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JUDGES 



OF THE UNlTIiD STATES CIRCUIT COURTS OF APPEALS AND DISTRICT COURTS 
AND COURT OF APPEALS OF THE DISTRICT OF COLUMBIA 



FIRST CIRCUIT 

Hon. OLIVER WENDELL HOLMES, Circuit Justice Washington, D. C. 

Hon. GEOKGB H. BINGHAM, Circuit Judge Manchester, N. H. 

Hon. CHABLLS F. JOHNSON, Circuit Judge Portland, Me. 

Hon. GEORGE W. ANDERSON, Circuit Judge Boston, Mass. 

Hon. CLARENCE HALB, District Judge, Maine Portland, Me. 

Hon. JAMES M. MORTON, Jr., District Judge, Massachusetts Boston, Mass. 

Hon. EDGAR ALDRICH, District Judge, New Hampshlre Littleton, N. H. 

Hon. ARTHUR L. BROWN, District Judge, Riiode Islaud Providence, R. I. 

SECOND CIRCUIT 

Hon. LOUIS D. BRANDEIS, Circuit Justice Washington, D. C. 

Hon. HENRY G. WARD, Circuit Judge New York, N. Y. 

Hon. HENRY WADE ROGERS, Circuit Judge New Haven, Conn. 

Hon. CHARLES M. HOUGH, Circuit Judge New Yorlc, N. ï. 

Hon. MARTIN T. MANTON, Circuit Judge New Yorlt, N. Y. 

Hon. EDWIN S. THOMAS, District Judge, Connectlcut New Haven, Conn. 

Hon. THOMAS I. CHATFIELD, District Judge, B. D. New York Brooklyn, N. Y. 

Hon. EDWIN L. GARVIN, District Judge, E. D. New York Brooklyn, N. Y. 

Hon. GEORGE W. RAY, District Judge, N. D. New York Norwlch, N. Y. 

Hon. FRANK COOPER, District Judge, N. D. New York Sotienectady, N. Y. 

Hon. LBARNED HAND, District Judge, S. D. New York New Yorlt, N. Y. 

Hon. JULIUS M. MAYBR, District Judge, S. D. New York New York, N. Y. 

Hon. AUGUSTUS N. HAND, District Judge, S. D. New York New York, N. Y. 

Hon. JOHN CLARK KNOX, District Judge, S. D. New York New York, N. Y. 

Hon. JOHN R. HAZEL, District Judge, W. D. New York Buflalo, N. Y. 

Hon. HARLAND B. HOWE, District Judge, Vermont Burlington, Vt 

THIRD CIRCUIT 

Hon. MAHLON PITNEY, Circuit Justice Washington, D. C. 

Hon. JOSEPH BDFFINGTON, Circuit Judge Pittsburgh, Pa. 

Hon. VICTOR B. WOOLLEY, Circuit Judge Wilmlngton, ' Del. 

Hon. J. WARREN DAVIS, Circuit Judge Trenton, N. J. 

Hon. HUGH M. MORRIS, District Judge, Delaware Wilmlngton, Del. 

Hon. JOHN RELLSTAB, District Judge, New Jersey Trenton, N. J. 

Hon. CHARLES P. LYNCH, District Judge, New Jersey Newark, N. J. 

Hon. JOSEPH L. BODINE, District Judge, New Jersey Trenton, N, J. 

Hon. J. WHITAKER THOMPSON, District Judge, B. D. Pennsylvanla...Phlladelphla, Pa. 

Hon. OLIVER B. DICKINSON, District Judge, E. D. Pennsylvania Philadelphla. Pa. 

Hon. CHARLES B. WITMER, District Judge, M. D. Pennsylvania Sunbury, Pa. 

Hon. CHARLES P. ORR, District Judge, W. D. Pennsylvania Pittsburgh, Pa. 

Hon. W. H. SEWARD THOMSON, District Judge, W. D. Pennsylvania Pittsburgh,' Pa. 

(V) 
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FOURTH CIRCUIT 

Hon. EDWARD D. WHITE, Circuit Justice Washington, D. O. 

Hon. JETER C. PRITCHARD, Circuit Judge Asheville, N. C. 

Hon. MARTIN A. KNAPP, Circuit Judge Washington, D. C. 

Hon. CHARLES A. WOODS, Circuit Judge Marion, S. 0. 

Hon. JOHN C. ROSE, District Judge, Maryland Baltimore, Md. 

Hon. HENRY G. CONNOR, District Judge, E. D. North Carolina Wiison, N. C. 

Hon. JAMES E. BOYD, District Judge, W. D. North Caroima Greensboro, N. C. 

Hon. EDWIK Y. WBBB, District Judge, W. D. North Oarolina Cliarlotte, N. C. 

Hon. HENRY A. MIDDLETON SMITH, District Judge, E. D. S. C Charleston, S. 0. 

Hon. HENRY H. WATKINS, District Judge, W. D. S. C Andersen, S. C. 

Hon. EDMUND WADDILL, Jr., District Judge, E. D. Virginia Richmond, Va. 

Hon. HENRY CLAY McDOWELL, District Judge, W. D. Virginia Lynchburg, Va. 

Hon. BENJAMIN F. KELLER, District Judge, S. D. West Virginia.... Charleston, W. Va. 

FIFTH CIRCUIT 

Hon. JAMES CLARK McRBYNOLDS, Circuit Justice Washington, D. 0. 

Hon. RICHARD W. WALKER, Circuit Judge Uuntsviile. Ala. 

Hon. NATHAN P. BRYAN, Circuit .iudge Jaclisonville, Fia. 

Hon. ALBXANDER C. KI.\G, Circuit Judge Atlanta, Ga. 

Hon. HENRY D. CLAYTON, District Judge, N. and M. D. Alabama....Moutgomery, Ala. 

Hon. WILLIAM I. GRUbB, District Judge, N. D. Alabama Birmingham, Ala. 

Hou. ROBERT T. ERVIN, District Judge, S. D. Alabama Mobile, Ala. 

Hon. WILLIAM B. SIIEPPARD, District Judge, .n(. D. Plorida Pensaoola, Fia. 

Hon. RHYDON M. CALL, District Judge, S. D. Florida Jacksonville, Fia. 

Hon. SAMUEL H. SIBLEY, District Judge, N. D. Georgla Atlanta, Ga. 

Hon. BEVERLY D. EVANS, District Judge, S. D. Georgla Savannah, Ga. 

Hon. RUFUS B. FOSTER, District Judge, E. D. Louisiana New Orléans, La. 

Hon. GEORGE W. JACK, District Judge, W. D. Louisiana Shreveport, La. 

Hon. EDVVIN R. HOLMES, District Judge, N. and S. D. Mississippi Y^azoo, Miss. 

Hon. W. LEE ESTES, District Judge, E. D. Texas Texarkana, Tex. 

Hon. EDWARD R. MEEK, District Judge, N. D. Texas Dallas, Tex. 

Hon. JAMES CLIPTON WILSON, District Judge, N. D. Texas Ft. Worth, Tex. 

Hon. UUVAL WEST, District Judge, W. D. Texas San Antonio, Tex. 

Hon. JOSEPH C. HUTCHESON, Jr., District Judge, S. D. Texas Houston, Tex. 

Hon. WILLIAM R. SMITH, District Judge, W. D. Texas El Paso, Tex. 

SIXTH CIRCUIT 

Hon. WILLIAM R. DAY, Circuit Justice Washington, D. 0. 

Hon. LOYAL B. KNAPPEN, Circuit Judge Grand Raplds, MIoh. 

Hon. ARTHUR C. DENISON, Circuit Judge Grand Raplds, MIoh. 

Hon. MAURICE H. DONAHUE, Circuit Judge Columbus, Ohio. 

Hon. ANDREW M. J. COCHHAN, District Judge, E. D, Kentucky Maysville, Ky. 

Hon. WALTER EVANS, District Judge, W. D. Kentucky LouisvlUe, Ky. 

Hon. ARTHUR J. TUÏTLE, District Judge, E. D. Michigau Détroit, MIoh. 

Hon. CLARENCE W. SESSIONS, District Judge, W. D. Michigan Grand Rapids, Mich. 

Hon. JOHN M. KILLITS, District Judge, N. D. Oblo Toledo, Ohio. 

Hou. D. C. WBSTË.NHAVER, Di.strict Judge, N. D. Ohio Cleveiaad, Ohio, 

Hon. JOHN B. SAT]!]R, District Judge, S. D. Ohio Columbus, Ohio. 

Hon. JOHN W. PECK, District Judge, S, D. Ohio Cincinnati, ohio. 

Hon. EDWARD T. SANFOIID, District Judge, E. and M. D. Tennessee. .Knoxvilie, Tenu. 
Hon. JOHN B. McCALL, District Judge, W. D. Tennessee» Memphis, Tenu. 

SEVENTH CIRCUIT 

Hon. JOHN H. CLARKE, Circuit Justice Washington, D. C. 

Hon. FRANCIS E. BAKER, Circuit Judge Goshen, Ind. 

Hon. JULIAN W. MACK, Circuit Judge Chicago, 111. 

Hon. SAMUEL ALSCHULER, Circuit Judge Chicago, 111. 
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Hon. BVAN A. EVANS, Circuit Judge Baraboo, Wis. 

Hon. GEORGE T. PAGE, Circuit Judge Peoria, III. 

Hon. KBNESAW M. LANDIS. District Judge, N. D. Illinois Chicago, lil. 

Hon. GEORGE A. CARPENTER, District Judge, N. D. Illinois Chicago, 111. 

Hon. LOUIS PITZHBNRY, District Judge, S. D. Illinois Peoria, 111. 

Hon. GEORGE W. ENGLISH, District Judge, E, D. Illinois Danville, 111. 

Hon. ALBERT B. ANDERSON, District Judge, Indiana Incîianapolis, Ind. 

Hon. FERDINAND A. GEIGER, Di.strict .ludge, E. D. Wiseon.sin Milwaukee, Wis. 

Hon. ARTHUR L. SANBORN, District Judge, W. D. Wisocii.sin^ Madison, Wis. 

EIGHTH CIRCUIT 

Hon. WILLIS VAN DEVANTER, Circuit Justice Washington, D. C. 

Hon. WALTER H. SANBORN, Circuit Judge St. Paul, Mina 

Hon. WILLIAM C. HOOK, Circuit Juilge Leavenworth, Kan. 

Hon. WALTER I. SMITH, Circuit Judge.. Couucil BluCfs, lowa. 

Hon. JOH.N E. CARLAND, Circuit Judgp. Washington, D. C. 

Hon. KIMBROUGH STONB, Circuit JudfcS Kansa.s City, Mo. 

Hon. JACOB TRIEBER, District Judge, E. D. Arkansas Llttle Rock, Ark. 

Hon. FRANK A. YOUMANS, District Judge, W. D. Arkansas Ft. Smith, Ark. 

Hon. ROBERT E. LEWIS, District Judge, Colorado Denver, Colo. 

Hon. HENRY T. REED, District Judge, N. D. lowa Cresco, lowa. 

Hon. MARTIN J. WADE, District Judge, S. D. lowa Davenport, lowa. 

Hon. JOHN C. POLLOCK, District Judge, Kansas Kansas City, Kan. 

Hon. PAGE MORRIS, District Judge, Minnesota Duluth, Minn. 

Hon. WILBUR F. BOOTH, District Judge, Minnesota Mlnneapolis. Minn. 

Hon. CHARLES B. FAïaS, District Judge, E. D. Missouri St. Louis, Mo. 

Hon. ARBA S. VAN VALKENBURGH, District Judge, W. D. Missouri.. .Kansas City, Mo. 

Hon. THOMAS C. MUNGBR, District Judge, Nebraska Lincoln, Neb. 

Hon. JOSEPH W. WOODROUGH, District Judge, Nebraska Omaha, Neb. 

Hon. COLIN NEBLBTT, District Judge, New Mexico Santa Fé, N. M. 

Hon. CHARLES F. AMIDON, District Judge, North Dakota Fargo, N. D. 

Hon. ROBERT L. WILLIAMS, District Judge, E. D, Oklahoma Muskogee, 0kl. 

Hon. JOHN H. COTTERAL, District Judge, W. D. Oklahoma Guthrie, Okl. 

Hon. JAMES D. ELLIOTT, District Judge, South Dakota Sioux Falls, S. D. 

Hon. TILLMAN D. JOHNSON, District Judge, Utah Sait Lake City, Utah. 

Hon. JOHN A. BINER, District Judge, Wyomiug Cheyenne, Wyo. 

NINTH CIRCUIT 

Hon. JOSEPH McKENNA, Circuit Justice Washington, D. C. 

Hon. WILLIAM B. GILBERT, Circuit Judge Portland, Or. 

Hon. ERSKINE M. ROSS, Circuit Judge Los Angeles, Cal. 

Hon. WILLIAM W. MORROW, Circuit Judge San Francisco, Cal. 

Hon. WILLIAM H. HUNT, Circuit Judge San Francisco, Cal. 

Hon. WILLIAM H. SAWTBLLB, District Judge, Arizona Tuoson, Ariz. 

Hon. BENJAMIN F. BLBDSOE, District Judge, S. D. California Los Angeles, Cal. 

Hon. OSCAR A. TRIPPBT, District Judge, S. D. California Los Angeles, Cal. 

Hon. WILLIAM C. VAN FLEBT, District Judge, N. D. California San Francisco, Cal. 

Hon. MAURICE T. DOOLINQ, District Judge, N. D. California San Francisco, Cal. 

Hon. FRANK S. DIBTRICH, District Judge, Idaho Boise, Idaho, 

Hon. GEORGE M. BOURQUIN, District Judge, Montana Butte, Mont. 

Hon. EDWARD S. FARRINGTON, District Judge, Nevada Carson City, Nev. 

Hon. CHARLES E. WOLVERTON, District Judge, Oregon Portland, Or. 

Hon. ROBERT S. BEAN, District Judge, Oregon Portland, Or. 

Hon. FRANK H. RUDKIN, District Judge, E. D. Washington Spokane, Wash. 

Hon. EDWARD B. CUSHMAN, District Judge, W. D. Washington ïacoma, Wash. 

Hon. JEREMIAH NETERBR, District Judge, W. D. Washington Seattle, Wash. 

COURT OF APPEALS OF DISTRICT OF COI.UMBIA 

Hon. CONSTANTINB J. SMYTH, Chief Justice Washington, D. C. 

Hon. CHARLES H. ROBB, Associate Justice Washington, D. G. 

Hon. JOSIAH A. VAN ORSDEL, Associate Justice Washington, D. C. 

» Dled October IS, 1920. 
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CASES 

ARGUED AND DETERMINED 

IN THE 

UNITED STATES CIRCUIT COURTS OF APPEALS. THE 

DISTRICT COURTS. AND THE COURT OF 

APPEALS OF THE DISTRICT 

OF COLUMBIA 



PENNSYLVANIA CO. FOR INS. ON LIVES AND GRANTING ANNUITIES, 
V. PHILADELPHIA CO. et al. 

GATES et al. v. SAME. 

(Circuit Court of Appeals, Tliird Circuit, May 25, 1920. Reliearing Denied 

August 14, 1920.) 

Nos. 2551, 2552. 

1. Appeal and error "S^sSOCG) — Order directing receiver to pay out part of 

fund is appealable. 

Order directing receiver to pay out part of tlie fund in his hands to a 
claimant is a final détermination as to tliat part of tlie fund, from wliicli 
an appeal may be taken by creditors interested in the fund. 

2. Appeal and error ©=150(6) — Interest of creditors, interveners below, suffi- 

cient to sustain appeal. 

Créditera of an insolvent corporation, who were permitted to Intervene 
below to oppose the payment to another of a fund in whlch they claimed 
an interest, hâve sufficient interest to enable tliem to maintaln an appeal 
from the order for payment of the fund as against a motion to dismiss. 

3. Beceivers 'Ê=»155 — Operating revenue payable for maintenance of the Sys- 

tem, including rentals to subsidiaries. 

The revenue from fares eollected from a street railvcay System in the 
hands of the receiver of the holding corporation is payable for expansés 
of maintaining the System as a unit, including the payment of rentals 
to subsidiary corporations necessary to prevent foreclosure of mort- 
gages on the property of such corporation. 

4. Receivers <S=»152 — Operating revenues above current expenses are for credi- 

tors in order of priority. 

The excess of operating revenues over current expenses of operating a 
Street rallway System in the hands of receivers constitute a fund in exécu- 
tion in the court for the beneflt of creditors in the order of their priority, 
determined under the same rules as if the fund were derived from exécu- 
tion. 

5. Receivers ©^=150 — ^Bondholders hâve interest In receivership funds beforo 

default in payment on bonds sufficient to oppose payments thereof. 

The holders of bonds secured by mortgage on property of subsidiary 
corporations hâve an Interest in the fund in the hands of the receiver of 

€=>For other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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the holding corporation, from which alone the subsidiary corporations de- 
rive their revenue, sufficient to entitle them to oppose the payment of 
such funds to other credltors, even though there has, as ordered, been no 
default in payment of interest on the bonds held by them. 

6. Receivers <§=>150 — ^Bondhtdders of subsidiary compaiiy bave interest in re- 

ceiversliip funds of leased company sufficient to entitle tliem to oppose 
payment thereof. 

Holders of bonds of a subsidiary company are entitled to oppose the 
unwarranted payment of funds received from operating revenue by the re- 
celvér of the holding corporation, notwithstanding the rule ihat a mortga- 
gee eut of possession is not entitled to rents and profits, slnce the mort- 
gagee is entitled to avail himself of any security which the mortgagor 
holds against a third person. 

7. Subrogation ®=»28 — Guarantor of subsiâiar>' companies' bonds has no rigtit 

to reimbursement by the receiver for advances before paying entire debt. 

A guarantor of the bonds of subsidiary street railways companies, which 
had under its guaranty advanced sums to pay the interest on the bonds, is 
not entitled to repayment of a part of the sums advanced, from the re- 
ceiver of a holding corporation, under any theory, légal or équitable, be- 
fore it becomes entitled to subrogation to the rights of the subsidiary cor- 
poration by paying the entire obligation. 

Buffington, Circuit Judge, dissenting. 

Appeal from the District Court of the United States for the West- 
ern District of Pennsylvania ; Charles P. Orr, Judge. 

Separate interventions by the Pennsylvania Company for Insur- 
ance on Lives and Granting Annuities, trustée, and by Thomas S- 
Gates and others as a committee for bondholders, against the Phila- 
delphia Company and others, in receivership proceedings against the 
Pittsburgh Railways Company, to oppose payment of a fund to the 
Philadelphia Company. From an order directing the payment, the 
named interveners separately appeal. Motions to dismiss appeals de- 
nied, and orders reversed. 

Thomas Patterson, of Pittsburgh, Pa., George Wharton Pepper, 
of Philadelphia, Pa., and Watson & Freeman, of Pittsburgh, Pa., for 
appellants. 

George B. Gordon and Edwin W. Smith, both of Pittsburgh, Pa., 
for appellees. 

Before BUFFINGTON, WOOLLEY, and HAIGHT, Circuit 
Judges. 

WOOLLEY, Circuit Judge. The matter which thèse appeals bring 
hère for review grew out of the highly complicated relations of the 
many corporations comprising the street railway system of Pittsburgh, 
and concerns but ône of many rulings which the District Court has 
been called upon to make in the difficult opération of that System ty 
receivers. We hâve recently had occasion to state with care the 
structure of the system and the relation its parts bear one to another. 
Allen V. Philadelphia Co. (C. C. A.) 265 Fed. 817. We shall, there- 
fore, do no more in this opinion than give in outline so much of its 
organization as will bring to view the question before us and disclosc 
the reasons for our décision. 

ig — ■B'"' otber cases see same topic & KEY-NXJMBER In ail Kejr-Numbered Dtgests & Indexe» 
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Pittsburgh Raiiways Company controUed through stock ownership, 
leases and operating contracts, sundry street railway corporations, 
which in turn controlled through similar means other railway corpora- 
tions, and they in turn still others, numbering in ail about sixty, 
through whose lines, on being connected, it operated six hundred 
miles of street raiiways in the City of Pittsburgh and in forty other 
municipalities in the Pittsburgh district. The leases or operating 
contracts, extending from the most distant subsidiaries to and through 
the intermediary ones and centering ultimately in the Pittsburgh Raii- 
ways Company, usually provided-^as a part of the rentals — for the 
payment of money sufficient to meet interest obligations on the bonds 
of the underlying companies. Such rentals were the only source 
of income of the subsidiaries and to them alone they looked for money 
with which to take up their interest coupons. Their bond issues were 
many, dififering greatly in amount, character, priorities and rela- 
tive rank. To insure the flotation or to strengthen the security of 
about half of thèse bonds, Philadelphia Company, a corporation en- 
gaged in operating public utilities of différent kinds, owning ail the 
stock of Pittsburgh Raiiways Company, became guarantor for the 
payment of their interest and principal, leaving the other half without 
the security of its guaranty. 

Among the bonds thus guaranteed were, for instance, issues of 
three companies subsidiary to Pittsburgh Raiiways Company, namely ; 
Allegheny, Bellevue & Perrysville Raiiways Company, Morningside 
Electric Street Raiiways Company and Mt. Washington Street Rail- 
way Company. The Pennsylvania Company for Insurance on Lives 
and Granting Annuities, one of the appellants hère, is trustée under 
mortgages made to secure thèse issues. Of bond issues of underlying 
"ompanies not so guaranteed, Thomas S. Gates and his associâtes, 
the other appellants, comprising a bondholders' committee, hold bonds 
of forty or more of the underlying companies in an amount of many 
million dollars. 

In 1918, being unable to meet its current obligations, receivers were 
appointed for the Pittsburgh Raiiways Company on a gênerai creditors' 
bill. Manifestly, it was to the interest of everyone— the public, Phila- 
delphia Company, Pittsburgh Raiiways Company, the underlying com- 
panies and holders of their bonds as well — that the many lines of raii- 
ways brought together and welded into one great System under the 
name of Pittsburgh Raiiways Company should not be broken up. 
With this constantly in view, the court has guided the opération of 
the properties by the receivers under adverse war conditions and has 
disposed of the inadéquate revenues coming into their hands in a 
manner to prevent foreclosure and conséquent disintegration. It di- 
rected payment of rentals to certain subsidiaries whose primary or 
senior liens held such advantageous positions as to invite foreclosure, 
thereby forestalling foreclosure and disruption; leaving secondary, 
subordinate, or junior liens of thèse and other corporations unsatis- 
fied, in the belief, doubtless, that their disadvantageous positions were 
in themselves security against foreclosure. The court, however, went 
still further in its plan to distribu te income in a manner to pre- 
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vent foreclosure, and availed itself of the guarantees of the Philadel- 
phia Company as an asset of the situation. When the decreasing in- 
come would admit of nothing else, it authorized distribution only to 
those underiying prima ry and senior liens which did not hâve the 
Philadelphia Company's guaranty, leaving the holders of guaranteed 
bonds to look for payment of interest to their surety, although some 
of thèse bonds were of equal rank with the others. 

To nieet its obligations of guaranty, the Philadelphia Company, 
when confronted by impending default of underiying companies in 
the payment of interest on their bonds, advanced, not to Pittsburgh 
Railways Company, but to the underiying" companies themselves, 
various sums of money amounting in ail to $1,217,602. With the 
sums so advanced from time to time, the underiying companies paid 
the interest coupons of their bond obligations. 

In the course of its administration, the revenues of the receivership 
increased, due largely to an increase of fare. Thereupon Philadelphia 
Company petitioned the court to direct the receivers to reimburse it 
for ail moneys it had thus advanced. The pétition was resisted by the 
receivers, by the City of Pittsburgh — ^because of the railway com- 
panies' franchise obligations — by a trustée of mortgages issued to se- 
cure bonds w^hich v^rere guaranteed, and by a bondholders' committee 
holding bonds in the main not guaranteed, the latter two being the ap- 
pelants in this proceeding. The court, pursuing its policy of protect- 
ing senior liens as a means of holding together the railway System 
for the good of ail, denied the pétition of Philadelphia Company in 
so far as it asked for reimbursement of moneys paid by it on its 
liability as guarantor of subordinate or junior liens, but granted its 
pétition in so far as it asked for reimbursement for moneys paid by it 
as guarantor of first and primary liens, up to the first of October, 
1919, amounting in the aggregate to $495,145, and entered an order 
accordingly. From this order, thèse appeals hâve been taken. 

The appellants are met on the threshold by a motion of the ap- 
pellees to dismiss the appeals on two grounds : First, that the order 
appealed from is not final ; and, second, that the Pennsylvania Com- 
pany for Insurance on Lives and Granting Annuities, Trustée, is a 
mortgagee out of possession with nothing due, and that the bond- 
holders' committee could in no event receive the money, and, that, 
as both are without interest in the fund, both are without right to 
maintain thèse appeals. 

[1] In denying this motion, it is sufficient to say, very briefly, 
that the order appealed from directs the payment of the fund to one 
determined to be entitled to it. It is both a disposition of the fund 
and a détermination of the rights of everyone claiming it. On per- 
formance, the money would pass beyond the control of the court 
f orever. As nothing remains to be done, except to pay over the money, 
it is a final détermination of the particular matter, and is, there- 
fore, a final decree and appealable, although the receivership, having 
to do with innumerable imrelated matters, shall still continue. Rug- 
gles v. Patton, 143 Fed. 312, 74 C. C. A. 450; Trustées v. Greenough, 
105 U.S. 527, 26 L. Ed. 1157. 



PENNSYLVANIA CO. FOR INS. ON IJVES, ETC. V. PHILADEUHIA CO. 

(266 F.) 

[2] The appellants' right of appeal dépends upon their interest 
in the fund, and upon their interest in the fund depended their right 
to intervene and be heard in the court below. They did intervene and 
they were heard. The appellants' claimed interest in the fund was 
there in collision with the appellees' claimed right to the fund and 
was considered and disposed of by the court, as shown by its opinion 
and order. Therefore, we regard the appellants' interest as a matter 
more properly to be considered on review of the whole controversy 
brought hère on appeal than on motion to dismiss the appeal. 

What interest, if any, did the appellants, in their différent capaci- 
ties of trustée under mortgages and holders of bonds of varions is- 
sues of underlying companies, hâve in the fund which entitled them to 
be heard with référence to its disbursement? 

Tliis question involves two others : First, the character of the 
fund ; and, second, the relation which thèse claimants bear to it. 

[3] We think the fund may be properly described as operating 
revenue. It represents the accumulation of car fares collected by the 
receivers of Pittsburgh Railways Company from the many railway 
lines of subsidiaries in their possession and opération. It is applicable 
as well to the cost of maintaining as to the cost of operating thèse 
lines in one System. The cost of maintaining the System involves 
incontestably the payment of rentals to subsidiaries in order to enable 
them to meet their interest obligations, but for which foreclosure and 
the system's disruption would inevitably follow. 

[4] If the fund had arisen in the same way at a time when the 
Pittsburgh Railways Company was not in the hands of receivers, and 
if that company had signified its intention to respond to a like de- 
mand of the Philadelphia Company for reimbursement for like ad- 
vances, it may be that trustées of trust mortgages and bondholders 
would be without interest in the fund capable of assertion and there- 
fore without right to oppose such disbursement. But the situa- 
tion hère is différent. We are not concerned with a solvent debtor 
disposing of its assets in a manner that would neither disturb its 
solvency nor deplete the security of its creditors. We are con- 
cerned with an insolvent debtor, in the hands of receivers, collect- 
ing revenues indiscriminately from the opération of various street 
railway lines in its possession — properties pledged to secure creditors 
— and after placing the revenues in a receivership fund, proposing to 
pay a part of it to one, who, if a créditer at ail, is not a créditer of the 
rank of others. Thèse many railway lines gathered together in one 
great System hâve been taken in équitable exécution by receivers on 
a gênerai creditors bill. The properties thus being in exécution, it is 
clear that the revenues arising from them are equally in exécution, 
and after payment of current expenses, are held for the benefit of ail 
creditors according to their rank and priority, determinable in the 
same manner as if exécution at law had been levied. Thomas v. Cin- 
cinnati, etc., Ry. Co. (C. C.) 91 Fed. 202, 204; Haehnlen v. Drayton, 
192 Fed. (C. C. A. 3d) 300, 112 C. C. A. 558. 

[5] Among thèse creditors are the intervenors below and appel- 
lants on thèse appeals. Being creditors they bear to the fund the rela- 
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tion of exécution creditors to property levied upon, and, accordingly, 
hâve an interest in the fund, both présent and prospective. They, of 
course, hâve no présent interest in the fund in the sensé of a prés- 
ent right to demand and receive it, when, in fact, there has occurred 
lio default in interest payments due them. But, as the revenues of the 
receivers were gathered from the pledged properties, taken and held 
in équitable exécution, and as such revenues are liable prospectively 
for the payment of interest debts when they become due, the trustée 
of trust mortgages and holders of bonds hâve a présent interest in a 
tfansaction that tends unlawfully to divert thèse revenues and there- 
by to diminish the debtor's capacity to meet its prospective obhgations. 
■•[•6] The appellees' claim that the appellant mortgagee trustée and 
bondholders bave no interest in the fund because they are in the 
position of a mortgagee out of possession, and are not, accordingly, 
entitled to the rents and profits of the mortgaged premises, does 
not dispose of the question of the appellants' interest in the fund; 
because there enters hère another principle, that one who has as- 
sumed the payment of a mortgage debt is in equity liable to the mort- 
gagee for any deficiency, upon the équitable doctrine that a créditer 
(the mortgagee) is entitled to avail himself of any security which his 
debtor (the mortgagor) holds against a third person (in this case 
Pittsburgh Railways Company) for the payment of the debt. Keller 
V. Ashford, 133 U. S. 610, iO Sup. Ct. 494, 33 L. Ed. 667 ; Union 
Mut. Life Insurance Co. v. Hanford, 143 U. S. 187, 12 Sup. Ct. 437, 
36 L. Ed. 118; Crowell v. Hospital of St. Barnabas, 27 N. J. Eq. 650. 
This principle of equity is applicable to the undertaking of Pittsburgh 
Railways Company under its operating contracts with its subsidia- 
ries to pay rentals covering interest on their mortgages issued to se- 
cufe bonds, and makes Pittsburgh Railways Company, so long as 
thèse contracts are in force, ultimately liable in equity to the trustées 
ofthe mortgages and to bondholders for any deficiency remaining 
after the mortgagors' default. To protect the enforcement of this 
right by preserving from depletion a fund against which it might 
prospectively be asserted, we think the appellants had as intervenors 
below an interest which entitled them to be heard, and on an adverse 
ruling, an interest which entitles them to bring and maintain thèse 
appeals. Being of this opinion, Ihe next question is: 

[7] What légal or équitable right had the Philadelphia Company 
to the fund? 

This is the main question in the case, because it is to be noted that 
the appellants challenge the court's order directing payment of the 
fund to the Philadelphia Company, not as an abuse of its discrétion 
in the administration of the receivership, but as erroneous because 
•opposed by law and equity. 

The only possible right of the Philadelphia Company to reimburse- 
ment by the receivers of Pittsburgh Railways Company arises from 
its tindertakings of guaranty and its part performance. By force 
of thèse undertakings, Philadelphia Company advanced money, not to 
Pittsburgh Railways Company, nor to its receivers, but directly to 
the underlying companies with which it had contracted. It then came 
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to the receivers of the Pittsburgh Railways Company and asked them 
for reimbursement for advances thus made to thèse subsidiaries. On 
what ground? If the Philadelphia Company made thèse advance^ 
voluntaril}', it cannot, upon obvions principles, corne to the receivers 
as a volunteer and make a vahd claini for reimbursement. There is, 
moreover, a doubt whether the Philadelphia Company is even a genr 
eral' créditer of the Pittsburgh Railways Company or of its receivers, 
entitling it to demand reimbursement; for there is no évidence that 
either the Pittsburgh Railways Company or the receivers contracted 
with the Philadelphia Company to make the advances or to reimburse 'it 
for them. The contrary is indicated by the résistance the receivers 
made to its pétition for reimbursement. Nor did the Philadelphia 
Company corne into court in the character of a lien creditor; for' its 
demand to be reimbursed for advances was not based either on as- 
signments by the subsidiaries of their claims against the Pittsburgh 
Railways Company or on its possession of the interest coupons taken 
up with its money. Nor can it claim reimbursement on the ground 
that thèse advances constitute an operative expense of the receivership, 
because it made them, not to the receivers in aid of their opération, 
but to subsidiaries not themselves in the hands of receivers. Nor 
were they made at the instance of the receivers, but by compulsion of 
its own contracts of guaranty. While no doubt the advances enured 
greatly to the benefit of the receivership and aided materially the 
purpose of the court to hold the system together, they did not con- 
stitute an expense of opération either incurred by or imposed upon 
the receivers. True, if the Philadelphia Company had not made the 
advances, the receivers would hâve had to pay the rentals or sufïer,the 
danger of foreclosure and disruption of the system. But the situation 
contained the élément of the Philadelphia Company's guarantees. 
Thèse compelled the Philadelphia Company to make advances or 
default on its own contracts. Once having made the advances as 
guarantor, the Philadelphia Company had open to it two remédies 
for reimbursement ; one as a gênerai creditor against the subsidia,- 
ries whose bonds it had guaranteed and whose debts it had in part 
paid; the other against the receivers of Pittsburgh Railways Com- 
pany when it had reached a position in which it could invoke the 
doctrine of subrogation. ■ 

As the Philadelphia Company is not hère seeking reimbursement 
from the debtor subsidiaries, our only concern is whether it is en- 
titled to reimbursement by way of subrogation from the receivers of 
Pittsburgh Railways Company under its contracts with the debtor 
subsidiaries. At the hearing below, counsel for those opposing the 
pétition insistently urged that the Philadelphia Company could not 
prevail on this ground as it had not paid in fuU the debts it had 
guaranteed, and, there fore, was not in position to succeed to and as- 
sert creditors' rights. Of the same opinion évidently was the learned 
trial judge, for in resting his order on other grounds, he said that 
the principle of subrogation "ought not to control in the case." v Of 
the same opinion probahly were counsel for the Philadelphia Company, 
for when they came into this court, they did not, either in their brief 
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or at the oral argument, discuss the question at ail, but sougVit to 
sustain the order on the ground of its justice and equity. From the 
position taken by the court below, and from the line of argument 
pursued by appellees' counsel, as well as from the undisputed fact 
that the Philadelphia Company had performed its guarantees only 
in part, we do not find it necessary to discuss what seems to be with- 
out exception the settled law that payment of the whole debt for 
which a surety is liable is essential to subrogation. Columbia Fi- 
nance & Trust Co. V. Kentucky Union Ry. Co., 60 Fed. 794, 796, 9 
C. C. A. 264; Kortlander v. Elston, 52 Fed. 180, 2 C. C. A. 657; 
Musgrave v. Dickson, 172 Pa. 629, 632, 33 Atl. 705, 51 Am. St. Rep. 
765 ; Morrison v. Citizens' National Bank, 65 N. H. 253, 20 Atl. 30O, 

9 L. R. A. 282, 23 Am. St. Rep. 39; Brandt on Suretyship, § 338; 
25 R. C. L. 1318, 1319. 

From this analysis of the case, we are at a loss to find by what 
right, légal or équitable, the Philadelphia Company can validly assert 
a claim for reimbursement from the receivers of Pittsburgh Railways 
Company for moneys it was by its own contracts required to advance 
to that company's subsidiaries. We realize the underlying purpose of 
the court's order, which was to prevent dismemberment of the Sys- 
tem and conséquent disadvantages, amounting perhaps to disaster, 
to many of its creditors, but we do not see just how the court's or- 
der reimbursing the Philadelphia Company for moneys which by ils 
obligations of guaranty it was bound to advance the subsidiaries, 
tended to prevent dismemberment of the syslem; nor how an order 
refusing reimbursement would tend to bring it about. 

We are loath to disturb any of the rulings which the District Court 
has been called upon to make in its admirable administraton of this 
most difficult receivership, yet we cannot avoid finding that in the 
order appealed from the court fell into error. While we are con- 
strained to reverse the order, we limit our decree strictly to the mat- 
ter before us and neither express nor intimate an opinion as to the 
manner in which the District Court shall dispose of this or any other 
fund in the hands of its receivers. 

The order below is reversed. 

BUFFINGTON, Circuit Judge, dissents. 



AGASSIZ V. TREFRY et al. 

(Circuit Court of Appeals, First Circuit. June 15, 1920.) 

No. 1451. 

Taxation <ÊS=>93(1) — Acts insufficifint to effect change of domicile for purpose 
of taxation. 

Oomplainant, domiciled in Massachusetts, wliere he owned two rési- 
dences, occupied by himself and family alternately in summer and wintor, 
' and who also owned an undivided interest, witla his brothers, in the for- 
mer home of his deceased îather in Newport, R. I., where lie and family 
occasionally spent a few weelis in summer, by announcing liis intention to 

<g=>For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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change liis domicile to Rhode Island, removing his securities there, going 
tliere on tax day In Massachusetts each yoar, and voting and paying hls 
Personal taxes there, but without any actual change of résidence, his houses 
in Massaeliusetts being kept open and occupied as before, and his family 
being in Newport but three weelts in the ensuing two years, held not to 
hâve effected a bona tide cliange of domicile, which exempted him from 
income tax in Massachusetts. 

Aldrich, District Judge, dissentiug. 

Appeal from the District Court of the United States for the Dis- 
trict of Massachusetts; George W. Anderson, Judge. 

Suit in equity by Rodolphe L,. Agassiz against Wilham D. T. Tre- 
fry and others. Decree for défendants, and complainant appeals. 
Affirmed. 

For opinion below, see 260 Fed. 226. 

Stoughton Bell, of Boston, Mass, (Julian Codman, Coleman Sil- 
bert, and Putnam, Putnam & Bell, ail of Boston, on the brief), for 
appellant. 

William Harold Hitchcock, of Boston, Mass. (J. Weston Allen, 
of Boston, Mass., on the brief), for appellees. 

Before BINGHAM and JOHNSON, Circuit Judges, and AI.D- 
RICH, District Judge. 

BINGHAM, Circuit Judge. This is an appeal from a decree of 
the District Court for Massachusetts dismissing a bill in equity 
brought to restrain the tax commissioner of Massachusetts from col- 
lecting an income tax assessed against the appellant for the year 1917 
under the Massachusetts Income Tax Law. St. 1916, c. 269. 

The question in controversy is one of domicile. If the appellant 
was domiciled in Massachusetts any time between January 1 and 
June 30, 1917, he was subject to the tax. He claims that he was then 
domiciled in Newport, R. I. In the court below it was ruled and 
found that in 1917 he was domiciled in Hamilton, Mass. The ques- 
tion on this appeal is largely one of fact, namely, whether, on the 
évidence, the conclusion reached was right. 

It is conceded that the appellant was domiciled in Hamilton down 
to the fall of 1914 or the spring of 1915. The question, therefore, 
reduces itself to this: Whether he took such a course of action and 
with such an intent as to change his domicile to Newport in the fall 
of 1914 or the spring of 1915. His domicile in Hamilton is presumed 
to continue until he acquired a new one ; and he could acquire a 
new one in Newport only by actual résidence there, coupled with the 
bona fide intention of abandoning his domicile in Hamilton and making 
Newport his permanent abiding place. As the appellant asserts that 
this change took place, he has the burden of establishing it. 

The appellant's father was for many years a résident of Cam- 
bridge, Mass., but in 1896 or 1897 he became a résident of Newport, 
having acquired about the year 1872 a very substantial estate there 
as a summer home. He died in 1910, leaving a large estate, part of 
which consisted of the Newport house. He left three sons, whom 
he appointed trustées of his estate. The appellant's two brothers hâve 
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long been domiciled in Newport. One is a bachelor; the other is 
married, but has no children. The Newport house, subject to a con- 
tingent interest in Harvard Collège, passed under the father's will 
td the three sons. After the father's death in 1910, and prior to 
the appellant's alleged change of domicile in 1914 or 1915, the brôth- 
ers, or some of their familles, spent a part of each summer or fall at 
the Newport house, the place being opened by the bachelor brother 
and his servants ; and the brothers, since the father's death, hâve 
shared the expense of running the place. There is no évidence in 
the case from which it can be found that after 1896 or 1897, when 
thé father took up his domicile in Newport, the father's domicile was 
that of the appellant. 

The appellant and his family spent a large part of the summers of 
1910 and 1911 in the Newport house. Since then neither he nor his 
family hâve spent a summer there. For many years he has owned 
an estate in Hamilton, assessed for $35,000 to 845,000, and also a house 
in Boston, assessed for $60,000 to $70,000. His family, now consisting 
of a wife and an unmarried daughter, hâve habitually spent their 
winters in Boston and summers in Hamilton. In November, 1914, 
acting under the advice of counsel, the appellant wrote the assessors 
of Newport, notifying them that from and after that date he should 
claim his résidence in Newport, and on March 16, 1915, he wrote the 
board of assessors at Hamilton that he had become a citizen of the 
city of Newport, where in the future he should pay his poil and Per- 
sonal taxes. Since 1915 he has described himself as of Newport. 
Down to that time he had paid taxes on his Hamilton real estate and 
on his Personal property, including securities, in that town. The 
taxés paid there varied from $2,000 to $3,000 a year and the rate 
was from $10 to $12 on a thousand. In the spring of 1915 he reg- 
istered as a voter in Newport and has since voted there. He bought a 
pièce of real estate in Rhode Island, paying therefor something less 
than $1,000, to entitle him to certain voting privilèges, and has since 
been taxed there for it. At or about this time he engaged a safety 
deposit vault in Providence, and moved his securities there. He 
opened an account in the Newport Trust Company, where he kept 
funds sufficient to meet his Newport expenses. In 1915, and since 
then, he has paid taxes in Newport on the third of his father's estate 
tepresented by him as trustée, and on his one-third interest in the 
ïurniture, boats, and carriages at the Newport house, which was as- 
sessed to him individually ; but the taxes, if any, which he has paid 
on his securities since 1915, are negligible. He has also paid his 
fédéral income tax in the Rhode Island district. 

In 1915 he occupied the Newport house three weeks in September, 
and. was personally in Newport, though not at the Newport house, on 
the Ist of April, the Massachusetts tax day. During that year the 
Hamilton house was kept open from the latter part of May to the 
latter part of November, where his family and servants were prac- 
'tically ail that time. His Boston house was kept open about six 
months during the winter, where his family resided, and where he 
'stayed when he could and his business permitted. 
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In 1916 the appellant was in Newport April 1, over tax day, but 
neither he nor his family were at the Newport house that year. The 
house at Hamilton, however, was open and occupied by his fàmily 
from the last of May until the 3d of September, and his Boston 
house was open and occupied that winter substantially the same as in 
the winter of 1915. 

In 1917 the appellant was at the Newport house for about a weeK 
in August, and Mrs. Agassiz was there for a few days in Septeni- 
ber. He was also in Newport over April 1, the tax day in Massa- 
chusetts. That year the Hamilton house was open and occupied; by 
the family from May 16 to September 12, and the Boston house in 
the winter as before. , \ 

In 1918 the appellant was in Newport over tax day, April 1, but 
not at the house. His family was not there at ail. The Hamiltoji 
house was occupied by the family from May 4 until the 3d of Sçp- 
tember, and the Boston house was open and occupied as usual dur- 
ing the winter. 

The appellant has large business interests in Boston, New York, 
and Michigan, in ail of which places he spends a good deal of time 
each year. . . 

After giving due considération to ail the évidence in the case, of 
which that above narrated constitutes the substantial part, we arç 
unable to find that the appellant had a real abiding place in Newport, 
or that he intended in good faith to make it his permanent home. 
The évidence shows that he did not change in any degree his mode-of 
living; that, on the contrary, he spent less time in Newport after tiâe 
spring of 1915 than he did prior thereto and subséquent to his fathçr's 
death ; and that what was true of himself was equally true of his 
family. Judged by the conduct and mode of living of himself and 
family, Hamilton continued to be the place where he resided and 
maintained his home, while his trips to the Newport house were casual, 
of brief duration, and at such times and under such circumstances as 
to lend little, if any, weight to the idea that Newport was his perma- 
nent résidence and intended to be such. .i 

Being of the opinion that the appellant has failed to establish the 
facts essential to a change of domicile, we think the decree of the 
court below should be affirmed. 

The decree of the District Court is affirmed, with costs to the ap.- 
pellees. 

ALDRICH, District Judge ( dissenting) . Contrary to the mj^- 
jority opinion, I am drawn to the conclusion that Mr. Agassiz should 
be treated as having abandoned his Massachusetts domicile and as 
having established one in Newport, R. I. 

This case involves a situation in which the man had several rési- 
dences, as he properly might hâve. He had diversified business asso- 
ciations and interests. He had business offices in différent places, i-n- 
cluding Boston, New York, and Michigan, where business with which 
he was connected was transacted. During the World War he was, in 
the government service — on the copper committee which handl^ 
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copper for the government and the Allies — and this kept him much 
âvvay from ail his résidences for a considérable part of the time dur- 
ing the period in question. He had a house on Commonwealth ave- 
nue in Boston, and abided there more than anywhere else; but there 
is no suggestion that Boston was his domicile. 

Under such circumstances, while the purpose to change a domicile 
must be in good faith, and reinforced by some substantial acts, the 
question of domicile is, after ail, in a considérable measure, within the 
control of the individual. 

The purpose must, of course, be genuine, and not for evading tax- 
es, and not with any wrongfui intent in respect to obligations to gov- 
ernments or communities. 

I give very little thought to refinements in arguments as to shades 
of différences between a wish and an intent, because Massachusetts 
does not question the purpose, or the gênerai good faith, of Mr. Agas- 
siz. Its sole ground for attempting to collect the tax in question is 
that the acts were not sufficient to amount to an abandonment of 
domicile. 

I assume that, in order to throw up one domicile and to establish 
another, the purpose and the good faith must be supplemented by 
substantial acts and substantial changes, and in view of the purpose 
hère, and the unquestioned good faith, I think there were sufficient 
substantial acts. 

There was notice to the Massachusetts authorities, in 1915, as to 
what the man proposed to do, and it is apparent that he wished to do 
what he proposed. 

Since he gave his notice to the Hamilton authorities, in 1915, the 
Hamilton authorities acquiesced in the proposed abandonment of 
domicile, or, as Judge Anderson finds, the Hamilton, Mass., au- 
thorities accepted the notice as sufficient, and as="ssed no personal tax 
against Mr. Agassiz until 1918, when the Massachusetts commis- 
sioner undertook to collect the state income tax for 1916 and 1917, 
or for 1917 and 1918, the record is not quite clear about the years, 
but that is of no particular conséquence upon the main question. 

There was full and adéquate notice of the proposed change to the 
Rhode Island authorities in 1914. Mr. Agassiz moved his secvirities 
from his Massachusetts vaults to those of Rhode Island and retained 
no vaults in Massachusetts. He opened and continued a bank ac- 
count in Newport, he has exercised the right of suffrage and has 
voted in Newport since the spring of 1915, and since then, for four 
years, he has made his fédéral income tax returns in Rhode Island, 
and paid his personal taxes in Newport. 

By reason of his change the Newport assessors increased the as- 
sessment upon his interest in the father's trust estate, and he has 
paid that tax. He was in Newport and Rhode Island to a considér- 
able extent, and it does not weaken his right to say that he was there 
with the idea of effectuating his purpose. 

The place where he sought to establish his domicile was the place 
ai his father's domicile; it was the place of his youth, and of his 
young manhood, or, in Mr. Agassiz's own words, "I was brought up 
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in Newport, that is, always from a small boy," and with it, in a 
large sensé, were associated the traditions and the famé of his dis- 
tinguished father, and, under the circumstances, his purpose to re- 
turn would seem, not only natural and reasonable, but laudable. 

The purpose to return to the father's last domicile being genuine, 
and the purpose being effectuated by substantial changes in property 
conditions, like transferring property from one jurisdiction to an- 
other, and by a change of voting place, and by some abiding, the 
question of domicile does not necessarily dépend upon any given 
length of actual abiding. 

As a man's life advances, he may change his view as to where he 
wants the domicile of his later life — of his declining years. He may 
prefer the last ancestral home and domicile, in which he has re- 
tained his légal interest, to that of the scènes of the country home 
and the polo fields of the younger years. He may hâve very strong 
convictions about it, and, if he has, the law of domicile is not so rigid, 
or so arbitrary, as to require him to pull up ail his stakes in the one 
field and to put them ail down in another. 

The fact that Mr. Agassiz sought the advice of counsel as to what 
to do is not to be taken against him. It would be quite the natural 
thing for a man who is not a lawyer, a man with officiai duties, a 
man of large business affairs, with business offices and business con- 
nections in différent states and cities, with différent résidences and 
abiding places, to seek the advice of a lawyer, with the view of as- 
certaining what was necessary to accomplish, in a legitimate way, the 
purpose which he had in mind. 

It is apparent that Mr. Agassiz had strong convictions about the 
question of domicile, and a careful reading of his testimony shows that 
his purpose was prompted by a deep, abiding, and commendable senti- 
ment. There is nothing in the testimony to justify any question, or 
any hesitancy, about the good faith of his purpose. 

The presumption as to an old domicile — whether it is a presump- 
tion of law or of fact — is of very little weight. It is quite fictional, 
and, when mingled with substantial acts, based upon unquestioned 
good faith, and a commendable purpose, it readily yields whatever 
weight it has to the rightful circumstances of a given case. The same 
is true of the suggested ruie of burden of proof, which at the most is 
a mère shadow, whose actual weight, if any, no one has ever discov- 
ered. 

In view of the purpose in this case, I think the domiciliary law is 
not so absolute as to require a critical analysis, or a critical minimiza- 
tion of the acts, the changes, and the counting of days and months of 
abiding in this place and that. 

This is not a tricky case, like one to avoid military or other govern- 
ment obligations. There is no gênerai question of public policy in- 
volved in a domiciliary situation with the characteristics présent hère. 
There are no unyielding vested public or private rights. 

In the f air sensé, no community, no municipality, and no govern- 
ment would be wronged by the change of domicile sought; therefore 
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I think Mr. Agassiz should hâve his domicile where he wants to hâve 
it. I think the purpose and the very substantial acts justify such a 
conclusion. 



HAGEMEÏER TRADING CO. v. ST. PAUL TIRE & MARINE INS. CO. 
THOMSEN et al. v. 8AME. 

(Circuit Court of Appeals, Second Circuit. April 14, 1920.) 
Nos. 198, 199. 

1. Insurance ©=>416 — ^Marine insurer of cargo of prize cannot défend against 

loss on gniund of n^liçence of prize crew. 

Where an insurer of cargo agalnst tire, after knowledge tliat the ship 
had been captured as a prize of war, renewed tlie insurance for an addi- 
tionai premium, it cannot défend against a loss by lire on the ground of 
négligence of the prize crew. 

2. Insurance <^='413 — Fire held proximate cause of loss of cargo, although, 

aiter being given up, vessel was suiik. 

Fire originating in the coal bunkers of a prize vessel, whlch despite ail 
efforts to stop it progressed until in the judginent of the commanding 
officer the vessel could not be saved, held the proximate cause of the loss 
of cargo, within the terms of an Insurance policy, although the ship was 
then taken into shallow water and sunk. 

Appeals from the District Court of the United States for the South- 
ern District of New York. 

Separate suits in admiralty by the Hagemeyer Trading Company and 
by Hugo A. Thomsen and another against the St. Paul Fire & Marine 
Insurance Company and on separate policies of marine insurance. 'De- 
crees for libelants, and respondent appeals. Affirmed. 

Certiorari denied 253 U. S. , 40 Sup. Ct. 588, 64 L. Ed. . 

Harrington, Bigham & Englar, of New York City (D. Roger Englar 
and Oscar R. Houston, both of New York City, of counsel), for ap- 
pellant. 

Burlingham, Veeder, Masten & Fearey, of New York City (Van 
Vechten Veeder and Ray Rood Allen, both of New York City, of 
counsel), for appellees. 

Before WARD, ROGERS, and MANTON, Circuit Judges. 

MANTON, Circuit Judge. The Santa Catharina left New York 
on July 25, 1914, bound for Rio de Janeiro. She carried cargoes which 
were insured. by the appellant. She was a German steamship. Be- 
fore reaching her port in South America, the récent war between 
Great Britain and Germany broke out on August 11 th, she was seized 
as a prize by his majesty's ship Glasgow in latitude 18° 3(7 and longi- 
tude west 38° 24'. The marine risks expressly assumed by the un- 
derwriter were against fire. The policies contained the usual clause, 
excepting loss or expenses arising from capture, seizure, restraint, 
détention, or destruction, or the conséquences thereof ; also from ail 
conséquences of riots, insurrections, hostilities, or warlike opérations. 
The circumstancés concerning the seizure of the vessel and the sub- 

' t — , , _ — . . , -. : — . — : . 
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sequent btirning of the same are set forth in the proof, pursuant to a 
stipulation, by submitting copies of the affidavits of British naval of- 
ficers, which affidavits were used in the British prize court on the 
trial of the claim by a shipper for compensation f rom the British gov- 
ernment on the ground that the loss of its cargo was occasioned by the 
négligence of the captors. 

After being captured, a prize crew was placed on board. She was 
not taken to any port, but remained anchored at a spot on the South 
American coast outside of territorial waters and in the near vicinity of 
a rendezvous of British ships of war and their colliers, store ships, 
and prizes. The prize crew was composed of men taken from the 
Glasgow, with a lieutenant of the British navy, a petty officer, an able 
seaman, and two stokers. The lieutenant's affidavit says that his at- 
tention as called to the high température of the coal on board, especial- 
ly in the thwartship bunker, which appeared to bave had water poured 
on it by the German crew. He ventilated the coal by taking oiï the 
hatches, closed the apertures below to prevent air passing through the 
coal, and watered it as much as possible. On September 30, he got 
" up steani in one boiler and pumped water on the coal, and on October 
1, Admirai Grant, of the British navy, who had taken charge of the 
ships at the rendezvous, came aboard and gave directions that the 
heated coal, which was principally on the starboard side of the bunker, 
should be removed from that on the port side, which was not heated, 
and this was donc. The lieutenant says it was not possible to jettison 
the coal, and this, because there was too much coal in the bunker for 
jettisoning with the crew and appliances which were available. On 
October 4, the thwartship bunker was flooded to a depth of about two 
feet, and on the following day it was observed that the coal was com- 
pletely submerged with water. 

On the lOth of October, pursuant to orders of Admirai Grant, the 
prize crew was taken off and put on the Glasgow, for the reason that 
the Glasgow had received orders to leave and join the squadron at 
once at some distant place. On the afternoon of the lOth, the captain 
of the British admiralty coming from a merchant ship, Orama, which 
arrived at the rendezvous that afternoon, was given charge of the 
Santa- Catharina and other ships there. He was inf ormed of the con- 
dition of the Santa Catharina and told that the prize crew would be 
taken oflf ; also that there was no imminent danger to the Santa 
Catharina, and therefore he proceeded with coaling his own vessel. 
Before leaving the ship, the lieutenant in charge of the prize crew 
drew the fires of the boiler which was used for pumping. No one was 
on board that night. The Orama anchored about one mile from the 
Santa Catharina and continued coaling until the llth. The weather 
was bad, a high wind blowing, and there was considérable sea running. 
At about 1 p. m. on the llth of October, smoke was seen coming 
from the Santa Catharina. A captain of the admiralty, with some 16 
men, put out in a cutter to her, and they took with them ail the fire- 
extinguishing apparatus which was available. They got on board the 
Santa Catharina and opened her fiddly door; volumes of smoke 
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emerged ; fiâmes were then seen in the stoke hole. It was found that 
the coal in tiie thwartship bunker and the iron work of the alley ex- 
tending into the bunkers was red hot. The watertight door in the 
alleyway was closed, leaving only room enough to attach a hose to 
the seacock in the engine room. Water was poured into the bunkers 
with buckets, for there were no hand pumps, and the ventilators were 
plugged. The cutter came alongside and pumped water into the 
bunkers. This was done with considérable difficulty, because of the 
heavy sea. The fire spread rapidly, and the captain said it was in- 
évitable that the ship would be destroyed by fire. Fearing that she 
would attract enemy attention, he decided that the burning ship should 
be scuttled. He accordingly ordered that she be towed out of the 
fairway into shallow water and sunk. This was done after many diffi- 
culties were overcome. She was sunk that evening outside of terri- 
torial waters. 

After the capture, and before the fire and final destruction of the 
vessel, the underwriters entered into an extension agreement, and 
this for an additional premium of two cents a day. They insured the 
cargo : 

"In case the steamer which the merchandise hereby Insured Is laden shall 
put Into any port owing to hostillties, or In case the said merchandise Is 
detalned at any port or place owiug to ';he same cause, it is agreed wlthout 
préjudice to the rights under existing Insurance, but subject to the terms 
thereof, that the same shall be held covered at an équitable premium to be 
charged by this Company when particulars are known, afloat or ashore, or by 
any steamer or steamers until delivered at original point of destination, or 
In case the goods are not forwarded to destination, uutll the shlpper or con- 
signée can take delivery at the port or place where the original voyage or 
transit is abandoned, against the same risks only as are covered by the 
original Insurance, and excluding expense of damage due to détérioration, 
delay, or handllng." 

A recovery was allowed in each case, because it was held that the 
proximate cause of the loss of the cargo was the fire, a risk ex- 
pressly assumed by the underwriters. 

[1] The contention hère by the appellant is that the proximate 
cause of the loss was a war péril, excluded from the policy by ex- 
press provision. It is contended by the appellant that the négligent 
management or care of the vessel by the British prize crew, and the 
removal of the crew, was the proximate cause of the loss, and to this 
is added the other event; that is, the scuttling of the ship to avoid, 
as Capt. Seagrave said, the attraction of the Germans. But it was 
known to the appellant that the British had captured the ship, and with 
full knowledge of this it entered into an extension agreement, assum- 
ing the risk while the vessel was in the exclusive charge of the prize 
crew. The défense of négligence, therefore, because of the manage- 
ment of the ship by the British, is unsound; the risk insured against 
was fire, and concededly the ship caught fire, and this extended to 
such a degree that it eventually involved the entire ship, until it ap- 
peared to the captain in charge that it was hôpeless to save her. Nég- 
ligence on the part of the captors of the ship is no défense under the 
circumstances hère disclosed, assuming that négligence on the part of 
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the British crew was proven, or could be fairly inferred from the 
conduct of the British officers. Certainly mère errors of judgment 
under thèse circumstances, fraught with serions dangers, could not be 
said to be an intervening cause which would relieve the insurance Com- 
pany against its positive engagement against loss by fire. Muller 
V. Globe Ins., etc., Co., 246 Fed. 759, 159 C. C. A. 61 ; Singleton v. 
Insurance Co., 132 N. Y. 303, 30 N. E. 839. 

If a cause is approximate in its efficiency, it can be said to be truly 
proximate. If the efficiency can be said to hâve been preserved, al- 
though other causes may hâve sprung up, which hâve not destroyed or 
impaired the same efficient cause, a resuit may foUov^^ in v^'hich that 
cause still remains the real efficient cause, and to which the event can 
be ascribed. This court said in Muller v. Globe, etc., Co., supra : 

"If there is an unbroken connection bctween act and injury, the act causes 
the injury ; an intervening act is not the proximate cause of injury, unless 
ic is efficient to break the causal connection." 

[2] Under the facts above recited, it is apparent that fire was 
raging on October 11 and was never extinguished. The origin of the 
fire was known as coal burning in the bunkers. The fire continued. 
There was no new or independent cause to break the connection be- 
tween the fire and the loss. It is true that the captain ordered the ship 
scuttled and sank her after a deliberate effort, but when this was 
determined upon it was then hopeless to save the ship, and before this 
was determined upon every effort, using every appliance at the com- 
mand of the British seaman, was applied in the effort to save her. 
There was nothing that intervened which caused the loss, as there 
was nothing that could intervene at the time that would save the ves- 
sel. Comm. Union Assur. Co. v. Pacific Union Club, 169 Fed. 776, 
95 C. C. A. 242; Brown v. St. Nicholas Ins. Co,, 61 N. Y. 332. The 
same cause producing the same effect may be proximate or remote as 
a contract of the parties seems to place it in light or shadow. Bird v. 
St. Paul F. & M. Iris. Co., 224 N. Y. 47, 120 N. E. 86. That cause is 
to be held prédominant which the parties think of as prédominant 
when making the contract. It was said in Bird v. Insurance Ce, 
supra : 

"Fire must reaeh the thing insured, or corne within such proximlty to it 
that damage, direct or indirect, is within the compass of reasonable proba- 
bility. Then only is it the proximate cause, because then only may we sup- 
pose that it was within the contemplation of tlie contract. In last analyste, 
thereiore, it is sometning in the minds of men, in the will of the contracting 
parties, and not merely in the physical bond of union between events, which 
solves, at least for the jurist, this problem of causation." 

This case comes within that category of questions of proximate 
cause which are considered questions of fact — usually determined by 
a jury. Hère the court below resolved the question of fact, in a court 
of admiralty, in favor of the libelants. We agrée with the conclusion, 
which the District Judge reached, that the proximate cause of the de- 
struction of the cargo was the fire. 

The decrees are affirmed. 
266 F.— 2 
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MOSSEW V. UNITED STATES. 

(Circuit Court o£ Appeals, Second Circuit. May 19, 1920.) 

No. 204. 

1. War 'S=»4 — Charging unreasonable price for sugar not criminal offense un- 

der Lever Act. 

An indictment charging the making of an unjust and unrea.sonable 
charge for sugar sold at retaii held not to charge a criminal offense, un- 
der Food Conservation Act Aug. 10, 1917, § 4 (Comp. St. 1918, Comp. St. 
Ann. Supp. 1919, § "Ul.^i^ff), which, while making certain acts unlawful, 
prescrlbes no penalty for Its violation, nor is any prescribed elsewhere In 
the act. 

2. Criminal law <S=979(1) — Judgment entered witliout jurisdiction void. 

A judgment convicting a défendant of a crime for which there is no 
statutory authority, although entered on a plea of guilty, and the fine im- 
posed has been pald, is void. 

3. Criminal law €=89 — Fédéral courts hâve no coramon-law criminal juris- 

dietion. 

The fédéral courts hâve no criminal jurisdiction, except of ofEenses 
created by act of Congress, and for which the punlshment is also pre- 
scribed by statute. 

4. Criminal law 'S=»998 — Void judgment may be canceled alter term. 

A void judgment may lawfuUy be canceled on motion after notice, even 
after expiration of the term at which it was entered. 

5. Criminal law <©=1 — "Crime" deflned. 

A "crime" is a wrong which the government notices as Injurious to the 
public, and punishes in what is called a criminal proeeeding. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Crime.] 

In Error to the District Court of the United States for the Northern 
District of New York. 

Criminal prosecution by the United States against Joseph Mossew. 
Judgment of conviction (261 Fed. 999), and défendant brings error. 
Reversed. 

The défendant stands convicted, by a plea of guilty, to an indictment 
presented by the grand jury charging him, in three counts, with an al- 
leged offense of selling sugar at an unfair, unjust, and unreasonable 
rate or charge. Défendant sued out this writ of error. 

Mangan & Mangan, of Binghamton, N. Y., for plaintifï in error. 
D. B. Ivucey, U. S. Atty., of Ogdensburg, N. Y. 

Before WARD, HOUGH, and MANTON, Circuit Judges. 

MANTON, Circuit Judge. [1] This indictment was presented by 
the grand jury on the lOth day of June, 1919. The fîrst count of the 
indictment charges that the plaintifï in error, within the jurisdiction of 
the District Court, was engaged as a retaii grocer, doing business in 
the city of Binghamton, state and Northern district of New York, and 
was there handling and selling certain necessities of life, including 
granulated sugar; 

"That at ail the said tlmes liereln meutloned the fair, just, reasonable, and 

controUing rate, charge, and price in handling and dealing in granulated 

» -— — ■ ——- „ . 
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sugar to the retail trade in sald clty of Binghamton was and Is from 10 to It 
cents per pound, which sald fair, just, and reasonable rate and charge in 
liandling and dealing in granulated sugar to the retail trade had theretofore 
been flxed according to law by the proclamation of the Président of the United 
States and the rules and régulations promulgated by the Président of the 
United States and the United States Food Administrator, pursuant to the 
provisions of the National Défense Act approved August 10, 1917, and the 
amendments thereto. 

"That on the 8th day of July, 1919, the said défendant, in the said city of 
Binghamton, did unlawfully, knowingly, and felonlously, for the purpose of 
gain and profit, hanuie, sell, and distribute to one Margaret Donovan threc 
pounds of granulated sugar, for which said défendant did then and there exact 
from and charge to the said Margaret Donovan 15 cents per pound for the 
said sugar, which said rate and charge was then and there unfair, unjust, and 
unreasonable in liandling and dealing in said granulated sugar, eontrary to 
the form of the statute in such case made and providcd and agaiust the peace 
and dignity of the United States." 

The second count o£ the indictment allèges that in violation of the 
National Défense Act (chapter 53, 40 Stat. 276, approved August 10, 
1917 [Comp. St. 1918, Comp. St. Ann. Supp. 1919, §§■ SllSy^e- 
3115%r]), the plaintiff in error dealt in sugar as follows: 

"Tnat at ail the said times herein mentioned the fair, just, reasonable, and 
controUing rate, charge, and priée in liandling and dealing in granulated sugar 
to the retail trade in the said city of Binghamton was and is from 10 to 11 
cents per pound, which said fair. just. and reasonable rate and charge in 
handling and dealing in granulated sugar to the retail trade In said city had 
theretofore been fixed according to law by the proclamation of the Président 
of the Uniteu States and the rules and régulations promulgated by the Prési- 
dent of the United States and the Food Administrator, pursuant to the provi- 
sions of the National Défense Act approved August 10, 1917, and the amena- 
ments thereto. 

"That on the 9th day of July, 1919. the said défendant in the said city of 
Binghamton did unlawfully, knowingly, and feloniously, for the purpose of 
gaining profit, handle, sell. and distribute to one John Nealon, ten pounds of 
granulated sugar, for whieh sald défendant did then and there exact from 
and charge to said John Nealon, 15 cents per pound for said sugar, which said 
rate and charge was then and there unfair, unjust, and unreasonable in han- 
dling and dealing in said granulated sugar, eontrary to the form of statute in 
such case made and provided and against the peace and dignity of the United 
States." 

The third count of the indictment allèges as follows: 

"Tliiit at ail the said times herein mentioned the fair, just, reasonable, and 
controllliig rate, charge, and price in liandling and dealing in granulated 
sugar tp the retail trade in the said city of Binghamton was and is from 10 
to 11 cents per pound, which said fair, just, and reasonable rate and charge 
in handling and dealing in granulated sugar to the retail trade had thereto- 
fore been tixed according to law by the certain proclamation of the Président 
of the United States and the rules and régulations promulgated by the Prési- 
dent and the United States Food Administrator, pursuant to the provisions 
of the National Défense Act approved August 10, 1917, and the amendments 
thereto. 

"That on the 29th day of July, 1919, the said défendant in the sald city of 
Binghamton did unlawfully, knowingly, and feloniously, for the purpose of 
gaining profit, handle, sell, and distribute to one Albert F. Deuren a large 
quantity of granulated sugar, for which the said défendant did then and there 
exact from and charge to the said Albert F. Deuren the sum of 15 cents per 
pound, which sald rate and charge was then and there unfair, unjust, and 
unreasonable in handling and dealing in said granulated sugar, eontrary to the 
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form of statute In such case made and provlded and agalnst the peace and 
dignity of the United States." 

This indictment is intended to be an accusation against the plaintiff 
in error for a violation of an act of Congress passed August 10, 1917, 
relating to conservation of supply and control of disposition of necessi- 
ties. It is intended to guard against waste and a monopolizing or 
hoarding of necessities — to guard against unfair and unjust practices. 
It is also aimed at unjust and unreasonable charges in regard to such 
necessities. Among other things, the act provides (section 4 [section 
ailSi/gfï]): 

"It is lieTêby made unlawful for any person to vvillfully destroy any neces- 
saries for the purpose of enhancing the priée or restrlcting the supply thereof ; 
linowingly to commit waste or willfully to permit preventable détérioration 
of any necessaries in or in connection with their production, manufacture or 
distribution ; to hoard, as delined in section 6, of this act, any necessaries ; 
* * * to eng»ge in any dlscriminatory and unfair, or any deceptive or 
wasteful practice or devlce, or to make any unjust or unreasonable rate or 
charge, in handling or dealing in or with any necessaries ; to conspire, combine, 
agrée, or arrange with any other person * * * to exact excessive priées 
for any necessaries; or to aid or abet the dolng of any act made unlawful 
by tliis section." 

Section 5 of the act (section 3115%g) provides for licensing dealers, 
and imposes a penalty for violation of this section. It provides that 
its provisions shall not apply to retail dealers. Section 6 (section 
3115%gg) defines hoarding, and provides a penalty for violation of its 
provisions ; but charging an excessive or unreasonable pnce is not 
within the définition of hoarding. Section 9 (section 3115^i) provides 
a penalty for conspiracy in regard to necessities. 

On August 12, 1919, the plaintifï in error pleaded not guilty, but 
thereafter withdrew this plea and pleaded guilty. He was sentenced 
to pay a fine of $200 on the first count of the indictment, $200 on the 
second count, and $100 on the third count. The fine was paid the 
sa me day. 

Section 4 déclares it unlawful to make any unjust or unreasonable 
rate or charge in handling or dealing in necessaries, but there is no 
provision for punishment of this particular act thus made unlawful. 
As to other offenses which are denounced by the act, for the doing of 
which acts the section makes it unlawful, a penalty is prescribed ; but 
nowhere in the act is a penalty prescribed for doing any of the acts 
made unlawful by this section, and there is no gênerai provision in 
the act announcing a penalty or prescribing punishment for a violation 
of thèse provisions, where no spécifie penalty or punishment is pro- 
vided. It further appears that this alleged indictment charges certain 
acts as unlawful, that is to say, making an unreasonable and unjust 
charge for sugar ; but no penalty or punishment for a violation of the 
statute is prescribed by a valid statute. 

[2] We are of the opinion that no crime is charged in this indict- 
ment. Therefore the conviction, even though upon plaintiff in error's 
plea of guilty, is void. Payment of the fine cannot be deemed to be a 
voluntary contribution to the government, and has been held not to be 
a bar in a suit to recover. U. S. v. Rothstein, 187 Fed. 269, 109 C. C. 
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A. 521 ; Durr v. Howard, 6 Ark. 461 ; Devlin v. United States, 12 Ct. 
Cl. 266. 

When the application was made to the District Judge 1 elow to set 
aside and vacate the conviction, the term of court at which he pleaded 
guilty had expired. The District Court held that it could not set aside 
or alter its final judgment after the expiration of the term at which 
the judgment was entered. The plaintiff in error has properly selected 
his remedy by suing out this writ of error. 

In Bronson v. Schulton, 104 U. S. 415, 26 L. Ed. 797, the court 
said: 

"It is a goneral rule of law tliat ail the judgments, decrees or other orders 
of the courts, however conclusive in thelr character, are under the control of 
the court which pronounces them dnrlng the term at which they are ren- 
dered or entered of record, and they may then be set aside, vacated, modlfied, 
or aniuilled by that court. But it is a rule equally well established that, after 
the term has ended, ail final judgments and decrees of the court pass beyond 
its control, unless steps be taken during that term, by motion or otherwise, to 
set aside, modify, or correct them ; and, if errors exist, they can only be 
corrected by such proceeding by a writ of error or appeal as may be allowed 
in a court which, by law, can review the décision. So strongly has this 
principle been upheld by this court that, while realizing that fliere is no 
court which can review its décisions, it has invariably refused ail application.? 
for rohearing made after the adjournment of the court for the term at which 
the judgment was rendered ; and this is placed upon the ground that the case 
has passed beyond the control of the court." 

In Suydam v. Williamson, 20 How. 433, 15 L. Ed. 978, it was said: 

"The rule is that, whenever the error is apparent on the record, it is open to 
revision, whether it be made to appear by bill of exceptions or in any other 
manner." 

[3] In Tennessee v. Davis, 100 U. S. 257, 25 L. Ed. 648, it was said : 

Congress "must flrst make an act a crime, affix a punishment to It, and 
pfescribe what courts bave jurisdiction of such an indictment, before any 
fédéral tribunal can détermine the guilt or innocence of the supposed ofCend- 
er." Clting U. S. v. Hudson et al., 7 Cranch, 32, 3 L. Ed. 259. 

And in the same case it was further said (100 U. S. at page 279 [25 
L. Ed. 648]): 

"Slnce that décision the law has been considered as settled that the Circuit 
Courts hâve no jurisdiction to try and sentence an ofCender, unless it appears 
that the offense chargea is deflned by an act of Congress, and that the act 
defining the offense, or some other act, prescribes the punishment to be im- 
posed, and spécifies the court that shall hâve jurisdiction of the oÊfense." 

In United States v. Hudson et al, 7 Cranch, 32, 3 L. Ed. 259, it was 
said: 

"The only question which this case présents Is whether the Circuit Courts of 
the L'nited States can exercise a common-law jurisdiction in criminal cases. 
* * * The only ground on which it has ever been contended that this jur- 
isdiction could be maintained is that, upon the formation of any political 
body, an implied power to préserve its own existence and promote the end and 
object of its création necessarily results to it. • * * If it may communl- 
cate certain impUed powers to the gênerai government, it would not foUow 
that the courts of that government are vested with jurisdiction over any 
particular act done by an individual in supposed violation of the peace and 
dignity of the sovereign power. The législative authority of the Union must 
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first make an act a crime, afiBx a punishment to it, and déclare fhe court that 
fihall hâve jurisdiction of the offense. Certain implied powers must neces- 
sarily resuit to our courts of justice, from tlae nature of their Institution. 
Jiut jurisciTction of crimes against ttie state l.s not among those powers ; 
* * * but ail exercise of crlminal jurisdiction in common-law cases we are 
of opinion is not within tlieir implied powers." 

[5] By failure to provide a penalty for an infraction of this statute, 
or to prescribe a punishment, the statute does not denounce the un- 
lawful act as criminal. It is neither a misdemeanor nor a felony. A 
crime is : 

"A wrong wliich the government notices as injurious to the public and pun- 
ishe.s in what is ealled a criminal proceedlng In its own namo." 1 Eisliop's 
Criminal Law, § 43. 

[4] Although no demurrer was interposed or exception taken which 
then raised the question of the sufficiency of the indictment in the 
District Court, assignments of error hâve been filed which présent to 
us the sufficiency of the indictment on this writ of error. We think that 
the indictment is insufficient to charge a crime, and is therefore void. 
The pavment of the fine after this conviction was void. It was held 
in United States v. Rothstein, 187 Fed. 269, 109 C. C. A. 521, where a 
plea of nolo contendere was entered, and a fine imposed and paid, 
and subsequently the statute under which the fine was paid was declar- 
ed unconstitutional, that the défendant therein named may pétition 
successfully to refund his fine paid, when the indictment was subse- 
quently dismissed. A void judgment may lawfully be canceled on 
motion after notice, even after the expiration of the term on which it 
is entered. Ex parte Crenshaw, 15 Pet. 119, 10 L.. Ed. 682. 

We think the writ of error should be sustained, and the judgment 
reversed. 



BOLAND V. BALLAINE. 

(Circuit Court of Appeals, Ninth Circuit. June 7, 1920.) 
No. 3421. 

1. Malicious pros«cution <S=>71 (3)— Malice question for jury. 

In an action for malicious prosecution, malice Is a question of fact for 
the jury, and is Inferable from the fact of want of probable cause. 

3. Malicious prosecution <S=»6Q(1) — Evidence to rebut inference of malice 
erroneously excluded. 

Where plaintiff in an action for malicious prosecution of a civil action 
was permitted, over objection, to testify to matters occurring after such 
action was commenced, for the purpose of showing that its further prose- 
cution was without justification and malicious, it was error to exclude 
testimony of défendant tending to rebut such inference, on the ground 
that it related to matters occurring after such suit was commenced. 

3. Malicious prosecution €=>66 — ^Measure of damages for loss of sales of 
property deflned. 

In an action for malicious prosecution of a civil action, the pendency 
of which, as claimed, prevented plaintiff from selling lots in a town site, 
he is not permitted to show generally dépréciation in value of the lots 

<g=>For other cases see same topio & KBYrNUMBER in ail Key-Numbered Digests & Indexes 



BOLAND V. BALLAINE 23 

(266 F.) 

between the time of commencement of the action and Its termination, but 
is confined to actual damages sustained through loss o£ particular sales 
due to the clouding of his tltle. 

In Error to the District Court of the Northern Division of the 
Western District of Washington ; Edward E. Cushman, Judge. 

Action by J. E. Ballaine against W. J. Boland and others. Judg- 
ment for plaintifï, and défendant Boland brings error. Reversed. 

See, also, 259 Fed. 183, 170 C. C. A. 251. 

This is an action sounding in damages, instituted by the défendant in error 
against plalntifC In error and W. E. Stavert and F. C. Jemmett to recover 
for the alleged malicious prosecution of a civil action entltled : "In the District 
Court In and for the Territor.v of Alaska, Third Division. Alaska Northern 
Rallway Company, a Corporation, Plaintiff, v. Alaska Central Rallway Com- 
pany, a Corporation, Tanana Construction Company, a Corporation, John E. 
Ballaine, Frank L. Ballaine, et al.. Défendants." Stavert and Jemmett were 
not served, and the action proceeded against Boland singly. The Alaska 
Central Rallway Company had previously, and during the year 1909, defaulted. 
A foreclosure was had of Its bonds, and its property was sold to F. C. Jemmett, 
trustée for the Soverelgn Bank of Canada and other bondholders. Subse- 
quently the Alaska Northern Rallway Company was organized, and the assets 
of the Alaska Central were transferred and assigned to It by Jemmett, trustée. 
iTtie stocks and bonds of the Alaska Northern were turned over to the défend- 
ants In the présent action as a committee representing several banks In the 
Dominion of Canada, the owners of the stocks and bonds of the Alaska Cen- 
tral. Thèse stocks and bonds were afterwards sold by the committee to the 
gênerai government, but there were reserved f rom the transfer 320 acres of land 
known as the Poland homestead. Plaintiff and Frank L. Ballaine, his brother, 
claimed to be the owners of a tract of land on which the town site of Seward 
is located, which town was designated by the Président as the terminus of a 
System of railways to be constructed by the government. 

In View of thIs state of facts, it is alleged, in effect, that the défendants and 
others who clalm to be the owners of the Poland tract, conspiring together for 
the purpose of defrauding and Injuring plaintiff and preventing him from 
selling his lots In the town of Seward, Instituted lu the name of the Alaska 
Northern Rallway Company a false, fictitious, and malicious suit against plain- 
tiff, and falsely and maliclously alleged In sald suit that the rallway Com- 
pany was the owner of ail the property of plaintiff in the Seward town site, 
and filed a notice of lis pendens, thereby clouding plaintiff's title and pre- 
venting him from selling his property and placing the same upon the mar- 
ket. The suit, after trial, termlnated in plaintiff's favor. 

By its fifteenth paragraph the complaint alleged : "That at the tIme of the 
commencement of sald action by sald défendants thls plaintiff notifled sald de- 
fendants of the loss and damages this plaintiff would sustain by reason of 
said action, and flling said lis pendens, and repeatedly offered to show con- 
clusive record évidence that said action was groundless, without merit, and 
the allégations of said complaint were false, and said défendants ignored such 
statements and refused to dismIss said action." General damages are de- 
manded. 

The answer controverts the material allégations of the complaint, and sets 
up that the action was brought In the utmost good faith and upon the advice 
of counsel that complainant had good cause for prosecutlng the same. 

There was a motion for a directed verdict on the part of défendant Boland 
at the close of plaintiff's case, which was denled. The motion was renewed at 
the close of the entire testlmony, and tlils was also denled. The rullng of 
the court in eaeh instance is assigned as error. Other assignments of error 
foUow. 

Bronson, Robinson & Jones, of Seattle, Wash., for plaintiff in error. 
CarroU B. Graves and Eyons & Orton, ail of Seattle, Wash., for 
défendant in error. 
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Before GII^BERT and HUNT, Circuit Judges, and WOLVER- 
TON, District Judge. 

WOLVERTON, District Judge (after stating the facts as above). 
Without attempting to détail the testimony bearing upon the subject, 
suffi ce it to say that we are of the opinion that the District Court was 
right in submitting the cause to the jury. 

[1] As to wanc of probable cause, there was the testimony of 
Haight, which has a spécial bearing upon the subject; but more par- 
ticularly, the testimony of Ballaine touching his request and demand 
of défendant, plaintifï in error hère, that défendant dismiss the suit 
after it had been begun, and cease to continue its prosecution against 
him. Malice is a question of fact for the jury and is inferable from 
the fact of want of probable cause. 26 Cyc. 22, 23. 

There was évidence submitted for the purpose of showing that de- 
fendant acted upon the advice of counsel in bringing the action. If 
such were the case — if the défendant acted on such advice, and pro- 
ceeded under an honest belief that his cause was meritorious, and was 
thus induced and led to institute it — he would not be liable. But 
that was a question for the jury to détermine (Steward v. Sonneborn, 
98 U. S. 187, 25 L. Ed. 116), and, as the instructions of the court 
are not hère, we must assume that the jury was properly advised upon 
the subject. 

Preliminary to what is to follow, it should be stated that the theory 
of the suit complained against was that plaintiff, Ballaine, bcing an 
officer of the Alaska Central, procured for himself, but in the name 
of his brother, Frank L. Ballaine, title to the land, by diverting funds 
under his control helonging to said railway company to pay for it, 
namely, $3,000, to pay for soldier's additional homestead scrip with 
which to obtain patent to the land, and an additional $4,000 to se- 
cure the relinquishment of one Mary Lowell, who at the time occupied 
and claimed the land as her homestead, in fraud of the rights of the 
railway company, and that the Ballaines were holding the title con- 
structively as trustées for the railway company. One Keeler, who 
was the disbursing offi-cer of the railway company, is said to hâve 
paid the $4,000 over to Mary Lowell for her relinquishment. 

[2] At the trial, Ballaine, the plaintifîf, défendant in error hère, as 
a witness in his own behalf, in answer to the question, "Between the 
commencement of that Alaska Northern suit and the time of its trial, 
had you ever any talk with Mr. Boland, or either of the other de- 
fendants, or any of them?" was permitted to testify, over objections, 
as follows: 

"Several différent places. 1 wlred him immediately on my notice tliat this 
suit liad been flled. I wiret Mr. Boland and Mr. Jemmett, offering to open my 
books and hâve the books of the bank and the railway company opened to 
their inspection, to prove the falsity of ail their charges. That was within a 
day or two after the announcement in the Times that the suit had been filed. 
The first time I met Mr. Boland in person after the filing of the suit, as I re- 
call it, was in New York, in about July— no, about August, some time in 
Augnst— when we took the déposition of Mr. Keeler, who had been the dis- 
bursing agent for the Shedds, and the treasurer of the Tanana Construction 
Company when I owned the controlling interest in the construction company, 
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and I there renewed my offer to Mr. Boland to open my books, and bave the 
books of the companles and the books of the banks opened to his inspection, or 
the inspection of anybody whom he niiglit appoint, to prove the entire falsity 
of ail their charges, and they are complète, and Mr. Boland was présent as 
the représentative of the plaintifC, the Alaska Northern, at the taklng of the 
déposition of Mr. Keeler in New York, when Mr. Keeler explained in détail 
the matter of the payment of this $4,000, which was subsequently submltted 
to the court in Seward. Then subsequently, in about the fore part of October 
of the same year — oli, no, in the latter part of September of the same year — 
Mr. Boland arrived in Seattle, en route to Valdez and Seward, to attend the 
trial of this case. We then took the dépositions of bankers hère in Seattle, who 
had kept the accounts of the Alaska Central, and tlie Tanana Construction 
Company, and my Personal accounts. During the taking of the dépositions the 
bank books were ail open to the inspection of Mr. Boland. I invited him to call 
for anything lie wished to call for, but reserved nothing. I offered to produce 
every document tliat he required, to prove the falsity, and that invitation was 
never acted upon by him at any tinie. * * * Tn the taking of the dépo- 
sitions hère in Seattle, for the banks, and in the taking of Mr. Keeler's déposi- 
tion, tlie bank books were opened, showing the transfer to my Personal ac- 
couut, to the account of the ïanana Construction Company, of this $4,000." 

Boland, testifying in his own behalf respecting the matters con- 
cerning which Ballaine had testified, related that he was shown a 
prospectus representing that the town site of Seward, or the terminus, 
would be opened up for the benefit of the railway companies, and 
as their property; that it was a printed folder, issued by the ofïicers 
of the défendant construction company or the railway company, which 
Ballaine afterwards admitted by his évidence he caused to be issued. 
Witness was then asked, "Did Mr. Ballaine admit that he caused that 
prospectus to be issued?" But over objection he was not allowed to 
answer, hecause the incident transpired subséquent to the time when 
the suit came on for trial. After stating that he met Keeler at the 
Waldorf-Astoria, and that Keeler then told him he paid the money 
bccause he understood the town site was the property of the Alaska 
Central, the witness, over the objection of counsel, was not permitted 
to explain what Keeler said, and that his évidence was in contradic- 
tion of his statenient, for the reason that the statement was not made 
before the suit was brought. In view of the fact that Ballaine had 
testified fully as to matters that came to his knowledge after the suit 
was instituted, which was permitted as showing reason why Boland 
should hâve discontinued the suit, Boland should hâve been permitted 
to rebut such testimony, although the rebuttal had relation to con- 
versations and alleged admissions made after the suit came on for 
triai. This was prejudicial error. 

[3] As it relates to the question of damages, plaintiff was permitted, 
over objections, to give his estimate of the values of the lots and blocks 
owned by him in Seward prior to the institution of the suit of which 
he complains, and then, also over objection, he was permitted to con- 
trast those values with values after the suit and time for appeal had 
terminated, and was of the opinion that the latter values sustained a 
relation to the former of about 50 per cent. It is ohjected that this 
inquiry was spéculative and visionary, and does not constitute a prop- 
er basis upon which to predicate the measure of damages applicable. 
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In this we concur. There seems to be a dearth of authority upon 
the particular question. In 26 Cyc. 14, the law is thus stated : 

"Where there bas been an arrest of the person, or seizure of property, in or 
in connection with a civil action, where the damage is exceptional, peculiar, 
or particularlzed and actiial, malicious prosecution lies, according to the pre- 
vailing American rule, if the other essentials of the wrong be made out." 

The effect of the suit complained of, it is alleged, was to cloud 
plaintiff's title, and inferentially to disparage sales. But it is not 
claimed, nor could it be, that the plaintiff was prevented from sell- 
ing ail his lots and blocks in the town of Seward. So that plaintiff's 
testimony that the property had declined in value 50 per cent, gave 
a false basis for determining the damages he had sustained by rea- 
son of the prosecution of the suit. Indeed, the basis was so vague 
and spéculative that no certain or proper déductions as to damages 
could be made. We are impressed that plaintiff is confined to the 
establishment of actual damages sustained, which must be shown hy 
loss of particular sales that eventuated by reason of the clouding of 
his title. He is not permitted to show generally that his property 
depreciated in value between the time of the commencement of the 
suit and the lapse of the time for appeal, and it was error to allow this 
testimony to go to the jury. 

For this and the preceding error, the judgment of the court below 
will be reversed, and the cause remanded, for such other and further 
proceeding as may seem appropriate. 



ALASKA FISH SALTING & BY-PKODUCTS CO. v. McMILLAN. 

(Circuit Court of Appeals, Ninth Circuit. June 7, 1920.) 
No, 3324. 

1. Master and servant <S=>^86(22) — Négligence in failing to provîde safe place 

question for jury. 

Where a workman was injured by the catching in his clothing of a set 
screw projecting from a revolvlng shaft over which he was requlred to 
reach to move a lever in performance of his duty, in a place not well 
lighted, whether it was négligence, and a violation of the iiaster's abso- 
lute duty to furnish a reasonably safe place for employés to work, to leave 
the set screw projecting and unguarded, held a question for the jury. 

2. Master and servant <S=288(5) — ^Assuniption of risk held question for jury. 

Whether an employé had knowledge of a projecting set screw on a 
revolving shaft, by which he was injured, or the light was sufllcient to 
render the danger therefrom obvious, held properly submltted to thé jury, 
where the évidence on both questions was conflicting. 

3. Trial ■©=» 139(1) — ^Evidence must be clear to warrant directed verdict. 

To warrant a directed verdict, the case on the évidence must be clear 
and indisputable, and about which there could reasonably be but one 
opinion. 

In Error to the District Court of the United States for the District 
of Alaska; Robert W. Jennings, Judge. 

®=sFor otlier cases see same topic & KEY-NUMBBR in ail Key-Numbsred DIgesta & Indeie»' 
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Action by David McMillan against the Alaska Fish Salting & By- 
Products Company. Judgment for plaintiff, and défendant brings 
error. Affirmed. 

The plaintiff in error was défendant below, and Is prosecuting tlils wrlt to 
reverse a judgment, entered against it and in favor of défendant in error, 
lecovered on aceount of Personal injuries sustalned by reason of alleged nég- 
ligence. For convenience, référence wiU be made to the parties as plaintiff and 
■défendant. 

Défendant is the owner of a factory for producing fertllizer from flsh, and 
plaintiff was an employé, performing hls work under a superintendent in 
charge of the opération of the factory. At the time of the accident, plaintiff 
was attempting, by means of a lever, to shiCt a gâte used for the purpose of 
eontrolling the conveyance of the material in course of manufacture, and while 
in the act his clothing was eaught by a set screw in a revolving shaft, and he 
was thrown around the shaft and injured. Tlie shaft made about 11 révolu- 
tions per minute, and was situated about 3 feet above the platform upon 
whieh plaintiff was standing, and required to stand, and the lever was a foot 
or more above and somewhat beyond the shaft. On one end of the shaft was 
affixed an octagonal sieve, or, as It is called, a squlrrel cage, through whlch 
the dry material was conducted, and on the other end was a coUar at the 
bearing, which was attached and held in place by a set screw or set screws, one 
or two of them, as to which the évidence is not in accord. The distance be- 
tween the sieve and the collar was about 3 feet. The set screw protruded 
■above the shaft, the latter being l^i/ie Inches in diameter. This machinery 
was located in the second story, or what is called the loft, of the building. 

For cause of action it is charged that défendant carelessly and uegligently 
omitted to imbed the set screw or set screws, as the case may be, in the 
shaft, or in any wise properly to guard or shield tliem against the contact 
of workmen when shifting or operating the gâte. It is further alleged that the 
place was poorly lighted, so that workmen were unable readily to observe the 
condition of the shaft and the présence of the set screws, or to discover the 
danger présent in operating the gâte. 

The plaintiff was chief engineer about the factory, sometimes designated 
as chief mechanic, and took care of the machinery of the plant. He did 
blacksmithing and work of that kind, and directed the Installing of the 
machinery about the mill, and, among other things, the installing of the 
shaft in question, together with the .squlrrel cage and chutes, and the gâte for 
eontrolling the conveyance of the material in course of manufacture ; also per- 
formed other work in the opération of the mill under the direction of the 
superintendent, and, among his duties, he was required to shift the gâte when 
occasion demanded. Previously the gâte was shifted by means of a wire 
attachment, which extended to the lower floor, and was operated from there. 
The wire had become broken, and, without it, it was necessary to ascend to the 
loft and shift the gâte by reaehing across the shaft and drawing the lever by 
hand. 

There was a motion for a nonsuit at the close of plaintiff's case, and a mo- 
tion for an instructed verdict for défendant at the close of the entire évidence, 
both of which were denied. Error is assigned respecting the action of the 
court in both respects. 

H. L. Faulkner, of Juneau, Alaska, and Frank P. Deering and 
James Walter Scott, both of San Francisco, Cal, for plaintiff in error. 

John R. Winn and Henry Roden, both of Juneau, Alaska, for de- 
fendant in error. 

Before GILBERT and HUNT, Circuit Judges, and WOLVER- 
TON, District Judge. 

WOLVERTON, District Judge (after stating the facts as above). 
We pass by the motion for a nonsuit, because in the light of the tes- 



28 266 FEDERAL REPORTER 

timony subsequently adduced in behalf of the défendant the question 
pertaining to its déniai bas been waived. 

Counsel for défendant base their contention that the court should 
hâve sustained their motion for a directed verdict, as we read their 
brief, upon two propositions : First, that it was not neghgence on the 
part of the employer to maintain shafting upon which there were un- 
guarded projecting set screws ; and, second, that if the unguarded set 
screws constituted a menace, it was an obvious one, and plaintiff as- 
sumed the risk of danger to his person in working about it, or in prox- 
imity to it. 

[1] The principle of law that it is the duty of the employer to fur- 
nish his workmen with a safe place in which to do their work is so 
well established that it needs no citation of authority to support it. 
It is just as well established that his duty in this respect is nondelega- 
ble; that is to say, he cannot shift the obligation and responsibility to 
another, and whatever is done by another in that behalf is done as 
vice principal, and is to be deemed the act of the principal. The duty 
is therefore absolute. 

Now, we may inquire whether the place in which the plaintiff was 
required to work was in légal contemplation a safe place. It was safe, 
in view of the issues hère made, unless the présence of the set screws in 
the shaft and the alleged insufficient lighting rendered it unsafe. Under 
some conditions, that may be readily conceived, the shaft while in mo- 
tion would hâve been an exceedingly dangerous instrumentality for 
one even to approach. Suppose the set screws had protruded several 
inches, no doubt they would hâve constituted a dire menace to any 
one working about the shaft. Miller v. Inman, 40 Or. 161, 66 Pac. 
713, is a case of marked analogy, and it was there held that a boit 
extending from a pulley from IV2 inches to 1% inches beyond the 
nut rendered the space beneath the shaft an vmsafe place in which 
to require the workman to do his work. 

Seeing that thèse set screws were in the shaft, and that they pro- 
truded and were in proximity to the place to be occupied by the work- 
man in operating the lever for opening and closing the gâte, and that 
it was the duty of the workman to reach above and over the shaft to 
the lever, we are of the opinion that the case presented was one for 
the jury, and not for the court, to détermine whether or not the set 
screws ought to hâve been safeguarded in some reasonable way to 
prevent their contact with the workman, and whether or not in the 
end the place was a safe one in which to require the workman to 
perform his work. This disposes of the first question presented. 

[2] The second question pertains to contributory négligence and 
assumption of risk, and is resolvable really into that of assumption of 
risk only, in view of the circumstances and conditions attending the 
putting of the shaft and its appliances in place, and the construction 
of the machinery about it, including the chutes or conductors, and the 
gâte and its appliances for operating it. It is hardly necessary to 
State the rule of assumption of risk, but it may be done for the sake 
of clarity: 
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"A servant is understood to assume the ordinary rlsks incident to ttie par- 
ticular service in whieli he voluntarily engages, to tlie extent those risks are 
knovyn to him at ttie time of his employmeut, or should be readily discernible 
to a person of his âge and capacity in the exercise of ordinary care and 
prudence. Where the employment is obviously dangerous and hazardous, and 
conducted in a veay fully known to the servant at the outset, he assumes the 
risk incident to the eonduct in that way or manner, although a safer method 
was known or eould hâve been adopted." 

And as to risks arising subséquent to employment the rule is: 

"If he [the employé] voluntarily continues, however, w^ithout complaint or 
objection, after knowledge or notice of their existence, under conditions by 
which lie is chargeable with an appréciation of the danger, and where ordi- 
nary prudence would require of him a différent course, he is held also to take 
upon himself the responsibility entailed by the risk lie continues to incur ; and 
this applies to périls engendered by defects in appliances due to the master's 
fault." Stager v. Troy Laundry Co., 38 Or. 480, 485, 63 Pac. 645, 646 (53 L. 
K. A. 459) ; Shearman & Redfield on Négligence (5th Ed.) §§ 185, 209, 209a. 

The raie is thus concretely stated in Leary v. Boston & Albany Rail- 
road, 139 Mass. 580, 2 N. E. 115, 52 Am. Rep. 733: 

"The servant assumes the dangers of the employment to which he volun- 
tarily and intelligently consents, and, wliile ordinarily he is to be subjected 
only to the hasards necessarily incident to his employment, if he knows that 
proper précautions hâve been neglected, and still knowingly consents to incur 
the risk to which he will be exposed thereby, his assent dispenses with the 
duty of the master to take such précautions." 

See, also, Fitzgerald v. Connecticut River Paper Co., 155 Mass. 155, 
29 N. E. 464, 31 Am. St. Rep. 537. 

The évidence of John Ritchye, a witness for défendant, Vkfould tend 
to show that the plaintiff was foreman in the factory. Such was 
probably not the case, as Kuettner was superintendent, and the fac- 
tory was being operated under his supervision. What the witness 
really meant, probably, is that plaintiff was foreman, or, as otherwise 
expressed, the chief mechanic, in installing the machinery at the time 
that the appliances were put in which gave rise to this controversy. 
At the time this machinery was put in, the construction was under the 
gênerai supervision of a man by the name of Funk, who was also su- 
perintendent of the plant. Plaintifï, as a witness in his own behalf, 
relates that he was chief engineer of the plant and had charge of the 
machinery, "everything down below" ; that the machinery was in- 
stalled under the directions of Funk, and that witness carried out his 
orders in that respect, and was there and familiar with the machinery 
when it was installed ; that he made the sieve, and hoisted it up, and 
put it in place; that the carpenters prepared the framework to set 
the shaft in, and that he does not know whether he was there when the 
shaft was put in place; that he might hâve been there, ofï and on, 
but he was attending to other business, putting in another shaft to 
run that. 

"We didn't consider that anything of importance," he says, "and I was 
working on this other work, making bolts, and one thing and another — I don't 
know what I was doing — I was working différent places around." 

Witness further testified that it was one of his duties, and that 
he was so directed by the superintendent, to go up and shift the gâte 
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when necessary, and that he continued to watch that until he was in- 
jured. 

Ritchye testified that he and his carpenter built the framework in 
which the shaf t bearing the sieve was set. Then this inquiry followed : 

"Q. Did McMillan go up there and boss you carpenters, too? A. No, sir, 
Q. Didn't give you any orders about your work, dld he? A. He didii't give 
ws any particular orders about the carpenter work. Q. Yen know McMillan 
never did give you any orders, did he? A. He told us where he wanted the 
machinery Installed, and of course I built the framework according to that. 
Q. He told you where the machinery was going to be installed, and you went 
ahead and built the framework for the machinery? A. ïes, sir." 

A. H. Kuettner, who was superintendent at the time the accident 
happened, but not at the time the machinery was installed, testified 
that this machinery was set in place by McMillan, Togg, and himself, 
and that McMillan was présent at the time. There was other testi- 
mony with respect to the lighting, in which there is a disagreement as 
to whether the place was well or poorly lighted. 

Through a careful considération of ail the testimony in the case it 
is apparent that there is a controversy in question of factas to wheth- 
er the plaintifif was himself négligent respecting the accident that re- 
sulted in his injury, or whether he should be held to hâve assumed 
the risks attending his employment. As chief engineer about the 
factory, he directed the construction of the framework and putting 
it in place. He also construcled the sieve and attached it to the shaft, 
and the shaft was placed in its bearings also under his direction. 
But as to whether he was présent at the time it was donc there is a 
dispute in the testimony. There is no testimony that he constructed 
the shaft with the collar attachment, or had anything to do with the 
arrangement of the set screws, or supervised the work pèrtaining 
thereto; and it is only by inference, deducible from the testimony 
touching his gênerai knowledge of the machinery and its construc- 
tion, that it may be argued that he had knowledge. that the set screws 
protruded, rather than being imbedded in the shaft, as is often done in 
careful construction. Whether the menace therefrom was open and 
obvious to one working about the shaft dépends largely upon the 
question of proper lighting, and as to this, as we hâve seen, there is a 
disagreement in the testimony. 

[3] In order to warrant a directed verdict, the case on the testi- 
mony must be clear and indisputable, and about which there could 
reasonably be but one opinion. Lincoln v. Power, 151 U. S. 436, 
439, 14 Sup. Ct. 387, 38 h. Ed. 224. See, further, as to a directed ver- 
dict, Huber v. Miller, 41 Or. 103, 68 Pac. 400, and Stager v. Troy 
Laundry Co., 41 Or. 141, 68 Pac. 405. From the foregoing, we are 
led to the conclusion that a directed verdict was properly denied. 

There is only the further question hère insisted upon respecting the 
•court's instruction touching the measure of damages. The objection 
is directed to language contained in the instruction, as f ollows : 

"îou should allow him ail the reasonable and necessary expenses to which 
lie bas been put for médical care and treatment." 
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This was on the ground that there was no testimony adduced during 
the trial bearing upon the particular subject. After detailing other 
matters to be considered in fixing the damages, the instruction con- 
cludes with the language: 

"If you flnd from the évidence that any of those things exlst." 

While the language complained against might as well hâve been 
omitted by the court, it is clear that its présence did the défendant no 
harm, and there is therefore no réversible errer in the instruction. 

Judgment affirmed. 



THE BULLEY. 

(Circuit Court of Appeals, Second Circuit. Aprll 14, 1920.) 
No. 188. 

Towage <S='11(8) — Tug not liable for ntranding of tow, caused by floating ice. 

A tug, which left Nowtown creek at night, as was custoinary, with throe 
coal barges in tow, and toolc the customary course for passing tlirongh 
the Gâte, held not ehargeable with négligence which rendered her liable 
for Injury to her tow, which was forced by an ice field driftlng with 
the flood tide upon Man-of-War reef ; there belng no indication of un- 
usual danger from the ice, which rendered her leaving the creek im- 
provident, and she having done ail within her power to protect lier tow 
after stranding. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

In Admiralty. Libels by the New York, New Haven & Hartford 
Railroad Company and by Mesick & Mesick, Incorporated, and others 
against the steam tug BuUey, Owen McCaffrey's Sons, claimant. De- 
crees for respondent, and libelants appeal. Affirmed. 

Charles M. Sheafe, Jr., of New York City, for appellant New York, 
N. H. & H. R. Co. 

Macklin, Brown & Purdy, of New York City (Pierre M. Brown, of 
New York City, of counsel), for àppellants Mesick & Mesick and 
others. 

Park & Mattison, of New York City (Samuel Park, of New York 
City, of counsel), for appellee. 

Before WARD, HOUGH, and MANTON, Circuit Judges. 

MANTON, Circuit Judge. The steam tug Bulley left Newtown 
creek with three coal-laden scows on the 13th of February, 1912, 
about 8:15 in the evening. The scows were the Ernest E. Wright, 
owned by the libelant Anthony O'Boyle, the Cullen No. 150, own- 
ed by the Cullen Barge Corporation, and the Harry W. Walker, 
owned by Mesick & Mesick, Incorporated. She was bound for Long 
Island Sound ports. The three boats were abreast of each other on 
a hawser ; the Wright being the port boat, the Walker the middle boat^ 
and the Cullen the starboard boat. It was a dark night and the tide 

Cs>For other casea uee same toplc & KEY-NUMBER lu ail Key-Numbered Dlgests & Indexe» 
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strength flood. Although there was a considérable drift of ice in the 
harbor for some days past, navigation was not hindered or impeded 
because tugs and scows had navigated the harbor constantly. Weather 
records were offered and disclosed that ice was first observed that 
winter on February 6th. On the night in question there was little 
wind, but what there was blew from the southwest. There was scarce- 
ly any ice at the mouth o£ Newtown creek. 

After going out of the mouth of the creek, the tug turned around 
under a port helm, so that she might get the hawsers and Hnes in 
proper shape and get the boats properly made fast, and then passed 
down by the mouth of the creek in slack water. This was customary on 
a flood tide. When abreast of the pier below the mouth of Newtown 
creek, she shifted her course oS Twenty-Sixth street, Manhattan. Her 
passage was uneventful, except for meeting detached pièces of drift- 
ing ice, until near the Man-of-War rock. There a large field of drift- 
ing ice, bunched together, came up in the flood tide, and came in 
contact with the bows and port side of the tow, retarding the progress 
of the tug and tow toward the New York shore. Notwithstanding 
that ail the power of the tug was exerted in pulling the tow away 
from the flow of heavy ice, the ice, influenced by the flood tide, car- 
ried the tow upon the Man-of-War reef. The Wright was damaged, 
and drifted further up the reef on Blackwell's Island, and stranded. 
The tug tried unsuccessfully to reach her. She struck her bottom in 
her attempt to do so. The two remaining scows were carried by the 
tide, floated from the reef, and were taken in tow by the tug and pro- 
ceeded on through the Gâte. Because of the darkness of the night, 
it was impossible for those in charge of the navigation of the Bulley 
to observe accurately the condition of the ice until they were in the 
midst of it. 

The New York, New Haven & Hartford Railroad Company files 
this libel for damages sustained by the loss of cargo ; the libelants Me- 
sick & Mesick, Incorporated, file this libel as owners of the Walker 
against the tug for damages sustained by it ; the Cullen Barge Cor- 
poration filed a libel for damages sustained by the Cullen No. 150; 
and Anthony O'Boyle filed a libel for damages sustained by the Wright. 
The actions were consolidated and tried as one. They are hère treated 
in one opinion. 

The contention of the libelants is that the master of the tug was at 
fault, because he started from Newtown creek at the strength of flood 
tide, knowing that ice was likely to be met, and in failing to make al- 
lowance in his course in case such ice was met. The appellee con- 
tends that there is no évidence to warrant a finding of négligence on 
the part of.the tug in its navigation or meeting the extraordinary con- 
ditions of ice which prevailed in the river, and which were unknown 
to the master of the tug wher. he left the port. The master of the 
tug had been towing coal boats from Newtown creek for the past 10 
years, and testified that he followed the uniform custom to proceed 
from- Newtown creek during the nightJ He says it was customary to 
proceed from the creek, both in the nighttime and daytime. The IBul- 
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ley had navigated the harbor that day, was through Hell Gâte, and had 
experienced no difficulty on account of the ice. When the master left 
Newtown creek in the evening, he did not anticipate trouble with the 
îce. He says the night was dark, and he was unable to observe the 
exact condition of the ice until they got out into the midst of the 
stream. The pilot of the tng corroborâtes the master, and says that 
the ice in the harbor gave him no appréhension. The engineer of the 
tug testified that the tow stranded on account of the ice. 

The master of the CuUen No. 150 says that the tide and ice sent 
them on the Man-of-War reef. Brown, the master of the Walker, 
testified that the broken ice, which was observable to him, would not 
prevent a steam tug, with two or three barges, going from Newtown 
creek through the Gâte. Brown did say that the lug did not seem 
to make over to the New York side, where they go as a ruie, and "as 
we were going up close to Man-of-War rock we seemed to be too 
cluse to it, and we got up there, to swing around the tide carried the 
tow up the other way, the tug went up the west side, and the tow 
swung up the east channel, and the tug went up the west channel." 

Brown testified that he told the captain of the tug he "had better 
hang up hère until morning," to which the captain made no reply. 
The master of the Cullen No. 150 also made the same suggestion. 
However, the District Judge, who heard the witnesses, either disbe- 
lieved this testimony or considered it of little value, when taken in 
connection with the facts disclosed by other testimony. 

A tow master of over 30 years' expérience and at least 10 to 12 
years in taking coal boats out of Newtown creek, bound for Eastem 
ports, testified that his tug, on the night of the 13th and the morn- 
ing of the 14th, came into the harbor. He did not observe ice condi- 
tions that would give any trouble, and he said, "You could not tell the 
condition of the ice until you got into it." And he testified that the 
method of navigation pursued by the tug after leaving Newtown creek 
was the one every one towing out of the creek followed. 

We find no évidence justifying the claim of négligence in the navi- 
gation of the tug in leaving the creek as she did under the conditions 
which prevailed. She followed the course which prudent navigators 
followed under similar circumstances. Nor was there any neglect 
în the navigation of the tug after she met with this field of ice. The 
ice was not observable when the tug, with her tow, left Newtown creek. 
Under thèse facts, we agrée with the District Judge that the scows 
weredriven on the reef as a resuit of the force of the field of ice, 
which was swept against the tow by the flood tide, and that the resuit 
could not be avoided by the exercise of reasonable and proper efforts 
on the part of the navigator. We recognize the rule that the captain 
of the tugboat must take note of the barometer, weather indications, 
and take reasonable précautions to guard against dangers to boats put 
,in his care for towage. The Salutation (D. G.) 239 Fed. 421. But we 
find hère no breach, on the part of the master, of such duty. The ice 
was not driven with Violence against the scows, but was driven with 
force by the flood tide, and with such strength that the tug, although a 
266F.— 3 ■ . .■■-:j 
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powerful tug, 'sufficient f or any ordinary navigation with a tow Such as 
she had, was unable to withstand the force, so as to guard against 
being swept on the rocks. 

We cannot say that the master of the tugs should hâve anticipated 
the tows being caught in the field of ice. There was no breach of 
duty in the failure to foresee such an occurrence. This, the original 
injufy to the libelants' boats and cargo, was not caused by fault on 
the part of the tug. After the stranding, we find that the tug did ail 
within her power — ail thât was reasonable and proper — to protect her 
tow from the conséquences of the accident. 

The authorities which we are referred to, and upon which the ap- 
pellants dépend, do not alter thèse conclusions. In The Zouave, 122 
Fed. 890 (a District Court case), two tugs were towing ten boats 
through Hell Gâte. The tugs were held liable for in jury caused by 
striking rocks on the Long Island shore, but this was because the 
tugs did not take the proper course, which, in the state of the tide 
was close to the opposite side, and it was further found that the tugs 
had insufficient power to properly handle a large and unwieldy tow in 
making the passage. In The Charles B. Sandford, 204 Fed. 77, 122 
C. C. A. 391, this court held the tug liable for loss of part of her tow 
in a storm which was of no unusual or extraordinary character. The 
liability was imposed upon the ground that the tug had not sufficient 
power to safely handle, in such bad weather, a tow of nine barges, 
and it was held that the parti cular storm was one to be anticipated. 

In Price v. The Rambler (D. C.) 66 Fed. 355, damage was caused 
by the tow being eut by the ice. Fault was found in failing to hâve a 
prudent lookout on the bow, which might hâve avoided collision with 
the cakes of ice n.mning at such a rate. Liability was attached for 
négligence of lookout. The fields of ice, under the conditions there 
prevailing, were both dangerous and well known, or should hâve been 
known to compétent navigators. The facts were différent from those 
disclosed in the case at bar. 

We are of the opinion that no error was committed below, and the 
decree is affirmed. 



UNITED STATES ex rel. DIAMOND v. THL. Acting Immigration Cwn'r- 

(Circuit Court of Appeals, Second Circuit. May 12, 1920.) 
No. 190. 

1. Habeas corpus <S=>92(1) — ^Where there is évidence to warrant deportaticm, 

court will not weigb it on habeas corpus. 

■ Where there was évidence to warrant an allen's déportation under Act 

Oct. 16, 1918 (Comp. St. Ann. Supp. 1919, §§ 4289i4b[l]-428934b[3]), on 
the ground that he advocated unlawful destruction of property, etc., the 
order of déportation will not be disturbed on habeas corpus, regardless of 
the welght of the ' évidence. 

2. Alietis <&=>d4— ^In déportation proceeding, oriUnary mies of évidence do not 

ai>ply. 

, in a proceeding under Act Oct. 16, 1918 (Comp. St. Ann. Supp. 1919, 

§§ 4289i4b[l]-4289i4b[3]), for the déportation of an allen on the ground 

^soFoT otber cases aei same topic & KEV-NUMBER in ail Key-Numbered Digests & Indexes 
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that he advocated the unlawful destruction of property, the ordinary 
rules of évidence do not apply, and a hearsay affidavit as to alien's 
statements was aomissible. 

3. Aliens <©=354 — Déportation proceedings held not unfair. 

Notwithstanding Immigration liaw 1917, rule 22, subd. 5, provides tliat 
objections and exceptions of counsel stiall not be entered in the record 
and may be presented in an accompanying brief, counsel for an alieil, 
whose déportation was sought under Act Oct. 16, 1918, cannot excuse his 
failure to request cross-examination of a witness whose affidavit as to 
the alien's advocacy of unlawful destruction of property was Introduced, 
and where no request for cross-examination was niade on hearing or re- 
hearing, the hearing cannot be held unfair because the alliant was not 
produced. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

AppHcation by the United States, on relation of Sonia Diamond, next 
friend of Rocco Di Blasis, for writ of habeas corpus to be directed to 
Byron H. Uhl, Acting Commissioner of Immigration at the Port of 
New York. From an order denying the writ, relator appeals. Af- 
firmed. 

Charles Recht, of New York City CElinor Byrns and David Barr, 
both of New York City, of counsel), for appellant. 

Francis G. Cafifey, U. S. Atty., of New York City (David V. Ca- 
hill, Sp. Asst. U. S. Atty., of New York City, of counsel), for appellee. 

Before ROGERS, HOUGH, and MANTON, Circuit Judges. 

ROGERS, Circuit Judge. The petitioner applied for a writ of 
habeas corpus and alleged that he was being unlawfully detained at 
the immigration station at Ellis Island, N. Y., and was abont to be 
deported to Italy. A hearing was had before the District Court for 
the Southern District of New York, and the writ of habeas corpus 
has been dismissed, and the petitioner remanded to the custody of the 
acting commissioner of immigration at the port of New York. 

It appears that the relator is an alien, a native of Italy, born in 1876, 
and that he came to the United States in 1901, and declared his inten- 
tion to become a citizen in 1917. It also appears that he was arrested 
on July 18, 1919, under a warrant of arrest issued by the Department 
of Labor which charged "that he advocates the assassination of public 
officiais, and that he advocates the unlawful destruction of property." 
His arrest was followed by hea rings, one on July 23, 1919, and anoth- 
er on September 16, 1919, before the United States immigrant inspec- 
tor. The inspector at the close of the hearings found the foUowing 
f acts : 

"(1) That the sald Rocco Di Blasis is an alien, namely, a subject of Italy. 
(2) That he Is In the United States in violation of law In that he is an an- 
archlst, that he believes in or advocates the overthrow by force or violence, 
of the government of the United States, and that he advocates the unlawful 
destruction of property. It is recommended that the sald Rocco Di Blasis be 
deported." 

^=>For otbet caies see sama topic & KEÎY-NUMBEjR in ail Key-Nùmbered Dtgests & Indexe» 
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The report of the hearings and the findings were submitted to the 
Department of Labor. 

The relator being unable to speak and understand the English lan- 
guage satisfactorily, an interpréter in Italian was sworn, who inter- 
preted ail questions asked and answers given at the hearings. The 
relator was informed at the time that the purpose of the hearings was 
to afïord him an opportunity to show cause why he should not be 
deported to the country whence he came. He was represented 
throughout the hearings by counsel, and witnesses called by him were 
heard. 

The arrest of the relator was due to a riot in the city of Rome, N. 
Y., on July 14, 1919. In June and July there was a strike on among 
the operatives at certain mills in that city. The petitioner was a res- 
taurant keeper, and apparently not connected with any of the mills. 
He appears, however, to hâve been active in the strike, and to hâve 
taken part in an attack made on one Spargo, the président and man- 
ager of one of the mills, who was assaulted and stabbed while in his 
automobile. The resuit was that relator was placed under arrest by 
the State authorities, charged with two offenses, and was released on 
bail ; $3,000 on one charge and $5,000 on the other charge. An affida- 
vit made by Spargo is in the record, which is as follows: 

"James A. Spargo, heing duly sworn, says that he is président of the Spargo 
Wire Company, of Rome, N. T. ; that on July 14, 1919, as he was going 
down East Dominiclc street, In the city of Rome, N. Y., in his automobile 
about 8 o'clock in the morning, a large crowd of people led by Rocco Dl 
Blasis attaeked déponent, stopplng his automobile and breaklng same ; that 
the said Rocco Di Blasis jumped on the running board of sald car and 
stabbed déponent on the arm ; that after déponent was stabbed he grabbed his 
gun, but déponent was overpowered, stabbed, bruised, clubbed, and beaten 
about the head and body and by the crowd led by Di Blasis ; that déponent 
had been told that he was a marked man and would be killed ; that déponent 
has been told that his house would be blown up, and that the houses and 
plants of the varions manufacturera of the city of Rome would be destroyed, 
and that the manufacturers themselves would be gotten." 

This affidavit was read to relator, and he was asked whether it was 
true. He denied that it was, and denied that he was leading the crowd, 
but admitted that he was présent. The following is an excerpt from 
the record: 

"Q. Were you présent? A. I was. 

"Q. Tell me what happened. A. I was présent and saw Mr. Spargo with a 
revolver in his hand, and he shot three tlmes ; then for don't let somebody 
killed I jumped upon his automobile ; in meantime he started to shoot me ; 
I glve him a punch on the arm and let the revolver knock down. I took the 
revolver in my hands and I give it away to first man, then I come out of 
automobile. Mr. Spargo clalms I had a knife in my hand, but I did not bave 
anything. If I wanted to hurt Mr. Spargo, I could use his gun on him. I 
think I save his llfe." 

There is in the record an affidavit from a policeman which is as 
follows: 

"Joseph M. Nero, being duly sworn, says that he was on duty as patrolman 
on Bast Dominick street, in the city of Rome, N. Y., on the morning of July 
14, 1919, at the time of the riot when Spargo was stabbed; that Di Blasis 
was the leader of the mob, and opened the door of Spargo's automobile, and 
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jumped in on Spargo ; that déponent saw Di Blasis in the car and puUed hira 
ont ; that the same morning, previous to the Spargo incident, déponent saw 
Di Blasis in a trolley car putting people ofC and insisting that no one could 
ride on the trolley ; that déponent argued with Di Blasis that lie had no 
right to put people off the car, but Di Blasis insisted no one should ride ; that 
déponent arrested Di Blasis, and in searchlng his résidence found I. W. W. 
literature, consisting of paper, 'Il Nuovo Proletarlo,' pictures of Rosa Luxem- 
burg and Liebknecht, the speech of Debs at Atlanta prison gâtes, 'La Hussia 
Socialists,' preamble and constitution and due books of the I. W. W., applica- 
tion blanks for membership, etc. ; that déponent bas been informed and be- 
lieves that said Di Blasis bas been advocating violence during the strike in 
the city of Rome during the last two months, and advocating destruction of 
pprsons and property, and bas been the leader of agitation, and has known 
of said Di Blasis addressing crowds; that déponent found revolver in tne 
kitchen of Di Blasis résidence ; that Offleer TJbl savp Di Blasis at 3 o'clock one 
niorning during tlie strike with a baseball bat walking the strcet ; that June 
3()th, during a riot in ihe city, Di Blasis was urging and inciting the crowd. 
by hoUering, 'Get um !' 'Get um !' A large quantity of literature was found." 

The relator's attention was called to this affidavit and he was asked : 

"Q. Is any or ail of that true? A. Some is ail right. I went up to the 
Street car, I was last ouo to go in and last one to go out ; Nero told mr J 
liad no right to ask people if thoy had a book of the Union. I did not force 
them ; I merely asked for thelr union card." 

"Q. Did you lead that crowa.' A. No; I was with the people, but I was noi 
leading them. 

"Q. Are you a member of the I. W. W.? A. I was a membcr, but not now. 
Now I am a member of the A. F. of L." 

The following affidavit was also read to the relator, and he was ask- 
ed whether the statements it contained were true, and he admitted 
that Ihey were : 

"Joseph Rizzuto, being duly sworn, déposes and says : I am a citizen ot 
the United States, over 21 years of âge, residing at 219 East Domiiîick street, 
Rome, N. Y., and a merchant at the sauie address. T know Rocco Di Blasis, 
and about threo days bc-foro he was arrested, I called DI Blasis to my place 
and talked to him. I asked bim why he got out carly in the morning and 
went with the crowds ; that I had heard that he was caiising lots of trouble, 
talking to thèse people, getting them excitcd. I told bim he had a wife and 
children and should not do that, that he should attend to his own business, and 
that if he did not stop, he would be getting into trouble himself. I gave him 
advice, and told him not to go out, but to stay at home, and take care of his 
own business, and stop his noise. I told others the same." 

An affidavit was presented at the hearing, made by one Capozzoli, 
which in part is as follows: 

" * * • Di Blasis claims to be a member of the I. W. W. and the chief 
leader of the organization in the city of Rome. Di Blasis has shown dé- 
ponent a certificate issuod to him in 1017. showing him to be a duly credited 
représentative of the I. W. W. organization, and he is the collector of the 
dues for said organization in the city of Rome. Di Blasis claims that there 
are 40 or 50 members of his organization in tbis city, and that, if this strike 
situation does not break right in the very near future, it may be necessary for 
him to take control of the situation with the members of his organization. 
He is the distributpr of a semiweekly publication of the I. W. W. organization, 
and has also distributed iiamphlets containing a speech of Debs made at the 
thrcshold of Atlanta prison, a copy of which he gave to déponent. Di Blasis 
claims that he ptoicured an I. W. W. organlzér bythe name of Valentlne or 
Valenda to speak in Rome on June 20, 1019, for which ixet paid $26 out of his 
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6Wîi pocket, and whlch amouut he expects to coUect frôm other members of 
Ij^ organlzation. 

■'''T)I Blasis further stated to déponent that he Is not a reforma tory Social- 
iét, but he Is a revolutionary Soclallst, and that he cannot become a citizen of 
thë United States, because of the fact that he is a revolutionary Socialist, and 
nbt a reformatory Socialist. Di Blasis further stated that he is a Bolsheviki, 
alla that In the event that the strike is not settled that he shall call for aîd 
on fiis associâtes and blow up the shops of the manufacturers ; that if tlie 
nianufacturers don't make some concessions, they had better look out, for 
their lives will be worth nothing. 

"Dï Blasis further told déponent that Mr. Debs, who Is now held in prison 
ât Atlanta, wlU become Président of the United States at the next élection, 
aild that it is a great pity that Ettor is coniined at the présent time, so that 
h^ is unable to corne hère and take care of the situation, and that he (Di 
BlWsis) Is a follower and great believer in Ettor." 

"The relator was asked as to the above affidavit, and answered as fol- 
lows: 

"Q. Is that ail true? A. Nothing true. 

"Q. Did you and a friend of yours go to Utica to a meeting, and ask tlie 
;^péaker, one Valenti, to corne to speak in Rome? A. Yes, sir; but Valeuti 
is a reformatory Socialist, and not a revolutionist. 

"Q. Did yoti coUect money from the other members of the I. W. W. to pay 
the expenses of his comingV A. Not from the I. W. W., for they were not in 
existence at that time; I coUect from ail the people. 

'\!. As to your stating to Capozzoli, if the strike is not settled you would 
cal! your associâtes and blow up the shops, did you make that statement? A. 
No ; maybe I say to somebody, 'If they don't get eight hours and better pay, 
the people gone away from Rome, and Rome will be without labor.' 

"Ki. Have you ever advoeated the destruction of property or lives? A. 
No, sir ; I never did. I don't believe in that. 

"Q. Do you own property? A. No; I own the furnishings in my pool room 
and restaurant and my household effects. 

"Q. Have you any money? A. No money In bank. 

■y. Auywhere else? A. No; not a cent. 

"Q. Do you own any Liberty Bonds ? A. No ; I only had $4 paid on the 
Third Liberty Bond. 

-Q. Do you own any W. S. S.? A. No; I sell about $6,000 worth of W. S. 
S." 

The relator's counsel asked him whether he believed in and sup- 
ported the government of the United States. He replied in the af- 
firmative. He was asked whether he desired to become a citizen of the 
United States, and answered that he did. He stated that he could read 
and Write in Italian and in EngUsh. 

At the conclusion of the first hearing relator was remanded to the 
custody of the sherifï of Oneida county, Rome, N. Y. The évidence 
taken having been submitted to the Department of Labor, the Acting 
Secretary of Labor issued his warrant directing that the relator be 
taken into custody and granted a hearing, to enable him to show cause 
why he should not be deported. 

At the second hearing there was considérable testimony as to the 
radical class literature found in the relator's possession and admitted- 
ly distributed by him. The I. W. W. newspaper, Il Nuovo Proletario, 
was regularly received by him and distributed. The inspecter of im- 
migration, in submitting to the department the record of the supple- 
mental hearing, said: 
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"A study of 'Socialistic Ru«sia' aud o£ the various articles felatlng to Rirs- 
siaii Bo.'shevism found in the columns of tlie New Prolétariat leaves no doiibt 
that tlie American I. W. W. approves of the entire program of the llussian 
radicals ; no doubt that it seeks to spread their doctrine and methods through- 
out this country and thus to acconiplish the overthrow of this governmeut. 
In fact, we are led to believe that the only différence between the American I. 
W. W. and Itussian Bol.shevism is geographical. 

"Kussian Bolshevism and the American I. W. W. alike disbelieve in gov- 
ornment as now organized, and seek to overthrow the same by violence "to 
person and property alike. They are anarchy on an enlarged scale. I iNo 
man can be a good Bolshovist, or a good I. W. W., without being an anarctli^t, 
whether he acknowledges it or not. ij 

"In addition to this gênerai approval of Russian anarchy, we flnd in tte 
New Prolétariat of Decémber 7, 1018, page one, thlrd column, next to the lïist 
paragraph, spécifie sanction of a definite manifestation of domestlc anarchy 
of the deadliest kind — ihe assassiuation of seven police officers and the 
wounding of many others at Haymarket Square In Chicago on May 5, 1887, 
the perpetrators of which are bore affectionately referred to as 'our mar- 
tyrs,' because some of them were convicted and hanged by due process of 
law. 

"The possession and distribution of this anarchistic literature, membershlp 
in the I. W. W., which is hand and glove, if not identical, with Russian an- 
archy, to say nothing of his acts and words, seem to us to justlfy the flndiiig 
that Di Blasis is an anarchist." 

[1] The testimony in the record certainly does not disclose that 
the relator is a désirable personage to hâve within the Hmits of the 
United States. But the government has not given authority to the 
Department of L,abor to cause to be deported aliens who may be re- 
garded as undesirable. The act of Congress under which this dépor- 
tation proceeding is instituted is the Act of October 16, 1918, 40 Stat. 
part 1, p. 1012 (Comp. St. Ann. Supp. 1919, §§ 4289i4b[l]- 
4289i4b[3]). Under that act aliens may be taken into custody and 
deported who advocate or teach the unlawful destruction of property, 
as may those who advocate or teach the assassiuation of public offi- 
ciais. Other classes of aliens may also be deported, but with them we 
are not concerned at this time. The relator is charged in the Avar- 
rant for his arrest with being unlawf ully in the United States, be- 
cause he advocated the assassination of public officiais and the unlaw- 
ful destruction of property; and the warrant of déportation simply 
directs the relator's déportation upon the ground that he advocated the 
unlawful destruction of property. We are therefore alone concernied 
with the question whether there is évidence in the record from Which 
the Acting Secretary of Labor could find that the relator did advocate 
the unlawful destruction of property. In his affidavit Capozzoli swears 
that the relator told him that he and his associâtes would blow ùp 
the shops of the manufacturers if the strike was not settled. TKat 
statément is sufficient évidence to sustain the finding. We hâve noth- 
ing to do with its weight. 

[2] It is, however, assigned for error: 

"That the court erred in holfling that the relator was not given a fair 
hearing because of the admission of certain hearsay afBdavits by one Caiioz- 
zoll without permitting relator to cross-examine aflSant." 

The ordinary rules of évidence do not apply to such proceedings as 
those now under considération. Sibray v. United States, 227 Fed. 1, 
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7, 141 C. C. A. SS5. The hearsay affidavit of Capozzoli was admissible 
in the proceedings. Choy Gum v. Backus, 223 Fed. 487, 493, 139 
C. C. A. 35 ; Healy v. Backus, 221 Fed. 358, 364, 137 C. C. A. 166. 
[3] It is true that there was no cross-examination of Capozzoli 
and that he was not produced at the hearing. The défendant, how- 
ever, did not ask to hâve him produced, and made no demand for his 
cross-examination, ahhough represented at the hearing by counsel; 
and no request was made for any extension of time in which to pro- 
duce testimony in réfutation of the statements in Capozzoh's affidavit. 
The affidavit was, however, presented at the hearing on July 23, 1919. 
There was a subséquent hearing, as already stated, on September 16, 
1919, when witnesses were called on behalf of the relator; but no at- 
tempt was made to discrédit the statement quoted from the CapozzoU 
affidavit, beyond the relator's déniai of its truth. The affidavit of the 
immigrant inspecter submitted to the department as respects the sec- 
ond hearing on September 16th was in part as follows : 

"Pursuant to your instructions of September 13th, and referring to the 
atwve-mentioned files I respectfuUy report that I gave said Rocco Di Blasis a 
further hearing on September 16tli. I allowed him to obtain witnes.ses, and 
I aiso gave the attornoy for said alien the privilège of cross-examination of 
tvifO of the afîiants, Mr. Spargo and Mr. Nero. Mr. Capozzoli, who was a 
private détective hired l)y the city of Rome, was not in the city, and I was 
unable tp learn vi'here lie was at présent. Mr. Searle, the allen's attorney, 
however, made uo request to examine him." 

We think that, if possible, CapozzoH should hâve been présent for 
cross-examination, and his absence is certainly regrettable. But we do 
not believe that the failure to bave him présent is sufficient ground 
for setting thèse proceedings aside, especially in view of tbe fact 
that no demand for his présence and cross-examination was made. 
The relator knew the contents of the affidavit, and was fully apprised 
of the évidence against him, and was given an opportunity to call 
witnesses in his défense, and to ofïer évidence in explanation or re- 
buttal. If Capozzoli could not be produced on the day set for the 
hearing, and relator deemed it important to cross-examine him, he 
should bave made his désire known, and requested that he be produced 
on some subséquent day. The failure to make the request may, we 
think, be regarded as a waiver of the right. The fact that the rules 
of the Bureau of Immigration provide in respect to such hearings that 
"objections and exceptions of counsel shall not be entered on the 
record, but may be presented by him in accompanying brlef,"'- does 
not excuse the failure of counsel to insist that a witness whose affida- 
vit is presented shall himself be produced with a view to his cross- 
examination. We do not agrée with counsel that, because of the rule 
above referred to, the situation as respects the cross-examination "is 
exactly the same as if the request had been made and denied" ; and we 
do not agrée that the court below should bave found that the hearing 
vvHS unfair, 

The order is affirmed. 

1 Rule 22, subd. 5b, Immigration Law 1017. 
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AMERICAN STEEL CO. v. IRVING NAT. BANK. 

(Circuit Court of Appeals, Second Circuit. April 6, 1920.) 

No. 148. 

1. Banks and banking ©=191 — Bank liable for refusai to honor letter «f 

crédit. 

AVhere défendant bank issued a letter of crédit to plaintifï covering the 
priée of mercliandise to be sliîpped by plaintiff to a third party, it is no 
défense to an action for refusai to lionor a dmft made by plaintiff pur- 
suant to the letter of crédit, attached to the bills of lading, that owing to a 
récent government régulation the purehaser eould not export the merchan- 
dise as intended. 

2. BaJiI(s and banking <S='191 — Cannot revoke letter of crédit acted «pon. 

A bank is.suing a letter of crédit on behalf of a depositor to a third 
person, who acts on it, «ïnnot justify its refusai to honor its obligation 
because of contxact relations between it and the depositor. 

3. Banks and banking '©=']91 — "Letter of crédit"; "gênerai letter of crédit"; 

"spécial letter of crédit"; définition of ternis. 

A letter requesting one per.son to niake advances to a tbird person on 
the crédit of the writer Is a "letter of crédit"; it Is gênerai, if directed 
to the writer's correspon dents generally, and spécial, if addressed to 
some parti cular per.son. 

[Ed. Note. — For other définitions, see Words and Phra.ses, General Let- 
ter of Crédit; First and Second Séries, Letters of Crédit; First Séries, 
Spécial Letter of Crédit]. 

In Error to the District Court of the United States for the South- 
ern District of New York. 

Action by the American Steel Company against the Irving National 
Bank. Judgment for défendant, and plaintiff brings error. Reversed. 

The plaintiff is a corporation organized under the laws of the state 
of Pennsylvania. The défendant is a banking corporation organized 
under the laws of the United States, and is a citizen of the state of 
New York, residing in the Southern district thereof. 

L,arkin & Perry, of New York City (Albert Stickney and James L. 
Banks, Jr., both of New York City, of counsel), for plaintiff in error. 
Charles Oakes, of New York City, for défendant in error. 

Before ROGERS, HOUGH, and MANTON, Circuit Judges. 

ROGERS, Circuit Judge. [1] This is an action to recover the sum 
of $42,336 and interest upon a draft drawn by the plaintiff upon the 
défendant, and presented to the latter for payment on April 24, 1918. 
Payment was refused for a reason presently to be stated. The draft 
was drawn pursuant to a letter of irrévocable export crédit issued by 
défendant and which was in the f ollowing form : 

"American Steel Company, Park Building, Pittsburgh, Pa. — Gentlemen: 
You are hereby authorized to draw upon us for account of MacDonnell Cliow 
Corporation at sight to the extent of forty-three thousacd two hundred fifty 
(Ç43,250.00) covering shipment of tin plates. 

^;;^For otber cases se« same topic 6 KEY-NUMBEIR in al) Key-Numbered Digeste & Indexe* 
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"Documents (complète sets unless otlierwise stated) comprising bills of 
lading issued to order, indorsed in blank. 
"Invoices. 

"Insurance pollcles eovering marine and war risk to be delivered to us 
against payment. 
"Insurance as above. 

"Bills of lading issued by forvvarding agents will not be accepted, unless 
speclfieaUy authorized herein, and any modifications of the terms of the 
crédit must be in writing, over authorized signatures of this bank. 
VDrawings must clearly specify the number of this crédit. 

"Yours very truly, Irving National Bank of New York, 

, , , "Penny, Vice Président. 

"W. N. Estrom, Manager Foreîgn Department. 
.."EJntered B. A. R." 

The above letter of crédit was afterwards amended by a letter, dated 
July 11, 1917, in which the défendant wrote: 

. '.'Please note that we hâve been informed by the MacDonnell Ohow Corpora- 
tion of this city that the Insurance certifleates eovering marine and war risk 
will not be rêquired under the above crédit. 
"Au other conditions remain as before." 

, T^e complaint allèges that the letter of crédit was issued by de- 
fendant to plaintifï for a valuable considération received by défend- 
ant, as an inducement to plaintiff to enter into and perform a contract 
fôrithe sale of tin plate made between plaintiff and the MacDonnell 
ChOw Corporation. The latter is a New York corporation, and the 
contract between plaintiff and it provided for the sale to it of 3,000 
bftse boxes of sheet tin, 14x20, 224 sheets in a box, of a base weight 
of 85, and of a weight per box of 170 pounds, at a price per box oî 
$2^-30 f . o. b. Pittsburgh district. It also allèges that plaintiff duly 
soid and shipped to the said MacDonnell Chow Corporation, f. o. b. 
Pittsburgh district, the merchandise above referred to, and the plain- 
tiff duly presented its draft to the défendant at its New York office 
in, the amount of $42,336, accompanied by bills of lading eovering 
said shipment, issued to order, indorsed in blank, and invoices, ail as 
rêquired by the irrévocable letter of crédit. It also allèges that plain- 
tiff has duly performed ail the requirements and stipulations of the ir- 
révocable export 'crédit issued by défendant and modified in the form 
pointed out above. 

The défendant in its answer, in addition to a gênerai déniai, set 
up three affirmative défenses. The first défense set forth the terms of 
tiîe contract between plaintiff and the MacDonnell Chow Corporation, 
andalleged that the plaintiff failéd to make shipment of the merchan- 
dise 'within the time limited by that contract. The second défense al- 
leged that, by reason of fédéral prohibition of exports from the United 
States oî tiii plates, the performance of the contract between the 
plaintiff and the MacDonnell Chow Corporation became impossible of 
exécution, inasmuch as the MacDonnell Chow Corporation was un- 
able. to ohtaiti a license perraitting the export of the merchandise with- 
in -the time rêquired by the contract. The third défense alleged a re- 
sàlfe by the plaintiff of tin plates which were the subject of the con- 
tract with the MacDonnell Chow Corporation, and claimed an offset 
by the amount-alleged to hâve been realized on the resale. 
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[3] Letters of crédit hâve long been known to the commercial law, 
and the principles which govern them are well established. A lettçr 
requesting one person to make advances to a third person on the cred; 
it of the writer is a letter of crédit. Thèse letters are gênerai or 
spécial. They are gênerai, if directed to the writer's correspondents 
generally. They are spécial, if, as in the case at bar, they are ad-- 
dressed to some particular person. If the letter is addressed toâ 
particular person, who advances goods or money on it in accordaiide 
with its ténor, the letter becomes an available promise in favor of the 
person making the advance. When acted on, and the advances made in 
accordance with its terms, a contract is created between the writer 
of the letter and the party who has acted upon it, upon which an ac- 
tion can he maintained. 

The évidence shows that plaintiiï delivered the tin plate contractéd 
for to the Waynesburgh & Washington Railroad Company, and that 
this was within the Pittsburgh district, as the contract required. It 
also appears that the bills of lading were issued on April 23, 1918. 
The bills of lading, the invoices, the letter of crédit, and the draft 
were presented to the défendant on the next day, and payment was 
refused, although the letter of crédit, as appears on its face, did not 
expire until June 13, 1918. The first défense that plaintiiï failed to 
make shipment within the time limited by the contract is without any 
basis of fact. 

[2] The second défense, that the contract became impossible of ex- 
écution, inasmuch as the MacDonnell Corporation ^yas unable to obtain 
a license from the United States government permitting the export of 
the tin plate, is wholly inconsequential. The liability of the bank on 
the letter of crédit as agreed upon between plaintiff and défendant 
was absolute from the time it was issued, and it was quite immaterial 
whether the défendant could export the tin or not. The law is that 
a bank issuing a letter of crédit like the one hère involved cannot j^iis- 
tify its refusai to honor its obligations by reason of the contract rcr 
lations existing between the bank and its depositor. ■■■■■■■ 

In Gelpcke v. Quentell, 74 N. Y. 599, the plaintififs were bankers 
in the city of New York, and défendant was a banker at Bremen. The 
défendant, in December, 1859, opened a crédit with the plaintiff 'ih 
favor of Henry Rodewald & Co. in New Orléans to the amount Ôf 
$50,000. The plaintififs on January 17, 1860, wrote Henry Rodewald 
& Co. that Quentell had opened a crédit with them in Rodewald & 
Co.'s favor "to bé used by your drafts sixty days' sight against ship'- 
ments of consignment to the address" of Quentell, and "that ybtir 
drafts will meet with prompt protection." On January 18, 1860, Quèfl- 
tell wrote to the plaintiffs, stating that he was obliged to recall the créd- 
it extended to Rodewald & Co., but that if, up to the arrivai oî. the 
letter, acceptances had already been made against the crédit, the pl.airi- 
tifïs' drafts for reimbursement would be promptly honored, and askçd 
the plaintifif to communicate to Rodewald & Co. the revocation oî the 
crédit. The plaintififs received the letter of revocation on Febrtjàry 
6, 1860, and on the same day wrote Rodewald & Co., riotifying 'them 
of the revocation. On February 1, 4, and 7 Rodewald & Co. drew 
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bills upon plaintiffs, who acceptée! the sanie on February S, 10, and 13, 
and paid them at maturity, notifying défendant. He refused to re- 
imburse plaintiffs. The court held: 

"That défendant could not, by his revocation of the crédit, e.scape liatiility 
to indemnify plaintiffs agalnst responslbilities whicli they liad incm-red, or 
require tliem to vlolate contracta wliicli tliey liad made, in pursuance of the 
letcer of crédit before notice of the revocation ; that as, in pursuance of defend- 
ant's instructions, plaintiffs had given crédit to Rodewald & Co., and prom- 
ised to accept their drafts, whicli crédit was outstandlns at the time (hey 
received the revocation, it was binding upon them, and they were bound to 
accept the drafts drawn by Rodewald & Co. before they were uotitied of the 
withdrawal of the crédit thus given theiff. * * • " 

In Sovereign Bank of Canada v. Bellhouse, Dillon & Co., Ltd., 23 
Québec Officiai Law Reports (King's Bench) 413, it appears that one 
Richardson had contracted to buy 36,000 barrels of cernent from Bell- 
house, Dillon & Co., of London. The latter had contracted to buy the 
same quantity of the cernent from Thomas Bell, Sons & Co., of Ant- 
werp. Richardson induced the Sovereign Bank of Canada to issue a 
letter o£ crédit in favor of Bellhouse, Dillon & Co. The letter of créd- 
it was addressed to the Anglo-Austrian Bank, London, E. C. When 
Bellhouse, Dillon & Co. hegan drawing under the letter of crédit, the 
Anglo-Austrian Bank informed them that it had been canceled by Rich- 
ardson. Thomas Bell, Sons & Co. thereupon canceled their contract 
with Bellhouse, Dillon & Co., and the latter brought suit against the 
Sovereign Bank for damages. In the course of the opinion of the 
court Mr. Justice Carroll said: 

"Could this contract be annulled at the demand of Richardson, supposing 
there is an absolute promise on the part of the bank? We must answer in 
th? négative. Undouhtedly a person who eau induce a bank to give him a 
letter of crédit may by his subséquent line of conduct justify the bank in 
canceling it ; but it is not the same when a customer induces a bank to give 
a letter of crédit to a third party. In that case, the customer cannot, hy his 
own will, compel the bank to cancel the letter, because there is no contract 
between the customer and the bank, but only between the bank and the third 
party. * * *" 

There is but one vital question involved in this case. It is whether 
the letter of crédit already set forth herein is a complète and inde- 
pendent contract between the plaintiff and the défendant. This court 
is satisfied that it is, and that by it the défendant gave authority to 
the plaintiff to draw upon it up to the sum of $43,250, and impliedly 
promised to pay drafts so drawn, when accompanied by certain spé- 
cifie documents, to wit, the invoices and bills of lading, provided the 
drafts were drawn and presented prior to the expiration of the crédit 
on June 13, 1918. 

The défendant in effect seeks to read into the contract a provision 
that the plaintiff 's rights under the letter of crédit should be subject 
to the superior right of the MacDonnell Chow Corporation to modify 
the contract which the bank had made with the plaintiff. We do not 
so understand the law, 

Judgment reversed. 
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SWINEHART TIRE & RUBBER CO. v. WILLIAM WHITMAN CO. 

(Circuit Court of Appcals, Sixth Circuit. June 8, 192a) 
No. 3373. 

1. Sales <^=99, 174 — ^VVhere a buyer defaulted, seller may cancel contract and 

refuse further deliveries. 

Where the buyer failed to make payments when due under contract for 
sale, deliveries to extend over a considérable time, and the defaults were 
substantial, the seller may, there being no modification or agreement for 
delay in delivery, cancel the contract and refuse further deliveries. 

2. Sales "S^^SO — Buyer asserting modification lias burden of proof. 

In an action by a seller for amounts claimed due under contract, where 
the buyer filed a cross-petition asserting damages for nondelivery, the 
buyer has the burden of proving an alleged modification of contract as 
to terms of payment and delivery. 

3. Sales <S=>89 — Fin<Eng of no modification held supported by évidence. 

In an action for amounts due under contract of sale, where the buyer 
set up the seller's alleged breach in refusing to make further deliveries, 
verdict for the seller, flnding that there vras no modification of the terms 
of the contract as to payment or delivery, held warranted. 

4. Evidence «S^^îl — Statement received in due course of mail presumed in re- 

cipient's possession. 

In an action for sums due under contract of sale, it is presumed that a 
statement as to the application of payments made by the défendant buyer, 
received by défendant in due course of mail, was in its irossesslon. 

5. Evidence "©=75 — Failure to produce statement warrants inference that it 

was of such character as contended by plaintîff. 

AVhere plalntiff, the seller, mailed défendant a statement as to the 
application of a payment, the jury is warranted in inferring, as défend- 
ant, which presumptively had possession of the statement, failed to pro- 
duce it, that the statement showed application according to plalntiff's 
contention ; no direction having been given. 

6. Pleading ©='127(2) — Admissions in answer as to indebtedness construed. 

In action on separate contracts of sale, defendant's admission as to 
the value of the goods furnished and the amount of interest alleged in 
the pétition was an admission of indebtedness on the varions items em- 
braced in the pétition, though défendant asserted a payment should hâve 
been applied to particular items, for, if so applied, no Interest would be 
due. 

7. Sales <S=>359(3) — Evidence insufficient to show payment. 

In view of the admission in its pleading, and the faet that there was 
no direction as to application of a payment which, défendant asserted, 
should hâve been applied to particular contracts, and it appearing there 
was no objection to the application made, which plaintlfC contended was 
communicated to défendant, a flnding the amounts claimed were due 
held warranted. 

In Error to the District Court of the United States for the Eastem 
Division of the Northern District of Ohio; D. C. Westenhaver, Judge. 

Action by the William Whitman Company against the Swinehart 
Tire & Rubber Company, which filed a cross-petition. Judgment for 
plaintiflf, and défendant brings error. Afïîrmed. 

Frank H. Pelton, Treadway & Marlatt, and Frank H. Pelton, ail of 
Cleveland, Ohio, for plaintiiï in error. 

^=9For other cas«s see aame topie & KBY-NUMBBR In ail Key-Numbered Digeste & Indexes 
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E. A. Foote, of Cleveland, Ohio (Cook, McGowan, Foote, Bushnell 
& Lamb, of Cleveland, Ohio, on the brief), for défendant in error. 

BeforeKNAPPEN, DENISON, and DONAHUE, Circuit Judges. 

DONAHUE, Circuit Judge. In December, 1916, and at other 
dates prior to July 1, 1917, the William Whitman Company entered 
into six separate contracts with the Swinehart Tire & Rubber Com- 
pany, by the terras of which contracts it agreed to furnish to the 
Swinehart Company, in monthly installments, certain quantities and 
kinds of cotton fabrics to be used in the manufacture of automobile 
tires. Thèse contracts were substantially identical in terms, except as 
to the date, the kind and quantities of fabric to be furnished, and the 
price to be paid therefor. It was specifically provided that payment 
should be made on the lOth of each month for ail deliveries made in 
the preceding month. 

In pursuance of thèse contracts the William Whitman Company did, 
upoh the order of the Swinehart Tire & Rubber Company, ship from 
time to time a. portion of the fabrics covered by each of thèse contracts. 
The Swinehart Tire & Rubber Company made some payments upon 
account, but in October, 1917, it was indebted to the William Whitman 
Company for goods furnished under thèse several contracts in the 
sum of $40,350.64, ail of which was past due. No other goods were 
delivered by the William Whitman Company under thèse contracts, 
and no request for such delivery was made by the Swinehart Tire & 
Rubber Company until April 20, 1918. 

On November 16, 1917, the Swinehart Company paid upon account 
the sum of $15,000, and on April 20, 1918, it made a further payment 
of $10,000, and on that date .requested the delivery of 10,000 pounds of 
"combed peeler fabric." The William Whitman Company refused to 
fill this order or to make any other or further shipments on any of the 
six contracts. No further payments being made, the William Whitman 
Company brought action to recover the balance due it for deliveries 
made under thèse contracts. ■ 

The pétition contains six separate causes of action. Each cause of 
action asks judgment for the unpaid balance of the contract price of 
goods furriisHed by it under one of the six separate contracts, with 
interest thereon from the date the same became due and payable. 

To this pétition the défendant, the Swinehart Tire & Rubber Com- 
pany, filed its answer and cross-petition. The cross-petition contains 
six separate cross-causes of action for damages for bfeach of contracts 
by the William Whitman Company in faihng, neglecting, and refus- 
ing to furnish to it the amount of fabric covered by each and ail of 
thèse contracts. It is also averred in each of thèse several cross- 
causes of action that: 

"On October 31, 1917, It was mutually agreed by and between the plaintiff 
and the défendant that the terms of delivery under said contract should De 
«xtended to sueh- tia)e as the défendant should be aWe ,to reduce its Indebt- 
é'dness to plaintiff and should notify the plaintiff that it was ready to pay for 
same on delivery thereof. Défendant did reduce its indebtedness to plaintiff 
and on April 20, 1918, requested plaintiff to ship under said contract." 
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The défendant also averred that it had paid in full for ail goods 
specified in plaintiflf's first and third causes of action. 

The plaintiff, in its answer to this cross-petition, admitted that it had 
refused to deliver to the défendant, under either of the contracts set 
forth in the several cross-causes of action of the cross-petition, any 
goods in excess of the quantities as alleged in the pétition and f urther 
answering averred that: 

"It did not make any further deliveries under any of sald contracts be- 
cause of the breach ot each of said contracts by défendant through its fail- 
ure, though often requested so to do, to pay according to the ternis of said 
contracts for the goods theretofore delivered thereunder, as in the pétition al- 
leged." 

The plaintifif also denied that it had made any agreement with the 
défendant extending the terms of the delivery of goods under any of 
said contracts, and denied each and every other allégation in the 
several causes of action in the cross-petition contained. 

The jury found on the issue joined on the pétition for the plaintifif 
in the amount claimed therein, and on the issue joined on the cross- 
petition of the défendant the jury found for the plaintiff and judgment 
was entered accordingly. It is claimed on the part of the plaintiff in 
error that this judgment is not sustained by any évidence and that 
it is contrary to law. 

[ 1 ] It is admitted by the défendant that it f ailed to pay on the lOth 
of each month for the goods furnished it by the plaintiff in the preced- 
ing month as required by the terms of each of thèse contracts, and that 
in October, 1917, it was then indebted to plaintifï in the sum of $40,- 
350.64, ail of which was past due. In view of this substantial default 
in payment, and in the absence of any modification of the original 
contract or any supplemental agreement betvveen the parties for delay 
in deliveries and payment, the plaintifï would hâve the right to cancel 
and annul thèse contracts and refuse to make further deliveries there- 
under. 

[2, 3] The burden was upon the défendant to establish by a pré- 
pondérance of the évidence that there was such an agreement modify- 
ing the terms of the written contract as to delivery and payment, as 
averred in its cross-petition. The président, secretary, and cashier 
of the défendant company testified that such an agreement was made 
on the 31st day of October, 1917, at the factory of the défendant, be- 
tween Mr. Walsh, representing the défendant, and Mr. Frank Ç. 
Chamberlain, representing the plaintiff. Mr. Chamberlain denied that 
he made any such arrangement or agreement, but, on the contrary, 
testified that at the time and place named the défendant then agreed 
with him to pay one-half of the overdue account, at that time amount- 
ing to $40,350.64, on or before November 15, 1917, and the balance on 
or before December 15, 1917. 

The plaintiff also introduced in évidence its letter, dated November 
16, 1917, directed to Mr. Walsh, président of the défendant company 
(Plaintiff's Exhibit No. 28), whiçh reads in part as follows: 

"Permit us to call your attention to overdue account of $40,350.64, as per 
Btatement herewith, and to remind you of your promise to thé writer, when he 
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called at your plant on October 31st, that one-hal£ of the account would be 
paid by November 15th and the balance by December 15th. We bave not 
received the flrst payraent." 

Also a letter, dated November 20, 1917, from the plaintiff to the 
défendant, acknowledging the receipt of defendant's check for $15,000 
(Plaintiff's Exhibit No. 29), of which letter the following paragraph 
is a part: 

"Your remittance of $15,000 did not cover one-half of the overdue account 
which you agreed to pay by November 15th, and vve would theretore request 
an additional remittance at this time to complète the agreed payment." 

It does not appear from the record that défendant replied to either 
of thèse letters, or in any way questioned the correctness of the state- 
ment therein made. On the contrary, it wrote a letter to the plain- 
tiff, under date of November 16, 1917 (Defendant's Exhibit No. 12), 
v^hich reads in part as follows: 

"We inclose herewlth our check on Cleveland, which you can use at par, 
for flfteen thousand dollars ($15,000). This is substantially the amount we 
agreed to send at this time, when your représentative was hère a couple of 
weeks ago." 

In view of the statements contained in thèse letters in référence to 
the agreement made between Mr. Walsh and Mr. Chamberlain at the 
defendant's factory on October 31, 1917, and the positive évidence of 
Mr. Chamberlain that no other or further agreement was made in 
référence either to delivery or to payment, this court cannot say that 
the verdict of the jury upon this issue is not sustained by any évidence, 

[4-7] It is further insisted upon the part of the plaintiff in error 
that it had paid in full the amounts claimed to be due on the first and 
third causes of action, and therefore it was not in default as to thèse 
two contracts at the time plaintiff notified it that it would refuse to 
ship any goods on any of the six contracts. This contention is based 
upon the proposition that the plaintiff did not properly apply the pay- 
ment of $15,000 made November 16, 1917, but, on the contrary, 
wrongfully and unlawfully applied this payment partly on the August 
account and partly on the September account, instead of applying it 
ail upon the August account. The défendant, when it made this re- 
mittance, did not designate how the same should be applied, but in its 
letter of November 16, 1917, in which letter the $15,000 check was in- 
closed, this paragraph appears: 

"ïo assîst us in checking out your account, we wish that you would mail 
an Itemized stateniont, showing ail open items, together with payments that 
hâve been made on account." 

Plaintiff's letter of November 20, 1917, to the défendant, ac- 
knowledging the receipt of this $15,000 check, contains the following 
paragraph : 

■"Complying with your request, we send you herewith itemized statement, 
showing ail open items, together with payments that hâve been made ou 
account." 

The plaintiff does not deny that it received this statement. On the 
contrary, Mr, Gardner, cashier of the défendant, testifies: 
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"I don't recall now if I got that stateinent back that was addressed to me 
by the Whitman Company. I think I saw this letter (dated November 20tli, 
marked Plàintifif's Exliibit 29). 1 eanuot say as to whether I turned it over to 
Mr. Walsh." 

This statement was not introduced in évidence. If it difïered in any 
respect from the statements of account contained in plaintiiï's pétition, 
it would hâve tended to prove that the appHcation of this payment of 
$15,000 to the August and September accounts was not in fact made 
by the plaintiff at the time it received the check, but af ter this dispute 
had arisen, and for the purposes of this litigation. 

On the other hand, if this statement then forwarded to the défend- 
ant corresponded with the statement in the plaintiiï's pétition, and the 
défendant acquiesced therein, it cannot now be heard to complain. It 
clearly appears from the évidence that this statement reached the de- 
fendant in due course of mail. The presumption obtains that it was 
in the possession of the défendant at the time of the trial of this 
cause. It was the duty of the défendant to introduce this statement in 
évidence, or oflfer some satisfactory reason for its failure to do so ; 
otherwise, the jury had a right to présume that it coincided exactly 
with the statements of accounts in the plaintiiï's pétition. The charge 
of the court clearly states the law applicable to this issue. The uncon- 
tradicted évidence that the plaintiff, immediately after the receipt of 
this check for $15,000, furnished to the défendant an "itemized state- 
ment showing ail open items," and the failure of the défendant to 
introduce this statement in évidence, or explain by évidence its in- 
ability to do so, fully sustains the verdict of the jury that the applica- 
tion of this payment was made by the plaintiff at the time it received 
the defendant's check. 

The plaintiff also introduced in évidence paragraph 1 of the stipula- 
tion and agreement entered into by counsel at the time of the trial 
of this cause, which paragraph reads as follows : 

"That the tire fabric, of the agreed value of $17,520, with the amoimt of 
interest as alleged in the pétition, was delivered by plaintiff to défendant, and 
not pald for by défendant." 

The pétition of plaintiff asks judgment for $1,101.70 on its fîrst 
cause of action, with interest on that amount from August 10, 1917. 
On its third cause of action it asks judgment for $198.72, with inter- 
est on that amount from August 10, 1917. 

The admission of the value of the fabric furnished by plaintiff to 
défendant, and not paid for by the défendant, "with the amount of 
interest as alleged in the pétition," necessarily admits that the défend- 
ant is indebted to plaintiff on thèse two August amounts, upon which 
it seeks in its pétition to recover interest, for if thèse two items had 
been paid, as claimed by the défendant, then, of course, no interest 
would be due thereon, but whatever interest would be due to plaintiff 
would be reckoned from a date other than as stated in the pétition. 

For the reasons stated, the judgment of the District Court is af- 
firmed. 

266 F.— 4 
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PHILADELPHIA RAPID TRANSIT CO. v. ALCORN. 

(Circuit Court of Appeals, Third Circuit. June 30, 1920.) 
No. 2544. 

1. Carriers <E=»387(5) — Carrier owes one invited to become passenger the 

diity of care for his safety. 

A carrier, who invites passengers to enter its car, owes one so invited two 
dutles : First, to cause tlie car to rèrhaln statlonary long enough for lier 
to board it in safety ; and, second, if for any reason admission Is denied, 
and the prospective passenger Is left in a place of danger, to start the 
car forward wlth référence to danger and wlth due care for safety. 

2. Carriers <&='247(3), 280(1) — One boarding ear whlch had opened its gâtes 

beeomes a passenger. 

Where the carrier stopped Its car and opened its doors, invitlng 
passengers to enter, plaintiff, who accepted the Invitation by endeâvoring 
to board the car, created the relation of passenger and carrier, and de- 
fendant owed her the duty to exercise the hlghest degree of care which 
thé law exacts of a carrier toveard its passengers, without, of course, re- 
lieving plalntifï of the duty to exercise due care for her protection. 

3. Carrière <S=>320(9) — Négligera» in starting car as to one desiring to be- 

come passenger held for jurj'. 

In an action for injuries suffered by a prospective passenger when the 
door of a street car she was attemptlng to board was closed and the car 
started, though she was standing close, évidence as to the closing of the 
door and the catching of plalntiff's person when the car was suddenly 
started held sufflclent to take to the jury the question of the carrier's 
négligence. 

In Error to the District Court of the United States for the Eastern 
District of Pennsylvania ; J. Whitaker Thompson, Judge. 

Action by Anna Alcorn against the Philadelphia Rapid Transit Com- 
pany. Judgment for plaintiff, and défendant brings error. Af- 
firmed. 

Harold B. Beitler, of Philadelphia, Pa., for plaintiff in error. 
Latimer P. Smith, of Philadelphia, Pa., for défendant in error. 

Beîore BUFFINGTON, WOOLLEY, and HAIGHT, Qrcuit 
Judges. 

WOOELEY, Circuit Judge. The plaintiff brought this action to 
recover damages for personal injuries occasioned by négligence of 
the défendant. The court refused the defendant's motion for a direct- 
ed verdict and submitted the case. The jury found for the plaintiff. 
By this writ the défendant charges error to the court in refusing its 
motion and in entering judgment on the. verdict. The questions raised 
are thèse: Do the allegata and probata agrée? What was the proxi- 
mate cause of the injury? Was the défendant négligent? Was the 
plaintiff négligent? As we regard the case the single question raised 
by this writ of error is: Whether the facts as established by the 
finding of the jury prove the cause of action declared on, and, ac- 
cordingly, sustain the verdict. 

The facts of the case as established on the plaintiff's évidence — the 
défendant having offered none — are briefly thèse: 

^ssFor other cases see same topic & KBY-NUMBER lu ail Key-Numbered Digests & Indexes 
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Anna Alcorn, an aged woman, was the last one of a number of 
persons endeavoring to board a pay-as-you-enter car of the défendant 
Street railway company. The others got aboard; but when she was 
about to step up, the motorman, without looking toward her (though 
she was in clear view), closed the doors, leaving her standing so 
close to the car that her dress touched the .steps. Without moving 
her position, she promptly raised her left arm signalling the motor- 
man through the closed glass doors her désire to enter. Immediately 
upon closing the. doors and still without looking toward her and 
without giving her time to step back, the motorman started the ca». 
The motorman's act of closing the doors, the plaintiff's act of sig 
nalling the motorman, and the motorman's last act of starting the 
car are described as instantaneous. They were, of course, not liter- 
ally so; but evidently each act foUowed the other in rapid succession. 
As the car started ahead, its body or a projecting hand rail struck 
the elbow of the plaintiff's uplifted arm, causing her to be thrown 
to the ground and to sustain the injuries of which she complained. 

From this brief statement of facts, the relation of the parties and 
their duty one to the other appear. 

[1] The défendant was a common carrier, and on stopping its 
car and opening its doors it invited the plaintifï to become its pas- 
senger. Then there devolved upon the défendant two duties : One, 
to cause the car to remain stationary long enough for her to board 
it in safety; and the other (if for any reason it denied her admis- 
sion and left her in a place of danger into which she had entered upon 
its invitation), to start the car forward with due regard to the danger 
of her position and due care for her safety. 

[2] Acceptance by the plaintifï of the defendant's invitation to 
become a passenger, as indicated by her position at the door and her 
endeavor to board the car, brought her within the protection of the 
carrier and constituted her its passenger; raising in the défendant 
that high degree of care which the law exacts of a carrier toward its 
passengers, without of course relieving her of the care which the law 
required her to exercise for her own protection. 

[3] The law being familiar and the facts established, did the plain- 
tifï show a cause of action by her pleading and sustain it by the évi- 
dence ? 

The plaintifï charged the défendant with several duties: First, to 
stop the car at a suitable place; second, to keep it stationary long 
enough for passengers to enter in safety; and, third, to use such 
care in starting the car that passengers left in close proximity shall 
not be injured. There can be no question that a carrier owes thèse 
duties to its passengers. 

For breach of thèse duties, the plaintifï averred: First, that the 
défendant did not stop its car long enough for her to enter it in safety ; 
and, second, that it did not use proper care in starting the car, in that 
it started it sudderily and prematurely, and, theref ore, negligently, so 
as to strike her while she, in the exercise of due care, was attempting 
to board it. 
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The defendant's failure to perforai its duty to hold the car long 
enough for the plaintifï to enter did not resuit in the usual case of in- 
jury to a person while boarding a car prematurely started; yet the 
avéraient of this duty and its breach hâve none the less a bearing on 
the defendant's liability for its subséquent act of suddenly starting the 
car; for the short stop and prématuré closing of the doors — a signal 
that the stop had ended — while not directly inflicting the in jury, were 
acts which indirectly contributed to it by leaving the plaintifï in a 
place of danger. Thus in putting the plaintifï in a place of danger by 
invitation to enter the car and by withdrawing the invitation before 
she could fully comply with it, there devolved upon the carrier in start- 
ing the car thereafter the duty to use care toward lier in sufïicient 
measure to protect her from the périls of the position in which first 
it had placed her and then had left her. True, folding doors of a 
modem street car are provided by carriers for the protection of pas- 
sengers, and tend greatly to prevent accidents in boarding cars. But 
the plaintifï hère was not injured while boarding the car. She was in- 
jured after she had been brought to the car on the carrier's invitation 
of open doors — a place of safety so long as the car stood still, but a 
place of danger the instant it started — and after she had been refused 
admission by the sudden and prématuré closing of the doors — an act 
which in itself may hâve involved négligence. Therefore merely to 
provide doors and to close them does not constitute the full measure 
of a carrier's duty to its passengers howsoever positioned. Whether 
the défendant carrier in this case did exercise such care toward the 
plaintifï in the position in which it had placed her and had left her, 
and whether the plaintifï properly cared for herself in the situation, 
were, it seems to us, questions of fact properly submitted to the jury 
under appropriate instructions by the trial judge. It further appears 
that the facts on which the breach of duty was predicated were suffî- 
cient to prove the négligence charged and to sustain the verdict ren- 
dered. 

The judgment below is afïîrmed. 



PITTSBUKGH COAL CO. v. BOYD. 

(Circuit Court of Appeals, Third Circuit. June 3, 1920.) 

No. 2550. 

Wharves <®=20(1) — Liability of owner for négligence in moving sunken boat 
of another. 

Wliere libelant's houseboat, moored for the winter at defendant's wliarf 
with its consent, but without payment, sank and was drifted by higli 
water to where it endangered beats of défendant, in moving it for their 
protection défendant held bound to exercise ordinary care not to injure it, 
and liable for ics loss solely through the negiigenc manner in wliicli it was 
handled and .secured afterward. 

Appeal from the District Court of the United States for the West- 
ern District of Pennsylvania ; W. H. Seward Thomson, Judge. 

^=:3For otber cases <ee eame topic & KBY-NUMBER in aU Key-Numbered DIgests & Indexe* 
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Suit in admiralty by Bert Boyd against the Pittsburgh Coal Com- 
pany. Decree for libelant, and respondent appeals. Affirmed. 

O. K. Price and Don Rose, both of Pittsburgh, Pa., for appellant. 
Lowrie C. Barton, of Pittsburgh, Pa., for appellee. 

Before BUFFINGTON, WOOLLEY, and HAIGHT, Circuit 
Judges. 

HAIGPîT, Circuit Judge. Boyd, the appellee, claiming that a house- 
boat which belonged to him had been wrecked through the négligence 
of those in charge of the steamboat Active, which was owned by the 
Pittsburgh Coal Company, the appellant, filed a libel in the court be- 
low against the steamboat to recover the damages which he thus sus- 
tained, and was awarded the decree from which this appeal is taken. 

It appears that some months prier to February, 1917, Boyd, with 
the consent of the appellant, but without any compensation to the lat- 
ter, had moored his houseboat at a wharf or landing of the appel- 
lant on the Monongahela river, at Monongahela City, Pa. In the 
latter part of February, due to some cause which the évidence does 
not disclose, but presumably through no fault attributable to the ap- 
pellant, the houseboat sank. It remained in that condition until March 
9th, when the river had risen to a flood stage, and the houseboat had 
drifted partially under or very close to one or more of the boats of 
the appellant, which were moored there. Thereupon one of appel- 
lant's superintendents, becoming apprehensive that the houseboat 
would endanger the safety of some of the appellant's fleet, ordered 
those in charge of the Active to move the houseboat. As ail of the 
latter, except the upper part of the cabin, was then submerged, a 
hole was eut in the roof of the cabin^ and a line, which was attached 
to the capstan of the steamboat and passed through a snatchblock, 
fastened to the shore abutment, was made fast to one of the roof 
timbers. The engine of the Active was then started, and the house- 
boat was pulled a short distance up the river and sidewise towards 
the shbre, where it was made fast with a line running from one of 
the roof timbers of the cabin, through the hole in the roof, to a post 
on shore, and apparently, although the évidence seems to be conflict- 
ing on this point, by a Une from one of the huUs of the boat to the 
abutment. She was left in this position, and a few days thereafter, 
as the river receded, the cabin collapsed and the boat broke up and 
became a total loss. 

Whether the appellant was a gratuitous bailee of the houseboat, and 
subject to the gênerai duties and liabilities as such, as libelant con- 
tends and as the court below held, or whether, as appellant contends, it 
owed to the libelant merely the duties which the owner of real property 
owes to a licensee, seems to us immaterial. The négligence relied upon 
is not the failure to care for the boat while she was moored at the 
landing, but in the way in which those in charge of the Active moved 
and left the houseboat, when she was in a sunken condition and be- 
coming a menace to the safety of appellant's fleet. We hâve no doubt 
that appellant was entirely justified in moving the houseboat, and in 
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adopting for that purpose such means as were reasonably necessary- 
Eut we are also entirely satisfied that, under gênerai principles, when 
the appellant's employés undertook to move it, they were required to 
use reasonable and due care to avoid, so far as was possible, any un- 
necessary injury to the houseboat, and that a failure to exercise that 
degree of care would visit upon the appellant liabîlity for any dam- 
ages which the houseboat might sustain as a resuit of such failure. 
Although the évidence is in several respects conflicting and unsatis- 
factory, we hâve no difficulty in finding that the appellant's employés 
did not exercise the care which they were required to exercise. 

We think it needs no argument to demonstrate that it was négli- 
gence, in the sensé before mentioned, to attach a Une to the roof tim- 
bers of a flimsy cabin of a sunken houseboat and to shift the position 
thereof through that means, if it were possible to attach a line to a 
more substantial part of the boat. As the boat was submerged, it is 
undoubtedly true that it was not possible, in the beginning of the 
maneuver, to attach a line to its hull or hulls (the boat had two hulls). 
But the évidence is that the houseboat then was, and had been for a 
long time, fastened by a wire cable to one of the abutments leading 
out from the shore. We also think that the existence of this cable 
could hâve been easily ascertained, if the appellant's employés had 
made even slight efforts to locate it. The boat had been moored by 
this cable for several months, and it is incredible to believe that the 
superintendent, who directed the moving of the houseboat, did not know 
of its existence. The only legitimate inference from the évidence is 
that, if the houseboat had been moved by means of this wire cable, 
as could readily hâve been done, rather than by the line which was 
attached to the roof of the cabin, and properly made fast thereafter, 
that the cabin would not hâve been pulled off of the hulls, or, at any 
rate, èo strained and loosened that it subsequently collapsed. 

Not only were the appellant's employés in charge of the steamboat 
négligent in the respect just discussed, but they also failed, in our 
judgment, to exercise that degree of care which they were required to 
in fastening the houseboat. In moving it they had pulled it not only 
upstream, but in towards the shore, so that it was lying partially on 
its side. As before stated, they then fastened a line from the roof 
timbers of the cabin to a post on shore^ so that, when the waters of 
the river receded, an additional strain was put upon the cabin, with the 
conséquent résuit that shortly thereafter the whole cabin collapsed. 
The hulls, or one of them, thereafter broke in two, due to the fact 
fhat the boat had been left and securely fastened over an uneven part 
of the shore, and rested thereon when the waters of the river sub- 
sided. It is noanswer to thèse acts of négligence to say that the libel- 
ant should hâve done something more than he attempted to do (we 
do not wish to be understood as indicating that he did not do ail that 
he reasonably could hâve done) in the way of raising or moving the 
houseboat between the time that he was first notified that it was sunk 
and the time when it became necessary for appellant's employés to 
move it, because the respect in which the appellant was négligent was 
the mariner in which it moved and fastened the houseboat. 
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Nor do we think that the évidence would justify the finding that, in 
the short time which intervened between the time when it was first 
brought to the fibelant's attention that the boat had been moved and 
practically overturned, and the time v/hen she actually broke up, he 
failed to do anything that he could reasonably hâve done to hâve 
lessened the damage which the boat had already suffered. Although 
the évidence regarding the value of the vessel and the personal prop- 
èrty which was stored therein, and the extent oï the damage to the 
latter, is, as was said by the learned judge of the court below, unsatis- 
factory, still we think that the sum awarded by him is as just and 
proper as could be fixed. 

The decree below is accordingly affirmed, with costs. 



ELROD V. UNITED STATES. 

(Circuit Court of Appeals, Slxth Circuit. June 8, 1920.) 
No. 3378. 

1. Criminal law «3=1151 — Motion for continuance not reviewed, unless discré- 

tion abused. 

A motion for continuance Is addre.ssed to tlie sound discrétion of the 
trial judge, and caunot be reviewed, unless It appears that the dis- 
crétion was abUKSed. 

2. Criminal law ®=>594(1) — Refusai of continuance for absence of witnesses 

not abuse of discrétion. 

Where a criminal case had been continued one term on defendant's ap- 
plication, and another because no judge could be had at such term, mo- 
tion for another continuance on the ground of absence of witnesses was 
not an abuse of discrétion, where nearly a year had elapsed since ar- 
raigmnent, and defendant's affidavit merely stated that the witnesses 
were temporarily absent, etc., for the court was entitled to take into con- 
sidération those facts, and that the government witnesses had twice 
before appeared under subpœna. 

3. Criminal law ■©=1159 (2) — Appellate court will not weigh testimony. 

Where there is substantial évidence to sustain a conviction, the ap- 
pellate court will not weigh the same on writ of error. 

4. Prostitution ©^S — Evidence in proseciition under Wliite Slave Act suffi- 

cient to go to jury. 

In a prosecution under the Whlte Slave Act (Comp. St. §§ 8SI2-8819), 
évidence of defendant's excursion with a girl from one state to another, 
where they engaged in immorallty, held sufficient to go to the jury, not- 
withstanding there were tio commercial relations between the parties. 

In Error to the District Court of the United States for the Middle 
District of Tennessee ; Edward T. Sanford, Judge. 

H. W. Elrod was convicted of violation of White Slave Act, and 
he brings error. Affirmed. 

J. C. R. McCall, of NashviUe, Tenn. (Tillman & McCall, of Nash- 
ville, Tenn., on the brief), for plaintifif in error. 
l,ee Douglas, U. S. Atty., of Nashville, Tenn. 

Before KNAPPEN, DENISON, and DQNAHUE, Circuit Judges. 

igssFoi otlier cases see same topic & KBY-NUMBER la aU Key-Numbered Dlgésts & ludexea 
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KNAPPEN, Circuit Judge. This writ is to review a judgment of 
conviction under an indictment for violation of the White Slave Act 
(Act June 25, 1910, c. 395, 36 Stat. 825 [U. S. Comp. Stat. § 8812 et 
seq.]). Plaintiff in error complains, first, that his application for con- 
tinuance was denied ; and, second, that his motion for a directed ver- 
dict, on the ground of lack of évidence to support conviction, was over- 
ruled. 

[1,2] 1. The motion for continuance was addressed to the sound 
discrétion of the trial judge, and cannot be reviewed, unless it ap- 
pears that such discrétion was abused. Défendant was arraigned un- 
der the indictment November 30, 1918, and the cause then placed on 
the trial docket. It was continued, on his application, to the March 
term, 1919, when, because no judge could be had at that term, it was 
again continued until the September term. On October 6th (when 
the case was about to be reached for trial) another motion to continue 
was presented, on account of the absence of four witnesses alleged to 
be material and the illness of a fifth. Defendant's affidavit set out the 
substance of what was expected to be proven by each witness. There 
were counter affidavits tending to show that the testimony alleged to 
be expected from the witnesses would if given, be untrue, that de- 
fendant had not been diligent in attempting to obtain their présence, 
and that the application to postpone was for the mère purpose of de- 
lay, and not in the interest of justice. It appeared that the govern- 
ment's witnesses were présent, and had appeared under subpœna twice 
before. It did not appear when defendant's absent witnesses could 
be produced, unless by the statement that they "live in Nashville, and 
are, as he is informed, only temporarily away, but he does not know 
at what time they will return." Nearly a year had already elapsed 
since arraignment. The court had the right to take ail thèse circum- 
stances into account, and is presumed to hâve done so. No abuse of 
discrétion is apparent. 

[3, 4] 2. The motion to direct verdict: Défendant was charged (a) 
with transporting a certain girl in interstaté commerce from Nashville, 
Tenn., to Louisville, Ky., for the purpose of unlawful sexual relations 
between them; and (b) with sucla transportation with the intent and 
purpose to induce, entice, and compel her to engage in such relations. 

The only question before us is whether there was substantial évi- 
dence tending to sustain the conviction. We cannot weigh the tes- 
timony. Burton y. United States, 202 U. S. 344, 373, 26 Sup. Ct. 688, 
50 Iv. Ed. 1057, 6 Ann. Cas. 392 ; Kelly y. United States (C. C. A. 
6) 258 Fed. 392, 406, 407, and citations in note 3, p. 406, 169 C. C. A. 
408; West v. United States (C. C. A. 6) 258 Fed. 413, 421, 169 C. 
C. A. 429; Hays v. United States (C. C. A. 8) 231 Fed. 106, 108, 145 
C. C. A. 294. It is undisputed that this girl, who it appears had pre- 
viously been seduced by défendant, on a Saturday night accompanied 
him on a trip by rail from Nashville, Tenn., to Louisville, Ky. ; that 
the parties there registered at a hôtel as husband and wife, and oc- 
cupied a room together during Sunday and Monday, where they had 
sexual relations, that they returned to Nashville by rail Monday night, 
and that défendant paid ail the expenses of the round trip, at least 
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as between himself and the girl. The only serious contention made 
hère is that there was no substantial évidence that the trip to Louis- 
ville was had for the unlawful purpose charged — it being urged that 
it was made solely for the business purpose of selling a consignaient of 
tobacco previously shipped to Louisville ; that the girl was taken along 
as a clerk to "follow up" the sales and without any purpose of unlaw- 
ful relation, and that the relations had were merely incidental to the 
trip, due largely to the fact that the girl herself was responsible for 
their rooming together hy registering as defendant's wife. 

While there was testimony tending to support this contention, the 
jury was not bound to believe it. The record, taken together, would 
sustain a conclusion that the trip was not necessary for selling the to- 
bacco ; that the consignée had not been informed that défendant would 
be présent at the sale ; that the sale had not been arranged for the 
Monday in question; that défendant did not stay at Louisville for the 
sale at a later day, nor was he or any représentative of his firm prés- 
ent thereat. There was also testimony that the girl had had no ex- 
périence in "following up" sales, and tending to show that a given 
man in the firm's employ had usually donc that work, and would hâve 
been the natural one to go, if any one. There was also other testimony 
tending to show that the transportation was for the unlawful purpose 
charged, including the fact that the trip was made Saturday night with 
the design of spending Sunday in Louisville, asserted misconduct of 
défendant while on the night train for Louisville, the further asserted 
fact thàt défendant at Louisville informed the girl he could get but 
one room, and a certain letter, wrilten lier before the trip was made, 
which letter the jury would be warranted in believing was written 
through defendant's procurement. Whether or not défendant had a 
business engagement at Louisville, he violated the act if he took the 
girl there for the unlawful purpose alleged, and even though she were 
thought to be a willing participant in that purpose, and notwithstand- 
ing the relations between them were not commercial in character. 
Caminetti v. United States, 242 U. S. 470, 37 Sup. Ct. 192, 61 L. Ed. 
442, L. R. A. 1917E, 502, Ann. Cas. 1917B, 1168; Hays v. United 
States, supra. There is sufficient évidence of unlawful purpose to 
support the verdict. Blackstock v. United States (C. C. A. 8) 261 
Fed. 150. 

The judgment of the District Court is accordingly affirmed. 
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JACKSON V. 36 BL0CK8 OF MARBLE AND 663 BAGS OF MOSAIC CUBES. 
Appeal of UNIVEK8AL ÏBANSF. CO, Inc 

(Circuit Court of Appeals, Second Circuit. February 24, 1920.) 

No. 166. 

1. Sfaipping <@=>37 — Pending fr«ight an incident of the »hip. 

Pending freight is considered an incident of tlie ship, as between buyer 
and seller. 
3. Shipning ©=27 — Owner taking possession from charterer entitled to pend- 
ing freight. 

Where the owner of a ship under charter, with option to purchase In 
the charterer, during a voyage wrongfully withdrew the shlp from the 
charter, and on arrivai at destination took possession and discharged her 
and charterer, without attempting to regain possession brought suit for 
breach of contract, the owner held entitled, as an incident of the ship, to 
pending freight, vvhich was not due until delivery of the cargo. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in admiralty by Cari D. Jackson against 36 Blocks of Marble 
and 663 Bags of Mosaic Cubes, part of the cargo of the steamship Ada ; 
the Universal Transportation Company and Rederiaktiebolaget Amie, 
claimants. From an order directing payment of freight to the Amie, 
the Universal Transportation Company appeals. Affirmed. 

Kirlin, Woolsey & Hickox, of New York City (L. De Grove Potter^ 
John M. Woolsey, and Jay T. Cooper, ail of New York City, of coun- 
sel), for appellant. 

Engel Bros., of New York City (J. B. Engel, of New York City, of 
counsel), for appellee. 

Before WARD, HOUGH, and MANTON, Circuit Judges. 

MANTON, Circuit Judge. A libel was filed by this libelant, trad- 
ing under the name of C. D. Jackson & Co., against 36 blocks of 
marble and 663 bags of mosaic cubes, a part of the cargo on the steam- 
ship Ada. The Universal Transportation Company, Incorporated, 
intervened and filed a claim to the freight money. The Ada was owned 
by the Rederiaktiebolaget Amie Company, a Swedish corporation, and 
on the lOth of December, 1915, was chartered by a written agreement 
to the appellant, the Universal Transportation Company, Incorporat- 
ed. The charterer agreed to pay for hire $165,000 in installments, 
and the agreement provided for an option of purchase. The Ada, un- 
der this îïharter, became engaged in the charterer's employ, and the 
cargo in question was received on February 19, 1916, for transporta- 
tion from I^eghorn, Italy, to New York, at the agreed freight of $1,520. 
While the cargo was on hoard, and the Ada was on her voyage to 
New York, the Rederiaktiebolaget Amie Company gave notice to the 
Universal Transportation Company, Incorporated, that the Ada was 
withdrawn from the service of the Universal Transportation Com- 
pany, Incorporated. It appears that previous to this the Universal 

©SjFof other caaeB see same topic & KEY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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Transportation Company, Incorporated, had exercised its option to 
piirchase the Ada and tendered her purchase price. This was refiised 
by the Rederiaktiebolaget Amie Company. It has since been deter- 
mined that the withdrawal of ihe vessel from the possession of the 
Universal Transportation Company, Incorporated, was wrongful. In 
an action for damages for breach of the contract, a recovery was had 
by the Amie Company. Rederiaktiebolaget Amie v. Universal Transp. 
Co., 250 Fed. 400, 162 C. C. A. 470. The freight money, amounting to 
$1,520, was deposited with the registry of the District Court under an 
order of May 4, 1916, and the m.arble and mdsaic cubes were released 
to the libelant. On the 29th of October, 1918, the appellee. Amie Com- 
pany, moved for payment of the freight money to it, and by an order 
of the District Court on the 26th of February, 1919, it was ordered 
and decreed that such moneys be paid to the appellee, the Amie Com- 
pany. The Universal Transportation Company, Incorporated, feeling 
aggrieved, has appealed. 

[1, 2] Pending freight is considered an incident of the ship. Mer- 
chants' Bank Co. v. Cargo of the Afton, 134 Fed. 727, 67 C. C. A. 
618; Kimball v. Farmers' & Mechanics' N. Bank, 138 N. Y. 500, 34 
N. E. 337, 20 Iv. R. A. 497. This also is the rule in England. Case 
against Davidson, 5 M. & S. 79. After the Amie Company, as owner 
of the vessel, entered into a contract giving the option to the appel- 
lant, the Universal Company, for the sale of the ship, the option was 
exercised and failure to make the sale breached the contract. The 
purchase price was payable in installments and the purchaser, pend- 
ing such payment, was entitled to the use of the vessel. If default of 
any payment was made, the owner, under the contract, had the right 
of immediately withdrawing the vessel from such service. It is not 
questioned, but that the Universal Company actually took possession 
of the vessel and loaded her with cargo, and she was proceeding to 
the port of New York, when there was a lawful exercise of the op- 
tion to purchase. It was after this, as this court has found, the Amie 
Company wrongfuUy withdrew the vessel from such service. The 
freight in question was payable at destination under the bill of lad- 
ing. The ship arrived in New York on April 22, 1916, two weeks after 
her withdrawal. The Amie Company took possession of her, pro- 
ceeded to dock and discharge her, and refused to deliver the cargo of 
marble and cubes in question until the freight was paid. This gave 
rise to the payment of money in court and the release of the marble 
and cubes to the libelant. 

By the terms of the contract of sale and pending the payment for 
her, the Universal Company was the conditional vendee. It çould ex- 
ercise the rights of the owner. The Amie Company ôccupied the 
position of the original vendor out of possession. It was only after 
(he Amie Company, making the claim that the Universal Company had 
defaulted in the payment of the purchase price, gave notice of the con- 
tract of sale, that the rights of the Universal Company thereunder were 
-ended. The parties then treated the contract as ended. The freight 
was unearned until unloaded from the vessel or the voyage completed. 
Miston V. L,ord, 17 Fed. Cas. 490, No. 9,655. The parties then pro- 
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ceeded as if for a breach of contract, resorting to an action at common 
law for failure to carry eut the terms of the contract for the purchase 
of the ship. The appellant did not endeavor by légal action to regain 
possession of the ship by means of possessory action, or by an action 
for spécifie performance of the contract. By proceeding as it did, it 
surrendered and abandoned the vessel to the appellee, depending upon 
its remedy for breach of contract of sale. It thus considered the con- 
tract ended by the breach, and we think there was a forfeiture of the 
right to receive or collect pending freight (The James Martin [D. C] 
88 Fed. 649), since the freight was an incident of the ship. 

The appellant has succeeded in its action against the Amie Com- 
pany, and in that action it could hâve recovered ail the damages which 
it has sustained, including loss of freight. But, apart from this, we 
think that the charter party was terminated when the contract was 
breached, and, indeed, the freight money did not accrue until the voy- 
age was ended. This interprétation is justified by the actions of the 
parties, both in their conduct in the management of the ship and the 
légal proceedings instituted thereafter for breach of the contract. 

The judgment is affirmed. 



SILVERTHORNE et al. v. McFARLAND et al. 

(Circuit Court of Appeals, Fourth Circuit. April 6, 1920.) 

No. 1762. 

Evidence ©=442(6) — Incomplète written contract may be supplemented by 
paroi. 

Wliere the only writings evidondng a contract for sale of lumbor from 
mills were orders made by purcliasers, one stating "as per agreement," 
paroi évidence as to tlie terms aud conditions of tlie contract held admissi- 
ble, in an action for its breach. 

In Error to the District Court of the United States for the East- 
ern District of South Carolina, at Charleston; Henry A. Middleton 
Smith, Judge. 

Action by James B. McFarland and others against Mary H. Sil- 
verthorne and A. E. Silverthorne, partners doing business as the 
Martins Mill Company. Judgment for plaintifïs, and défendants 
bring error. Reversed. 

William T. Aycock, of Columbia, S. C. (Weston & Aycock, of 
Columbia, S. C, on the brief), for plaintiffs in error. 

J. N. Nathans, of Charleston, S. C. (Nathans & Sinkler, of Charles- 
ton, S. C, on the brief), for défendants in error. 

Before KNAPP and WOODS, Circuit Judges, and WATKINS, 
District Judge. 

KNAPP, Circuit Judge. Plaintiffs in error, défendants below, are 
manufacturers of lumber at Martins, S- C., under the trade name of 
Martins Mill Company. Défendants in error, plaintiffs below, are 

<gz»For other cases see same topic & KEY-NUMBEK ia ail Key-Numbered Dlgests & Indexe» 
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lumber dealers at Philadelphia. The suit is for breach of contract 
for failure to deliver a quantity of lumber sold by défendants to 
plaintiffs in the winter and spring of 1917. The complaint sets out 
four causes of action, based upon four contracts or four orders for 
lumber at varions dates stated, but as ail of them involve the same dis- 
pute they may be treated as a singfe transaction. The answer ad- 
mits the making of the contract, but allèges that it was subiect to 
certain conditions, among others, that it was not to be binding in 
case défendants were unable to get cars, or unable to prépare the 
lumber by reason of labor troubles or labor shortage. Testimony 
offered by them as to thèse conditions was excluded by the trial court, 
on the ground that the entire contract was in writing, and the cor- 
rectness of that ruling is the only question which needs to be dis- 
cussed. 

The contract was entered into on the 8th of February, 1917, when 
Mr. Addison, one of the plaintiffs, had an interview at Martins with 
the défendant A. E. Silverthorne. On the same day, as appears, Ad- 
dison wrote and left with Silverthorne this letter, addressed to Mar- 
tins Mill Co. and signed by him for his firm: 

"Gpnts: We are entoring yonr order as per agroement for foUowing: [Hère 
foUows a description of the lumber orderod.]" 

This letter is simply what it purports to be, an order for certain 
lumber. It spécifies the sizes and lengths, ail "rough K. D. Box," 
number of cars and price of each size, dates of delivery f. o. b. Phil- 
adelphia, and nothing else; and this is ail that appears in the shipping 
instructions sent from Philadelphia two days later. The kind of 
lumber, whether pine or other wood, is not stated, nor are the terms 
of payment. The subséquent orders, however, state in most instances 
that the lumber was to be pine and the terms "usual." 

Was the contract between the parties so fuUy expressed in writing 
as to require exclusion of the testimony offered by défendants? We 
are of opinion that this question should be answered in the négative. 
The writing relied upon by plaintiffs is not in the ordinary form of 
a contract, and does not in terms purport to embrace the entire agree- 
ment. It is merely, as just stated, an order for specified lumber; 
and it begins with the very significant phrase, "as per agreement." 
On the face of it this phrase implies a prior agreement in pursu- 
ance of which, or in performance of which, the particular order was 
given. We think it fairly inferable that this letter or order was not 
understood to include ail the terms and conditions of the contract, 
and this view is confirmed by certain statements that appear in the 
subséquent correspondence. Some question seems to hâve arisen 
almost at once as to the terms of payment, and plaintiffs' note of Feb- 
ruary 17th, replying to a letter of défendants on that subject, says 
they will change the orders to read in accordance with the terms 
named by défendants, and they add : 

"The error was made, lacking advices from our Mr. Addison as to how he 
had purchased the stock." 
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Again, under date of March 23d, the plaintiffs write a lettér in 
which they say: 

"While we are endeavoring to secure permits for thls stock, yet you will note 
on the order that you are permltted to ship same by the B. & O., in which case 
we will absorb the 2-cent arbitrary, so that we are complying with your con- 
dition that shipments muât be open as soon asyou hâve the stoct ready." 

Thls also seems to support the contention that the Contract was in 
f act made upon certain conditions, which were not disclosed in the 
letter above quoted. In short, we are constrained to hold that the f acts 
of record bring the case within the rule that, where the parties to a 
contract hâve not put ail its provisions into writing> évidence o£ a 
separate oral agreement is admissible as to terms or conditions, not 
inconsistent with those expressed, on which the document is silent, 
especially where, as hère, the court may infer from the circumstances 
of the case that the parties did not intend the writing to show the 
entire undertaking. Seitz v. Brewers' Refrigerating Co., 141 U. S. 
510, 517, 12 Sup. Ct. 46, 35 h. Ed. 837. An illustration of the prin- 
ciple directly applicable to the instant case is found in Burke v. Du- 
laney, 153 U. S. 228, 233, 14 Sup. Ct. 816, 818 (38 L. Ed. 698) as 
follows : 

"And the évidence ott'ered by the appellant, and excluded by the court, did 
not in any true sensé eontradict the terms of the writing in suit, nor vary their 
légal import, but tended to show that the written instrument was never. In 
fact, delivered as a présent contract, unconditionally bindlng upon the obliger 
aceording to its terms (rom the time of such delivery, but was left in the 
hands of Dulaney, to become an absolu te obligation of the maker In the 
event of his electing, upon examination or Investigation, to take the stipulated 
interest in the property in question. In other words, aceording to the évidence 
ottered and excluded, the written instrument, upon which this suit is based, 
was not — exeept in a named contingency— to become a contract, or a promissory 
note which the payée could at any time rlghtfuUy transfer. Evidence of such 
an oral agreement would show that the contingency never happened, and would 
not be in contradiction of the writing." 

Without further citation of authorities, it is enough to say that in 
our judgment the défendants were entitled to show, if they could, that 
the contract in question was subject to the conditions alleged by 
them as to car supply and labor shortage. The judgment will there- 
f ore be reversed, and the cause remanded, with instructions to 
grant a new trial. 

Reversed. 
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BLUE BIDGE liNITTING CO., Inc., v. PALLSON, LINKROUM & CO., Inc. 

(Circuit Court of Appeals, Fourth Circuit. April 6, 1920.) 

No. 1764. 

Sales <S=>Ï3(5) — Seller entitled under contract to replace détective yarii 
"agreed upon." 

A provision of a contract for sale and purchase of yarn, tliat "com- 
plaints as to tlie quality must be ma de to us [sellers] in writing witliin 15 
days, * * * we retaining tlie privilège of replaclng within a reason- 
able time any yarn agreed upon as net complying with this contract," 
,held to entltle seller to replace any yarn claimed by purciiaser not to 
comply with tlie contract for any reason, and an offer by seller to replace 
it held an "agreement" with purchaser's claim. 

[Ed. Note. — For othér définitions, see Words and Phrases, First and 
Second Séries, Agreed Upon.] 

In Error to the District Court of the United States for the District 
of Maryland, at Baltimore; John C. Rose, Judge. 

Action by Paulson, Linkroum & Co., Incorporated, against the Blue 
Ridge Knitting Company, Incorporated. Judgment for plaintiff, 
and défendant brings error. Affirmed. 

W. Calvin Chesnut, of Baltimore, Md. (Alexander Armstrong, 
of Hagerstown, Md., on the brief), for plaintifiE in error. 

Wallis Giflfen and L,ee S. Meyer, both of Baltimore, Md. (Frank R. 
Savidge, of Philadelphia, Pa., on the brief), for défendant in error. 

Before PRITCHARD and KNAPP, Circuit Judges, and WAT- 
KINS, District Judge. 

KNAPP, Circuit Judge. The parties will be designated as in the 
court below. In October, 1918, they made a contract whereby plaintiff 
sold and défendant bought 25,000 pounds of size 12 cônes, carded 
peeler Harriet yarn, to be delivered in weekly shipments. The con- 
tract was in writing and contained thèse provisions, on which the con- 
troversy turns: 

"Any claim that the quality of goods is not in accordance with the terms ol 
this contract, or any reasonabl'e delay in delivery due to conditions beyonrt 
our control, shall not constitute a cause for cancellation of this contract or 
any part thereof." 

"We guarantee the yarn to be equal to the average running quality of tlie 
grade sold." 

"Complalnts as to the quality must be made to us in writing within 13 
days from time of the delivery of any yarn, we retaining the privilège of 
replaclng within a reasonable time any yarn agreed upon as not complying 
with this contract." 

The yarn delivered or tendered in due time was rejected by défend- 
ant on the ground that it did not conform to contract requirements. 
The objection first made related mainly to the material used in manu- 
facturing the yarn, but this objection proved to be untenable. Later, 
and at die trial, it was insisted that a large portion of the yarn was 
of smaller size than 12, and that its variation in size was greatly in 

®s=>For other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexe» 
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excess of permissible limits. Without reviewing the testîmony on this 
issue, we shall assume for présent purposes that défendant was justi- 
fied in rejecting the yarn delivered because of its lack of proper uni- 
formity, and because so much of it was net of the size called for by 
the contract. This brings us at once to the issue of replacement. 

Plaintiff contends that it had the right to replace with yarn that 
would fully conform to the contract any delivered yarn which was not 
of the kind, quaîity, and size specified in the contract ; that it promptly 
and repeatedly ofifered to replace the rejected yarn with other yarn 
that met ail the contract conditions ; and that défendant refused to 
permit such replacement. On this offer and refusai is based its right 
to recover. If plaintiff had the right of replacement, as the trial court 
held, it is enough to say hère that whether it made a definite and un- 
conditional offer to replace, whether that offer was seasonably made, 
whether it was withdrawn or kept good, and whether it was refused 
by défendant, were ail questions of fact on which the évidence was 
conflicting, or at least permitted différent inferences to be drawn. As 
to those questions the verdict of the jury is conclusive. 

Defendant's déniai of the right of replacement takes a twofold form. 
It is argued in the first place that the contract allows replacement only 
of yarn of defective quality, and not yarn of incorrect size; that the 
yarn in question was shown to be of the quality called for by the 
contract, even if some of it was not of the contract size, and therefore 
it was error to hold that plaintiff was entitled to replace for undue 
variation in size. The sufficient answer to this contention is that it 
assumes â limitation not found in the contract. True, the first clause 
above quoted states that a claim of defective quality shall not be cause 
for cancellation, and the third clause states that complaints as to 
quality must be made within 15 days; but the latter is followed by the 
broad provision: 

"We retaining the privilège of replacing within a reasonable time any yarn 
agreed ui)on as not eomplying with this contract." 

Given its natural meaning, this language plainly permits replace- 
ment, not only for defects of quality, but for defects of size as 
well, or for any other defect of which complaint might be made, and 
we perceive no reason in the context or otherwise for restrlcting its 
application. In short, it seems to us not doubt'f ul that on this point 
the jury were properly instructed. 

The other contention is based on the words "agreed upon" in the 
réservation of the right of replacement. Thèse words are said to 
mean, as défendant asked the court to charge, that plaintiff was not en- 
titled to replace, "unless both parties agreed that the yarn delivered did 
not comply with the contract," and, as plaintiff at no time conceded 
that a good delivery had not been made, it is argued at length that the 
right to replace did not arise; that is to say, plaintiff had to admit 
that it was at fault before it could àvail itself of the replacement 
privilège. The short and conclusive answer to this is that the offer to 
replace, if timely and unqualified, and not withdrawn, was in legàl 
effect an admission by plaintiff that it had delivered yarn which did 
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not conform to tlie contract. If such an offer was made and kept 
good, défendant got thereby the full benefit of a fault confessed. For 
ail practical purposes the minds of the parties met. Défendant 
"agreed" by rejecting the yarn, and plaintiff "agreed" by offering to 
replace. The ruling of the trial court on this point was clearly cor- 
rect. 

So construing the contract as respects the right of replacement, we 
need only repeat that the remaining questions are questions of fact, 
which were fully and fairly submitted to the jury. 

The record discloses no réversible error, and the judgment will 
therefore be affirmed. 



DURST V. UNITED STATES. 

(Circuit Court of Appeals, Fourth Circuit. May 8, 1920.) 

No. 1783. 

Intoxicating liquors "^=131 — Transfer to différent vehîcle in passiag through 
prohibition state not an offense. 

Wliere défendant was carrying whlslcy purcliased in anotlier state in 
an automobile within a prohibition state, intending as he clalmed to 
carry it ttirougli into another state, an instruction that, if he transferred 
any part of it into another car within the state, it constituted a violation 
of Reed Amendment (Comp. St. 1918, Comp. St. Ann. Supp. 1919, § 8739a), 
regardless of Jiis intention as to future transportation, held erroneous. 

In Error to the District Court of the United States for the Eastern 
District of South Carolina, at Charleston. 

Criminal prosecution by the United States against George W. Durst. 
Judgment of conviction, and défendant brings error. Reversed. 

D. S. Henderson, of Aiken, S. C. (Hendersons, of Aiken, S. C, on 
the brief), for plaintifï in error. 

Francis H. Weston, U. S. Atty., of Columbia, S. C. (J. Waties War- 
ing, Asst. U. S. Atty., of Charleston, S. C, on the brief), for the 
United States. 

Before PRITCHARD and KNAPP, Circuit Judges, and ROSE, 
District Judge. 

KNAPP, Circuit Judge. Durst was convicted of transporting intox- 
icating liquor into the state of South Carolina, in violation of the act 
of March 3, 1917, commonly known as the Reed Ainendment (Comp. 
St. 1918, Comp. St. Ann. Supp. 1919, § 8739a). His défense was 
that he was taking the liquor to Augusta, Ga., and merely passing 
through the state of South Carolina. Thèse facts appear: 

Durst lived in Augusta. In the latter part of April, 1919, he pur- 
chased at Columbia, S, C, a secondhand Buick automobile, bearing a 
South Carolina tag and number, in which a few days later he went to 
Baltimore, Md., drjving the car himself. In that city he bought some 
240 quarts of wliisky in bottles, quarts and pints, which he stowed in 

^saFor other casés see same toplc & KBY-NUMBER in ail Key-Numbered Dlgests & Indexes, 
266 F.— 5 
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the tool box and other parts of the automobile. He left Baltimore on 
the morning of May 3d, having with him a woman who was not his 
wjfe, and arrived late in the evening of the following day at Camden, 
S. C, where he stopped at a restaurant for supper. He there met, by 
appointment as the government contends, two men, Deitz and Wil- 
liams, who had corne from Columbia in a Cadillac car, and the party 
had supper together. Towards midnight they started for Columbia; 
Williams taking the woman in the Cadillac and going ahead, and Durst 
following with Deitz in the Buick. It seems that the authorities had 
been ihformed of this purchase of whisky by Durst, and that he was 
carrying it south in a Buick automobile, and accordingly officers were 
posted along the road a few miles out of Columbia for the purpose of 
apprehending him. The first car was halted by the officers, but al- 
lowed to pass when they found it was a Cadillac. Williams then went 
on a short distance and stopped, apparently waiting to see what hap- 
pened to the other car. When Durst came along a few moments 
later, he was placed under arrest, and his car taken into possession by 
the officers. On the pretense that something was the matter with the 
Cadillac, Durst was permitted to go forward to fix it. Instead of 
doing so, or while pretending to do so, he spoke in whisper to Wil- 
liams, who at once started off at great speed and was soon out of 
sight. What became of the Cadillac or its occupants is not disclosed. 
In the Buick car were found only about 160 quarts of liquor, and 
Durst made no attempt to account for the other 80 quarts purchased 
in Baltimore. The |;overnment contends that either at Camden, or 
afterwards on the road, a portion of the liquor was transferred to the 
Cadillac car, with the view to its disposition by Deitz and Williams in 
the State of South Carolina, and various circumstances, besides those 
above recited, are relied upon to sustain the contention. 

As we deem it dur duty to reverse the judgment on another ground, 
and as the proofs may not be the same on a second trial, it is unneces- 
sary to say more than that the trial court did not err in refusing to di- 
rect a verdict for the défendant. After the jtiry had been out for an 
hour and a half without agreeing, they came into court for further 
instructions, and the following occurred : 

"In response to a question of the foreman, the court instnicted the jury that, 
if the défendant broke bulk, or transferred or delivered the liquor, or any part 
thereof, from one automobile to another at Camden, S. C, that was an in- 
fraction of th^ law, regardless of his intent as to future transportation. 

"The defendant's counsel excepted to the foregoing answer of the court to 
the question of the jury and the exception was noted. 

"Immedlately after the asklng and answering of the foregoing question, the 
jury returned a verdict of guilty on the flrst cqunt and not guilty on the second 
count." 

In our opinion the instruction thus given was clearly erronebus, 
and that it influenced and perhaps controlled the adverse verdict is 
évident from the record. Thé lâw is well settled. Durst had the right 
to transport his liquor by automobile through the prohibition stâte of 
South Carolina. United States v. Gudger, 249 U. S; 373, 39 Sup. 
Ct. 323, 63 L. Ed. 653. And that right was not lost or impaired by 
the transfer in that state of some portion of it to another automobile 



HANSON V. COLE 67 

(26« F.) 

— ^assuming that such a transfer was made — ;f he ncvertheless întend- 
ed in good faith that the whole of it should be carried on into the state 
of Georgia. Whether or not he had that intention may for présent 
purposes be conceded to hâve been a question for the jury. On the 
government's theory, that was the crux of the case. But the jury were 
told in plain words, and must hâve understood the learned judge to 
mean, that the mère act of taking some of the bottles from the Buicl< 
car and placing them in the Cadillac, no matter for what reason, and 
even if with the purpose and intent of aiding and compietlng the 
movement to Augusta, constituted of itself a violation of the statute, 
and made the défendant liable to its penalties. We cannot uphold 
the ruling. To state the proposition is to reject it; and of the argu- 
ment advanced in its support it is enough to say, as the Suprême Court 
said of the government's argument in the Gudger Case : 

"In last analysîs it but invites, not a construction of the statute as enacted, 
but an enactment by construction of a new and différent statute." 

As the error was obviously prejudicial, the défendant is entitled 
to a new trial. 
Reversed. 



HANSON V. COLE.* 

(Circuit Court of Appeals, Elghtli Circuit. May 10, 1920.) 
No. 4710. 

1. Appeal and error ®=977(1) — New trial '^='6 — Buling on motion for new 

trial not reviewable. 

Ttie grantlng or déniai of a motion for a new trial in a fédéral court 
rests in the discrétion of the trial judge, and bis action is not reviewable 
by the appellate court. 

2. Appeal and error «S^.MSd) — Rulings on admission of évidence not review- 

aîite, in absence of bill of exceptions. 

Whether error was committed in the admission or exclusion of évidence 
is conditioned by the state of the évidence that had been introduced, and 
that was offered at the time the respective rulings were made, and such 
rulings are not reviewable by the appellate court, in the absence of a duly 
authenticated and signed bill of exceptions. 

In Error to the District Court of the United States for the Western 
District of Missouri. 

Action at law by John F. Hanson against John E. Cole. Judgment 
for défendant, and plaintiflf brings error. Affirmed. 

John F. Hanson, of Lindsborg, Kan., in pro. per. 
Ellis, Cook & Barnett, of Kansas City, Mo., and P. J. Galle, of Mc- 
Pherson, Kan., for défendant in error. 

Before SANBORN and SMITH, Circuit Judges, and TRIEBER, 
District Judge. 

SANBORN, Circuit Judge. John F. Hanson brought an action at 
law against John E. Cole, a partner in the firm of Liggett, Rogers & 

'or other casea see same topic & KEY-NUMBER in iill Kejr-Numbered Dlgests & Indexe* 
•Rehearlnc denied October 25, 192». 
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Cole, to recover $5,000, alleged damages, because he and the other 
members of his firm, after the plaintiff had notified them that he was 
the owner and entitled to the possession of certain hogs in their pos- 
session, and had demanded possession of them, each maliciously and 
wantonly denied his demand and kept the hogs. In his amended com- 
plaint, upon which the case was tried, the plaintiff alleged his owner- 
ship and his former actual possession of the hogs, set forth the grounds 
of his claim of ownership, and averred that the animais were secretly 
taken from him by unknown persons and delivered to the défendant 
and his partners. In his answer the défendant denied every allégation 
in the amended complaint. Upon thèse pleadings the case was tried to 
a jury. At the close of the évidence for the plaintiff, the défendant 
filed a demurrer to the évidence, which, after hearing argument, the 
court sustained, and thereupon it ordered the case dismissed, at the 
plaintiff's costs. 

In support of the writ of error the plaintiff assigned nine alleged 
errors: (1-3) That at the trial the court in three instances excluded 
certain testimony which the plaintiff offered; (4) that it required the 
plaintiff to answer certain questions on his cross-examination ; (5) that 
it sustained a motion to strike out parts of the plaintiff's first amended 
pétition ; (6) that it made an order to the effect that he should secure 
associate counsel and amend one of his pétitions; (7) that it sustained 
the demurrer to his évidence and dismissed his action ; (8) that it over- 
ruled his motion for a new trial; and, (9) that it entered judgment for 
the défendant. Several readings of the pleadings and the motions con- 
cerning them leave no doubt that the plaintiff suffered no injury from 
the orders of the court striking out certain parts of his first amended 
pétition, and that he was in no way prejudiced by the order that he 
should secure associate counsel and amend his pétition. 

[1] The granting or déniai of a motion for a new trial which the 
court has jurisdiction to make rests in the discrétion of the trial judge 
and is not reviewable by appeal or writ of error in the fédéral courts 
(City of Manning v. German Ins. Co., 107 Fed. 52, 54, 46 C. C. A. 
144, 146; Chi., M. & St. P. Ry. v. Heil, 154 Fed. 626, 629, 83 C. C. 
A. 400, 403), and the spécification that the court erred in entering the 
judgment in favor of the défendant is too gênerai and indefinite to 
invoke the considération of an appellate court. 

[2] The other alleged errors of which complaint is made challenge 
alleged rulings of the court during the trial on the admission and ex- 
clusion of évidence, and its ruling and order at the close of the plain- 
tiff's évidence, to the effect that he had produced no substantial évidence 
to sustain his alleged cause of action. But the right answer to the 
question whether each or any of thèse rulings was erroneous is condi- 
tioned by the state of the évidence that had been introduced and that 
was offered at the time that the respective rulings were made, and, with- 
out an authentic record of those conditions this court may not lawfully 
review thèse rulings, because it cannot knpw what the conditions were 
when the court below made them. The only way by which such record 
can be presented to a fédéral appellate court where, as in this case, the 
judge who tried the case is quahfied to authenticate it, is by a bill of 
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exceptions certified to be true andd signed by that Judge, and in the 
absence of such a bill the proceedings at the trial are not open to review 
or reversai. Revised Stat. § 953, as amended (3 U. S. Comp. Stat. 
1916, § 1590); Origet v. United States, 125 U. S. 240, 8 Sup. Ct. 846, 
31 L. Ed. 743; Warren v. United States, 183 Fed. 718, 720, 106 C. C. 
A. 156, 158, 33 L. R. A. (N. S.) 800; Oxford & Coast Une Ry. v. Un- 
ion Bank, 153 Fed. 723, 82 C. C. A. 609; Knight v. 111. Cent. Ry. Co., 
180 Fed. 368, 371, 103 C. C. A. 514, 517. 

The record in this case includes a writing entitled bill of exceptions, 
but this writing contains no certificate of the trial judge that it is a 
true or correct statement of the évidence, the rulings or the exceptions 
at the trial, and it has not been signed by the trial judge. Moreover, 
there is in the record a certificate, signed by the trial judge, to the 
efïect that the plaintiffs presented this bill of exceptions to him and 
asked him to certify and sign it, but that he did not do so because it 
did not set out the testimony, giving the objections and rulings made 
and the proceedings had in connection with the trial according to the 
true intendment thereof ; that the proceedings at the trial were taken 
in fuU by a stenographer, but had not been written out ; that he had no 
access thereto, nor any other nieans except his memory, to supply omit- 
ted features. He then specified in a certificate certain évidence that had 
been omitted and states some testimony received in the case. The resuit 
of a considération of the unsigned bill of exceptions and the certificate 
of the judge is that there is no authenticated statement in the record 
before this court of the évidence received, the évidence rejected, the ob- 
jections, rulings, or exceptions at the trial, so that none of the ques- 
tions urged on account of the alleged errors in the proceedings at the 
trial can be considered or decided by this court, and the judgment be- 
low must be affirmed. 

It is so ordered. 



W'HITFIELD, Immigration Offleer, v. HANfiES et al. 

(Circuit Court of Appeals, Eightli Circuit. May 10, 1920.) 
No. 4002. 

Appeal and error «S^ 1097(1) — Décision on former appeal is law of case. 

It caimot be assignod as error tliat a District Court followed tlie déci- 
sion and directions of tlie Circuit Court of Appoals on a former appeal tn 
the sanie case, nor can questions detennincd on tlie former appeal be 
again reviewed on a second appeal. 

Appeal from the District Court of the United States for the North- 
ern District of lowa; Henry T. Reed, Judge. 

Habeas corpus by George Hanges and others against S, L. Whit- 
field, Immigration Officer. From a judgment discharging petitioners, 
respondent appeals. Affirmed. 

See, also, 222 Fed. 745, 138 C. C. A. 199. 

F. A. O'Connor, U, S. Atty., of Dubuque, lowa, and Seth Thomas, 
Asst, U. S. Atty., of Ft. Dodge, lowa, for appellant. 
J. E. Williams, of Waterloo, lowa, for appellees. 

€=3For other cases see pamf, topic & KRY-NUMBRR in ni'. Kpy-\'\inih"r'-l DijrrstB ft ImUxo' 
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District Judge. 

,SANB0RN, Circuit Jûdge. Pursuant to the opinion and direction 
01 |:his court in Whitfield, Immigration Inspecter, v. Hanges et al., 
222, Fed. 745, 755, 756, 138 C. C. A. 199, the court below has tried 
on the merits de nova on évidence introduced before that court the 
question whether or not the résident aliens, Hanges and others, were 
gùîl'ty of the charges made against them in the warrant for their ar- 
rest^. found that there was no évidence to support those charges, and 
has prdered and decreed that the writ of habeas corpus in their behalf 
be sustained, that each of them be discharged, and that their bail be 
exonerated. From this order and decree Whitfield has appealed, and 
he assigns as error that the court below entertained the pétition of the 
ajiens and issued the writ of habeas corpus before the Secretary 
qjÉI/^bor had issued his final order for their déportation, and that 
it also held that under the facts and circumstances of this case it 
h«id authority to hear and détermine whether or not the alien résidents 
\Yere guilty of the charges against them set forth in the warrant for 
their arrest. 

:;But this court, in this case between the same parties now hère, 
on the same facts relevant to the questions suggested by thèse spécifi- 
cations of error, decided on the former hearing on the first appeal, 
after fuU argument by counsel for the respective parties and mature 
délibération, that the facts and circumstances of this case were such 
thgt they warranted, and law and justice required, the issue of the 
writ and the former finding and décision of the court below before 
the Secretary of Labor issued his final order, and that the court below 
had the power under the facts and circumstances of this case, and it 
was its duty, to try and adjudge on its merits de novo, on évidence to 
be introduced before it, the question whether or not thèse aliens were 
guilty of the charges made against them in the warrant for their ar- 
rest. Whitfield v. Hanges, 222 Fed. 745, 755, 756, 138 C. C. A. 199. 
There was therefore no error on the part of the court below in ruling 
and deciding thèse issues of law in accordance with the décision of 
t'hem by this court on the former appeal, because it was its duty to 
-fbllow that décision as directed by this court, and because that déci- 
sion constituted the law of the case on the second trial, and neither the 
trial court nor this court might lawfully review or reverse that décision 
on a second appeal in the same case on the same facts and between 
the same parties. 

■ 'When the questions involved in a case on a second trial hâve been 
decided by the appellate court on the same facts on a former appeal 
between the same parties, that décision is the law of the case on the 
second trial, and it is not reviewable or réversible at the second trial 
by. the trial court, or by the appellate court which rendered it, on an 
appeal from the order, judgment, or decree of the trial court on the 
second trial. Martin v. Hunter, 1 Wheat, 304, 354, 355, 4 L. Ed. 97; 
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Roberts v. Cooper, 20 How. 467, 481, 15 L. Ed. 969; Gorning v.Tjoy 
Iron & Nail Factory, 15 How; 451, 465, 14 L. Ed. 768; Coal & ïron 
Ry. Co. V. Reherd, 226 Fed. 441, 442, 141 C. C. A. 271, 272. 
Let the order and décision of the court below be affirmed. 



CIBTISS AEROPLANE & MOTOK CORPORATION v. UNITED AIRCRAFT 
ENGINEERING CORPORATION. 

(Circuit Court of Appeals, Second Circuit. April 1, 1920.) 

No. 14,3. 

1. Patents <^=>ZâS — Sale by licensed maiiuf aeturer not inf ringement. 

Contracis made during the war by which complainant, a manufacturer 
of aéroplanes sold to the British government, through the Impérial Muni- 
tions Board of Canada, a large number of aéroplanes, englnes, and parts, 
and also its Canadian plant and materials, with license to manufacture 
under ail its Canadian patents, to use any future inventions It might ac- 
quire, and an agreement to promote such manufacture, receiving therefor 
a large considération and a royalty on angines made, held to vest the 
British government with absolute title to ail planes so sold or manufactur- 
ed, free from the monopoly of any patents owned by complainant, and the 
sale by such government or by purchasers from it, in the United States, of 
planes so manufactured or bought, which were left on hand at the close 
of the war, held not an infringement of complainant's United States 
patents. 

2. Patents ®=»206 — Unrestricted grant to manufacture carries right to use 

and sell articles manufactured. 

Unless a grant by owner of patent transfers right to make, use, and 
sell, grant créâtes a license only ; but an unrestricted grant by a patentée 
of the right to manufacture the patented article carries with it the right 
to use and sell the articles so manufactured. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit by the Curtiss Aéroplane & Motor Corporation against the 
United Aircraft Engineering Corporation. Decree for défendant, and 
complainant appeals. Affirmed. 

The plaintifï is a corporation organized under the laws of the stàte 
of New York, and has its principal place of business in Buiïalo ; but 
it also has a regular and established place of business in New York 
City, within the Southern district of New York. The défendant is 
likewise a corporation organized under the laws of New York, and 
maintains its office in the city of New York. 

John C. Kerr and Drury W. Cooper, both of New York City, -for 
appel! ant. .", 

Arthur Johns, of New York City (Clifïord E. Dunn, C. A. li. 
Massie, and Ralp L. Scott, ail of New York City, of counsel), for ap* 
pellee. .' \ 

Before ROGERS, HOUGH, and MANTON, Circuit Judges. ' 

®=>For other cases sec same toplc & KBY-NUMBER in ail Key-Numbered Digests & Ind^e^ 
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ROGERS, Circuit Judge. [1] This suit is brought under the Pat- 
ent Laws of the United States for the alleged infringement by défend- 
ant of thirteen patents issued by the United States. The patents so 
said to be infringed are named in the margin.^ The défendant is 
charged with selling and offering for sale in the United States aéro- 
planes manufactured in Canada pursuant to certain agreements be- 
tween plaintiff and the British government; the Canadian manufac- 
ture having been conducted by a corporation created by that govern- 
ment for that purpose. The total number of claims involved is 80. 
AU the patents involved are for improvements in aéroplanes, and are 
capable of conjoint use, and are so used by plaintiff and défendant. 

The bill of complaint allèges that ail of the patents referred to were, 
by instruments in writing duly executed and recorded in the Unit- 
ed States Patent Office, assigned to the plaintiff, and that plaintiff is 
the sole and exclusive owner of each and ail of them. It also allèges 
that défendant bas infringed each and ail of said patents by offering 
for sale, selling, and using within the Southern district of New York, 
as vvell as elsewhere within the United States, aéroplanes, each of which 
embodies the improvements claimed in each and ail of said patents. It 
contains the following statement: 

"Tlmt the plaintiff, Curtiss Aéroplane & Motor Corporation, has developed 
at large expeiise, and produced in large qnantitles, aéroplanes of a distinctive 
type known tliroushout the aéroplane industry and among ariators as the 
Curtiss .IN-4 machine ; that such machine and the various parts tliereof are 
embodiments of the several inventions of the letters patent heretofore set 
foitli ; that the défendant is ïiow sellins in the T'nited States aéroplanes 
known as Canadian Curtiss or Canadian ,JN-4 machines, which are copies, in 
forin, appcarance, and mechanleal détails, of plaintiffs JN-4 machine, ail in 
violation of plaintlff's rights under such patents and in an unfair and un- 
lawful manner." 

The bill prays an injunction and asks for an account of profits and 
damages resulting from the infringement which it allèges, and that 
any damages assessed may be tripled. The court below dismissed the 
bill for lack of merit, with costs to défendant. 

The plaintiff, prior to the beginning of the World War, was en- 
gaged in the manufacture of aéroplanes, and as a resuit of the war its 
business was greatly extended. In 1916 the plaintiff entered into cer- 
tain contracts with the British government from which it received 
some $4,000,000. The contract into which the plaintiff entered with 
the British government is found in two separate documents: First, 
the agreement of November 20, 1916, with the annexed schedule, which' 

i No. 1.010,842, granted December 5, 1911, to F. W. Baldwin ; No. 1,011,100, 
granted December 5, 1911, to A. G. Bell et al. ; No. 1,170,905, granted February 
8, 1910, to Glenn H. Curtiss; No. 1,195,142, granted August 15, 1916, to Henry 
Kleckler; No. 1,246,024, granted November 6, 1917 to Henry Kleckler; No. 
1 ,246,020, granted November 6, 1917, to Henry Kleckler ; No. 1,246,028, grant- 
<'d November 6, 1917, to Henry Kleckler ; No. 1,290,004, granted December 31, 
1918, to P. G. Zimmerman; No. 1,290,005, granted December 31, 1918, to P. G. 
Zimmerman ; No. 1,290,838, granted January 7, 1919, to Henry Kleckler ; No. 
3,291,678, granted January 14, 1919, to Henry Kleckler; No. 1,294,477, granted 
February 18, 1919, to Henry Kleckler; No. 1,298,625, granted March 25, 1919, 
to P. G. Zimmerman. 
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is a contract of sales ; second, the simultaneous agreement of the same 
date, which is an agreement on the plaintiff's (the seller's) part to 
promote the manufacture by the British government (the buyer) of the 
aéroplanes and engines of the type sold. The record contains a third 
document, dated December 6, 1916. The parties to this document are 
the Curtiss Aéroplane & Motors, Limited, of the first part, and the 
Canadian Aéroplanes, Limited, of the second part. . The Curtiss Aéro- 
plane & Motors, Limited, is a subsidiary company organized in 
Canada, in which the plaintifï owned 83 per cent, of the outstanding 
capital stock; and the Canadian Aéroplane, Limited, is a company 
which the Impérial Munitions Board had caused to be incorporated to 
take over the plant of the Curtiss Aéroplanes & Motors, Limited. 

The document above referred to as a contract of sales was executed 
on behalf of his Britannic majesty's government by J. P. Morgan & 
Co., agents. That document contains the statement that the British 
government has contracted to purchase f rom the plaintiff, and the sell- 
er has contracted to manufacture and sell to the buyer, at the price, 
and subject to the terms and conditions specified, the "sellers JN-4A 
type aéroplane, each equipped with one seller's OX5 type 90 H. P. 
engine, spare parts for such aéroplanes, blueprints and such aéroplanes, 
seller's OX5 type 90 H. P. engine, and spare parts for such engines." 
It also provides for the sale of a specified number of additional en- 
gines and of sets of spare parts of such engines. 

The second document of those referred to was executed by his ■ 
Britannic majesty's government, acting by the Impérial Munitions 
Board of Canada, and it provides in its first clause as follows : 

"Tlie seller agrées to caiise to be sold and delivered to tlie buyer withln ten 
(10) days of the date of the fixiiif; of tbe purchase prlce therefor, as herein- 
after provided, and the buyer as'ecs to accept and pay for, ail of the tools, ma- 
chinery, drawings, patterns, jijîs, etc., of the Canadian company for use In 
the manufacture of seller's JN-4 aéroplanes, including raw materials and 
material manufactured and in process of manufacture at said Toronto plants 
for use in the manufacture of such aéroplanes, the buyer to pay therefor to 
the Canadian company. * • • " 

It provides in its third clause as follows: 

"The seller agrées that at the option of the buyer It will grant or cause to 
be granted to the buyer, as part of the considération moving from the 
seller to the buyer for this agreement, the exclusive right and license nnder 
nny and ail Canadian patents and applications for Canadian patents now or 
at any time hereafter owned by the seller or the Canadian company, and 
any further inventions now or hereafter owned and controUed by them or 
either of them embodying changes in or improvements of seller's JN-4 type 
aéroplanes and of seller's type engines, to manufacture sùch aéroplanes and 
/or engines within the Dominion of Canada, for sale to or use by the British 
government or tne government of any of its possessions, but not for manufac- 
ture, use, or sale otherwise." 

The plaintiff allèges that it was not within the contemplation of the 
parties to the agreements made between plaintifï and the British gov- 
ernment, or within plaintiflE's intention or by its permission, that the 
aéroplanes were to be sold or used by the public, or for other than 
war purposes, or in the United States. Thèse allégations are denied 
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absolutely in an affidavit présentée! by one who was connected with the 
Impérial Munitions Board of Canada, which made the contracts, and 
who was the superintendent of aeronautical supplies ; this department 
being a branch of the Air Ministry in Great Britain and responsible 
only to the government of Great Britain. His affidavit states that 
in entering into the contracts made with the plaintiff it was understood 
that the property manufactured or otherwise acquired by the muni- 
tions' board should become the absolute property of the board, to be 
disposed of as it should see fit. This was purely a war organization, 
arid as soon as hostilities ceased the board proceeded to sell olï every- 
thing controlled by it, including lands, buildings, aéroplanes, motor 
transports, motorboats, and thousands of patented articles of ail kinds, 
including those complained of by the plaintiff. 

it is admitted that the JN-A aéroplanes which are said to infringe 
wefe madê in Canada for the British government under the agree- 
ments to which référence has been made, and that after the war de- 
fendant purchased them from the British government, and, as it ap- 
péps, is now proceeding to sell them in the United States. It is also 
adtnitted that the défendant has announced its intention of establishing 
wàrehouses at various parts of the United States, and such ware- 
hoiïses hâve been established already by it in New York and Chicago, 
in order that it may supply individuals and companies with the spare 
parts of air planes of ail kinds and descriptions and ail standard parts 
which may be used in their manufacture and development, including 
the supplying of standard air plane parts for the particular Canadian 
planes herein involved. 

The défendant corporation has a capital of $500,000, and as the 
record shows, it is in the management of men of character and of ex- 
cellent business standing. The chief engineer of the Curtiss Aéro- 
plane & Motors Limited, of Canada, states in his affidavit that "their 
staff of engineers is composed of the leading aeronautical engineers 
o^ this country." It was organized on November 22, 1918, which was 
prior to the signing of the armistice, and was established, it is said, 
with the idea of organizing an aeronautical engineering and consulting 
corporation of the highest type. At the time of its incorporation there 
was no intention of purcha'sing any of the property of the Impérial 
M-unitions Board of Canada. It appears that after the armistice, and 
w-hen défendant was first approached on the subject of the purchase of 
Some part of the aéroplane equipment of the British government, 
wbich was located in Canada, it declared through its président that it 
was not interested in any extent whatsoever. In January, 1919, the 
■Impérial Munitions Board sold a number of its machines to the 
Canadian government, and the remainder of its equipment was sold to 
F. G. Ericson, a citizen of the United States, at the time a résident 
of^ Toronto, Canada. They were purchased by Ericson in his own 
riame, but as matter of fact he was acting for défendant. He is a 
rnember of the Society of Automotive Engineers and a Fellow of the 
Aeronautical Society of Great Britain, and had been for nine years 
jengaged in the development of aeronautics. In 1915 he was appointed 
chiéf èngiiieei: of the Curtiss Aéroplane & Motors, Limited, of Canada, 
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and when that concern was taken over by the Canadian Aéroplanes, 
Limited, he became its chief engineer. Before the sale to Ericso_p 
was made he informed the director of aviation of the Impérial Muni- 
tions Board what disposition he intended to make of the property. up- 
on acquiring it, and that he expected to sell a few of the planes ih 
Canada, but that most of them would be sold for commercial pur- 
poses in the United States, and that he expected to establish a dejpot 
for such sales in or near Baltimore. With this information in its 
possession the Impérial Munitions Board made the sale, and made it 
entirely without restriction or condition, and gave Ericson fuU right to 
sell and dispose of the property whenever and wherever he might sée 
fit. It may be remarked in passing that the counsel of the munitions 
board, who is referred to in one of the affidavits "as one of the most 
prominent attorneys in Canada," furnished that board with an opinion 
in which he denied the claims set up by the plaintifif as to the riglits 
which the British government had under the agreements already re- 
ferred to. . . 

The bill charges no infringement by manufacture, nor does it raise 
the question when assembling ends and manufacturing begins. It deals 
with nothing but the right to bring into the United States certaii} 
JN-4's which the plaintiff gave permission to make, and in the making 
of which it aided, and for every one of which it has been compensated. 
The right to bring thèse machines into the country is the sole question 
with which the bill deals. 

An aéroplane has been said to be the most mobile article manufac- 
tured, and it is not confined by geographical boundaries. It is susr 
ceptible of use anywhere in the world. As was said at the argunie^it, 
aéroplanes were used by the British government, not only in England 
and Canada, but over the battle fields of Belgium and France, jn 
Egypt, Palestine, Mesopotamia, Northern Russia, South Africa, an4 
indeed wherever hostilities existed. In the very nature of things, and 
from the language used in the agreements, it is évident that the con- 
tracting parties contemplated such widespread use. After this coun- 
try entered the war, the aviation fields in Texas and in other states 
were placed at the disposai of the British authorities and were ac-" 
tually used by them as training fields for Canadian aviators. It doéS 
not appear in this record whether any of thèse Canadian JN-4 plan?ç 
were then brought into the United States for use by Canadian aviators 
on our aviation fields, who were there undergoing training. If, how- 
ever, such planes were then brought into the United States, and if théy 
contained the plaintifï's manufactured engines, it would be difficult to 
believe that any one would seriously contend that their introduction 
involved any violation of the plaintifï's patents. 

The plaintiff and the British government alike understood and, in- 
tended that the aéroplanes to be manufactured by that government as 
well as those to be supplied to it by the plaintiff were to become the 
absolute property of the government, and were to be disposed of as 
the latter should see fit. The express language of the contract is that 
the aéroplanes and other articles should "become and be the absolute 
property of the British government." 
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The plaintiff, in becoming the owner of the patents in suit, acquired 
the exclusive privilège of making, using, and vending, and of au- 
thorizing others to make, use, and vend the subject-matter of the re- 
spective inventions without its permission. Bloomer v. McQuewan, 
14 How. 539, 549, 14 L. Ed. 532. The exclusive right of an inventor 
in his invention was not recognized by the common law, which con- 
fejTed no such monopoly upon him. The right in the United States 
rests upon article 1, § 8, of the Constitution, which gives to Con- 
gress the povver to promote the progress of science and the useful arts 
by securing for limited times to authors and inventors the exclusive 
right to their respective writings and discoveries. While a patent is 
undoubtedly a monopoly it belongs to a class made légal by the con- 
stitutional provision referred to. 

It is important to détermine vvhat right or rights passed to the 
British government under the agreements which it entered into with the 
plaintiff. As we hâve seen, the owner of a patent has three distinct 
rights, which he can dispose of either togetber or singly: (1) The 
right to make the article. (2) The right to use it. (3) The right to 
sell it. Waterman v. Mackensie, 138 'u. S. 252, 11 Sup. Ct. 334, 34 
h. Ed. 923. A grant which does not transfer ail thèse rights is a 
license. So, also, is the right to make, use, and sell the article for spec- 
ified purpose only. Gamewell Fire-Alarm Téléphone Co. v. Brooklyn 
(C. C.) 14 Fed. 255 ; Bogart v. Hinds (C. C.) 25 Fed. 484. See 22 Am. 
& Eng. Encyc. of Law, 430. 

That the British government secured the right to manufacture the 
aéroplanes, and the engines as well, is not open to doubt. In the 
fourth clause of the agreement of sale the plaintiff bound itself from 
time to time to furnish the British government ail information useful 
to it "in the building of such aéroplanes and engines, including engi- 
neering data, blueprints in détail of such aéroplanes and engines," etc. 
The sixth clause of that agreement reads as follows: 

"The seller agrées that at the request of the buyer from time to time It will 
send to the plant to be established by the biiyer in the Dominion of Canada a 
compétent engineer, familiar wtih the design, construction, and methods of 
«laiiufacture of such aéroplanes and/or engines, to assist a!id advise the buyer 
in the manufacture thereof. Such engineer shall report his observations and 
recommendations to the gênerai manager of the plant so to be establislied by 
the buyer, or any other person deslgnated by it for that pirpose, and shall 
continue In the exclusive employment of the buyer during its pleasure, re- 
celving compensation from the buyer at a rate not to exceed fifty dollars 
($50) per week during the time of such continuous and exclusive employment." 

And the seventh clause provides that the British srovernment shall 
pay "on each such engine manufactured" by it a specified sum, adding: 

"And such exclusive right and license shall be grauted only upon the further 
condition that the buyer shall pay to the seller," etc. 

There is much more in the agreements which proves what the 
plaintiff's intention was respecting the right of the British government 
te manufacture, but it is not necessary to set it forth herein. It does 
not in any way restrict or qualify the right of the British govern- 
ment. 
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[2] That goveinment plainly acquired the right under its license 
to make. Did it also hâve the right to use and to vend? The answer 
to this question dépends upon whether the authorization to make was 
gênerai and unrestricted or subject to qualification and conditions, as 
to the disposition of the planes by the British government. The agree- 
ments will be searched in vain for any restriction or condition as to 
the right to use or to vend ; and in the absence of such restriction we 
understand the law to be that the British government obtained a full 
and unqualified right to use and sell the planes and engines, and that 
this right passed to ail subséquent purchasers, and therefore to this 
défendant. No American or British décision asserting a contrary 
doctrine is known to us. 

The plaintifï relies on certain cases, but an examination shows that 
they are plainly distinguishable, and do not support the plaintiff's con- 
tention. The cases upon which it relies belong to one or the other of 
two classes : (1) Those in which there bas been a sale of a patented 
article, or a license to manufacture, but accompanied by explicit and 
unequivocal restrictions as to the time, or place, or manner of using 
the article so sold or licensed, or as to the ultimate disposai thereof. 
Dickerson v. Matheson, 57 Fed. 524, 6 C. C. A. 466; Dickerson v. 
Tinling, 84 Fed. 192, 28 C. C. A. 139; Dickerson v. Sheldon, 98 Fed. 
621, 39 C. C. A. 191. (2) Those in which there bas been no partici- 
pation whatever by the owner of the patent, either as a party or as a 
privy, in the putting out of the article which is alleged to infringe. 
Boesch V. Grafï, 133 U. S. 697, 10 Sup. Ct. 378, 33 L. Ed. 787; 
Featherstone v. Ormonde Cycle Co. (C. C.) 53 Fed. 110; Daimler v. 
Conklin, 170 Fed. 70. 95 C. C. A. 346, 27 L. R. A. (N. S.) 534. And 
if a patentée retains title to the patented machine, which was not done 
in this case, he may restrict its manner of use, in the lease or other 
contract. United States v. United Shoe Machinery Co., 247 U. S. 
32, 58, 38 Sup. Ct. 473 (62 L. Ed. 968). In Chafifee v. Boston Belting 
Co., 22 How. 217, 223 (16 E. Ed. 240), the Suprême Court said: 

"When the patented machine rightfuUy passes to the hands ol the pur- 
chaser from the patentée, or from any other person by him authorized to con- 
vey it, the machine is no longer within the llmits of the monopoly. * • * 
By a valid sale and purchase, the patented machine becomes the prlvate in- 
dlvidual property of the purchaser, and is no longer protected by the laws of 
the United States. » • » " 

In Bloomer v. Millinger, 1 Wall. 340, 350 (17 E. Ed. 581), the court 
said: 

"Patentées acquire the exclusire right to make and use, and vend to others 
to be lased, their patented inventions for the period of time speclfied in the 
patent; but when they hâve made and vended to others to be used one or 
more of the things patented, to that extent they hâve parted with their ex- 
clusive right. They are entltled to but one royalty for a patented machine, 
and consequently, when a patentée has himself constructed the machine and 
sold it, or authorized another to construct and sell it, or to construct and use 
and operate it, and the considération has been paid to hIm for the right, he has 
then to that extent parted wIth hls monopoly, and ceased to hâve any Interest 
whatever in the machine so sold or so authorized to be constructed and oper- 
ated." 
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The purchaser of a patented article from a territorial licensee (one 
whose rights are limited to a restricted territory) may, unless there 
is a spécifie agreement to the contrary, use the article so purchased 
outside of the territory without interférence from the patentée. The 
article is no longer within the monopoly of the patentée, and the pur- 
chaser can use it anywhére. This principle was announced in Adams 
V. Burke, 17 Wall. 453, 456 (21 L. Ed. 700), where it was said: 

"It seems to us that, altliougli the right of Lockliart & Seelye to manufac- 
ture, to sell and to use thèse cofiBn lids was limltcd to the eircle of 10 miles 
around Boston, that a purchaser from them of a single coffin acquired the 
right to use that coffin for the purpose for whieh ail coffins are used ; that, 
so far as the use of it was conceniod, the patentée had received his considéra- 
tion, and it was no longer within the monopoly of the patent. It would be to 
ingraft a limitation upon the right of use not contemplated by the statute, 
nor within the reason of the contract to say that it could only be used within 
the 10-niile eircle." 

And see, to the same efïect, Hobbie v. Jennison, 149 U. S. 355, 13 
Sup. Ct. 879, 37 h. Ed. 766; Keeler v. Standard Eolding Bed, 157 U. 
S. 660, 15 Sup. Ct. 738, 39 h. Ed. 848. In the case last cited the court 
said: 

"Upon the doctrine of thèse cases we think it follows that one who buys 
patented articles of manufacture from one authorized to sell them beeomes 
possesséd of an absolute property in such articles, unrestricted in time or 
place. * * * The conclusion reached doea not deprire a patentée of his 
just rights, because no article can be unfettered from the claim of his monopo- 
ly without paying its tribute. The inconvenience and annoyance to the public 
that an opposite conclusion would occasion are too obvious to require il- 
lustration." 

If a patentée or his assignée sells a patented article, that article is 
freed from the monopoly of any patents which the vendor may pos- 
sess. If the thing sold contains inventions of several United States 
patents owned by the vendor, the article is freed from each and ail 
of them; and if the vendor has divided his monopoly into différent 
territorial monopolies, his sale frees the article from them ail. If 
the vendor's patent monopoly consists of f oreign and domestic patents, 
the sale frees the article from the monopoly of both his foreign and his 
domestic patents, and where there is no restriction in the contract of 
sale the purchaser acquired the complète title and full right to use and 
sell the article in any and every country. This doctrine was recogniz- 
ed by Judge Wallace in the Circuit Court for the Southern District of 
New York in 1885, in Holiday v. Mattheson, 24 Fed. 185. That case 
raised the question whether the owner of a patent in the United States 
for an invention, and who had sold the patented article in England 
without restrictions or conditions, could treat as an infringer one who 
had purchased the article in England of a vendee of the patentée, and 
could restrain him from using or selling the article in the United 
States. In declding the question adversely Judge Wallace said : 

"When the owner sells an article without any réservation respecting its 
use, or the title which is to pass, the purchaser acquires the whole right of 
the vendor in the thing sold, the right to use it, to repair it, and to sell it 
to others ; and second purchasers acquire the rights of the seller, and may 
do with the article whatever the flrst purchaser could hâve lawfully donc If 
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he had not parted witti it. The presumption arising from such a sale is that 
the vendor intends to part with ail his riglits in the thing sold, and that 
the purehaser is to acquire an unqualifled property in it ; and it would be 
inconsistent with the presumed understanding of the parties to permit the 
vendor to retain the power of restricting the purehaser to using the thing 
bought In a particular way, or in a partlcular place, for a limited period of 
time, or from selllng his rights to others. It is quite immaterlal whether the 
thing sold is a patented article or not, or whether the vendor is the owner of a 
patent which gives him a monopoly of its use and sale. If thèse clrcum- 
stances happen lo concur, the légal eiïect of the transaction is not changed, 
unless by the conditions of the bargain the monopoly right is impressed upon 
the thing purchased ; and if the vendor sells without réservation or restric- 
tion, he parts with his monopoly so far as it can in any vpay qualify the 
rights of the purehaser." 

And see Morgan Envelope Co. v. Albany Perforated Wrapping Pa- 
per Co. (C. C.) 40 Fed. 580. 

Counsel for plaintifï relies strongly upon Société Anonyme des 
Manufactures de Glaces v. Tilgman's Patent Sand Blast Co., L. R. 25 
Ch. Div. 7. That case, however, is readily distinguishable in its f acts. 
There were two patents for the same invention, one Belgian and one 
British. The two patents were owned by the same concern. A third 
party had purchased the patented article in Belgium, and had then 
undertaken to import his purchase into England. The owner of the 
British patent had not manufactured the article, nor sold it, nor in 
any way authorized the purehaser to bring it into England, and there- 
fore was not estopped from enforcing his rights against the purehaser. 
The owner of the patent had granted to the Belgian Société Anonyme 
a mère ordinary license to operate under the Belgian patent, and the 
court held that, inasmuch as the relationship was that of ordinary li- 
censor and licensee, the Belgian product was not imrnune from in- 
fringement within Great Britain. In the course of his opinion in that 
case Cotton, L. J., however, said: 

"When an article is sold without any restriction on the buyer, whether it 
is manufactured under either one or the other patent, that, in my opinion, as 
against the vendor gives the purehaser an absoluté right to deal with that 
which he so buys in any way he thinks fit, and of course that ineludes selling 
in any country where there is a patent in. the possession of and owned by the 
vendor." 

The extract quoted fits the facts of this case. The plaintifï herein 
as the original vendor gave to the British government, as purehaser, an 
absoluté right to deal with that which it purchased in any way it 
thought fit, and défendant herein dérives its right from that govern- 
ment to bring the aéroplanes into the United States in the manner it 
did, and the plaintifï is without ground of complaint. As the plaintifï 
lias already been paid for thèse aéroplanes the fuU price it asked, it is 
-10 longer concerned about tlie price at which the article is sold, or 
whether the article is kept in Canada, or in Great Britain, or in the 
United States. We may. summarize our conclusions: 

It is admitted that, if the aéroplanes which are alleged to infringe 
had been built in Canada under a limited license, or under a Canadian 
patent, and then brought into the United States, infringement would 
hâve been made out. But that is not this case. 
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It appears that the aéroplanes complained of were manufactured un- 
der a license from the plaintiff and with the latter's active assistance, 
and that they contain angines furnished by the plaintiff with the in- 
tent that they should be so used. 

It appears that the plaintiff has been paid a sum in excess of $4,- 
000,000 for the aéroplanes and engines which plaintiff sold or agreed 
might be manufactured. 

It appears that the license under which the aéroplanes were manu- 
factured contained no restriction or limitation as to time, or place, or 
mannel- of use of the aéroplanes, nor as to the ultimate disposition 
which might be made of them, and that they were therefore freed from 
the monopoly of the plaintiff's patents. 

The decree appealed from is in ail respects affirmed, with the costs 
of both courts. 



E. H. MUMFORD CO. et al. v. MUMFORD MOLDING MACH. CO. 

(Circuit Court of Appeals, Tliird Circuit. May 7, 1920. Reliearing Denied 

August 14, 1920.) 

No. 2532. 

Patents -S^Sld) — Patent held invalid because of prior use. 

Where the application for a patent was not flled until April 6, 190T, 
proof of prior use of a machine substantially the same as that covered by 
the patent prior to March 16, 1905, wlll invalldate the patent, though in- 
vention was claimed to hâve been perf ected late in the year 1905, 

Appeal from the District Court of the United States for the Dis- 
trict of New Jersey; John Rellstah, Judge. 

Bill by the E. H. Mumford Company and others against the Mum- 
ford Holding Machine Company. From a decree dismissing the bill, 
complainants appeal. Affirmed. 

C. Percy Hutchinson, of Trenton, N. J. (Harvey L. Lechner and Paul 
Synnestvedt, both of Philadelphia, Pa., of counsel), for appellants. 

Wm. Steell Jackson, of Philadelphia, Pa. (Thomas H. Sheridan, of 
Chicago, 111., of counsel), for appellee. 

Before BUFFINGTON, WOOLLEY, and HAIGHT, Circuit 
Judges. 

PER CURIAM. In the court below, the patent in suit (No. 932,563, 
issued to E. H. Mumford on August 31, 1909) was held invalid be- 
cause of a prior use by the LrUnkenheimer Company, of Cincinnati, 
Ohio, and the appellants' bill was accordingly dismissed. Admittedly, 
an apparatus or machine which was remodeled and used by the Lun- 
kenheimer Company is substantially the same as that covered by the 
patent, and if it was used prior to the date of the invention of the lat- 
ter the patent is invalid. The décisive question on this hranch of the 
case is therefore whether the appellee established, with the requisite 

®S9For otber cases see same topic & KEY-NUMBER in ail Key-Numbered BIgests & Indexes 
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degree of certainty, the fact that the L,unkenheimer apparatus was used 
prior to the date of Mumford's invention. 

We hâve carefully examinée and considered ail of the testimony 
bearing on this question, and hâve reached the conclusion that the 
prior use has been established beyond what seems to us any reasonable 
doubt. We think it would serve no useful purpose to revievir and an- 
alyze the évidence. If it be assumed that the appellant has succeeded 
in showing that the date of the Mumford invention was as early as 
October, 1905, although the application was not filed until April 6, 
1907, and that the appellee has not established that the L,unkenheimer 
use began in the early part of 1904, as its évidence tends to prove, still 
we are satisfied that the lyunkenheimer apparatus was designed and 
used at least prior to March 16, 1905. 

Aocordingly the decree of the court below must be affirmed, with 
costs. 



LOOSE et al. v. BELLOWS FALLS PULP PLASTER CO. et al. 

(Uircuit Court of Appeals, Second Circuit. March 31, 1920.) 

No. 165. 

1. Discovery <S=>8 — Equîty has no jurisâiction to gi-ant discovery to ascertain 

damages in aid of légal demand. 

Equity is without jurisdiction of an action to recover royalties under a 
contract granting an exclusive territorial riglit or license under a patent 
because discovery is sought for the sole purpose of ascertaining the 
amount of royalty due; such évidence being available In a law action 
under Rev. St. § 724 (Comp. St. § 1469). 

2. Patents <§s=2l8(l) — Royalty under license limited to patented product. 

Under a contract granting a right or license to manufacture under a 
patent, and by which the grantee agrées to pay a royalty, such royalty is 
limited to the product which comes within the scope of the patent. 

3. Patents <S=>218(4) — Assignée of license contract not liable thereon for 

royalties. 

That the right to manufacture a patented article under a license con- 
tract was transferred to a corporation does not render the corporation 
liable for royalties under the contract, in the absence of proot that it as- 
sumed such liability. 

Appeal from the District Court of the United States for the District 
of Vermont, 

Suit by Maximus E. Loose and Thomas E. Baird against the Bel- 
lows Falls Pulp Plaster Company and G. Frank Hendee. Decree for 
complainants, and défendants appeal. Reversed and remanded, with 
directions. 

Suit began against the corporate défendant, and three Individuals, ot 
whom one was never served, and one died before decree. The action was not 
revived against the decedent's estate, and decree pas.sed only against the cor- 
poration and Hendee. The latter was jolntly interested with the other in- 
dlvidual défendants in the business producing this litigation; but, as decree 
passed asainst hlm al one, it is con ventent to speak of him as doing the 
things which in fact ail three dld. 

PlaintifCs owned the patent of Coale, No. 635,996, dated October 31, 1899, 

^ssFor other caBes see saine topic & KEY-NUMBER in aU Key-Numbered Dlsests & ladexn 
2G6 F.— 6 
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for "wall plaster," whereot the single clalm is : "A composition of mafter 
comprising calcined plaster, cernent, clay, lime, fiber, and stuceo retarder In 
the proportions substantlally as described." 

In 1903 two written agreements were made between plaintiffs and the three 
mien we refer to as Hendee. They are of the same date, and plainly con- 
stitute but parts of the same transaction. One paper recites that Hendee "is 
désirons of obtainlng an interest in said Invention and letters patent in and 
for the territory hereinafter described," wherefore, in considération of $3,000 
and "other valuable considérations," plaintiffs "grant, sell, asslgn, and set 
over [to Hendee] said letters patent No. 635,996 as secured by said letters 
patent withln and for the state of Vermont [and four counties of New Hamp- 
shire] only; tûe same to be held and enjoyed [by Hendee and asslgns] withln 
and to the said spécifie and asslgned territory to the full term" of the patent. 

The other and cotemporaneous paper récites that to Hendee was "thls 
day" conveyed ail plaintiffs' rights in the patent, "In and for" the described 
territory, wherefore Hendee agrées to pay plaintifC 50 cents per ton "on each 
and every ton of plaster wherein wood pulp or wood fiber Is used, made and 
sold by them or thelr successors or asslgns withln said territory during the 
life of the patent." Hendee also agreed to furnlsh a monthly statement ot 
the plaster made and sold by his party, "or by thelr successors and assigns, 
contalning wood pulp or fiber during the preceding month," and to pay "the 
royalty" of 50 cents per ton on the quantlty thus "made and sold." The 
Hendee party alào agreed to erect a mlll and begin manufacture "under said 
patent" withln six months, and further covenanted that no plaster made and 
fsold by them or thelr assigns should be called "elastlc pulp plaster," except 
eueh as should "strlctly conform to the formula and materials used under 
said patent." 

As was contemplated by ail parties when thls bargaln was made, Hendee 
et al. organlzed the corporate défendant, became Its principal shareholflers and 
ofiîcers, and caused the corporation to make and sell the Coale patented com- 
pound undér the naine "elastlc pulp plaster." The royalties were pald by the 
corporation for some two years, when défendants complalned that plaintiffs 
were not protectlng them from Infringing compétition withln thelr own terri- 
tory. They (apparently for thls reason) refused or neglected to pay further 
royalties, and somewhat^Iater, but a year or more before subpœna Issued here- 
In, made and sold as "elastlc pulp plaster" a substance contalning wood fiber, 
but whoUy omlttlng the cément speclfled In the Cîoale patent, and greatly vary- 
Ing the proportions of other Ingrédients. 

The Mil herein, filed In 1908, sets forth the substance of the foregoing facts, 
and prays for a discovery of the records of the corporate défendant to ascer- 
taln the quantlty of plaster contalning wood pulp made and sold by It withln 
the territory allotted to Hendee ; also for an accounting as to the same, and 
a decree at the rate of 50 cents a ton agalnst ail the défendants for the royal- 
ties so shown to be due and unpaid. 

The recoru contalns no évidence showing or tending to show that the de- 
fendants' new formula product infringed the Coale patent; the court below 
held that slnce what the corporate défendant made under such new formula 
contained wood fiber, and was sold under the name "elastlc pulp plaster," ail 
the défendants were estopped from "defendlng on the ground that it was man- 
ufactured under a différent formula." The final decree accordingly Is a money 
judgment for ?35,092.90, representing, wlth Interest, 50 cents for every ton 
(Of "elastlc pulp plaster" made and sold by the corporation, slnce royalties 
eeased to be pald. 

Marvelle C. Webber, of Rutland, Vt., and Alexander Dunnett, of 
St. Johnsbury, Vt., for appellants. 

"Geo. A. Weston, of Bellows Falls, Vt., and John G. Sargent, Wil- 
liam W. Stickney, and Homer L. Skeels, ail of Ludlow, Vt., for ap- 
pellees. 

Before WARD, ROGERS, and HOUGH, Circuit Judges. 
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HOUGH, Circuit Judge (after stating the facts as above). By the 
conveyance to Hendee et al. plaintiffs doubtless intended to give them 
an "exclusive right" in the Coale patent to a "specified part of the 
United States." R. S. § 4898 (Comp. St. § 9444). The intent was 
to make them grantees and not assignées or licensees. Robiiison, Pat. 
§ 763 ; Pope, etc., Co. v. Gormully, etc., Co., 144 U. S. 248, 12 Sup. Ct. 
641, 36 L. Ed. 423. 

It may be assumed, but need not be decided, that the grant was not 
reduced to a license by the réservations of a royalty or otherwise. 
Cf. Sechler, etc., v. Deere, etc., Co., 113 Fed. 285, 51 C. C. A. 242. 
If this suit were for infringement, the distinction would be of im- 
portance; but in respect of estoppels and methods of procédure 
there is no différence between the attempted collection of royalties 
from a licensee and grantee. Robinson, Pat. §§ 794, 820. 

[1] By timely motion and assignment of error appellants présent 
the question whether equity bas jurisdiction over this suit; and we 
must find that such jurisdiction does not exist. Plaintifïs seek merely 
to recover money computable with certainty as soon as the number 
o£ tons of plaster is ascertained; yet, as the pleading shows, it is 
thought that, by asking discovery, jurisdiction will be exercised to take 
an account. 

Chancery grants discovery when the law afïords no adéquate reme- 
dy to extract from a défendant facts in his exclusive possession which 
are a part of or constitute the cause of action. But mère difficulty of 
proving his case will not confer on a plaintifï the right to file a bill- 
United States v. Bitter Root Co., 200 U. S. 472, 26 Sup. Ct. 318, 50 
L. Ed. 550. Equity will not aid law to ascertain damages by enter- 
taining a bill for discovery. Munger v. Firestone, etc., Co., 261 Fed. 
921, C. C. A. . A fortiori will it not retain a bill when the dis- 
covery desired bas no other purpose than the liquidation of damages. 
Such is the présent case; for there is no mutuality in the account. 
The cause of action rests on unquestionable written documents, and 
the only purpose of a bill in equity rather than a déclaration at law is 
to avoid the trouble of proving before a jury, by the use probably of 
R. S. § 724 (Comp. St. §• 1469), the number of tons made and sold by 
défendant. 

The method of recovering royalties being the same hère as it 
would be if défendants were licensees, it is settled that a bill merely 
to get unpaid royalties will not lie. Keves v. Eurêka, etc., Co., 158 U. 
S. 150, 15 Sup. Ct. 772, 39 L. Ed. 929; Heckscher v. Pennsylvania, 
etc., Co. (D. C.) 205 Fed. 377, and cases cited. 

[2] As plaintifïs' claim may still be urged at law, we consider the 
question of damages. From the ténor of ail the written documents it 
is plaih that what Hendee et al. agreed to do was to make plaster un- 
der Coale's patent, and royalty was to be paid on that kind of plaster. 
It may be true that any plaster containing wood fiber is Coale's plas- 
ter, "substantially as described"; but the fact was controverted, and 
there is no proof of it. Even less is there any proof that ail plaster 
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to which the descriptive phrase "elastic pulp" is appropriate was with- 
in Coale's range of équivalents. 

This action is not to recover royalty on plaster marketed under a 
particular name, but to recover the sum agreed to be paid on plaster 
of a particular kind, viz. Coale's kind. A licensee or grantee, paying 
royalties, pays on vi^hat he has agreed to make ; he is estopped to im- 
peach the patent under which he opérâtes, and the patent is entitled to 
a generous construction as against him, but that is ail. Eclipse, etc., 
Co. V. Farrow, 199 U. S. 581, 26 Sup. Ct. 150, 50 L. Ed. 317; Western, 
etc., Co. V. Robertson, 142 Fed. 471, 7Z C. C. A. 587; Walker, Pat. 
§ 507. 

[3] We further hold that no ground has been shown for the re- 
covery of royalties from the corporate défendant. From the course 
of business it was inferred below that Hendee had assigned to the 
corporation the contract with the plaintiiïs. As to this we express no 
opinion, but, assuming it as true, there is no évidence that on receiv- 
ing such assignaient the corporation assumed the obligation of Hendee 
et al. to pay royalties. It is only by virtue of such assumption that 
liability arises on the contract, and this action is on the contract, for 
no défendant is sought to be held in tort. Cf. Goodyear, etc., Co. v. 
Dancel, 119 Fed. 695, 56 C. C. A. 300, and cases cited. 

The decree appealed from is reversed, and the cause remanded, with 
directions to dismiss the bill as to Bellows Falls Pulp Plaster Company 
and to transfer the original bill as against Hendee to the law side of 
the court, there to be proceeded with, with such altération in the plead- 
ings as shall be essential. As equity never had jurisdiction, the sup- 
plemental bill falls, and is directed to be dismissed without préjudice. 

Appellants are granted the costs of this appeal; the corporate de- 
fendant will recover its costs of action on taking dismissal of bill. 
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WINDOW GLASS MACH. CO. et al. v. SMETHPORT WINDOW GLASS CO. 

(District Court, W. D. Pennsylvania. May Term, 1917.) 
No. 132. 

1. Patents <S=»328 — For covering réceptacle in glass-drawii^ apparatus held 

valid and infringed. 

Lubbers patents, Nos. 702,013, clalms 1, 12, 17, 702,014, clalms 1, 12, and 
702,015, claims 1, 2, 5, 6, covering the construction of the réceptacle for 
molten glass in apparatus for drawing glass cylinders, held valid and in- 
fringed by the construction of defendant's tank. 

2. Patents <S=>328 — For covering air control in drawing glass cylinders held 

valid and infringed. 

I.ubbers patents. Nos. 702,013, claims 4, 5, 702,014, claims 5, 6, 702,016, 
claim 2, 702,017, claim 7, 886,618, claims 1, 22-25, and 1,020,920, claims 3, 
6, 7, 8, covering automatlc régulation of the rate of air supply during the 
drawing of glass cylinders held valid and infringed. 

3. Patents '§='328 — For covering variable speed of drawing of glass cylinders 

held valid and infringed. 

Chambers patent, No. 762,880, claims 1, 2, and Lubbers, No. 822,678, 
claims 1-3, 5-8, covering the idea of gradually increaslng the speed ot 
the draw during the opération of drawing glass cylinders, held valid and 
infringed. 

4. Patents ®=>328 — 914,588, claims 5-7, and 926,501, covering adjustment for 

surface tension in drawing glass cylinders, held valid and infringed. 

Lubbers Patents, Nos. 914,588, claims 5-7, and 926,501, covering means 
for adjusting the point of drawing glass cylinders from the réceptacle to 
compensate for variation of surface tension, held valid notwithstandlng 
claimed anticipation, and infringed. 

5. Patents <S=3ll2(3)— Prima facie valid. 

Patent Is prima facie évidence of its valldity, and to overcome this 
presumption the burden rests on him who asserts want of novelty to 
prove it by clear and convinclng évidence. 
6., Patents '^='72 — Process patent can be anticipated only by another process. 

A process patent can only be anticipated by a simllar process, not by a 
prior apparatus simllar to that used by patentée to effectuate his process. 

7. Patents <S=>328 — For covering apparatus for taking down dravra glass cylin- 

ders, held valid and infringed. 

Patents Nos. 702,014, claims 8, 9, 890,306, claims 1-5, 1,073,613, claims 
1-7, 13, 20-22. 1,102,803, claims 1, 4-6, and 1,176,505, ail claims, except 
6 and 7, covering the method and apparatus for taking down drawn glass 
cylinders after the drawing opération Is completed, held valid and in- 
fringed. 

8. Patents <S=328 — For covering spring horse for drawing glass cylinders held 

valid and infringed. 

The Hitner patent, No. 821,361, and the Bridge patent. No. 1,006,995, 
claims 1, 2, 4, covering the spring horse with adjustable arms and appara- 
tus for topplng and capping drawn glass cylinders thereon, held valid 
and infringed. 

9. Patents <©=328 — 841,011, claims 3-5, covering Inclosure for drawn glass 

cylinders, held valid, but not infringed. 

Hart patent, No. 841,011, claims 3-5, for drawing glass cylinders within 
an inclosure, surroundiug it with practlcally confined atmosphère, held 
valid, but not Infringed, by a plate for another purpose whlch protected the 
cylinder from draft only from one direction. 

In Equity. Suit for infringement of patents by the Window Glass 
Machine Company and another against the Smethport Window Glass 
Company. Decree ordered for complainants. 

4ts>Far otber casea see same topic & KBY-NXJMBER in ail Key-Numbered Digests t Indexe* 
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Bakewell & Byrnes, of Pittsburgh, Pa., for plaintifïs. 
Marshall A. Christy, of Pittsburgh, Pa., Hood & Schley, of Indian- 
apolis, Ind., and F. D. Gallup, of Smethport, Pa., for défendant. 

THOMSON, District Judge. The burden resting on the court in 
this case, growing out of the numerous patents involved and the very 
voluminous records, has been greatly lightened by the décision of the 
Circuit Court of Appeals (26rFed. 362) in the appeal from a decree 
of this court, in the case of thèse plaintifïs against the Consolidated 
Window Glass Company and others, as many of the patents there in 
suit, are involved hère. In my opinion in the Consolidated Case, I 
gave a gênerai description of the process of drawing glass cylinders by 
machinery from a réceptacle of molten glass ; the numerous and per- 
plexing problems involved in the process ; the large amount of money 
expended, and tireless expérimental work required, extending over 
many years, before the art had reached that stage of advancement 
which made it commercially successful. Thèse matters need not be 
repeated in this opinion. I there found that John H. Lubbers and 
his associâtes worked out the basic problems involved in the drawing 
of glass cylinders by machinery ; that others before him had discovered 
important principles, and made ingenious expérimental efforts in the 
field, but that to his genius and labors belongs the crédit of creating 
this art and giving it life, resulting in the establishment of a great and 
useful industry. 

Of the 18 patents in suit, 12 were in litigation in the Consolidated 
Case, namely: Lubbers patents. Nos. 702,013, 702,014, 702,015, 702,- 
016, 702,017, 822,678, 886,618, 914,588, and 1,020,920; Chambers 
patent No. 762,880; Hitner patent. No. 821,361; and Bridge patent. 
No. 1,006,995. The claims of the several patents there in suit were 
sustained by the Circuit Court of Appeals, except Lubbers apparatus 
and method patents. Nos. 702,016 and 702,017, covering what is 
known as "pop valves" intended to allow the air to escape from the 
cylinder when the pressure rose above a determined limit. But, in 
addition, certain patents not involved in the Consolidated Case are in 
suit in this case, raising additional questions of validity and infringe- 
ment. The validity of the respective claims in the various patents in- 
volved in the Consolidated Case having thus been established, the in- 
quiry, so far as the same questions are raised hère, has been very 
greatly narrowed. 

In determining the question of validity and infringement, the claims 
can best be considered in groups as they relate to a particular process 
or patent: 

[ 1 ] First, as to bath problems, patents, and claims : This group in- 
volves claims 1, 12, and 17 of patent, No. 702,013, claims 1 and 12 
of 702,014, and claims 1, 2, S, and 6 of patent 702,015. , 

A description of the defendant's apparatus and practice was fur- 
nished by the défendant and ofïered in évidence by the plaintifïs. 
Plaintifïs* Exhibit No. 9, and one of plaintifïs' illustrative ' drawings, 
which are attached hereto, show the f orm of construction of the de- 
fendant's plant. 
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Plaintiffs' Exhibit No. 9, Perspective View of Defendant's Tank. 




88 266 FEDERAL EEPORTER 

lUustrative Drawing of Defendant's Tank. 
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The melting end is somewhat narrower than the drawing end. De- 
fendant, about 1913, rebuilt and widened the working end of its fur- 
nace to the présent f orm ; that is, with the side walls converging to- 
ward the front. In the arch adjacent to each side wall are four draw- 
ing openings, each being defined by depending mantel blocks with 
in-turned lower ends or toes, between which and the floating rings there 
is a gap of about one-half inch. This forms a substantially circular 
drawing opening, closely adjacent to the surface of the glass. Thèse 
depending blocks are each supported by vertically adjustable hangers 
from a frame, which is itself vertically adjustable from a stationary 
frame. A floating clay block called the ring spider, has vertical slots, 
which receive lugs in the sides of the floating rings, and the latter, by 
rotation of the spider, are brought alternately from the furnace into 
alignment with the drawing opening. The spider is engaged by the 
lower end of a vertical shaft driven in either direction, the action of 
which is controlled by a lever at the blower's stand. While the 
drawing portions of the tank hâve the full depth of glass throughout, 
a référence to the drawings attached shows that the widening of the 
working end of the furnace brings the drawing stations outside of 
the tank proper ; that is, to one side of the main flow of the hot cur- 
rents of glass in the tank. 

I think the clear purpose of this construction is, not only to get the 
drawing stations to one side of the main flow of hot currents, but is 
also an endeavor to equalize the température conditions throughout the 
length of the drawing end of the tank ; the extensions being widest at 
the end nearest the main body of the tank, and gradually narrowing 
toward the nose end, where the heat decreases. The évidence shows 
that the mantel blocks or shades are provided for the express purpose 
of cutting ofif the heat of the furnace from the drawing point. Du 
Cheamp, who designed and installed defendant's apparatus, testi- 
fîes that thèse mante! blocks, together with the floating ring, shield 
ofif the heat of the furnace sufficiently to allow the glass to set as the 
cylinder is drawn, and that this could not be satisfactorily donc in the 
furnace as constructed, if the mantel blocks were removed. 

It appears that défendant first started with a tank having the pro- 
jecting doghouse form, or forehearth. Later this extension was push- 
ed back into the tank in such a manner as to give a sheltered portion 
along the breast wall of the tank. To the drawing stations the glass 
flows continuously from the main body of the tank; the roof of the 
side portion is lower ; by its position it is measurably protected from 
the main flow of hot currents, and is shehered by depending shades, 
which coact with the floating rings, shutting ofï the intense heat of 
the furnace. This condition, in my opinion, is the fundamental équiva- 
lent of the Lubbers forehearth. 

The validity of Lubbers patents Nos. 702,013, 702,014, and 702,- 
015, having been upheld by the Circuit Court of Appeals in the Consoli- 
dated Case, I see nothing in any additional défense hère urged to affect 
that finding. I find infringement of each of the forehearth drawing 
claims in suit in thèse three patents. Comparing defendant's apparatus 
with claim 1 of patent No. 702,013, we hâve a réceptacle for molten 
glass, means for heating that portion of the body of the glass from 



90 266 FEDERAL REPORTER 

which the cylinder is drawn (burners projecting through the breast 
wall), a shield arrangéd to eut ofï the heat from the exterior of the 
cylinder adjacent to the drawing point, a bait having a fluid supply 
pipe connected thereto, and the connections for raising Jind lowering 
the bait. 

Thèse éléments are combined substantially, and for the same pur- 
poses, as in patent No. 702,013. Defendant's apparatus has ail the 
éléments of claims 12 and 17 of this patent — the forehearth extensions, 
the drawing apparatus, means for heating the glass in such extensions, 
and the shielding means of claim 12. It has ail the éléments of the 
method claims of patent No. 702,014. Compared with claim 1, it draws 
a cylinder from a bath of molten glass, beats that portion of the body 
of the glass from which the cylinder is drawn, shields the cylinder 
from the heat, and supplies air to the interior of the cylinder during 
the drawing opération. It infringes claim 12 of this patent, as it draws 
a hollow article from a bath of molten glass, severs the lower end of 
the article from the bath by admitting heat currents to the lower por- 
tion, moves the article to one side, and severs its upper end from the 
drawing device. Defendant's cylinder is taken down with the drawing 
device attached, by a downward and latéral motion, and then severs 
the cap portion and bait from the cylinder. 

Each of claims 1, 2, 5, and 6 of patent No. 702,015 are infringed- 
As in daim 1, there is a ring arrangéd to float upon the glass bath 
and a shield device arrangéd to form a sealing joint, with the ring above 
the level of the bath. It has also the depending shield of claim 2, 
as its mantel block dépends from the overhead supports. Claim 5 is 
infringed, because its floating ring has holding devices for retaining it 
in position, the dovetailed engagement of its lug with the spider, and 
the shield and drawing apparatus are arrangéd to operate within the 
shield. Claim 6 is broader still, as it simply spécifies that the shielding 
device and floating ring are arrangéd to coact. As in the Consolidated 
Case, I think the slight gap, perhaps half an inch, between the toes 
of the mantel blocks and the floating ring, is not material, as there js 
the clearest kind of co-operation between the parts, and in both the 
same resuit is sought and obtained. 

Lubbers was careful not to be limited to any particular form of 
shield, as he states in the spécifications of patent No. 702,013: 

"I use the word 'shield' in the broad sensé, to Include any device for pre- 
renting the access of heat to the article being drawn." 

The prior art relied upon against the forehearth patents and claims 
was Gonsidered and passed upon in the Consolidated Case, and I find 
notliing to alter my views therein expressed. I see little relevancy in 
the Danner patent, set up in this case. It relates to a différent art, 
that bf spinning a small glass tube horizontally from the point of a 
cône revolving at a high rate of speed. Nor do I deem relevant the 
évidence offered that some measure of success has been recently 
achieved in sheet drawing. It appears that this process has not as yet 
reached a very successful solution, and the improvement which has 
made this partial success possible was discovered long after the sheet- 
drawing patents, set up by the défendant, were issued. 
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[2] Air Control—Pa.tent No. 702,013, daims 4 and 5; patent No. 
702,014, daims S and 6: 

Claims 4 and 5 of the first patent were net involved in the Consoli- 
dated Case, as there défendants did not use any means for automatic 
air control; a blower's hand valve being employed. They were in- 
volved, however, in the Okmulgee suit, and there held valid. The 
prior art does not disclose the automatic régulation of the air, as called 
for in daim 4, nor the connection of the controlling valve with a mov- 
ing dément for automatically actuating the valve during the draw, as 
called for by daim 5. The graduai increase of the air supply as the 
cylinder lengthens is an abselutely essential condition ; and to do this 
automatically, to so proportion the movement of the valve with that of 
the drawing apparatus that the amount of air admitted at any given 
moment of the draw would dépend upon the length of the cylinder 
then drawn, and so adjusted that any variation in speed would produce 
a corresponding variation in the air admitted, was certainly a novel 
and important inventive conception. 

Claim S of patent No. 702,014 was involved in the Consolidated Case, 
and while this court did not sustain it, its validity was upheld by the 
Circuit Court of Appeals, which finding is controlling in this action. 

While claim 6 was not involved in that case, it includes the auto- 
matic régulation of the rate of air supply, and is valid for the rea- 
sons applicable to claims 4 and 5 of patent No. 702,013. 

Patent No. 702,016, daim 2; patent No. 702,017, claim 7: 

As held by this court in the Consolidated Case, thèse claims were 
intended to cover only valve openings, were never put into practical 
use, and are inoperative. In this conclusion the appdlate court con- 
curred, and I so hold hère. 

Patent No. 886,618, claims 1 and 22 to 25, inclusive ; patent No. 1,- 
020,920, claims 3, 6, 7, and 8 : 

Thèse are corresponding apparatus and process patents, covering 
the constantly open vent, as distinguished from the type of vent holes 
shown in the two previous patents. I held in the Consolidated Case 
that thèse claims covered a novel and very valuable invention, un- 
known to the prior art, which largely solved the mystery of the breath- 
ing or pulsating of the cylinder. This conclusion, to which I adhère, 
was concurrcd in by the appellate court. 

I find that the foregoing daims of the above-named air control pa- 
tents, which I hâve held valid, are infringed by the défendant. The lat- 
ter not only increases the rate of air supply as the cylinder is drawn, 
but does so automatically by a graduating valve actuated by a con- 
nection with a moving part of the drawing apparatus. The vent is 
practically the plaintiffs' form of vent, in substantially the same lo- 
■cation. It is manipulated by hand, being kept closed during the form- 
ing of the neck and cap, and open during the drawing of the cylinder, 
permitting the escape of air necessary to maintain the pressure suf- 
îiciently constant to prevent extrême pulsations. 

[31 Speed of Draw Patents and Claims — Patent No. 762,880, claims 
1 and 2; patent No. 822,678, daims 1, 2, 3, 5, 6, 7, and 8: 

In the first of thèse patents, claim 1 covers the idea of gradually 
increasing the speed of the draw through the drawing opération; 
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claim 2 being generally similar, but limited to automatically increas- 
ing the speed. In the Consolidated Case, I held thèse claims invalid, 
in view of the prior art; but on appeal their vaHdity was sustained 
by the Circuit Court of Appeals, and in harmony with that opinion I 
hold them valid hère. 

Patent No. 822,678 is known as the three-speed patent, as opposed 
to the graduai increase of speed described in the Chambers patent. 
This patent describes three distinct speeds, or classes of speed, dur- 
ing the draw ; that is, a slow speed for forming the neck and cap, 
a higher speed for drawing the cylinder body, and a still higher speed 
to thin the glass for cutting off. Thèse claims were sustained by the 
Consolidated Case, both in this court and in the appellate court, and 
there is nothing in the record of the présent case to alter that con- 
clusion. The claims are therefore sustained. 

I also find infringement of the claims of thèse patents by the 
défendant. Plaintiff's testimony shows that in defendant's opération 
the neck and cap are drawn at a relatively low speed ; that af ter the cap 
is formed the speed is increased, and again increased at intervais 
during the drawing of the body of the cylinder. This increasing speed 
is effected by hand-operated rhéostats in the machines as now operat- 
ed. At one time the défendant used a conical winding drum for 
hoisting the cable, giving the automatic increase of speed. The 
testimony shows that some of the defendant's winding drums were 
short, so that during the opération the cable wound back upon itself, 
giving a graduai speed increase, 

[4] Surface Tension Patents and Claims- — Patent No. 914,588, 
claims 5, 6, and 7; patent No. 926,501, ail claims: 

The three claims in the first of thèse patents were involved in the 
Consolidated Case, and were sustained by this court and the Circuit 
Court of Appeals. The essential novel step is adjusting the point of 
draw to compensate for the varying surface tension. Theoretically 
the température of the glass is uniform throughout the draw, but 
practically it is not. The resuit was the drawing of thick and thin 
glass, and the movement of the cylinder laterally across the bath. 
Lubbers solved this difficulty by initially adjusting the bait to one 
side of the bath, in the opposite direction from that in which the cylin- 
der was traveling, thus neutralizing the traveling tendency and com- 
pensating for the varying heat conditions. The only spécifie means dis- 
closed for such adjustment is slotted connections between the bait sup- 
ports and the cage. This construction required that adjustments be 
made between draws. 

Patent No. 926,501, not heretofore before the court, provides means 
whereby the adjustments can be made during the progress of the 
di'aw. Both the process and apparatus claims of the patent involve 
this feature. The évidence shows that there is an advantage in being 
able to make the adjustment during the draw, and the patent exhibits 
means for such adjustment by adjusting the bait through connections 
actuated from the drawing floor, or by adjusting the pot within the 
kiln. 

The first four claims are process claims. Claim 1 covers, broadly, 
the step of adjusting the surface tension of the molten glass, from 
which the article is drawn, during the progress of the draw. Claira 
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2 spécifies, in addition, that this is done "by adjusting the relative 
position of the glass containing vessel and the drawing bait." While 
diflfering in wording, claims 3 and 4 cover substantially the same step. 
The remaining are apparatus claims. Claim S, for instance, covers a 
glass holding réceptacle and drawing device, the parts being mounted 
for Igteral adjustment, relative to each other, together with means 
to effect an adjustment without stopping the drawing motion. The 
other claims are generally similar, ail being limited to means for ad- 
justment during the drawing opération, wherein they differ from the 
prior Lubbers patent, No. 914,588. 

As to patent No. 914,588, I see no reason to alter the conclusion 
reached in the Consolidated Case, as there appears in the prior art 
no anticipation of the invention, and I believe it to be a very valuable 
contribution to the art. 

As against patent No. 926,501, it is claimed by défendant that the 
invention is that of Wadsworth, and not of Lubbers. The' testimony 
on this matter is somewhat confusing and unsatisfactory. The sub- 
stance of Mr. Wadsworth's testimony is that in January or February, 
1906, he made certain sketches, which he produces, showing a con- 
struction in which either the entire kiln in which the pot was mount- 
ed, or its upper portion, could be moved in either one of two directions ; 
that one or two of thèse machines were installed in the summer or fall 
of 1906, in the factory of the American Window Glass Company at 
New Castle, which factory was then being used for expérimental 
purposes ; that the installation was there used for two or three months, 
and the plant was no longer used; that later he designed eight ma- 
chines, which were installed in Monongahela City, which he believes 
was in 1906; that later drawings were prepared for an application for 
patent, but no application was ever filed. The plaintifïs offered testi- 
mony that thèse machines were installed in the spring of 1907. 

The following considérations lead me to the conclusion that the 
patent is valid: 

[5] (1) The patent is prima facie évidence of its validity. The 
authorities hold that, to overcome this presumption, the burden of 
proving want of novelty rests upon him who asserts it, and every 
reasonable doubt should be resolved against him. The évidence must 
be exceptionally clear and convincing ; as many authorities hâve said, 
it must he full, unequivocal, and convincing. Coffin v. Ogden, 18 Wall. 
120, 21 L. Ed. 821. 

(2) The use at New Castle could hardly be set up as a public use, 
occurring more than two years before the application of this patent, 
because it was simply expérimental ; the plant during that period being 
used exclusively for expérimental purposes. It would appear that 
the installation in Monongahela City was in 1907, within the two- 
year period, 

(3) The spécifications of patent No. 941,588 state: 

"It will be understood that the relative adjustment between the bait and 
the pot may be obtained, either by adjusting tlie pot laterally in différent 
positioiis or by adjusting the bait carrier." 

Tp carry out the invention of this patent, if the pot, instead of the 
bait, is adjusted, means must of course be provided for adjusting it 
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in both directions. This patent, therefore, contains a disclosure o£ 
the broad idea of adjusting the pot in both directions, and Mr. Wads- 
worth, it is conceded, participated in the préparation of the application 
for this patent, in which that idea is disclosed. 

(4) It is not claimed by Mr. Wadsworth that he invented surface 
tension adjustment broadly, and he admits that the idea of adjusting 
the bait off center in both directions was known to him before he made 
the sketches of the rriovable kiln. 

(5) Whatever Mr. Wadsworth may hâve invented relating to the 
movable kiln, it v^^as merely the idea of moving the entire kiln, or the 
upper portion thereof, instead of moving the pot within the kiln. 

(6) There is no proof that the movable kiln was actually and suc- 
cessfully used for the purpose of making off-center adjustments dur- 
ing the draw. I do not understand Mr. Wadsworth as daiming to be 
the inventor of the idea of adjustment during the draw. There is no 
évidence that his apparatus was ever so used for any such purpose 
prior to the filing date of the Lubbers patent, No. 926,501. 

[6] (7) Even if the défense could prevail as to the apparatus claims, 
it would fail as to the process claims, as a process patent can only be 
anticipated by a similar process. 

(8) I do not find anticipation in the Guianotte or Healey patents, 
cited against the two surface tension patents in suit, under the évi- 
dence in the case. The former has relation to the drawing of sheets, 
where the problems of surface tension do not arise ; while in Healy the 
pot is mounted on a turntable, the drawing apparatus being mounted 
on a framè, which in turn is mounted on a track, and there is no ar- 
rangement for moving the pot doser to the f rame on the track, nor for 
carrying the blowing apparatus nearer to the pot. Mr. Wadsworth, 
on page 185 of the record, states : 

"I do not want to be iinderstoocl as implylng Healey contemplated those 
movements. On the contrary, I did understand from the Healey spécification, 
that he used thèse movements to center the Une of draw on the pot, and not 
to throw it off center." 

Owing to the unsatisfactory character of the évidence offered as to 
prior use, and for the reasons above set forth, I find the claims of 
this patent. No. 926,501, valid. 

The defendant's apparatus appears to infringe the claims of both 
the surface tension patents. While defendant's testimony shows that 
the instructions were to nominally keep the pipe centered over the pot, 
this refers to normal conditions, and surface tension adjustments are 
to meet conditions which are not normal. The defendant's construc- 
tion permits of adjustment, either between draws or during a draw. 
The floating rings are carried by the rotating spider, which is under 
control of the blower, who can, at any time, either between or during 
draws, shift the ring from which the draw is being made, to change 
the drawing point with respect to the inner walls of the ring. In the 
same manner, the workman in the Consolidated Case adjustéd the rings 
with a hand implement. 

It is not controverted that the pivoted elevator guide frame gives 
adjustment from front to back. It is true that one of the purposes 
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of this swinging guide frame is to enable the cylinder to swing for- 
ward away froin the drawing station, preparatory to taking down. 
But the évidence shows that it is also used for the purpose of surface 
tension adjustments. 

[7] Take-Down Patents and Claims — Patent No. 702,014, claims 
8 and 9; patent No. 1,073,613, claims 1 to 7 inclusive, and claims 
13, 20, 21, and 22; patent No. 890,306, claims 1 to 5, inclusive; pat- 
ent No. 1,176,505, ail claims, except 6 and 7; patent No. 1,102,803, 
claims 1, 4, 5, and 6: 

Patent No. 702,014, claims 8 and 9 : 

In the Consolidated Case, thèse claims were held valid and infringed. 
Claim 8 is as f oUows : 

"The method of forming hoUow glass articles, consistlng of lowering a hol- 
low bait Into a bath of molten glass, drawing a hoUow article from the bath, 
supplying a gaseous fiuid to the interior of the article during drawing, sever- 
Ing the lower end o£ the article from the bath, moving the drawing devlce. 
with the hollow bait and article suspended therefrom, to one .side of the 
bath, lowering the article Into horizontal position while att^ched to the 
drawing devlce, and then severlng the article from the bait, substantially as 
described." 

Claim 9 adds the features of forming the neck and cap, and then 
expanding the size of the cylinder in successive steps. The novel fea- 
ture of thèse claims consists in detaching the blowpipe from the lifting 
frame, and the simultaneous swinging out and lowering of the cylinder 
with the pipe attached thereto. 

There appears no description in the prior art of any method of tak- 
ing down a cylinder drawn from a molten bath. The Coburn patent, 
for drawing sheets, cited by the défendant, appears to hâve little or no 
relevancy. Wherever the prior art describes taking down a glass cyl- 
inder, it is stated that the cylinder is eut from the bait before taking 
down. The Lubbers method, at first thought, would appear impracti- 
cable. Certainly it is far from obvious that a large, fragile cylinder, 
with its well-known strains, could be successfully lowered into a hori- 
zontal position while still attached to the heavy blowpipe. The con- 
ception was new, and a valuable addition to the art. The claims appear, 
also, to be infringed. The défendant "moves tîie drawing device, with 
the hollow bait and article suspended therefrom, to one side of the 
bath," before lowering as recited in claims 8 and 9. In the Consolidat- 
ed Case, the movement to one side was a part of the lowering move- 
ment. In this, the steps are separate, although there is the same ad- 
ditional latéral movement during the taking down as in the Consoli- 
dated Case. 

Maynard patent No. 1,073,613, claims 1 to 7 inclusive, and 13, 20, 
21, and 22; 

In the Okmulgee Case, thèse claims were adjudged valid and in- 
fringed. They were ail in suit in the Brookville Case, except claim 
13. It appears that this was the first mechanical take-down devised in 
the art. As an example, claim 2 reads as follows: 

"In glass-drawlng apparatns, a glass-holding réceptacle, meçhanism ar- 
rangea to draw glass intermittently therefrom, and having a removable bait, a 
track or support extendlng to a point adjacent to the drawing patb, and a 
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take-down device movable on said support and arranged to engage the glass 
article below the bait." 

This broad daim includes the tollowing éléments: First, a glass 
drawing pot or réceptacle; second, mechanism arranged to draw 
the glass intermittently therefrom and having a removable bait; third, 
a track or support extending to a point adjacent to the drawing path; 
fourth, a take-down device movable on this track or support and ar- 
ranged to engage the cylinder below the bait. The novelty of this 
combination consists in the latter combined éléments, including the 
track or support extending to the drawing path, and the take-down 
device movable on the track and carrying the article as a part of it. 

Before this invention, the cylinder was lowered by hand, involving 
heavy physical labor in carrying the entire cylinder and bait, with 
much attendant risk to the workmen in case the cylinder should break. 
Claim 3 includes in combination, in a glass-drawing apparatus, a pot 
or réceptacle, glass-drawing mechanism, a horse to receive the glass 
article, "and a take-down apparatus movable between the drawing 
apparatus and the horse." Claim 4 also includes the fact that the 
take-down apparatus is arranged to tilt the glass and deposit it on the 
horse. 

Numerous patents are cited by the défendant by way of anticipation. 
The Pease patent. No. 463,644, shows no take-down apparatus, but 
a mère trolley to carry the drawn article to one side. No arrangement 
is shown for taking the article down. The Shafïer patent provides for 
laying the cylinder on a horizontal tray. There is no take-down, as the 
article is not suspended in the air. In the Colburn patents, there is a 
trolley for carrying the suspended sheet while hanging down, but no 
take-down apparatus. The same is true of the GuianOtte patent. The 
Forster patent does not show the combinations of the Maynard clàims. 
There is no horse, or horizontal support, separate frôm the frame, 
and the frame is not a "take-down apparatus movable between the 
drawing apparatus and the horse." The Forster frame is to swing the 
cylinder away from the drawing mechanism and then bring it to a 
position where the rnen can take it out of the frame, and there is no 
co-operation between his frame and the cage or lowering device for the 
cylinder. 

As to claims 2, 5, 6, 7, and 22, which include the track extending 
between the drawing apparatus and the horse, this élément is entirely 
lacking in the Forster patent. 

On behalf of the défendant, there is an effort to prove priority of 
invention by R. L. Frink. In this, I think, it has failed. From ail the 
testimony I find that Maynard was the first. to conceive the idea, the 
first to make drawings and a model, and the fîrst to construct or 
reduce the invention to practice by filing his application. The au- 
thorities hold that the filing of an allowable application is a construc- 
tive réduction to practice, équivalent in law to an actual réduction 
to practice. This shifts upon the défendant the burden of proving, by 
spécifie évidence, priority of conception or invention by Frink, aiïd 
I do ttot ■think it has niet this burden. Nor do I think the défendant 
has estaljlished the inoperativeness ôf the Maynard device, in view of 
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the testiraony and illustrations and models given by Mr. Maynard be- 
fore the court in the Brookville Case. 

On the whole, I sustain the validity of the daims in suit. I also 
find infringement by the défendant of ail the claims in suit, except 
claim 22. Taking claim 2 as an example, défendant has the same 
glass-holding réceptacle; that is, a pot. It has mechanism arranged 
to draw glass intermittently therefrom, and it uses a removable bait, 
which may be taken ofï the cage. It is hung on forks, as Maynard 
shows. It has a track or support, consisting of the overhead cable, 
which extends to a point adjacent to the drawing path. It has a take- 
down device movable on this cable, consisting of the trolley and grip- 
per or hoop suspended therefrom, which is engaged with the lower 
portion of the cylinder, and is therefore "arranged to engage the 
glass article below the bait." The éléments recited appear to be the 
same, co-operating in the same gênerai way to attain the same resuit. 

Claim 3 is broader than claim 2, as the track is not included. It in- 
cludes, however, in addition to the pot and drawing mechanism, two 
additional features, the horse or support and the take-down apparatus, 
movable between the drawing apparatus and the horse, which défend- 
ant has. Claim 4 has, additionally, that the take-down apparatus tilts 
the glass during the opération. This tilting takes place in defendant's 
System. Claim 5 appears clearly infringed. As to claims 6 and 7, 
the testimony shows that defendant's overhead cable does not and 
cannot extend in a straight line. Any such cable between two fixed 
points will certainly hang down in its middle portion, and therefore 
defendant's track is downwardly inclined, as it leads away from the 
drawing position. The évidence is that, in the defendant's take-down 
opération, one man is used to prevent the cylinder running down the 
incline too fast, as the trolley moves toward the central portion of 
the overhead cable track. Claim 13 is infringed, as défendant has a 
bait and bait tube, a track, and a carriage with means (the loop) for 
supporting the cylinder, and means for simultaneously moving the 
bait and carriage during the lowering of the cage. Defendant's device 
appears to hâve ail the éléments of claims 20 and 21, including grippers 
to engage the article, thèse grippers being of any desired shape or 
form, in the defendant's case, a loop. Claim 22 calls for a connection 
between the carriage and the drawing device. This is for the pur- 
pose of having the carriage move at the same rate of speed as the 
drawing device, operating simultaneously with it. I do not find any 
such connection in defendant's construction, and conclude that this 
claim is not infringed. 

Schmertz patent No. 890,306, claims 1 to 5, inclusive : 

Maynard invented his take-down device in 1904, filing hîs appli- 
cation in 1905. Schmertz, one of plaintiffs' superintendents, made an 
improvement on the Maynard take-down, filing his application on 
March 20, 1906. This was a highly practicable and valuable device, 
and has been continuously used by the plaintiffs from the time of its 
invention. The spécial improvement over Maynard is in the use of 
a flexible overhead track, as distinguished from Maynard's rigid track. 
Schmertz was the first to conceive that the use o£ a flexible cable, sup- 
• 266 F.— 7 
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porting the cable trolley, would accommodate itself to the movements 
of the cylinder, greatly reducing breakage. The file history shows that 
five of thë six claims were rejected on the Brooks patent for a hay 
carrier. The claims were then amended to include in the combination 
the vertically movable bait cage of the drawing apparatus, creating 
thus a direct co-operation between the bait carrier and the take-down 
device on the cage. As so amended, the claims were allowed. 

As against this patent there appears no prior art. The use of the 
flexible track cable, to support the take-down, was new. There was 
some effort made to show that Schmertz was not the inventor, but 
such claim is not supported by the weight of the évidence. It ap- 
pears, from the early experiments of Lubbers in Allegheny in 1895 to 
the date of the Schmertz invention, plaintiflfs in ail their factories 
took their cylinders down by hand, according to the method claims 
8 and 9 of patent No. 702,014. Frink and Maynard were working on 
the problem, but it appears that up to the time of the Schmertz in- 
vention no mechanical take-down was put into actual opération. 
Schmertz improved on Maynard, embodying with the idea of a taking- 
down carriage movable on the track, extending back from the drawing 
machine, a flexible cable in place of the rigid track, which would let 
the cylinder down gently, and thus reduce breakage. Though subsé- 
quent to Maynard, by this improvement he first reduced a take-down 
to actual practice, and with slight improvements it has become the 
plaintiffs' standard take-down. Maynard appears to be the first to 
hâve conceived any form of take-down ; Schmertz the first to conceive 
and construct a commercial form of take-down embracing the broad 
principles of Maynard, to which he added the valuable improvement 
of the flexible track. 

In this patent two methods of controlling the take-down cable are 
disclosed. In one, the take-down cable is attached to a lever which 
can be moved to vary the length of the cable between its supporting 
points. In the other, the cable is shortened by winding drums. It 
appears that the idea of the winding drum originated with Hunt. This, 
however, was but a détail of the improvement, and does not deprive thé 
inventor of the perfected improvement. As in Maynard's system, after 
the take-down cradle or arm is applied to the lower part of the cylinder, 
the latter is moved out, and then the drawing cage is lowered. As the 
cage lowers, the trolley is moved out on the track; the bait end being 
supported and guided by one or more men. To lower the cylinder 
on the horse, Schmertz preferred to slack away on the overhead cable, 
allowing the gripper to lower the cylinder on the horse. This slack- 
ing away may be carried out by the winding drum, controUed by an 
electric motor, or can be controlled by the swinging lever. 

The first four claims are limited to this idea of slacking away the 
track cable to lower. For instance, claim 4 recites, as the last élément, 
"mechanism for slacking away the cable between the fixed points." 
Claim 5 is broader, readitig as f ollows : 

"5. The combination, with glàss-drawing apparatus having a vertically 
movable bait cage, an operatîng station, a cable having a taking down device, 
and mechanism at the station arrangea to control the bait cage and the cable 
take-down device, substantially as descrlbed." 



WINDOW GLASS MACH. CO. V. SMKTHPOBT WINDOW GLASS CO. 99 

(266 F.) 

The overhead track is the cable, and the take-down device is the 
trolley movable on the carrier, and carrying the cradle or gripper. 
The mechanism at the station, arranged to control the bait cage and the 
cable take-down device, may either be the control wHich the blower has 
over the bait cage by the hoisting mechanism, or, as in the case of the 
présent défendant, the motor which controls the trolley on which the 
cable is wound. 

I find infringement of the five claims in suit. Defendant's take- 
down co-operates with the drawing apparatus, and comprises a cable 
extending between fixed points, a gripping device mounted on the 
cable, which is the loop surrounding the end of the cylinder, and the 
mechanism for changing the length of the cable between the fixed 
points ; that is, the winding drum and its motor. It has also the cable 
fastened at one end at a fixed point and extending over a pulley to a 
movable member, and a gripping device mounted on the cable between 
the fixed pointé, as in claim 2. Claim 3 is generally similar to claim 
2, and its éléments are présent in defendant's apparatus. The latter 
comprises also the flexible cable, the gripping device on the cable, and 
the mechanism for slacking away the cable between the fixed points, 
as called for by claim 4. It inf ringes claim S, which is broader than the 
other claims, as it has mechanism at the station arranged to control 
both the bait cage and the cable take-down device. The word "gripper" 
is a broad term to cover any device engaging or supporting the cylinder. 
In the patent of Maynard, it consisted of curved forks. In defend- 
ant's apparatus, it is a flexible band surrounding the cylinder. 

Wells patent No. 1,176,505, claims 1, 2, 3, 4, and 5 : 

This patent appears for the first time in the litigation over machine- 
drawn glass cylinders. I do not find any successful citation against it 
from the prior art. Some évidence was offered as to its inoperative- 
ness, chiefly on the ground that the cable, 2, as shown in the drawings, 
is not long enough to let the blowpipe down to the fuUy horizontal 
position. The exact length of the cable might dépend on a number 
of things, among others, the height of the draw when installed for 
practical opération. But it is not the function of patent spécifications 
to correctly show exact proportions. The testimony of Clark is that 
he installed the Wells take-down in most of the factories abroad, and 
that with slight adjustment in the length of the cable the drawings 
of the patent show a completely operative device. In the Schmertz 
take-down, a practically successful apparatus, as the cylinder approach- 
es the horizontal position, it then required that workmen should take 
hold of the blowpipe and lift it out of its supports on the drawing 
cage, guiding this end down onto the horse. Wells does this auto- 
matically, stating in his spécification as f oUows : 

"The object of the invention is to automatically detach the blowpipe from 
the elevator cage at the desired moment, and to relieve the workmen from 
supporting the neck or blowpipe end of the heavy cylinder during lowering 
onto the horse." 

The take-down cable is provided with an extension over guiding 
pulleys, and provided with a counterweight at its free end. An auxil- 
iary trolley travels on this extension, which has a connection to be 
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Plaintiffs' Exhibit No. 11, Defendant's Apparatus. 
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snapped into an eye on the blowpipe. During the draw this auxiliary 
trolley is engaged with the blowpipe, and carried upward with the 
lengthening cylinder, and cornes into action automatically when the 
opération of taking down the cylinder commences. When this trolley 
gets near the point where the guide ropes are provided, the weight 
of the cylinder acts to pull the blowpipe off the forks on the cage. 
The weight of the cylinder is then supported wholly by this additional 
trolley; the operator simply guiding it during the further lowering. 
This device is in use in the plaintiffs' factories. 

Claim 1 covers take-down apparatus having a supporting device for 
supporting the blowpipe end of the cylinder, after the blowpipe is 
disengaged from the drawing cage. This is the auxiliary trolley re- 
ferred to. The claim also covers, in combination therewith, another 
separate supporting device, which engages the lower portion of the 
cylinder after the drawing opération is completed. This is the grip- 
per of the Schmertz take-down. Claim 2 is a little more spécifie than 
claim 1, specifying that the first-named supporting device is a "travel- 
ing carriage." Claim 3 includes the fact that the auxiliary trolley is 
"arranged to travel upwardly with the cylinder on the flexible connec- 
tion during the drawing, and to support the blowpipe end of the cyl- 
inder during the take-down opération." Claim 4 spécifies that the trav- 
eling connection has "means for supporting and guiding the blowpipe 
end of the cylinder," together with guide means "on which it may be 
moved upwardly with the cylinder during the drawing opération." 
Claim 5 is still more spécifie in providing that there is a traveling car- 
rier for supporting the blowpipe end of the cylinder, "having means for 
engagement with and adapted to be carried by the blowpipe, or bait, to 
which the cylinder is attached." 

I fînd thèse claims to be infringed by the defendant's apparatus. 
The eut attached to this opinion shows the auxiliary trolley arranged to 
travel on the upwardly extending portion of the main take-down cable 
and having a connection which is arranged to hook into the bait. The 
défendant, instead of using a counterweight, provides this auxiliary 
trolley with another guiding rope extending to an overhead support. 
As stated on page 5 of the description of defendant's apparatus form- 
ing part of plaintiffs' Exhibit No. 4, this bait supporting hook is at- 
tached to the bait after the bait has risen four or five feet from the 
l>ath, and then rises freely with the bait to its upper limit. The de- 
scription also States that, as the cylinder comes down, the bait sup- 
porting cable — 

"has been sufficiently doublée! upon itself to cause the bait hook to take the 
weight of the bait and of the cylinder, and tlie cylinder moves outwardly 
toward and above the horse and is deposited upon the horse." 

It thus appears that defendant's auxiliary trolley opérâtes in the 
same way to efïect the automatic detachment of the bait from the draw- 
ing cage, and is also attached to the bait and is carried upwardly there- 
with, as in the Wells patent. The slightly différent arrangement of 
the auxiliary rope I do not deem material. The counterweight is in- 
cluded in claim 6, and for that reason that claim is not infringed. The 
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défendant does not employ the elastic élément H in the auxiliary 
trolley connection, and for that reason does not infringe claim 7. 
"Roadman & Drâvo patent, No. 1,102,803, claims 1, 4, 5, and 6: 

■ ^his is a patent for a mechanical device relating to an improved con- 
sti'jaction of a take-down sling for use in connection with the Schwartz 
and Wells take-down apparatus. Schwartz grasped the cylinder with 
A device shaped like ice tongs, which were used for a considérable time. 
This patentée sought to provide a more convenient device in the nature 
of a hook or strap, having a separable connection at its ends, and 
adàpted to be passed around the lower end of the cylinder, and having 
a -flexible connection, such as a chain, leading to the trolley which trav- 
elS' on the main take-down cable. If the patent is valid, there is in- 
fringement. The real question is whether the improvement is the 
refeult of mère mechanical skill, or involves the higher quality of in- 
vention. This is in harmony with the view as expressed by defend- 
ant's counsel in their brief , wherein they say : 

' "If this patent is valld, it has been infringed by the défendant." 

■ ■ v. 

Défendant has set up some patents from the prior art against this 
partent. Patent No. 368,136 is for a cable hanger for supporting aerial 
cables, such as téléphone cables, showing a slotted strap or band hav- 
ing means for connection with a suspended hook. There is no sep- 
arability, except such as might be afforded by unbending the métal 
connection of the parts. The device lacks rigidity in the longitudinal 
direction, which feature is in ail the claims in suit, and the device I 
think would be useless for handling glass cylinders. The Vallès pat- 
ent seems to entirely lack the essential features of the claims of the 
Roadman & Dravo patent. The Nate patent is for a cable hanger, 
consisting of a hook block, to which are attached two wires adapted 
to be passed around and support the cable. It would be valueless for 
thé purposes for which the patent in suit is used. The Reese patent 
is''a supporting device for métal dipping ladle, consisting of a rigid 
^eeve, which- is secured between collars on the handles of the dipping 
làdle. Its ends are not separable, and it has no nonmetallic lining. 
Douchamp alleged the use of a supporting hook or strap by the défend- 
ant Company in the fall of 1908, when that company first commenced 
to' draw cylinders. But Roadman testifies that his invention was made 
arid in actual use at Monongahela in April, 1908, and that thèse loops 
were made at Monongahela City and sent to the différent factories 
of the défendant in the latter part of April or the beginning of May, 
1908. HoUiday testifies that he first saw this device at Bellevernon in 
1908, and that after seeing that loop he made a similar one for use 
at Arnold, which he says was exactly the same as the ones he saw at 
Bellevernon in May, 1908. It would there fore appear that Roadman 
arid Dravo had their device in actual use some time bef ore the date 
allegëd by Douchamp. 

The United States Patent Office, presumably after careful consid- 
ération, issued this patent, thereby declaring that invention was in- 
volved in the production of a structure defined by the claims of the 
patent. The structure is simple, but it appears to be new and useful. 
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and so well adapted for the purpose that it has come into gênerai Use 
by the plaintiffs. I am not prepared to say that it is the resuit of 
mère mechanical skill. It seems to involve invention. The daims are 
therefore held valid and infringed. 

J8] Bridge patent, No. 1,006,995, claims 1, 2, and 4: 

The Bridge patent is for a spring horse upon which the cylinder i!; 
lowered for capping off into roller lengths. This patent vi^as before 
the court in the Consolidated Case, and the claims held valid and in- 
fringed. This finding, although contested, was sustained by the Cir- 
cuit Court of Appeals. The défense relied on is two years' public use, 
The évidence hère is not materially différent from the évidence in that 
case, and I ara not convinced that the court erred in sustaining the 
validity of the patent. The essential feature of the patent lies in prp.- 
viding pairs of arms so arranged that, after severing, each roller 
length will be supported on at least two arms. Each arm is separately 
spring-mounted, having an independent yielding movement to accoiïi^ 
modate any irregularities in the cylinder. The defendant's horse is 
substantially the same as that of the patent, having the séries of sup- 
ports arranged in pairs, each being independent, and so held that it 
yields independently to accommodate the particular shape of that 
portion of the cylinder with which it contacts. Claims 1, 2, and .4 
are therefore held valid and infringed. 

Hitner patent. No. 821,361, ail claims: 

In the Consolidated Case, the court sustained the défense of two 
years' public use, holding the patent invalid. This finding was re- 
versed by the appellate court, which held the patent valid and infringed. 
In accordance with that opinion, I find the claims of this patent valid. 
By the Hitner device, when the cylinder is lowered upon the horse, 
it is eut into roller lengths by an electrically heated wire. This is..a 
hand tool, with a small métal wire of high electrical résistance, suffi- 
ciently long to encircle the cylinder. There is a switch on the handle, 
by means of which the current can be turned on or off. The operator 
loops the wire around the cylinder, its free end being pressed aroufld 
a roller held by the finger of the operator. The current, when applied, 
quickly beats the encircling wire, and a narrow ring of glass is ejo- 
panded by the heat, and, when tapped by a cold steel tool, the glass 
parts on the Une of the wire. The patent being valid, there seems to 
be no doubt that defendant's device embodies every élément of thèse 
claims, accomplishing the same resuit in substantially the same way. 
The claims of the patent are therefore found valid and infringed. . 

[9] Hart patent No. 841,011 : 

This patent is involved in the Brookville suit, on which there is, 
as yet, no décision. The claims relate to drawing a cylinder upwardly 
within an inclosure which surrounds it with a practically confined at- 
mosphère. The idea is to shut off drafts of air, and thus prevent 
breakage. The only relevant claims are 3, 4, and 5 of this patent. 
Thèse claims are as follows: 

"3. The method of formlng hollow glass articles, consistlng in drawing the 
article upwardly within an inclosure arranged to surround the articles with" a 
practically confined atmosphère throughout their length, and supplying air 
to the interior of the articles during drawing, substantially as described. 



104 266 FEDERAL REPORTER 

"4. The method of forming hollow glass articles, consistlng în drawing them 
forwardly within an inclosed atmosphère extending substantially the full 
length of the articles, and thereby protecting them from external influences, 
substantially as described. 

"5. The method of forming hollow articles, consisting in drawing the arti- 
cle upwardly within a partial inclosure extending substantially the fuu 
length of the articles, and arranged to surround the same by a quiescent at- 
mosphère, allowing access to the drawing during drawing, and then removing 
the article laterally from the inclosure, substantially as described." 

The défendant refers, with much show of reason, to the use of the 
shields in the drawing of window glass, to Lubbers patent No. 762,274, 
dated August 2, 1904. This patent shows a chamber placed above the 
drawing bath and extending the full length of the sheet being drawn, 
which completely envelopes the sheet, and which communicates with an 
inclosed annealing chamber into which the sheet is carried laterally 
from the enclosing chamber. Thus lyubbers had the full conception of 
the matter of protecting from drafts during the drawing of the sheet 
in the earliest patent application which he filed. When Lubbers had 
found that when he drew sheets they must be drawn up within a sur- 
rounding chamber, as otherwise they would crack or break, it would 
seem exceedingly doubtful whether the idea of partially inclosing a 
window glass cylinder while being drawn, to prevent breaking, could 
involve invention. But the patent being prima facie évidence of in- 
vention, and the problem of cylinder and sheet drawing being différent 
in many particulars, I am not prepared to find that thèse claims are 
invalid for want of invention ; but I do not find infringement by the 
défendant, under the évidence offered in the case. 

Defendant's drawing frame does not extend substantially through- 
out the length of the cylinder, as called for by each of the claims 
3, 4, and 5 in is.sue. That each of thèse claims must be limited to a 
structure conforming to those requirements is evidenced by the file 
wrapper of the application for the Hart patent. Claim 3 of the orig- 
inal claims called for "drawing the article upwardly within an in- 
closure"; claim 4, "drawing them forwardly within an inclosed at- 
mosphère"; claim 5 "drawing the article upwardly within a partial 
inclosure." After numerous rejections of the application by the Pat- 
ent Office, an amendment was made, wherein there were inserted into 
thèse claims the f ollowing limitations : Into claim 3 the phrase, "ar- 
ranged to surround the articles with a practically stagnant atmosphère 
throughout their length ;" into claim 4, "extending substantially the 
full length of the article;" and into claim 5, "extending substantially 
the full length of the article and arranged to surround the same by a 
quiescent atmosphère." It is, of course, true that, thèse limitations 
having been inserted into the three claims by the plaintiffs in order 
to secure the patent, they cannot now be construed in disregard of 
those limitations. 

I shall not stop to review at length the conflicting testimony beariiig 
upon the character of the defendant's shield. After hearing the testi- 
mony, and reviewing it for the purpose of this opinion, I am satisfied 
that defendant's arrangement is as follows : To the back of its draw- 
ing frame is fixed an iron plate, terminating at its lower edge about 
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4 feet above the surface of the glass bath and in height about 14 feet. 
But the real purpose of this shield is to prevent broken glass from 
falling into the bath in case the cyhnder should break, or should break 
away from the bait, when the lower end of the drawing frame is 
swung over the breast wall of the furnace preliminary to taking down 
the cyhnder. To aid in performing this function, the lower portion of 
this back plate is somewhat rounded on its opposite edges, to form a 
kind of chute; that this plate is at the back of the cylinder, and tliat 
the cylinder is uninclosed on its opposite sides. The testimony of sev- 
eral witnesses is to the effect that, when standing on one side of the 
cylinder being drawn, the entire cylinder can be seen. Defendant's 
structure does not hâve, as in claim 3, an inclosure arranged to sur- 
round the articles with a practically confined atmosphère throughout 
their length ; nor, as in claim 4, an inclosed atmosphère extending sub- 
stantially the full length of the articles ; nor, as in claim 5, is the ar- 
ticle drawn upwardly within a partial inclosure extending substantial- 
ly the full length of the articles, arranged to surround the same by a 
quiescent atmosphère. From the whole testimony, I think the plaintiff 
has failed to sustain the burden of proof of infringement wliich rests 
upon it ; but, on the contrary, that the weight of the évidence es- 
tablishes that the patent has not been infringed. 

A decree may be drawn in accordance with this opinion. 



In re CONDEMNATIONS FOR IMPROVEMENT OP ROUGE RIVER. 

(District Court, E. D. Mlehigan, S. D. May 21, 1920.) 
Nos. (U57, 6212, 6213. 

1. Eminent domain ©='74 — Actual paynient of compensation in advance oî 

taking not required. 

Whilc private property eannot be taken, even under the right of em- 
minent domain, unless neccssary for public use, and then only if just 
compensation be paid tlierefor, yet it is not necessary, in tlie absence of 
express constitutional or statutory requirement to that effect, that such 
compensation be paid before the actual talcing of the property, provide(î 
that reasonably certain, prompt, and adéquate provision for the payment 
of just compensation be made, or the public faith and purse be pledged 
for such payment. 

2. Eminent domain '©=>66 — Wlietlier use is public use is judicial question. 

Whether the use for which property is sought to be taken is a public 
use is a judicial question. 

3. Eminent domain €=24 — Necessary use of property by United States for 

improvement of navigability of river is public use. 

The use of property by the Tlnited States, when necessary for the pur- 
pose of improving the navigability of a navigable river within its juris- 
diction, is a public use, for which it is entitled to take such property by 
the power of eminent domain. 

4. Eminent domain ©=14 — That public use will beneflt some more than others 

is tmmaterial. 

The mère fact that the taking of property for a public use will resuit in 
greater beneflt to some pt^rsons than to others, or that private Individuals 

^33For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexe» 
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contribute to the expense of sucb taking, does not affect the character of 
siieh use, or render it any the less publie, witliin the meaning and scope of 
the law of eminent domain. 

5. Eminent domain <S^6î — Necessity of taking is législative question. 

If the use for which any particular property is sought to be taken is a 
publie use, the question whether such property is uecessary for such use 
is a législative question, and the détermination thereof by the proper 
législative body cannot be questioned in condemnation proceedings. 

6. Constitutional law <S=>281 — Eminent domain <S=167(2) — Hearing on neces- 

sity of taking not essential to due proeess of law. 

A hearing on the necessity of taking property for a public use is not 
essential to due process of law in the sensé of the Fourteenth Amendment. 

7. Constitutional law <S=»62— Eminent domain <S==>68 — Power to détermine 

necessity of taking may be delegated to executive offlcer; exercise of 
, delegated power not reviewable. 

The power to détermine the question of the necessity of taking property 
. for a publie use may be delegated by Congress to executive offlcers of the 
: govemment. The findlng by such offlcers ou this question, made in the ex- 
ercise of such delegated power, is not subject to review by the courts. 

8. Eminent domain <S=>6 — Statute authorizing condemnation by govemment 
, not unconstitutional, because compensation is paid by others. 

Act May 16, 1906, as amended by Act June 29, 1906 (Oomp. St. § 9881), 
provlding that, whenever any person, company, or corporation shall under- 
take to secure any land needed for river or harbor improvement for the 
purpose of conveying the same to the United States free of cost, and shall 
be unablé for any reason to obtaln the same by purchase, the Secretary of 
War may in bis discrétion cause proceedings to be instituted In the name 
of the United States for its condemnation, the expenses and award to be 
paid by such person, company, or corporation held not unconstitutional, as 
delegating the power of eminent domain to private parties ; the land being 
aequired by the govemment, and it being immaterial and no concern of 
the owners what arrangement it may bave with others for payment of the 
compensation. 

9. Eminent domain i®=>75 — Pétition for condemnation by United States, of- 

fering security for payment of compensation, sufBcient. 

Pétition by the United States for condemnation of land for a river im- 
provement, which offers to give such security for the payment of the com- 
pensation awarded as shall be requlred by the court, held sufficient under 
' Act July 18, 1918, § 5 (Comp. St. Ann. Supp. 1919, § 9878a). 

10. Eminent domain ©=>68 — Détermination of necessity under power delegated 
« by Congress conclusive. 

Under Act May 16, 1906, as amended by Act June 29, 1908 (Comp. St. S 
9881), vesting in the Secretary of War discrétion to institute proceedings 
to condemn land for a river or harbor improvement, such discrétion in- 
. éludes power to détermine the necessity for taking the land, and bis dé- 
cision thereon is conclusive, and not atïected by a state statute requiring 
such question to be determined by a jury. 

11. Eminent domain ■©=' 167(1) — Conformity provision as to suits by United 
States relates to procédure only. 

The provision of Aet April 24, 1888 (Comp. St. § 9878), requiring pro- 
ceedings by the Secretary of War for condemnation of land for river or 
harbor improvement to be prosecuted in accordanee with the laws of the 
state, relates to procédure, and not to matters of substance. 

12.. Eminent domain <&=17(l — ^Inability to purchase not condition précèdent to 
condemnation proceedings by United States. 

. • In proceedings by the United States for condemnation of land for a 

public use inability to acquire title by purchase is not a jurlsdictional 
condition précèdent, unless expressly made so by statute. 

£=9For other cases see sam« toplc & KBY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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In Equity. In the matter of pétitions by the United States for con- 
demnation of private property for the Improvement of Rouge River, a 
public use. On motions to dismiss. Denied. 

Alfred J. Murphy and Howell Van Auken, Sp. Assts. Atty. Gen., for 
petitioner. 

A. C. Angell, Stevenson, Carpenter, Butzel & Backus, Campbell, 
Bulkley & Ledyard, Miller, Canfield, Paddock & Perry, Keena, Light- 
ner, Oxtoby & Hanley, Corliss, Leete & Moody, W'ikinson & Hink- 
ley. Routier & Nichols and Dohany & Hersch, ail of Détroit, Mich., 
for respondents. 

TUTTLE, District Judge. Thèse are condamnation proceedings 
brought by the Secretary of War in the name of the United States, to 
take by right of eminent domain, certain lands owned by the respond- 
ents, for the purpose of improving the Rouge river, a navigable water- 
way located within this District and in the state of Michigan. The 
proceedings are based upon and involve the construction and validity 
of the Act of Congress of May 16, 1906, c. 2465, 34 Statutes at Large, 
196 as amended by Act of June 29, 1906, c. 3628, 34 Statutes at Large, 
632, being section 9881 of West's United States Compiled Statutes of 
1918. This statute provides as foUows : 

"Whenever any person, company, or corporation, municipal or private, shall 
undertake to secure any land or easement therein ncedpd in connection with a 
work of river and harbor improvement duly autiiorized by Congress, for tHe 
purpose of conveying the same to the United States free of cost, or for thé 
purpose of construeting, maintaining, and operating looks, dry docks, or other 
Works to be conveyed to the United States free of cost, and of construeting, 
maintaining and operating dams for use in connection therewith, and shall 
be unable for any reason to obtain the same by purchase and acquire a valld 
tltle thereto, the Secretary of War may, in his discrétion, cause proceedings 
to be instituted in the name of the United States for the acquirement by con-- 
damnation of sald land or easement, and It shall be the duty of the Attor- 
ney General of the United States to institute and conduct such proceedings 
upon the request of the Secretary of War: Provided, that ail expenses of 
said proceedings and any award that may be made thereunder shall be pàid 
by the said person, company, or corporation, to secure which payment the 
Secretary of War may require the said person, company, or corporation- to 
exécute a proper bond in such amount as he may deem necessary before said 
proceedings are commenced." 

By motions to dismiss and by answers various respondents hâve 
raised objections to the sufficiency of the pétitions for condemnafion', 
as matter of law, and to the legality of the proceedings and the constir 
tutionality of the statute just quoted. The several défenses thus prêt 
sented, formerly présentable by demurrer, or plea, hâve been argiied 
in accordance with equity rule 29, and are now before the court for dis; 
position. 

The facts, as disclosed by the allégations in the pleadings and by 
the documents referred to therein, are, in substance and so far as the 
material circumstances are concerned, as follows: The Rivers ànd 
Harbors Act of July 27, 1916, chapter 260, 39 Statutes at Large, 409', 
directed the War Department to make a preliminary examination of 
the said Rouge river with a view to the possible improvement thereof. 
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In accordance with said act, on December 12, 1916, the district engineer 
officer of the United States army transmitted to the chief of engineers, 
throLigh the division engineer, a report ci the resuit of such prelim- 
inary examination. In this report, after referring to certain improve- 
ments previously made by the government in said river, the district 
officer proceeds viàth certain statements and recommendations, the sub- 
stance of which may be gathered from the following quotations there- 
from: 

"The deniand for further improvement of the llouge river is due primarlly 
to the location of a large industrial plant by tho Ford Motor Company ni>ar 
the head of the présent Improved portion oiE tlie river. Tlie construction of 
this plant has already been started, and when completed it will occupy a 
frontage on the Rouge of about 3,<K>0 feet, immediately below Maples Road, and 
will give employment to about IH.OOO people. ïliere will be two blast furnace» 
requiring for fuU opération a supply of iron ore at the rate of about 6.000 tons 
per day during the navigation soason, and having an output of about 1,000 
tons of métal per day. It is contemplated to provide two more furnaees when- 
ever they become necessary. In addition to the iron ore, which is to be bi-ought 
in exclusively by water, the Ford Motor Company expects to ship about 50 
P'T cent, of the factory product by water. For the économie handling of 
iron ore, it is de.sirable that the channcl be sufficient for bouts of 600 feet 
length, 65 feet beam, and 20 feet draft. » » * ïhe Rouge river is used as 
part of the harbor front of the city of Détroit, and the freight handled b.v 
vessels making landings in the Rouge might very properly be grouped with 
other commercial statistics of water-bornc commerce of the city of Détroit. 
* * * If the Ford Motor Company complètes the two projected furnaees 
and opérâtes them at full capacity, th'.^ ore rcquired will amount to about 
1,300,000 tons per yoar. The company has in view au ultimate furnace capacity 
of twice the initial, and expects to ship out by water about one-half of the 
output of the factory. Hence it seems that it may reasonably be expected 
that the Ford Motor Company's plant alone will ndd at least 1,300,000 tons to 
the annual freight movement upon the Rouge, and that before many years the 
in and out bound tonnage from this factory will be much in cxcess of this 
figure. The industries already making use of the river may be expected to 
increase their annual tonnage of water-borne freight. The rapid industrial 
growth of Détroit will, undoubtedly, not only resnlt in a considérable growth 
in the business of those now owning docks on the Rouge, but will cause new 
industries to be established along that stream, provided the facilities for 
navigation in the Rouge are satisfactory for a heavy freight movement. It 
is believed that, within a few years after the complctlon of a channe! suitable 
for the largest lake carriers, the total annual freight movement upon the 
Rouge will considerably exceed 3,000,000 tons, and that there will be a con- 
tinuai growth thereafter. * « * 

"As previously stated, an improvement sufficient for the demands of com- 
merce would practically convert the river Into an artificial slip, following the 
gênerai alignment of the natural river bed. No through commerce upon the 
Koiige river would resuit, but the harbor frontage of the city of Détroit would 
be increased, and the establishment of industries within reach of navigable 
water would be facilitated, with the resulting tendency toward increasing the 
total tonnage of freight moved upon the Great Lakes. The construction of 
the slip would be in the interest of practically ail owners of land bordering it, 
and such owners would be more benefited than would other citizens of Détroit, 
but the increase in the freight trafflc of the city expected to follow the comple- 
tlon of the improvement would be of gênerai benefit. It has not been the 
practice of the government to assist in the construction of private slips, but 
it is believed that the conversion of the Rouge river into a slip will be of 
sufficient gênerai benefit to cause it to be considered difîerently from other 
dock improvements. It is understood that in the past it has been considered 
proper to add to the harbor frontage of important cities at the expense of 
the gênerai government, as, for example, in the case of the improvement of 
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Harlem Kiver and of some of the streams passing through important lake 
citles. My conclusion is that the gênerai and the private beneflt are so inter- 
mingled that the cost of the improvement ought to be divided between the 
United States and the locality, and that the proper basis for divlding the cost 
will be for the United States to undertake the actual work of the improvement 
and for the local interests to donate the necessary land and to assume the 
burden of ascertaining and settling clairos for damages as well as the cost 
for making altérations in bridges when thèse cannot be required to be made 
at the expense of the owners. 

"There is strong reason for believing that the improvement would resuit in 
a large increase in the freight movement upon the Rouge river ; but until the 
cost of the improvement is ascertained it is impracticable to do more than 
make a rough comparison bctvireen the beneflt to be expected and the cost of 
the work. * * * I do not believe there is much doubt that the project 
could not be considered one worthy of being undertaken by the gênerai gov- 
ernment, if the entire cost of the work is to be borne by the United States; 
but with the assumed distribution of costs, as mentioned above, there seems 
to be sufficient reason for considering the improvement to be worthy to the 
extent of authorizing the préparation of an estimate of cost." 

In transmitting the report of the district engineer just mentioned, 
the division engineer expressed disagreement with the opinion of the 
district engineer concerning the division of the cost of improvement 
of the Rouge river, on the ground that such improvement would be 
"primarily in the interest of the Ford Motor Company," and he rec- 
ommended that, therefore, ail of such costs should be borne by the 
"local interests" thus to be benefîted. This recommendation, however, 
as will be hereinafter noted, was not adopted or approved by the supe- 
rior cfficers of the division engineer. 

Afterwards, on January 10, 1917, the Board of Engineers for Rivers 
and Harbors recommended to the chief of engineers that a survey 
be made in connection with the proposed improvement. On February 
8, 1917, the district engineer officer who made the preliminary ex- 
amination and report already referred to, submitted to the chief of 
engineers, through the division engineer his "Survey Report upon 
Rouge River, Michigan." This report contains the f ollowing language : 

"I stated in the preliminary report that this improvement, in my opinion, has 
both a publie and private character ; that the gênerai and private beneflts are 
so intermingled that the cost of the improvement ought to be divided between 
the United States and the locality ; and that the proper basis for dividing 
the cost will be for the United States to excavate and maintain the channel 
and for the local interests to donate the necessary land and assume the burden 
of ascertaining and settling claims for incidental damages as well as the 
cost of making the altérations in bridges when thèse cannot be required to be 
made at the expenses of the owners. * * * j^ number of riparian owners 
who were présent at the public hearing held on November 16, 1916, stated 
that the portions of thelr lands necessary for the improvement would be 
donated. Some owners undoubtedly will not donate the land, and it may be 
necessary for the United States to enter condemnation proceedings to obtain 
it. However, ail costs eonneeted with the condemnation proceedings and with 
the payment of the awards for the land should be provided for by the local 
interests. • * * 

"It is believed that the présentation in the preliminary report shows that 
the proposed improvement will add a considérable wharf frontage to the city 
of Détroit, and that there will resuit a considérable increase in the commerce 
of the port. I may add that the ianprovement seems almost essential for the 
economical opération of the furnaces to be erected by the Ford Motor Com- 
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pany. In vietv of the importance of the improvement In developing the com- 
merce of the clty of Détroit, I reeommend that the Rouge river be improved 
by the plan heretofore described and deslgnated as plan A, and that tlie 
necessary money be approprlated under the condition that none of it shall be 
expended for other than survey work until the local interests hâve given 
satisfactory guaranties of the assumption of costs by them for rights of way, 
altérations of bridges and incidental damages. It Is further reeommended that 
a proviso be Incorporated In the appropriation act that, In the event the right 
to use the cut-off canal cannot be obtained, at the discrétion of the Secretary of 
War the improvement may be carried on in accordance with plan B." 

In transmitting, on February 10, 1917, to the chief o£ engineers the 
survey report just mentioned, the division engineer reiterated his 
former statement that the proposed improvement would be "primarily 
in the interest of one company." This time however, he added the 
statement that he concurred in the opinion of the district officer as to 
the conditions of co-operation. In forwarding the last-mentioned re- 
port of the district engineer officer to the chief of engineers, the Board 
of Engineers for Rivers and Harbors, on February 13, 1917, submitted 
its own report, in substance as follows: 

"The présent demand for Improvement is due primarily to the location of 
a large industrial plant by the Ford Motor Company near the head of the 
présent project and just below Maples Road. It is expected that this plant 
wlU require about 6,000 tons of Iron ore per day during the navigation season. 
For the economical handling of ore the channel should be of sufficlent capacity 
to aceommodate vessels of 600 feet lengtli and 20 feet draft. There are other 
Interests belovi^ the Ford property that would be benefited and thèse would be 
adequately served by such a channel. * * * Considération has been given 
to plans of improvement both by the canal (plan A) and by the lower river 
(plan B). * * * The commerce of the Rouge river has increased from 
234,861 tons in 1906 to 1,651,823 tons in 1915, consisting of .51,'5,535 tons of 
iron ore, 686,092 tons of sand and gravel, and 450,196 tons of other commodi- 
tles not enumerated. It Is thouglit that the greater part of this commerce 
pertalns to the lower section of the river. The district officer ^tates that If 
the Ford Company complètes and opérâtes its initial plant as contemplated, 
1,300,0(X) tons of freight annually may be expected to resuit from this source 
alone, and that this may be greatly Increased in the future. 

"The district officer regards this improvement as affording both public and 
private benefits, and he Is of opinion that the proper basis for dlviding the 
cost will be for the United States to excavate and maliitain the channel and 
for local interests to donate the land, assume the cost of bridge altérations and 
of ail damages, direct or indirect, that may resuit from the improvement on 
this basis, and recommends plan A, subject to the condition that no funds 
shall be expended for other than survey work until local interests shall give 
satisfactory guaranties of their assumption of costs for rights of way, altéra- 
tions of bridges, and incidental damages, and to the further condition that 
in the event the right to use the cut-off canal cannot be obtained, the Improve- 
ment may, in the discrétion of the Secretary of War, be carried on in accord- 
ance with plan B. The division engineer regards this improvement as prima- 
rily in the Interests of one company and not worthy of being undertaken by 
the United States, except as provided by the présent project, amplifled by 
deepening the présent channel above the Wabash Rallroad bridge to 16 feet 
for a bottom width of 100 feet. 

"There is now a commerce of considérable magnitude on the Rouge river, 
and it is obvious thàt a much greater tonnage will resuit if the proposed 
developrrient at the heàd of the présent improvement is carried Into effect. 
Moreover, It Is reasonable to expect that other industries will make increased 
use of the Improved channel. The board doés not regard plan B as advisable, 
as the channel thus afCorded would not be suited to large lake freighters and 
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would be a source of trouble In the future. Plan A is tlie one tliat should be 
adopted, as the cost of the improvement would not be justlfled for the less 
suitable waterway. The board is of opinion that it is advisable for the United 
States to undertake the further improvement of Rouge river, as proposed by 
the district offlcer in accordance with plan A, at an estimated cost of $490,000 
and $5,000 annually for maintenance, following generally the Unes shovvn on 
the map but subject to sucli minor modifications as may be found advantageous 
in the prosecution of the work, and subject to the conditions of local co- 
opération proposed by the district officer, and to the further condition that 
local interests shall provide a suitable turning basin free for public use at the 
upper end of the improvement." 

On February 15, 1917, the chtef of engineers sent to the Secretary 
of War a letter, in which he submitted for transmission to Congress the 
aforesaid reports, reviewed the varions statements and recommendation 
thereof , and concluded as f ollows : 

"After due considération of the above-mentioned reports, I concur In the 
Vlews of the district officer and the Board of Engineers for Rivers and Har- 
bors, and therefore report that the further improvement by the United States of 
Rouge river, Michlgan, ïs deemed advisable to the extent of providing a channel 
200 feet vs-ide and 21 feet deep in accordance with plan A, at an estimated 
cost of $400,000 for first construction and $5,000 annually for maintenance, 
following generally the lines shown on the accompanylng map, but subject to 
such minor modifications as may be found advantageous in the prosecution 
proposed by the district officer, and to the further condition that local inter- 
ests shall provide a suitable turning basin free for public use at the upper 
end of the improvement." 

On February 15, 1917, the letter just quoted was transmitted to 
Congress by the Secretary of War, with a letter reading as f ollows : 

"I hâve the honor to transmit herewith a letter from the chief of engineers, 
United States Army, of this date, together with copies of reports from Lient. 
Col. H. Burgess, Corps of Engineers, dated December 12, 1916, with map, and 
February 8, 1917, on a preliminary examination and survey, respectively, of 
Rouge river, Michlgan, made by him in compliance with the provisions of the 
River and Harbor Act, approved July 27, 1916." 

On February 16, 1917, the letter last mentioned was referred by 
Congress to the committee on rivers and harbors and ordered printed, 
with illustrations. Thereafter said letter and the accompanying letter 
and reports mentioned therein were printed in a 21 page pamphlet 
entitled, "House of Représentatives, Document No. 2063," with the 
following caption : 

"Letter from the Secretary of War, Transmitting, with a Letter from the 
Chief of Engineers, Reports on Preliminary Examination and Survey of 
Rouge River, Michlgan." 

Thereafter, in Ihe Rivers and Harbors Act approved August 8, 1917 
(40 Stat. 250, 258, c. 49) Congress provided, among other things, that — 

"The following sums of money * * * are hereby, appropriated, out of 
any money in the treasury not otherwise appropriated, to be Immediately 
available, and to be expended under the direction of the Secretary of War and 
the supervision of the chief of engineers, for the construction, completion, re- 
pair and préservation of the public works hereinaf ter named ; * » » j^or 
improvement of Rouge river, Michlgan, in accordance with the report sub- 
mitted in House Document ntimbered 2083, Sixty-Fourth Congress, second ses- 
sion, and subject to the conditions set forth in said document, $490,000: Pro- 
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vided, that the Secretary of War may, in his discrétion, substitute plan B for 
plan A." 

On May 23, 1919, Newton D. Baker, Secretary of War, made and 
signed the following finding, a copy of which is attached to each péti- 
tion herein : 

"The Congress of tlie United States, by an act entitled 'An act making ap- 
propriations for tlie construction, repair and préservation of certain public 
Works on rivers and harbors and for other purposes,' approved August 8, 1917, 
having made an appropriation for a public work as therein stated, namely, for 
the improvement of the Bouge river, Michigan, under the direction of the 
Secretary of War and in accordance with the report submitted in House Docu- 
ment 2063, Sixty-Fourth Congress, Second Session ; and it appearlng to the 
satisfaction of the said Secretary of War of the United States that the lands 
privately owned, among others. In the county of Wayne, Michigan, described in 
the schedules hereto attached, are located within the Unes of said improvement 
and are necessary for such improvement ; and it appearing that the several 
owners thereof hâve refused to donate said lands, and that the other local 
interests mentioned in said House Document, undertaking to secure the neces- 
sary lands and rights of veay for such improvements, hâve been unable for 
good and sufficient reasons to obtain the same by purchase as required for 
said work, and that said local interests hâve offered to give suitable bond to 
the United States of America, for the benefit of whom it may eoncern, to 
secure payment of the expense of condemnation proceedings on behalf of the 
United States of America to acquire title to the rights aforesaid in said lands, 
and to pay any awards that may be made in such proceedings : Therefore, in 
considération of the foregoing, it is hereby found and determined by the under- 
signed Secretary of War of the United States that it is necessary for the pub- 
lic benefit and for the prosecution, conipletion, opération, and use of said 
public improvement In accordance with plan A, described in said House Docu- 
ment No. 2063, that the United States of America acquire and obtain a per- 
pétuai right of way over, along and upon each parcel of the lands described in 
said schedules hereto attached, together with the right to make such improve- 
ment, excavate a channel therefor, and to remove, carry away and dispose of 
so much earth and materials therefrom as may be necessary in such work. 

"It is further hereby found and determined that the owners respeetively, of 
said several parcels refuse to donate said lands or rights of way therein, for 
such improvement, and that the other local interests described In said report, 
as being required to donate the necessary land for said improvement, hâve 
been unable, for good and sufficient reasons, to obtain the same by purchase 
or the rights therein, as required for the construction, eompletion and opéra- 
tion of said public work ; that the bond tendered by said local Interests, under 
the provisions of the Act of June 29, 1906, being chapter 3628, 34 Statutes at 
Large, page 632, for the commencement of condemnation proceedings as afore- 
said, is sufficient In amount and as to the su rôties thereto : Therefore, the 
undersigned, Secretary of War of the United States, hereby respectfuUy re- 
quests the Aîtorney General of the United States to institute and eonduct the 
necessary proceedings In the United States District Court for the Eastern 
District of Michigan, Southern Division, in the name and ou behalf of the 
United States of America, to acquire by condemnation the rights and ease- 
ments in said lands as above described, needed for said public work." 

After referring to the foregoing facts and proceedings, each pétition 
prays that the owners and other persons having interests in the lands 
thus sought to be taken be made respondents herein; that a jury be 
summoned and impaneled to ascertain and détermine the just com- 
pensation to be made respeetively to said respondents; that judgment 
be given in favor of the United States, condemning a perpétuai right 
of way over the said lands for the United States to construct and main- 
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tain said public work, "and to excavate, remove and dispose oi so much 
earth and other materials within the lines of said improvement as may 
be necessary for the construction and maintenance thereof" ; and — 

"that on flling this pétition an order may be entered hereon, by this court, 
providing for the talcing of immédiate possession of eacli and ail of said lands 
by petltioner for such Improvement and flxing the amount and form of certain 
and adéquate seeurity to be given on behalf of the United States, as petitioner 
herein, for the payment of such just compensation as may be awarded to the 
party or parties entitled thereto on account of the taklng of the rights of way 
and otherwise liereinbefore mentioned as required for said improvement, which 
certain and adéquate seeurity, petitioner hereby offers to give as may be, by 
the court, direeted." 

Respondents insist that the pétitions should be dismissed for the 
following reasons: That the use for which the taking of the lands 
is sought is a private and not a public use ; that the necessity for taking 
such lands has not been judicially determined in accordance with the 
laws of Michigan governing the taking of private property by right 
of eminent domain; that no provision for the payment of just com- 
pensation for such lands has been made; and that it has not been 
shown that the "local interests" involved hâve been unable to purchase 
the lands thus sought to be taken. There are so many phases and as- 
pects of the objections thus broadly stated, and thèse are so closely 
interwoven, that it seems advisable to consider them together in dis- 
cussing, as a whole, the questions involved and the légal rules and 
principles applicable. 

[1] While private property cannot be taken, even under the right 
of eminent domain, unless necessary for public use, and then only if 
just compensation be paid therefor, yet it is not necessary, in the ab- 
sence of express constitutional or statutory requirements to that effect, 
that such compensation be paid bef ore the actual taking of the property, 
provided that reasonably certain, prompt, and adéquate provision for 
the payment of just compensation be made, or the public faith and 
purse be pledged for such payment. Cherokee Nation v. Southern 
Kansas Railway Co., 135 U. S. 641, 10 Sup. Ct. 965, 34 L. Ed. 295 ; 
Sweet v. Rechel, 159 U. S. 380, 16 Sup. Ct. 43, 40 L. Ed. 188; Adi- 
rondack Railway Co. v. People, 176 U. S. 335, 20 Sup. Ct. 460, 44 L. 
Ed. 492; Crozier v. Krupp, 224 U. S. 290, 32 Sup. Ct. 488, 56 L. 
Ed. 771 ; Bragg v. Weaver, 251 U. S. 57, 40 Sup. Ct. 63, 64 L. Ed. . 

[2] It is well settled that the question whether the use for which 
property is soueht to be taken is a public use is a judicial question. 
Shoemaker v. United States, 147 U. S. 282, 13 Sup. Ct. 361, 37 L. 
Ed. 170; Fallbrook Irrigation District v. Bradlev, 164 U. S. 112, 
17 Sup. Ct. 56, 41 L. Ed. 369; Hairston v. Banville & Western Rail- 
way Co., 208 U. S. 598, 28 Sup. Ct. 331, 52 h. Ed. 637, 13 Ann. Cas. 
1008; Sears v. Akron, 246 U. S. 242, 38 Sup. Ct. 245, 62 L. Ed. 688. 

[3] It is also established that the use of property by the United 

States, when necessary for the purpose of improving the navigability 

of navigable rivers within its jurisdiction, is a public use for which it 

is entitled to take such property by the power of eminent domain. 

266 F.— 8 
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Kaukauna Water Power Ce. v. Green Bay & Mississippi Canal Co., 
142 U. S. 254, 12 Sup. Ct. 173, 35 L. Ed. 1004; Monongahela Naviga- 
tion Co. V. United States, 148 U. S. 312, 13 Sup. Ct. 622, 37 L. Ed. 
463; Sci-anton v. Wheeler, 179 U. S. 141, 21 Sup. Ct. 48, 45 L. Ed. 
126; United States v. Chandler-Dunbar Water Power Co., 229 U. S. 
53, 33 Sup. Ct. 667, 57 L. Ed. 1063. It is not disputed that the use 
for which this land is sought to be taken is the improvement of the 
navigability of the Rouge river, which is a navigable stream, or that 
the resuit of such use will not be the improvement of such navigability. 

[4] The mère fact that the taking of property for a public use will 
resuit in greater benefit to some persons than to others, or that private 
individuals contribute to the expense of such taking, does not afïect 
the character of such use, or render it any the less public, within the 
meaning and scope of the law of eminent domain. Fallbrook Irri- 
gation District v. Bradley, supra; Hairston v. Banville & Western 
Railway Co., supra; Union Lime Co. v. Chicago & Northwestern 
Railway Co., 233 U. S. 211, 34 Sup. Ct. 522, 58 L. Ed. 924. 

[5] If the use for which any particular property is sought to be 
taken is a public use, the question whether such property is necessary 
for such use is a législative question, and the détermination thereof 
by the proper législative body cannot be questioned in condemnation 
proceedings brought for the taking thereof. Shoemaker v. United 
States, supra ; Monongahela Navigation Co. v. United States, supra ; 
Chappell v. United States, 160 U. S. 499, 16 Sup. Ct. 397, 40 L. Ed. 
51Ô; United States v. Gettysburg Electric Railway Co., 160 U. S. 
668, 16 Sup. Ct. 427, 40 L,. Ed. 576; A. Backus, Jr., & Sons v. Fort 
St. Union Depot Co., 169 U. S. 557, 18 Sup. Ct. 445, 42 h. Ed. 853 ; 
Adirondack Railway Co. v. People, supra; Sears v. Akron, supra; 
Bragg V. Weaver, supra. 

[6] A hearing on the question of necessity is not essential to due 
process of law in the sensé of the Fourteenth Amendment. Bragg v. 
Weaver, supra. 

[7] The power to détermine the question of such necessity may be 
delegated by Congress to executive officiais of the Government, and 
the finding by such officiais on this question, made in the exercise of 
such delegated power, is not subject to review by the courts. Chap- 
pell V. United States, supra; Union Bridge Co. v. United States, 204 
U. S. 364, 27 Sup. Ct. 367, 51 L. Ed. 523 ; Bragg v. Weaver, supra. 

[8] Applying thèse principles to the présent case, the proposed use 
is a public use, and Congress has, by the Rivers and Harbors Appro- 
priation Act already mentioned, authorized the improvement of the 
navigability of this stream, "in accordance with the report submitted in 
House Document No. 2063," hereinbefore reviewed, "and subject to 
the conditions set forth in said document." One of thèse conditions 
was the assumption, by the local interests concerned, of "ail costs con- 
nected with the improvement other than those for excavation and main- 
tencuice of ehannel" (Id. p. 18), including the donation of the "necessary 
land" (Id. p. 19), and the payment of any "incidental damage" (Id. 
p. 20). 
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It appears that the properly authorized officer of the government, the 
Secretary of War, has found, as a fact, that it is necessary to take, 
for the public use mentioned, the lands involved in thèse proceedings. 
If, therefore, the "local interests" referred to are "unable," within 
the meaning of the statute involved, to purchase the land thus needed, 
for the purpose of conveying it to the United States, as thus required, 
it seems clear that the présent situation is exactly what was contera- 
plated by Congress in enacting the statute in question. 

Bearing in mind the presumption of constitutionality attending this 
statute, and in view of its évident meaning and purpose, I am satisfied 
that it does not delegate to private parties the right of eminent domain. 
It merely pro.vides that when, as hère, the government desires to 
take private land necessary for a public use mentioned in the statute, 
but wishes to hâve such land donated by private interests, willing, but 
unable, to do so, because unable to purchase and acquire a valid title 
thereto, in that event the United States government, instead of receiv- 
ing the land itself from such person, Company, or corporation, as it 
would hâve the right to do (Act April 24, 1888, c. 194, 25 Statutes at 
Large 94 [section 9878, West's U. S. Compiled Statutes of 1918]), 
raay, under the circumstances mentioned, accept, from the private in- 
terests concerned, reimbursement of the expense of acquiring such 
land by condemnation ; that is, payment of the just compensation which 
must be made therefor, when, and as, duly determined in condemna- 
tion proceedings properly brought in the name of , and by, the govern- 
ment against the owners of the land so needed. The government, nol 
the private interest, condemns and takes the land. The only connec- 
tion with the matter which such private interest has is its arrange- 
ment with the gcvernment to save the latter harmless from the cost of 
such taking. 

[9] The mère commencement of thèse condemnation proceedings 
is not, of course, the taking of any property, and the actual payment 
of compensation, therefore, need not précède or accompany the filing of 
the pétitions herein (Cherokee Nation v. Southern Kansas R. R. Co., 
supra; Bauman v. Ross, 167 U. S. 548, 17 Sup. Ct. 966, 42 L. Ed. 
270), although by instituting such proceedings the government has 
pledged its faith, and has absolutely obligated itself, to make just com- 
pensation at the proper time; that is, upon the actual taking of the 
property sought, in the same manner, and to the same extent, as if 
it were proceeding without référence to the statute in question. 

Moreover, by the Act of July 18, 1918, c. 155, § 5, 40 Statutes at 
Large, 911 (section 9878a West's 1919 Supplément to U. S. Compiled 
Statutes), Congress has provided as follows: 

"Whenever the Secretary of War, in pur.suance of authority conferred on 
him by law, causes proceedings to be instituted in the name of the United 
States for the acqnirement by condemnation of any lands, easements, or rights 
of way needed for a work of river and harbor improvement duly authorized 
by Congress, the United States, upon the flling of the pétition in any such pro- 
ceedings, shall hâve the right to take Immédiate possession of said lands, 
easements, or rights of way, to the extent of the interest to be acquired, and 
proceed with such public works thereon as bave been authorized by Congress : 
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Provided, that certain and adéquate provision shall iiave been made for the 
payment of just compensation to the party or parties entltlod thereto, either 
by previous appropriation by tlie United States or by the deposit of moneys or 
other form of security in such amount and form as shall be approved by the 
court in which such proceedings shall be instituted. The respondent or re- 
spondents may move at any time in the court to increase or change the 
amounts or securities, and the court shall make such order as shall be just 
in the premises and as shall adequately protect the respondents. In every case 
the proceedings in condemnation shall be diligently prosccuted on the part of 
the United States in order that such compensation may be promptly ascertain- 
ed and paid." 

Pursuant to this statute, petitioner prays in its pétition that — 

"On filing this pétition, an order may be entered therein, by this court, 
providing for the taking of immédiate possession of each and ail of sald lands 
by petitioner, for such improvement, and fixing the amount and form of cer- 
tain and adéquate security to be given on belialf of the United States, as peti- 
tioner herein, for the payment of such just compensation as may be awarded 
to the party or parties entitled thereto on account of the taking of the rights 
of way and otherwise hereinbefore mentioned as required for said improve- 
ment, which certain and adéquate security, petitioner hereby offers to give 
as may be, by the court, directed." 

I find no variance or inconsistency between the promise (net only 
implied from its action in commencing those proceedings, but also 
expressly made in its pétitions therein) by the government to make 
the necessary compensation for this land, and the conditional form 
of the resolution of Congress authorizing tlie work for which sucli land 
is sought. On the one hand, as between the owners of the land and 
the government, the latter is exercising its right, under the power 
of eminent domain, to take certain land necessary for a public use, and 
is ofïering to pay just compensation therefor when taken, which is 
ail that said owners are entitled to demand, having no right to inquire 
as to the manner in which, or the source from which, the government 
may obtain the means of making such compensation. On the other 
hand, as between the "local interests" and tîie government, the latter 
has the right to require, as a condition précèdent to the exercise of its 
power of eminent domain, an undertaking and guaranty that the for- 
mer will pay any awards made in thèse condemnation proceedings for 
the land so taken. While the government has refused, except as against 
the owners of this land, to bear the expense of taking such land, and 
has announced that any such expense must be borne by the local in- 
terests concerned, it has not refused to take said land if it be donated 
for the purpose of carrying eut the improvement desired, or if, what 
amounts to essentially the same thing, the cost of obtaining said land 
be donated ; nor has it refused to pay, or cause to be paid, to the owners 
thereof, the just compensation to which they are entitled if their land 
be so taken. The only difiference, in regard to the payment of com- 
pensation, between this case and any other case of condemnation, is 
that hère the government is fortunate enough to hâve a private source 
from which to obtain the money to be paid as just compensation for 
this land, while ordinarily it would hâve been compelled to draw such 
money from the public treasury, without any reimbursement therefor. 
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But this is a matter which neither affects nor concerns the owners of 
such land, who receive their just compensation for land needed by the 
government for a public use, and who, therefore, cannot complain that 
they hâve been, or will be, deprived of any légal rights. 

It must be inferred that, in authorizing this public improvement 
on the terms and conditions specifîed, Congress contemplated the 
possible necessity of resorting to the condemnation machinery pro- 
vided by this statute, in order to obtain this land. Indeed, this is made 
clear by the fact that the report which set forth the conditions adopted 
by Congress in authorizing such improvement contains the folio wing 
language : 

"Some owners undoiibtedly will not donate the land, and it may be neces- 
sary for the T'nited States to enter condemnation proceedings to obtain it. 
However, ail costs connected with the condemnation proceedings and with the 
payment of the awards for the land should be provided for by the local in- 

terests." 

I am satisfied that the United States government is not attempting 
to take any of this land without payment of just compensation therefor, 
but is merely availing itself of the benefit afiforded by the statute in 
question, by insisting that the expense of making such compensation 
shall be borne by the '"local interests" mentioned. 

[10, 11] The objection that this property cannot be taken in thèse 
proceedings, because the necessity of such taking is not to be deter- 
mined by a jury in accordance with the constitutional and statutory 
provisions of the state of Michigan governing such proceedings is 
without merit. As bas been already pointed out, the question as to 
the necessity for the taking of private property by the United States 
for a public use is a législative question, and the décision of Congress 
or of the executive officiai to whom the making of such décision has 
been delegated by Congress is final, and cannot be questioned in this 
proceeding. It is true that the Act of Congress of Àpril 24, 1888, c. 
194, 25 Statutes at Large 94 (section 9878. West's U. S. Compiled 
Statutes of 1918), provides that — 

"The Secretary of War may cause proceedings to be instituted, in the name 
of the United States, in any court having jurisdiction of such proceedings, for 
the acquirement by condemnation of any land, right of way, or material need- 
ed to enable him to maintain, operate or prosecute works for the improvement 
of rivers and harbors for which provision has been made by law ; such pro- 
ceedings to be prosecuted in accordance with the laws relating to suits for 
the condemnation of property of the states whereiu the proceedings may be 
instituted." 

This statute, however, subjects such proceedings to the state laws 
only in respect to matters of procédure and not to matters cf sub- 
stance. Kanakanui v. United States, 244 Fed. 923, 157 C. C. A. 273. 
The right to détermine the necessity of the taking of property for pub- 
lic use, under the power of eminent domain, is necessarily incident 
to the sovereign power of the United States government to détermine 
for itself whether it needs any particular property for such use. This 
right and power cannot be limited or affected by the laws of a state 



118 266 FEDEKAL REPOKÏEE 

unless Congress so provides, and no fédéral législation to that effect 
has been enacted. 

[12] One further question remains to be considered. It is urged 
by respondents that the question whether the local interests involved 
hâve been unable to purchase and obtain a valid title to the lands sought 
is a judicial question, which must be determined in this proceeding, 
while petitioner contends that the décision of that question rests with 
the Secretary of War as a preliminary phase of the discretionary power, 
with which he is vested, to cause thèse proceedings to be instituted in 
the name of the United States. While the question thus raised is not 
free from doubt, after careful considération thereof, I hâve reached 
the conclusion that the contention of respondents cannot be sustained. 
The argument that the fact of inability to purchase is a jurisdictional 
condition, which, like other facts on which the jurisdiction of the court 
dépends, is one of the issues in the case and must be determined herein, 
seems on first impression to bave force. Further reflection, however, 
appears to reveal the unsoundness of the argument. 

The duties. and powers of the Secretary of War in connection with 
proceedings of this kind are confined to determining whether par- 
ticular lands are needed in connection with any certain work of river 
and harbor improvement duly authorized by Congress, and, if such 
lands be so needed, to deciding whether condemnation proceedings are 
to be instituted in the name of the United States for the acquirement 
of such lands. In determining whether he will cause such proceedings 
to be instituted, the Secretary of War, acting within the exercise of 
"his discrétion," must necessarily décide some questions, at least to his 
own satisfaction. When he has requested the Attorney General to 
institute and conduct such proceedings, it becomes the duty of the 
latter officer to comply with such request, and when the proceedings 
hâve been commenced questions arising thereafter, such as those con- 
cerning the nature of the use for which the land is sought, the amount 
of compensation to be rnade to the owners of such lands, the practice to 
be followed, and kindred questions, are to be determined in the con- 
demnation proceedings. With none of thèse last-mentioned ques- 
tions has the Secretary of War any officiai concern or connection. 
The duties imposed, and the powers conferred, upon him are ultimate- 
ly to décide whether he will cause condemnation proceedings to be 
instituted. In making this décision, he must first détermine the ne- 
cessity for the taking. His détermination as to the necessity of such 
taking is final, and not reviewable by the courts. I cannot avoid the 
conclusion that the question whether the local interests bave been 
unable to acquire the lands involved, as well as the necessity for using 
such lands, really enters into and becomes a part of the broad ques- 
tion of the necessity for instituting condemnation proceedings, which 
the Secretary of War, not the court, must décide. It is a familiar rule 
that a statute which, either expressly or by necessary implication, 
gives a discretionary power to any public officiai, to be exercised by 
him upon his opinion concerning certain facts, constitutes him the 
sole and exclusive judge of the existence of such facts. Martin v. 
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Mott, 12 Wheat. 19, 6 L. Ed. 537 ; Kennedy v. Gibson, 8 Wall. 498, 19 
L. Ed. 476; Mullan v. United States, 140 U. S. 240, 11 Sup. Ct. 788, 35 
L.^Ed. 489. 

The présent case is not to be confused with one in which a quasi 
public corporation or agency is seeking to exercise the qualified power 
of eminent domain conferred upon it by a state or by the national 
government. In such a case, the condemning party possesses only the 
power expressly bestowed upon it, and must, before it is entitled 
to exercise such power, prove, as a material issue, any facts on the 
existence or performance of which its power of eminent domain dé- 
pends. One of the mo.st common of such requirements is the duty 
imposed upon the condemning party to attempt the purchase of the 
land desired before proceeding to take it, and when such an attempt 
is made a condition to the power of condemnation, of course the per- 
formance of such condition is a jurisdictional fact, and must appear 
as a basis for the right to take under such qualified power of eminent 
domain. Hère, however, no such situation is presented. The private 
party whose inability to purchase is mentioned in the statute has no 
power to institute or maintain condemnation proceedings. Such in- 
ability is not made a condition to any suggested right of such party 
to take property by power of eminent domain. It is the United 
States government which is given the authority to condemn or to bring 
the proceedings under this statute. Now, the power of eminent domain 
possessed, and thus sought to be exercised, by the United States, is a 
power which inherently belongs to it as a sovereign nation. It is 
of the broadest character and scope, and not limited by any conditions 
requiring negotiation, unless Congress has so provided. We are 
not dealing with a condition which exists, if not removed, but with 
a condition which does not exist, unless created by this statute. In 
the former case, indefinite language would not remove ; in the latter 
case, indefinite language does not create. In other words, when, as 
hère, the United States is the condemning party, its power to take 
property is not qualified by a condition précèdent, such as the duty to 
first exhaust its efforts to purchase such property unless such condi- 
tion be affirmatively shown to hâve been expressly imposed upon its 
right to exercise that power. I do not discover any language in this 
statute to indicate an intent on the part of Congress to create such a 
jurisdictional condition for the détermination of the court. 

The Secretary of War is the représentative of the government, 
whose duty it is to détermine whether such proceedings are to be in- 
stituted. The inability of the local interests to obtain by purchase the 
land, sought to be donated to the Government is one of the facts to 
be considered by the Secretary of War in determining whether he 
will, as Congress has provided that he may, "in his discrétion," cause 
such proceedings to be instituted in the name of the United States 
for the acquirement of such land. I am of the opinion that this is 
a fact the existence of which must of necessity be decided by the Sec- 
retary of War in accordance with his own judgment. It results that 
ail of the légal objections raised as to the sufiïciency of the pétitions 
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herein, and as to the constitutionality of the statute involved, must be 
overruled, and the motions denied. 

The most comprehensive and closely apphcable Michigan statute 
relating to the practice in such a case appears to be Act 149 of the 
Michigan Public Acts of 1911 (section 353 et seq., Michigan Compiled 
Laws of 1915), and that statute should govern the procédure in thèse 
proceedings, in so far as it is not inconsistent with the views hère 
expressed. An order will be entered, overruling ail objections urged, 
and denying the motions made by respondents. 



THE KLATAWA. 

(District Court, W. D. Washington, N. D. May 8, 1920.) 
No. 4909. 

1. Collision <S=86 — ^^''essels entering or leaving "narrow channel" to keep to 

starboard side. 

A vessel entering a narrow channel should approacb and enter on the 
starboard side, leaving ample room for outcoming vessels to pass port to 
port, and vessels eoming out should keep to the starboard side until well 
clear of the entrance ; a "narrow channel" being defined as a body of 
water navigated up and down in opposite directions, which does not in- 
clude harbor waters, with piers on eaoh side, where the necessities of 
commerce require navigation in every conceivable direction. 

[Ed. Note. — For other définitions, see Words and Phrases, Second 
Séries, Narrow Channel.] 

2. Collision <S='103 — Mutual fault of power boats meeting in narrow channel. 

The power launches Klatawa and Diamond K, the former entering and 
the latter passing out from a narrow channel, both held in fault for a 
collision; the Klatawa for not giving a timely signal and for giving a 
starboard passing signal, and the Diamond K for being on the wrong side 
of the channel. 

In Admiralty. Suit for collision by Louis Birch, owner of the 
launch Diamond K, against the launch Klatawa, with cross-libel. De- 
cree dividing damages. 

Byers & Byers, of Seattle, Wash., for libelant. 
James T. Lawler, of Seattle, Wash., for respondent. 

NETERER, District Judge. On October 26, 1919, the Diamond K 
and the launch Klatawa coUided in the narrow channel leading from 
Lake Union to Union Bay. The libelant, as owner, charges the Klata- 
wa with négligence and seeks damages. The owner of the Klatawa, by 
cross-libel, charges négligence and prays damages. 

The Diamond K is a one-man boat, and had no lookout. The Klat- 
awa is a larger boat, and had a lookout. The water in which the 
vessels collided is a narrow channel, and from the University grounds, 
from which point the libelant's vessel was approaching, has considér- 
able curvature. The channel is of sufficient width for vessels to free- 
ly pass, by each keeping in the fairway. In the channel on the star- 
board of the Diamond K was a pontoon. The testimony does not 

©ssFor other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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disclose the extent or exact location. The Diamond K, on leaving 
the University grounds, sounded one blast, and took a course at fuU 
speed, which is about 6% miles per hour. Libelant's vessel was going 
in a westerly direction. At the entrance of the channel, on the south 
side, are some piles standing in the water the remains of an approach 
to a bridge, which had extended across the channel, but which is now 
removed. (See diagram appended). 
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The Klatawa, approaching the channel, "hugged" the south shore, 
and entered the channel near the piling of the old bridge, at a speed 
of about 4 or 41/2 miles per hour. Before entering the channel, the 
Klatawa blew one blast, ported her helm, rounded the curve and the 
piles at the end of the old bridge approach, and while in this maneuver 
saw the Diamond K approaching about two points to starboard. 
She completed the maneuver, and the vessels were nearly end on, 
and about 70 feet apart. The Klatawa gave one blast and reversed. 
The Diamond K starboarded her helm, gave one blast, reversed, and 
ported her helm, and the vessels collided. The master of the Diamond 
K testifies that he was "going down possibly mid-channel." I am, 
however, satisfied that he was on his port side of the channel. The 
cross on the diagram, supra, marks about the point of collision. 

A narrow channel is dcfined as a body of water navigated up and 
down in opposite directions, and does not include harbor waters, with 
piers on each side, where the necessities of commerce require naviga- 
tion in every conceivable direction. The No. 4, 161 Fed. 847, 88 C. C. 
A. 665 ; The Rules of the Road at Sea (La Boyteaux) p. 166. Inland 
rule 25, international rule 25, and pilot rule 10, each provide: 

"That in narrow chaimels every steam vessel sliall, wlion it is safe and 
practlcable, keep to the side of the fairway or midchaunel which lies to the 
starboard side of such vessel." 

[1] "When safe and practicable" is intended to cover the reason- 
able necessities of practical navigation. The Three Brothers, 170 Fed. 
48, 95 C. C. A. 322. A vessel intending to enter a narrow channel 
should so maneuver on approaching the entrance as to leave ample room 
for outcoming vessels to pass port to port, approaching the channel 
from the side she must keep after entering; and a vessel leaving a nar- 
row channel should pass out, keeping to its starboard side of the 
channel, until she is well clear of the entrance, and should not change 
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her course to port until she is well clear of vessels passing in. The 
rules of the Road at Sea, supra. 

The libelant strenuously insists that the Klatawa was the burdened 
vessel, and attempted td cross the bow of the Diamond K, whereas she 
was compelled to keep out of the way, and cites article 19, which 
provides : 

"When two steam vessels are crosslng, so as to involve risk of collision, 
the vessel which has the other on her starboard side shall keep out of the 
way of the other." 

[2] The vessels, as they were approaching, the Diamond K about to 
ieave the channel, the Klatawa entering the channel, the duty of each 
was to keep in the fairway. The Klatawa was on her starboard side of 
the channel, and was proceeding with due caution, except that she did 
not give a timely blast on approaching the channel. The Diamond K 
moved at full speed in her port side of the channel, and did not take 
the proper précaution against colliding with vessels entering the chan- 
nel in the fairway. Rule 19 has no application hère under the circum- 
stances disclosed. The Klatawa was négligent in not giving a timely 
blast on approaching the channel, and in giving a starboard passing 
signal. There is no testimony to show that the channel on the star- 
board side of the Diamond K was obstructed to the point of her course 
in this channel. The Klatawa, under the circumstances disclosed, tak- 
ing into considération the curvature of the channel, was not the bur- 
dened vessel, and the Diamond K cannot justify, under the rule of 
"keeping her course and speed," not being in her fairway. She must, at 
her péril, proceed with due caution. 

I think both vessels are at fault, and the damages should be divided. 
Each party has grossly overestimated his damage. I think $2,250 
to libelant and $250 to respondent will compensate each. The libelant 
is accordingly awarded a decree for $1,000. The sinking of the Dia- 
mond K, on removal from her moorings after the collision, was not the 
fault of the respondent, and no award is made for expense in raising 
her. Neither party to recover costs. 



THE ADUHRAL WATSON. 

(District Court, W. D. Washington, N. D. May 21, 1920). 
No 4511. 

1. Collision «S^IOZ — Mutual fault» of vessels meeting in narrow channel. 

A collision in a narrow channel between the steamer Admirai Watson 
and the power boat Helgeland, meeting, held due to faults of both vessels ; 
the Watson for being on the wrong side of the channel, for failing to hear 
and answer the signal of the Helgeland when half a mile or more distant, 
or to keep an efficient lookout, and the Helgeland, although the privileged 
vessel, for failing to stop and give alarm signais, when the course of the 
Watson became uncertain and collision was imminent. 

2. Collision <S=>11 — ^Privileged vessel required to tak© précautions. 

The fact that a vessel is privileged and entltled to hold her course does 
not excuse her from adopting such précautions as may be required by 
statute and necessary to prevent a collision. 

&s>FoT otLer cases see same toplc & KEY-NUMBËR in ail Key-Numbered Dlgests & Indexe* 
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In Admiralty. Suit for collision by Conrad Anderson and others, 
■owners of the fishing beat Helgeland against the steamer Admirai 
Watson. Decree for libelants for half damages. 

Winter S. Martin, of Seattle, Wash., for libelants, cited the foUow- 
ing cases : 

The Delaware, 161 U. S. 459, 16 Sup. Ct. 516, 40 L. Ed. 771; 
Britannia v. Cleugh, 153 U. S. 130, 14 Sup. Ct. 795, 38 L. Ed. 660; 
The Isaac Newton, 59 U. S. (18 How.) 581, 15 L. Ed. 492; The 
Thielbek, 241 Fed. 209, 154 C. C. A. 129; The Putney Bridge (D. 

C.) 219 Fed. 1014; The Comport, 260 Fed. 151, C. C. A. ; 

The Haida, 191 Fed. (D. C.) 623; Id., 196 Fed. 1005, 115 C. C. A. 
376; The De Veaux Powell, 165 Fed. 634, 92 C. C. A. 54; Lie v. 
San Fran. & P. S. S. Co., 243 U. S. 291, 37 Sup. Ct. 270, 61 h. Ed. 
726; The Penn.sylvania, 19 Wall. 125, 22 L. Ed. 148; The Sufïolk, 
258 Fed. 219, 169 C. C. A. 287; Carroll v. City of New York, 249 
Fed. 453, 161 C. C. A. 411; The Hokendaqua, 251 Fed. 562, 163 C. 
C. A. 556; The Nereus (D. C.) 23 Fed. 448; The Admirai (D. C.) 39 
Fed. 574 ; Atlas Transp. Co. v. Lee Line Strs., 235 Fed. 492, 149 C. 
C. A. 38; Spencer on Collisions, § 71, and cases cited on page 49; 
Stadacona, 242 Fed. 624, 155 C. C. A. 314; The Victoria, 168 U. S. 
410-422, 18 Sup. Ct. 149, 42 L Ed. 519; The Chicago, 125 Fed. 712, 
60 C. C. A. 480; The Lansdowne (D. C.) 105 Fed. 436; The Saratoga 
(D. C.) 180 Fed. 620; Commonwealth & Dominion Line v. Seaboard 
Transp. Co. (D. C.) 258 Fed. 707; Marsden on ColHsions (7th Ed.) 
p. 456; Chamberlain v. Ward, 21 How. 548, 16 L. Ed. 211; The 
Powhatan (D. C.) 248 Fed. 786; Marmet Coal, etc., Co. v. Feiger- 
Austin Dredging Co., 259 Fed. 435, 170 C. C. A. 411; The Madison, 
250 Fed. 850, 163 C. C. A. 164; Jones v. Boice, 1 Stark. 493. 

Grosscup & Morrow, of Tacoma, Wash., and Jones, Ridell & Brack- 
ett, of Seattle, Wash., for claimant, cited the following cases : 

The Albatross (D. C.) 184 Fed. 363 ; The Arthur M. Palmer (D. 
C.) 115 Fed. 417; The Edwin J. Berwind, 144 Fed. 664, 75 C. C. A. 
466; The Robert Dollar, 160 Fed. 876, 88 C. C. A. 58; The Trader 
(D. C.) 129 Fed. 462 ; The Joseph M. Clark (D. C.) 119 Fed. 462 ; The 
Straits of Dover, 120 Fed. 900, 58 C. C. A. 86; The Taurus (D. C.) 
156 Fed. 838; Beatty v. Hanna, 122 U. S. 97, 7 Sup. Ct. 1158, 30 
L. Ed. 1095 ; The New York, 175 U. S. 187, 20 Sup. Ct. 67, 44 L Ed. 
126. 

NETERER, District Judge. On the evening of October 20, 1918, 
the steamship Admirai Watson and the fishing boat Helgeland col- 
lided in Alaskan waters near Ketchikan. Each vessel disclaims fault. 
It iS stipulated that responsibility for the collision shall be determined, 
and that the amount of the damage, if any, shall be later ascertained. 

[1] The issue now is: Was either of the vessels solely at fault, or 
were the vessels mutually at fault? At the time named, the Watson 
approached Ketchikan by the passage south of Pennock Island. In 
making the tum to starboard, bound for the Oil Dock I, she was pro- 
-ceeding at fuU speed under port helm. The Helgeland, leaving the 
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Northland Dock, was making a course towards East Clump light, and 
observed the Watson clearing the westerly end of Pennock Island, A 
on the appended diagram. 



A-B-R-D. Course of Watson. 

C. Helgeland when one blaat was glven. 

D. Watson when blast by Helgeland was given. 

E. Point of collision. 

F. Helgeland beached after collision. 

G. Government dock. 
I. Oil dock. 

The Watson was continuing her course towards Ketchikan, A, B, 
B, D. The Helgeland blew one blast of her whistle at C, and changed 
her course to the right of the red buoy. The Watson, at this time, 
was at D, taking a course towards the Government Dock, G. The 
Watson did nof answer the blast of the Helgeland. Both vessels con- 
tinued on their course and speed until a collision was imminent, when 
the Watson blew two whistles, which the Helgeland answered by two 
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vvhistles, the Watson slightly starboarding her helm, and the Helge- 
land porting her helm, and the Watson ran into the Helgeland. When 
the Helgeland blew one blast, the vessels were from one-half to two- 
thirds of a mile apart. If two-thirds of a mile, it would, at the speed 
each was going, take 2 minutes and 25 seconds to bring them to- 
gether. If one-half mile, 1 minute and 49 seconds. Both vessels were 
near the shore, to the starboard side of the Helgeland and the port 
side of the Watson. The pilot of the Watson estimated the distance 
"300 or 400 feet, or less," and in answer to the question, "Did the 
Watson change her course after blowing her two whistles?" replied: 

"Changed her course a little to port. I could net afford to do it too much, 
for fear of running the ship ashore." 

He also said that the Helgeland had the right of way, and that she 
came under the starboard right-hand rule, and that there was 
plenty of sea room for him to pass the Helgeland on his port side. 
While the captain says that a lookout was raaintained, no report was 
made by the lookout, nor is there testimony that the lookout was on 
duty. Other witnesses on the Watson saw the Helgeland approaching 
in ample time for the Watson to hâve gotten out of the way. The 
pilot of the Helgeland says he had the right of way, and expected the 
Watson to change, but that she came "straight on, on our port side, 
two or three points on our port bow," and said he was sure that the 
Waston would port her helm. When asked why, he said, "We were 
so close to shore," and, on further inquiry as to why he kept his 
course and speed, said : 

"I never thought she would cross a man's bow so close to shore, when she 
was so close to shore herself." 

And, when asked why he did not give a danger signal, said : 

"I had no business to do it, because we had the right of way by law. We 
had the right of way by law, and that is why I thought she would swing any 
moment, because she did not hâve to swing very far to clear her stern — swing 
very little to starboard to clear her stern." 

When asked if he did not know the rule requiring the danger signal 
when in doubt as to the other's intention, he said, "He didn't comply 
with the law, either." 

The Watson contends that it did not hear the blast of the Helge- 
land, and that it did not discover the Helgeland until it was within 400 
or 500 feet, and immediately sounded two blasts and got permission 
from the Helgeland to cross her bow ; but the Helgeland, contrary to 
its consent, ported its helm, and the collision followed. 

I am satisfied from the évidence that the Watson did not sound a 
blast until the collision was imminent, and that the pilot of the Hel- 
geland, through the imminence of the péril and confusion, gave the 
two blasts, and without any intention of giving up the right of way, 
and, whatever the conduct of the Helgeland when the hiasts were 
given, the collision would hâve followed notwithstandtng. 

Direct and positive proof that a whistle was sounded may not be 
swept aside and disregarded, because others failed to hear it. Per- 
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sons charged with duty cannot excuse conséquences of inattention by 
saying they did not hear what they should hâve heard, or failed to 
see what they should hâve seen, if their attention had been centered 
on duty. There is no question but ail of the lights of the Helgeland 
were lighted ; the dynamo performing its normal f unctions, the elec- 
tric masthead and sidelights were normal. The masthead light was, 
perhaps, confused by the officers of the Watson with the lights on 
shore from the town of Ketchikan, and blended with the lights on the 
Ketchikan shore; but the night was clear, and the lights were ob- 
served by others in ample time to afford a safe passing, and the fail- 
ure to observe thèse lights by the officers in charge of the Watson 
must be attributable to the insufficiency of the ship's lookout. The 

Stimson (D. C.) 257 Fed. 762 ; Id., 262 Fed. 245, — C. C. A. . 

The failure to see the lights earlier was a clear omission of duty. 

The Helgeland is a gasoline power vessel, 87 feet in length, 18-foot 
beam, two masts, schooner rigged, and equipped with 125 horse power, 
56 net tons, documented and licensed at Seattle. The Admirai Watson 
is 250 feet long, 38-foot beam, 2,009 gross tonnage, 1,237 net tonnage. 

The waters in which thèse vessels collided is a narrow channd. The 
Klatawa (filed May 8, 1920) 266 Fed. 120. The international, inland, 
and pilot rules provide : 

"That In narrow channels, every steam vessel sliall, when it is safe and 
practicable, keep to the slde of the fairway or midehannel which lies to the 
starboard side of sucli vessel." 

"When safe and practicable" is intended to cover the reasonable 
necessities of practical navigation. Vessels entering a narrow channel 
should so maneuver on approaching the entrance as to leave ample 
room for the outcoming vessel to pass port to port, approaching the 
channel from the side she must keep after entering. The Klatawa, 
supra. The Watson was not in her fairway. She was far to her port 
side of the channel, and she was clearly in the wrong. The Helgeland 
was the privileged vessel. It was duty of the Watson to keep in her 
fairway. 

Under ail of the circumstances, was the Helgeland justified in con- 
tinuing in her course and speed after failing to get a response to her 
blast, and observing the approach of the Watson, being in doubt as to 
what the Watson would do? Pilot rule No. 1, art. 18, provides: 

"If, when steam vessels are approaching each other, elther vessel falls to 
«nderstand the course or intention of tfie other from any cause, the vessel so 
in doubt shall immediately signify the same by giving several short ano 
rapid blasts, not less then four, of the steam whistle, the danger signal." 

[2] The fact that a vessel is privileged, and entitled to hold her 
<:ourse, does not excuse her from adopting such précautions as may 
be required by statute, and necessary to prevent a collision.. In The 
New York, 175 U. S. 187, at page 205, 20 Sup. Ct. 67, at page 74 (44 
L. Ed. 126), the Suprême Court said : 

"But the fact that a steamer is entitled to hold her course doès not excuse 
her from inattention to signais, from answerlng where an answer is required, 
or from adopting such précautions as may be necessary to prevent a collision, 
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In case tbere be a distinct indication tliat the obligated steamer is about to 
fajl in her duty, as was said In the case of The Sunnyside, 91 U. S. 208, 222 : 
'Cases arising in navigation, where stubborn adhérence to a gênerai rule is a 
culpable fault, for the reason that every navigator ought to Ivuow that rules 
of navigation are ordained, not to promote collisions, but to save life and prop- 
erty by preventing such disasters.' See, also, The Delaware, 161 U. S. 459 ; 
The Maria Martin, 12 Wall. 31, 47." 

The master of the Helgeland must hâve known if he continuée! in his 
course a collision was inévitable. He did not give a danger signal, or 
stop her engines, or reverse. The Suprême Court in The New York,, 
supra, 175 U. S. 207, 20 Sup. Ct. 75, 44 h. Ed. 126, said : 

"The lesson that steam vessels must stop their engines In the présence of 
danger, or even of antlcipated danger, is a hard one to learn •, but the failure 
to do so bas been the cause of the condemnation of so many vessels that it 
would seem that thèse repeated admonitions must ultlmately hâve some ef- 
fect." 

From what has been said it is apparent that the Watson was grossly 
at fault. She was not in her fairway. She failed to answer the sig- 
nal. She did not maintain a proper lookout. But her unlawful and 
négligent conduct did not justify tiie Helgeland to continue in a course 
the inévitable resuit of which was collision in violation of her statutory 
duty, when the course of the approaching vessel was uncertain or in 
doubt, and her first signal unanswered. The Wakena (D. C.) 262 Fed. 
989. The primary purpose of rules of navigation, as said by the Su- 
prême Court, is not to fix arbitrary rights of the road to vessels, but 
rather fer the safety of life and property. 

The facts in this case, in some respects, are similar to the facts in 
The Hokendaqua, 251 Fed. 562, 163 C. C. A. 556, and Commonwealth 
& Dominion Line v. Seaboard Transp. Co. (D. C.) 258 Fed. 707 ; and 
the conclusion herein is not controverted by The Delaware, 161 U. S- 
459, 16 Sup. Ct. 516, 40 I^. Ed. 771, or Lie v. S. F. & P. S. S. Co., 
243 U. S. 291, 37 Sup. Ct. 270, 61 L. Ed. 726, cited by libelant, cr 
by any authoritative case. 

A decree may be entered for half damages against the Watson and 
costs. 



LANGENBERG HAT CO. ct al. v. UNITED CLOTH HAT AND CAP 
MAKERS or NORTH AMERICA et al. 

(District Court, B. D. Missouri, B. D. June 11, 1920.) 

No. 5152. 

Injunction <S=101(3) — Conspiracy by striking employés to commit unlaw- 
ful acts. 

Mass picketlng by a comblnation of striking employés and others, for 
the purpose of forcing employers to adopt the poliey of closed shop, ac- 
companled by threats, abuse, domiciliary visits, and physical assaults 
on employés and potentlal employés, held unlawful, and enjoined. 

In E;quity. Suit by the Langenberg Hat Company and others 
against the United Cloth Hat and Cap Makers of North America and 
others. Decree for complainants. 

QssFor otiier cases see same topic & KEY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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Walter H. Saunders, of St. Louis, Mo., for plaintiffs. 
C. J. Andersen and Bass & Bass, ail of St. Louis, Mo., for defead- 
ants. 

FARIS, District Judge. At a session of court held in St. Louis, Mo., 
within the district aforesaid, on Monday, June 7, 1920, the court de- 
livered the following oral opinion: 

I hâve had under advisement for some weeks the case of Langen- 
berg Hat Company et al, Plaintifïs, v. United Cloth Hat and Cap Mak- 
ers of North America et al., Défendants, No. 5152, in Equity. As 
far as the court is concerned, I hâve been in a condition of mind that 
would hâve enabled me to décide this case long since, but coun- 
sel for défendants took leave to file a brief four or five weeks ago, and 
up to this time I hâve never seen that brief. It may be a very good 
brief, but, not having seen it, L of course, hâve been unable to read 
it. I cannot hold the matter up any longer. If counsel take leave to 
file memoranda of their views, it ought to be done in a speedy way, 
having référence to ail the facts and circumstances. 

Upon the trial of this case one plaintifï, Gram Headwear Manufac- 
turing Company, had not suffered any such interférence by means of 
pickets, or by means of any unpeaceful or unlawful acts on the part 
of any pickets, to warrant any holding in their favor upon that view. 
I was of the opinion, when the case of plaintifïs had been completed, 
that for this I ought to dismiss as to the Gram Headwear Manufac- 
turing Company, and I at that time entered an order of dismissal. 
That order I think I shall set aside. I am setting it aside because re- 
peatedly the United States Suprême Court has held that it is not neces- 
sary, in a conspiracy to violate the Sherman Act, the Anti-Trust yVct 
of 1890 (Comp. St. §§ 8820-8823, 8827-8830), that there should be 
any overt act. Of course, picketing, in prohibited numbers, or picket- 
ing in an unpeaceful and unlawful way, would merely constitute overt 
acts. 

A conspiracy was proved in this case without any question. There- 
fore I set aside the order heretofore made in this case, dismissing the 
Gram Headwear Manufacturing Company as a plaintiff, and reinstate 
it as such, for the reasons that I hâve given. It did not occur to me 
at the time that the décisions which I now hâve in mind afïected the 
situation as to the Gram Headwear Manufacturing Company, not- 
withstanding the fact that I had only a week before gone over those 
very décisions with great care. I merely overlooked the application 
of them. 

I think upon the merits that no necessity exists for any lèngthy 
dissertation upon the law which applies to the facts adduced in évi- 
dence. Lately, this court, in the case of Kinloch Téléphone Co. et al. 
V. Local Union No. 2 of International Brotherhood of Electrical 
Workers,. 265 Fed. 312, took occasion to.discuss some of the things 
which cannot lawfully be done by striking employés as well as many 
of the things which those employés may lawfully do. In that case I 
look occasion to lay down a test of what is lawful and what is peaceful, 
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by stating that to my mind the plain and simple language of the Clay- 
ton Act (38 Stat. 730) itself discloses what is lawful and what is peace- 
ful ; conversely, "he who runs may read" what is unlawf ul and what 
is unpeaceful. 

The test which I stated in that case, and which I now repeat (and 
that test is almost in the language of the Clayton Act itself) could be 
put in the form of a question: Would any ordinary citizen be per- 
mitted to do the acts complained of in this case, if no strike, or labor 
dispute, existed? If he could do those things, absent a strike, then, 
of course, he could do them, présent a strike; in other words, if any 
ordinary citizen, when no strike exists, can do a given act against the 
rights, person, peace, or property of another, and not commit thereby 
a breach of the peace, or an act of lawlessness, then the striking em- 
ployé can do the same act when there is a strike existing. , 

Injunction, when brought by an employer against an employé 
reaches only such acts as fall without the pale of the test which I hâve 
stated above. In the face of so simple a rule, it is almost incompré- 
hensible why men and women, possessing the capacity to reason from 
cause to efïect, can so blind themselves with their own self-interests as 
to contend, in case of a strike, for the alleged right to outrageously 
violate the peace, person, property, and rights of others with whom 
their interests may for the time clash. 

It is with regret that I say that it almost seems to be a renaissance, 
or harking back to the ancient rule, which bas been tersely expressed 
in the maxim that "Might makes right." This rule antedated law ; it 
is wholly subversive of law, and such a rule as this cannot exist in a 
country ruied by law. No government by law can exist in a country, 
or under conditions, wherein men cleave to the rule that "he can take 
who bas the power and he can keep who can." 

In this country a man or woman has the right to work for whom he 
or she pleases, for what wages and under what conditions he or she 
sees fit, to quit with or without cause, or with or without any sufficient 
cause (absent a contract for a fixed term, and then subject only to a 
civil action for damages), whenever he or she wants to quit. Any other 
rule would be peonage. 

Cqnversely — and this seems sometimes to be forgotten — this rule 
ought to appeal to ail law-abiding, fair-minded, and right-thinking 
men and women, that it necessarily follows that an employer ought 
to bave the right to employ such persons, for such wages, and under 
such conditions as the employer sees fit, to discharge such employé 
with or without cause, or with or without sufficient cause, at any time 
the employer sees fit; again, of course, absent a contract for a fixed 
term, and then subject only to an action for damages as for a breach of 
such contract, and, of course, likewise subject to a compliance with 
such State or fédéral statutes touching employers and employés, and 
touching conditions under which employés may work in a factory, as 
the Congress or Législature may hâve seen fit to pass. . 

So much is said without référence, of course, to the privilège, now 
solemnly accorded to employés by law, tp combine peacefully. ^nd 
266 F.— 9 
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lawfully for the purpose of producing an amélioration and betterment 
of conditions of labor, or to the laws which I hâve just mentioned hav- 
ing référence to the same subjects. Whether persons, or combina- 
tions of persons, not themselves employés, but who are trying to com- 
pel the employer (as the évidence conclusively shows in this case) to 
unionize, or form a "closed shop," of his business, may not by peace- 
ful means and lawful persuation bring about, or seek to bring about, 
such unionization, or such "closed shop," I need not stop to again 
consider ; for, as I stated in the beginning, I went to some extent in- 
to that phase of the situation in the récent case of Kinloch Téléphone 
Co. et al. v. Local Union No. 2. 

I ara unable to find that such peaceful means and lawful persuasions 
are among the facts in this case. Upon this phase I am constrained 
to adhère to what I said in the Kinloch Case touching the law, and to 
agrée with what is said upon the same point in the cases of Kroger 
Grocery & Baking Co. v. Retail Clerks, etc. (D. C.) 250 Fed. 890, and 
Stephens v. Téléphone Co. (D. C.) 240 Fed. 759. I repeat that the ques- 
tions of peacefulness and lawfulness are not, as matters of fact, in is- 
sue hère. I say this because the évidence utterly éliminâtes those 
questions from the discussion. I fuUy agrée with the conclusions of 
fact on this particular point whiçh were reached by my leamed pred- 
ecessor, who heard this case upon the application for a temporary in- 
junction herein. 

This case, by the great weight of the évidence, shows an outrageous 
condition of mass picketing, under a situation and condition which no 
stretch of the imagination can denominate as either peaceful or lawful. 
There were numerous instances of threats, abuse, and abusive lan- 
guage, of domiciliary visits and physical assaults upon and directed at 
employés and potential employés ; that is, those who desired to become 
Such. Thèse I need not détail ; suffice it to say that the record in this 
case simply reeks with things of this sort. I can hardly conceive of a 
more outrageous situation, in this behalf, than that which has been 
presented by the évidence adduced in this case. 

The cases which I hâve cited, and many others with which the 
books are fairly fiUed, hold that the Clayton Act does not justify the 
dbing of the things which the record in this case shows were done. 
Not âlone were thèse unlawful and unpeaceful acts committed by de- 
fendants, or some of them, and those acting in concert and combina- 
tion with them, before the issuancé of the injunction in this case, but 
aftefwards, while it was in force, in utter contempt of its prohibitions. 

There are certain défendants, sued in their individual capacities, 
who were not served in this case, and who did not appear at ail, by an- 
swêr or otherwisè. Against thèse, so far as concems suing them in 
their individual personal capacities, I do not think the order that I 
shàll make in this case ought to go. Whether they are not reached as 
members of the union, which I think ought to be enjoinèd, I need 
not hère stçp to consider; but I feel sure that I ought not to enjoin 
them in their personal arid individual capacities. 

Without further comment, I am of opinion that the temporary in- 
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junction in this case should be made perpétuai. Let a decree be drawn 
accordingly. 

As to the matter of an inqujry concerning the damages sustained by 
the plaintiffs by reason of défendants' unlawful acts, that will be re- 
ferred to a master in chancery to be hereafter appointed, for his ex- 
amination and report to this court. 

The decree of a perpétuai injunction will issue against ail the de- 
fendants, except such as I hâve noted on this slip, which I hand to 
the clerk, and a decree as stated may be entered accordingly. 



FBIEDE V. AZOVSKO DONSKOI KOMMERCHESKE BANK et al. 

(District Court, S. D. New York. April 30, 1920.) 

1. Attachment '^='107 — Allégation of aniount due sufiîcîerït. 

In an action by one joint adventurer to recover money due to him and 
associâtes, in wiiicli the associâtes refused to join and were made défend- 
ants, In compliance with Code Civ. Proc. N. Y. § 448, statements in the 
complaint and affidavit of the amount due plaintlff and his associâtes held 
sufiHcient to anthorlze a foreign attachmeut, under Code Civ. Proc. N. Y. 
Si (535, 636. 

2. Attachment <§='233 — Failure to sene other défendants not p-ound for dis- 

solution. 

Service on the principal défendant and the only one against which judg- 
ment was aslied held sufficient to autliorize ;in attachment against the 
property of such défendant, although other defendaiits had not at the 
time been served. 

At Ivaw. Action by M. Sergey Priede against the Azovsko Donskoi 
Kommercheske Bank, otherwise known as Banque de Commerce d 
L'Azof Den, and others. On motion to vacate warrant of attachment. 
Denied. 

Shearman & Sterling, of New York City (Cari A. Mead and Chester 
B. McLaughlin, Jr., both of Mew York City, of counsel), for the motion. 

Louis Marshall and Samuel M. Levy, both of New York City, op- 
posed. 

MAYER, District Judge. The bank, appearing specially, has moved 
tp vacate a warrant of attachment on various grounds, to be referred 
to infra. 

The action was brought in the New York Suprême Court to recover 
from the bank the sum of $727,923.99, with interest from July 10, 
1919, on an account stated. Without going into détails, it appears 
from the complaint ihat Friede and Berlin and Stifter, the two last 
constituting the firm of Mavorikij Nelken (hereinafter called Nelken), 
were joint venturers by virtue of an agreement which is annexed to 
and made part of the complaint. The joint venture had to do with 
contracts with the Russian war department for the sale of merchan- 
dise of American origin. 

CssFor otber cases see same toDlc & KEY-NUMBEiR in ail Key-Numbered Dlgests & Indexes 
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In order to pay for the supplies in American dollars, it was hecès- 
sary, owing to the exchange situation, to make certain fînancial ar- 
rangements with the Russian government and with défendant bank, 
the détails of which need not be hère set forth. It is a;lleged upon in- 
formation and belief that on July 2, 1917, the bank rendered to the 
joint venturers in Petrograd a statement of the account between it 
and the venturers, showing that the bank had in its possession a 
balance of $727,923.99 over and above ail obligations due the bank 
from the joint venturers, which sum, it is alleged, was the absolute 
property of the venturers. It is alleged that this sum has not been 
paid; that the plaintiff demanded payment to himself and Nelken in 
Paris on July 10, 1919, but that the bank refused payment. It is 
further alleged that the plaintiff requested défendants Berlin and Stif- 
ter to join as coplaintiffs in this action, but that they refused so to do, 
and that the plaintiff and the défendants Berlin and Stifter are justly 
entitled to recover from the bank the said sum of $727,923.99, with in- 
terest from July 10, 1919. The complaint demands judgment against 
the bank in favor of the plaintiff for this sum. No judgment is de- 
manded against the défendants Berlin and Stifter, and the warrant 
does not authorize the sheriff to attach their property. 

From the affidavit on behalf of the défendant bank upon this mo- 
tion, it appears that the défendants Berlin and Stifter are Russian 
citizens or subjects, and are not in this country, and that they hâve not 
appeared in the action, nor hâve they been served personally with 
the summons herein. An attachment was procured against the bank 
on the ground that it was a foreign corporation, and assets belonging 
to it were taken into his possession by the sheriff of New York County, 
to whom the warrant of attachment was issued. This action was re- 
moved to this court at the instance of the bank, on the ground of di- 
versity of citizenship. No answers or other pleadings hâve been in- 
terposed by the défendants. 

It is urged (1) that the moving papers fail to show that plaintiff is 
entitled to recover the amount claimed; (2) that Berlin and Stifter 
are necessary and indispensable parties, who must be served within or 
submit to the jurisdiction of the court, else a judgment will not be 
binding upon them ; and (3) as a conséquence that the action must fail, 
and that the warrant of attachment must be vacated. 

[1] 1. Défendants Berlin and Stifter having refused to join with 
plaintiff as parties plaintiff, the plaintiff made them parties défendant, 
by virtue of section 448 of the New York Code of Civil Procédure, 
which reads: 

"Of the parties to tlie action, those who are unlted in Interest must be 
joined as plalntifCs or défendants, except as otherwise expreasly prescrlbed 
in this act. But if the consent of any one, who ought to be joined as a 
plaintiff, caiinot be obtalned, he may be made a défendant, the reason tliere- 
for being étated in the complaint. • « » " 

Section 635 of the New York Code provides: 

"A warrant of attachment against the property of one or more défendants 
in an action, may be grauted upon the application of the plaintiff, as specilied 
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in the next section, wliere tlie action is to rpcovrr a sum of money only, as 
UamafîPs for ono or more of the following causes: 

"1. Breaeh of eontract, express or implied, other than a contract to mav- 

j-y * W * " 

Section 636 of the New York Code provides : 

"To entitle the p'aintifC to snch a warrant, he must show, by affidavit, to the 
satisfaction of the jndge granting the same, as follows : 

"]. That one of the causes of action specified in the last section exists 
against the défendant. If the action is to recover damages for breaeh of con- 
tract, the affidavit must show that the plaintiff is entitled to recover a suni 
stated therein, over and above ail eounterclaims liiiown to liim. * * * " 

Because there is no allégation in the afifidavits, upon which the prés- 
ent warrant was issued, that plaintiff alone is entitled to recover any 
siim from the bank, and because plaintiff 's affidavit (paragraph 15) 
contains only the following: 

"ïhis plaintiff and défendants Berlin and Stifter are justly entitled to re- 
cover from the said défendant * * * bank the sum of $727,923.09, 
* * * over and above ail eounterclaims known to him" 

— it is contended that this allégation wholly fails to comply with the 
requirements of section 636 of the Code of Civil Procédure. But it is 
plain that plaintiff could not make any other allégation. 

Under section 448, the Code practice requires that a member of a 
firm or a joint venturer must join as a party défendant a partner or 
joint venturer whose consent to join as a plaintiff cannot be obtained, 
and this provision would be useless and absurd, if in seeking to re- 
cover for a debt of any kind, owing to the partnership or joint venture, 
a plaintiff were compelled to assert an untruth, riamely, that he alone 
is entitled to recover, when in fact the joint venturers are entitled to 
recover, and when he is suing, in effect, on behalf of the partnership 
or joint venture, as the case may be. Indeed, it is settled practice that 
the courts, especially when jurisdictional questions arise, will align the 
parties as plaintiffs or défendants, wherever they justly belong. Ham- 
er V. New York Railways Co., 244 U. S. 266, 37 Sup. Ct. 511, 61 t- 
Ed. 1125. 

It is further contended that the allégation in paragraph 16 of plain- 
tiff 's affidavit : 

"That the plaintiff in this action bas, on account of the defendant's default 
as .set out hcrein, sustaincd damages in the sum of $727,1)23.9!), with interest 
thereon from the lOth day of July, 1919" 

— is a mère conclusion of law, and cannot be considered by the court, 
unless the evidentiary facts supporting the conclusion are set forth. 
It is urged that no such facts are set forth in the moving papers, but, 
on the contrary, that it affirmatively appears from the moving papers 
that this conclusion cannot be true, because it affirmatively appears 
that the plaintiff has no possible claim to more than one-half of tlie 
sum of $727,923.99, and that, owing to the déductions which must 
be made for expenses and for previous payments. which had . been 
made to the plaintiff out of the net profits, there is nothing before the 
court to show that the plaintiff is entitled to recover anythiijg. 
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The answer is that the complaint proceeds on the theory of an ac- 
count stated with and to the Nelken firm, and it is this amount for 
vvhich recovery is sought. Further comment and analysis are unnec- 
essary, for it abundantly appears that the moving papers set forth a 
cause of action, and that the Code requirements for the issuance of 
a, warrant of attachment hâve been fully met. 

[2] 2. The next question is whether BerHn and Stifter are indis- 
pensable parties, and, if so, whether a judgment can be had in the ac- 
tion, unless they are served within or submit to the jurisdiction. As 
no recovery is asked against BerHn and Stifter, nor could be asked 
upon the theory of the action, it might well be suggested that the court 
might for the purpose of the action treat Berlin and Stifter as plain- 
tjffs, even though, under the New York Code, Berlin and Stifter must 
bèjoined as défendants. In ail probabiHty, if a jurisdictional question 
were involved, the court might well regard Berlin and Stifter as 
plaintiffs, under the authority of the Hamer Case, supra. The fact 
that Berlin and Stifter genuinely declined to join as plaintiffs would 
probably not change the principle, in view of the further fact that no 
judgment is asked against them. 

But this and other questions presented by counsel need not now 
bè decided. Section 50 of the Judicial Code (Comp. St. § 1032) deals 
only with judgments and decrees. Non constat, before the case cornes 
on for trial, the défendant will hâve been served or will hâve submitted 
t'o the jurisdiction. The plaintiff bas completely fulfilled the require- 
ments of the New York Code. He bas set forth one of the causes of 
action covered by section 635, and he bas fulfilled through the mé- 
dium of his affidavit the reouirements of section 636. Upon the theory 
upon which the action is brought there is owing from the défendant 
bank to the joint venturers a sum of money on an account stated, 
which the défendant Berlin has refused to pay after demand, and, 
io repeat, no relief is asked against, plaintiff's joint venturers. In 
thesé circumstances, for purpose of attachment, service upon the de- 
fendants Berlin and Stifter was unnecessary, and the questions in 
res(5ect of necessary or indispensable parties and the ahility of the 
court to recover judgment do not now arise. 

The motion to vacate is denied. 



In re FOX. 

(District Court, D. Karisas, Third Ulvi.^Ion. June 2, 1920.) 

No. 393. 

Subrogation ©^14(1) — ^Purchaser of banltnipt's property on avoidance of sale 
subrogated to rigiits of creditors paid. 

Where the sale by a banlcrupt of hIs stock of goods was annuUed as in 
• violation of the Bulk Sales Law of the state and the purchaser requlred to 
surrender the property or Its value for the beneflt of creditors, such pur- 
chaser, if witùout actual fràud, is entitled by subrogation to allowauce of 
a claim against the esta te equal to the indebtedness of bankrupt, which 
was paid from the proceeds of the sale. 

®=»For other cases see same toplc & KEY-NUMBBR In ail Key-Num'iered Dlgests & Indexes 
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In Bankruptcy. In the matter of L. Kred Fox, doing business as 
Palace Clothing Company, bankrupt. On review of order of referefe, 
allowing in part and disallowing in part claim of Elam Bros. Affirm- 
ed as to part allowed, and reversed as to part disallowed. • 

Edwards, Kramer & Edwards, of Kansas City, Mo., for petitionin-g 
creditors. . , 

Paul H. Kimball, of Parsons, Kan., and Thomas H. Edwards, ojE 
Kansas City, Mo., for trustée. 

E. L. Burton, of Parsons, Kan., for L. Ered Fox. 

W. P. Billard and W. W. Padgett, both of Et. Scott, Kan., and Ç. 
J. Taylor, of Parsons, Kan., for Elam Bros. 

POLLOCK, District Judge. The facts are: The bankrupt sold 
his stock in trade and business to claimants, a partnership kncwii as 
EIam'*Bros. (hereinafter called "claimants"), for the sum of $11,000, 
made up as follows: Cash, $8,635; indebtedness of the bankrupt às- 
sumed by claimants, $1,250; debts owed by the bankrupt to claimants, 
$1,115. The cash was paid, indebtedness to claimants canceled, and 
the debts assumed by claimants were renewed by them in such manner 
as to discharge the bankrupt estate from payment thereof. The salé 
was made from the bankrupt to claimants in violation of the Bulk 
Sales Law of the state (Laws 1915, c. 369). For this reason, and oft 
this ground, creditors of the bankrupt, who were not paid out of the 
cash paid by claimants to the bankrupt, and whose debts were not as- 
sumed by claimants, institute this proceeding in bankruptcy. 

As claimants were in possession, conducting the business, and could 
aflford to pay more for the goods and business of the bankrupt thaA 
any other person, and had paid more than could be obtained in any 
other manner, in lieu of a receiver of the bankrupt business and goods, 
claimants gave a bond to pay the estate in bankruptcy the value of the 
business and goods at the date the same was purchased and tiaken over 
by claimants. Thereafter it was ascertained the true value of thfe 
stock of goods and business turned over by the bankrupt to claimants 
at the date same were purchased and taken possession of by claimants 
was $8,013.46. However, the obligation of the bond given by claim- 
ants in lieu of the surrender of the stock of goods, accounts, and busi- 
ness by them purchased from the bankrupt was liquidated and satisfièd 
by the pavment by claimants to the trustée in bankruptcy af the surfi 
of $7,000' :', 

Claimants hâve now presented demands against the bankrupt ete- 
tate for allowance as follows: (1) The original demand of claim- 
ants against the bankrupt estate is $1,115; (2) indebtedness to the 
bankrupt assumed to be paid by claimants from which the bankfujit 
estate is relieved, $1,250; (3) cash paid on purchase price to the bank- 
rupt, $8,635, averred to bave been used by the bankrupt in satisfying 
his indebtedness due creditors. Of thèse claims the fîrst was bythfe 
référée allowed. From this order the trustée bas petitioned for reviev^- 
The second and third demands were disallowed by the référée, ^iid 
claimants hâve petitioned for review of this order. 
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The ground on which claimants predicate their demands against 
the estate is based upon the right to be subrogated to the demands 
of creditors of the estate which they hâve paid oS and discharged, 
or from the payment of which they bave reHeved the bankrupt estate. 
Under the circumstances of this case, if the demands of claimants be 
disallowed in toto, the resuit is they bave paid out for a stock of goods 
and business wortb at the time the same was purchased $8,013.46 
the sum of $18,000, or $9,365 more than the actual value of the same, 
which sum will bave gone toward the satisfaction of the indebtedness 
of the banJ<rupt. However, if in dealing with the business and af- 
fairs of the bankrupt estate any wrong or fraud was by claimants 
practiced upon or intended to be practiced upon creditors of the bank- 
rupt estate, manifestly, a court of equity will grant claimants no relief 
from the resuit of their wrongful or fraudulent acts. 

Therefore the question to be determined first in this case is this: 
Was the sale made by the bankrupt to claimants, for which the pur- 
chase price bas been paid, and which sale bas been set aside, and the 
goods or their value restored to the bankrupt estate for the benefit of 
creditors, annulled on the ground of any wrong or fraud practiced or 
intended to be donc by claimants to the creditors of the bankrupt es- 
tate? If so, equity will afford claimants no relief. On the contrary, 
if claimants acted in good faith, and with honest purpose and intent 
in making the purchase of the business and goods of the bankrupt, 
and paying the purchase money therefor, the valid indebtedness of 
the bankrupt estate was paid and satisfied out of the property and 
money of claimants, no good reason appears why, in so far as they 
may hâve satisfied the valid claims against the bankrupt, they may not 
be subrogated to the rights of the creditors whose demands were so 
paid, and which would hâve remained valid claims against the bank- 
rupt estate, had the innocent transaction not occurred. And in so hold- 
ing the creditors not paid by the bankrupt out of money received from 
claimants are placed in no worse plight than they would bave occupied, 
had the transaction not occurred. 

As bas been seen, the ground on" which the proceedings in bankrupt- 
cy are predicated, and the foundation on which the adjudication in 
bankruptcy rests is the sale made by the bankrupt to claimants was in 
violation of the Bulk Sales Law of this state, and tbere is évidence that 
claimants were advised of this fact. Is a sale so maoe between a 
bankrupt and another, as purchaser for full value, a fraud or wrong 
donc the creditors of the bankrupt estate by the purchaser at such sale? 
The Bulk Sales Law of the state is established by statute, and the 
construction given by the highest judlcial tribunal of the state is con- 
troUing hère. In Linn County Bank v. Davis, 103 Kan. 672, 175 
Pac. 972, it is held as follows : 

"The goods, in a sensé, constituted a trust fund for tlie benefit of ail credi- 
tors alike, and as the purchaser was f ree f rom intentional wrong he may just- 
iy be subrogated to the rights of the creditors whose claims he bas paid olî. 
«Srote, 51 h. R. A. (N. S.) 343 ; L. R. A. 1917D, 1067. Nor Is any reason ap- 
parent why bis own claim should not be as favorably treated as those of 
-jLhers. We conclude, therefore, that the plaiutiffl should recover the propor- 
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lion of tîie value of the stock tîiat the amoiint of his claim boars to the total 
sum owed by the vendor at tlie time of the sale, ineluding tlie debts paid ofE by 
the buyer and that origiually owing to hlm." 

In the note to 51 L. R. A. (N. S.) 343, supra, it is said: 

"Whilo but llttle anthority lias been foiind upon tho question as to tho 
riglits of a purchaser in violation of the Bulk Snlos Law, where the puvchase 
priée has been applied to t'.ie paynient of creditors of the seller, the décision in 
Feehheimer-Keiffer f"o. v. lîurton, to the effoet that the purcliaser is subro- 
gated to the riglits of tho crcditors who bave been paid witli his nioney, seems 
to be Sound, and is supported V>y the othor cases most nearly in point." 

In Adams v. Young, 200 Mass. 588, 86 N. E. 942, it is said : 

"One whose purchase of pi-opcrty has for tliat reason [fraud] been avoidert 
by the creditors of the seller, being himself free from any actual fraud, may 
stand in the place of creditors whose demands he has paid out of the propi'rty 
or in considération of the transfer to himself. * * * go, if he has paid offi 
debts which constituted liens or incumbrances upon the property conveyed to 
hiin, he may, for liis protection and reinibursement, take by subrogation the 
rights of the secured creditors w^hom he has thus paid. * * * The merely 
constructive fraud of a purcliaser will not prevent him from being protected 
in this manner, if he has not himself actively participatod in the fraud." 

As the purchaser in this case acted in good faith in the transaction, 
and the sale was annulled solely on the ground it was made in violation 
of the Bulk Sales Law of this state, under the authorities, I am of 
the opinion claimants should be subrogated to the rights of those credi- 
tors whose debts were paid out of the purchase money by the bank- 
rupt, and those of which payment has been assumed by claimants and 
the estate released from payment of the same. 

Again, the order of the référée, as shown by his certificate, is 
based in part on the thought the creditors who received payment from 
the cash paid by claimants to bankrupt, and the creditors of bankrupt 
whose debts were assumed by claimants, by reason of the transaction 
obtained payment in fuU, while those not so satisfied will receive only 
a portion of their claims. Hence, it is contended, those creditors who 
obtained payments in fuU from the bankrupt in this manner received 
fraudulent and void préférences. If this position be correct, the same, 
however, might be said of the individual amounts of claimants stand- 
ing now allowed under the order of the référée. 

But the f act is there is no proof found in the record claimants knew 
or had reasonable cause to believe the amount they were paying as 
purchase price to the bankrupt was not sufficient to pay and discharge 
ail of his indebtedness. Without such knowledge or notice on the 
part of claimants, no fraud inhered in the transaction so far as they 
were concerned, and, as the sale has now been annulled on another 
ground, the property of the estate in bankruptcy or its value has beei> 
placed in the hands of the tru.stee for the benefit of creditors, I faiï 
to see on this head any reason for not allowing the claimants to take 
that place in the case, through subrogation, such creditors would hâve 
assumed, had they not been paid and satisfied out of the purchase price 
paid by claimants. 
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It follows the order of the référée in allowing the demands of claim- 
ants is upheld, and his order disallowing claimants to be subrogated 
to the rights of the creditors of the estate which they hâve paid and 
satîsfied is reversed, with direction to allow the same. 

It is 80 ordered. 



UNITED STATES v. ONE ESSEX TOURING AUTOMOBILE et al. 

(District Court, N. D. Georgia. July 1, 1920.) 

No. 782. 

1. Internai revenue <§=2 — Prior tax acts not repealed by Eighteenth Amend- 
'■ ment or National Prohibition Act. 

Nelther National Proliibitlon Act, tit. 2, § 35, deelaring that ail pro- 
visions inconsistent are repealed only to the extent of such inconsisteney, 
and that no one is relieved f rom payiug any taxes or charges imposed on 
.' 'the manufacture or traflic, that no llquor revenue stamps for any illégal 
manufacture shall be issued in advance, but that the tax shall be as- 
sessed, with an additional penalty, which shall not relleve criminal re- 
' sponsibillty, nor the Eighteenth Amendment, forbiddlng the manufacture, 
transportation, and sale of intoxlcants for beverage purposes, repealed 
the prior revenue laws. 
2.. Internai revenue &=>2 — Vehicle used for removal of untaxed iiquors may 
, be: forfeited under Revenue Act. 

Notwithstanding the Eighteenth Amendment and the provisions of Na- 

' tional Prohibition Law, tit. 2, §§ 3, 6, 10, deelaring that transportation 

I ' of liquor shall be uulawf ul, except as provided, etc., and section 26, pro- 

.' viding for the seizure of a vehicle used for transportation of intoxicants, 

j etc., Rev. St. § 3450 (Comp. St. § 6352), providing for the confiscation of 

any vehicle used for removal of untaxed Iiquors, is not, in vlew of tltle 

2, § 35, repealed, and, being entirely consistent with the Prohibition Act, 

fdrfeiture may be decreed thereunder for transportation of untaxed 

llquors, notwithstanding the party transporting was guilty also of another 

offense. 

' ,L,ibel in Rem. Proceeding by the United States against one Essex 
tlE>yrin^ automobile, claimed by Cari Little and another. On demurrer 
to the libel. Demurrer overruled. 

.Hooper Alexander, U. S. Atty., and John W. Henley, Asst. U. S. 
htty.,: both of Atlanta, Ga., for the United States. 

Sloan & Sloan, of Gainesvillç, Ga., for claimant. 
, Cari N. Davie, of Greenville, Ga., for intervener. 

-..SIBLEY, District Judge. The libel proceeds under Rev. St. § 3450 
(Comp. St. §■ 6352), providing for the forfeiture of vehicles used for 
^e' removal, dqsosit, or concealment of any article on which a tax is 
due and (unpaid, with intent to defraud the United States of the tax, 
andialleges that oh April 20, 1920, the automobile libeled was used for 
the removal of '80, gallons of intoxicating distilled spirits with the in- 
teht af oresaid. Little claims gênerai title to the car, and Barrett 
claithè a lien thereon by rétention of title. By demurrer the libel is 
soiight to: be dismissed on the ground that the remedy under Rev. St. 

^sïFot otber cases see same toplc & KEY-NVMBBR in ail Key-Numbered Dlsests & Indexes 



UNITED STATES V. ONE ESSEX TOUKING AUTOMOBILE 139 

(266 F.) 

§ 3450, is inconsistent with the Eighteenth Amendment of the Consti- 
tution, and with section 26 of title 2 of the National Prohibition Act 
(41 Stat. 315). 

It is argued that prohibition is inconsistent with taxation of intoxl- 
cating liquors ; that the Prohibition Act deals exhaustively with such 
liquors, and that the remedy by f orf eiture provided in sectiori 26 
supersedes the remedy under the revenue law. 

[1] 1. Section 35 of title 2 of the Prohibition Act is: 

"AU provisions of law that are inconsistent with this act are repealed only 
to the extent of such inconsistency and the régulations herein provided for 
the manufacture or traftic in intoxicatins liqnor shall be construed as in 
addition to existing laws. This act shall not relieve anyone from paying any 
taxes or other charges imposed upon tlic^ manufacture or traffic in such 
liquor. No liquor revenue stamps or tax receipts for any Illégal manufacture 
or sale shall be issued in advance, but upon évidence of such illégal manufac- 
ture or sale a tax shall be assessed against, and coUected from, the person re- 
sponsible for such illégal manufacture or sale in double the amount now pro- 
vided by law, with an additional penalty of $500 on retail dealers and $1,000 
on manufacturers. ïhe payment of such tax or penalty shall give no right 
to engage in the manufacture or sale of such liquor, or relieve anyone from 
criminal liability, nor shall this act relieve any person from any liabillty, 
civil or criminal, heretofore or hereafter incurred under existing laws." 

This section expressly continued the revenue laws in force and is 
not contrary to the highteenth Amendment. That amendment does 
not prohibit the manufacture, transportation, and sale of intoxicating 
liquors for any purpose whatever, but only for beverage purposes. 
Such liquors may still be made, carried about, and sold for médicinal', 
sacramental, scientific, and some commercial purposes. The restraintS 
applicable to liquors for such uses do not arise from the amendment, 
but are justified as reasonable safeguards to prevent the abuse pf 
liberty as to them, and to attain enforcement of the prohibition' for 
beverage purposes. Evidently there is much field left by the amend"- 
ment for the opération of the revenue laws, which are preservéd by 
section 35. Since that section expressly provides that taxation of 
illégal acts shall not be had in advance, and that the exaction oî.thè 
tax afterwaras shall not legalize them, there is no contravention, éven 
in spirit, of the prohibitory amendment. The tax opérâtes only as afi 
additional penalty, and tends rather to the enforcement than the dç- 
feat of the prohibition scheme. 

[2] 2. It follows, then, that distilled liquors whether produced' un- 
der permit for lawful purposes or m violation of law, are still "a 
commodity in respect whereof a tax is imposed," in the languge of 
Rev. St. § 3450, and its provisions are applicable to a case wîûnh 
them, unless defeated by inconsistent provisions of the Prohibitioîi 
Act. The suggestion that repeal was intended because the whole sûb- 
ject of intoxicating liquors was covered is answered by the express 
language to the contrary in section 35. Section 26 is not only recon- 
cilable with Rev. St. § 3450, but applies to a substantially différent 
subject-matter. Its material provisions are : 

"When the eommissioner, his assistants, • * * or any ofHcer of the 
law shall discover any person in the act of transporting in violation o£ the 
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law, intoxicating liquors in any wagon, buggy, automobile, water or air eraft, 
or otiier vehicle, it shall be his duty to seize any and ail intoxicating liquors 
found therein being transported contrary to law. Whenever intoxicating 
liquors transported or possessed illegally shall be seized by an oiiicer lie sliall 
take possession o£ the vehicle and team or automobile, boat, air or water 
eraft, or any other conveyance, and shall arrest any person in charge tliereof. 
Such officer shall at once proceed against the person arrested under the pro- 
\'isions of this title in any court hawng compétent jurisdiction ; but the said 
vehicle or conveyance shall be returned to the owner upon exécution by him 
of a good and valid bond, with suffcient sureties, in a sum double the value 
of the property, which said bond shall be approved by said officer and shall 
be conditioned to returu said property to the custody of said officer on the 
day of trial to abide the judgment of the court. The court upon conviction 
of the person so arrested shall order the liquor dostroyed, and unless good 
cause to the contrary is sliown by the owner, shall order a sale," etc. 

In terms it applies only when "a person is discovered in the act 
o£ transporting in violation of law." The officer must "at once pro- 
ceed against the person arrested under the provisions of this title," 
and "the court upon conviction of the person" orders a sale. This 
section seems to apply only when a person is caught and can be prose- 
cuted. The provision at the end of it as to no claimant appearing is 
not to the contrary, for the person transporting or possessing the liq- 
uor and the claimant o£ the vehicle need not be the same person. And 
again only unlawful transportation or possession is the occasion of the 
forfeiture. Since the person is to be "prosecuted under the provisions 
of this title," it is apparent that transportation or possession in viola- 
tion of this title is the unlawful transportation and possession meant. 
By title 2, § 3, transportation and possession are made unlawful, ex- 
cept as authorized in the act. By section 6 transportation without a 
permit, and by section 10 transportation without making the prescrib- 
ed records, is condemned. By section 33 possession after February 
1, 1920, is prima facie unlawful. But none of thèse unlawful acts hâve 
any référence to the nonpayment of taxes and may occur equally of 
taxed or untaxed liquor. Rev. St. § 3450 deals only with untaxed 
liquor, and may extend to cases of deposit and concealment, as well 
as transportation, and to cases where no person can be connected with 
the transportation or deposit so as to be prosecuted. The forfeiture 
arises from no illegality under the Prohibition Act, but wholly under 
the revenue law. The causes of action are unlike and independent of 
each other. It is true that an automobile transporting untaxed intoxi- 
cating liquors without permit may transgress both statutes at the same 
time, but that results only in giving the United States an élection as 
to which cause of forfeiture it will pursue. Rev. St. § 3450 still has 
its place in the law, and the remedy under it may be sustained in this 
case, if the facts alleged are proven. 

The demurrer is overruled. 
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In re CHARLES WIRTH & CO., Inc. 

(District Court, D. Massacliusetts. April 7, 1920.) 

Bankruptcy "^='306 — Direction tiiat attacliiiig creditor assign daim to trustée 
held proper. 

Where, shortly before adjudication in bankruptcy, a creditor in suit 
against bankrupt attached bankrupt's funds on deposit in a trust company, 
and the company tbereafter by mistake pald them out on bankrupt's 
checks an order that the attaclimeut be retained for the benefit of the es- 
tate that the creditor assign his claim to the trustée for benefit of the 
estate, and that the trustée prosecute the suit to judgment to secure the 
attached funds, is proper ; the payment by mistake not diminishing the 
rights of the trustée as it wouUl not hâve dlminislied tiiose of the attaching 
creditor. 

In the matter of Charles Wirth & Co., Incorporated, bankrupt. An 
order was made to hâve an attachment retained for the benefit of the 
estate, etc., and pétition to review it is filed by the FideHty Trust 
Company, and opposed by Henry F. Wood and others, trustées. Or- 
der affirmed. 

The certificate of Référée Olmstead is as follows: 

This was a pétition to review an order entered on June 25, 1919, to préserve 
a iien of attachment. On May 6, 1919, Henry F. Wood, Esq., the receiver ap- 
pointed in said pstate, filed a pétition asking that an attachment of funds be- 
longing to tlie debtor corporation made by Childs, Sleeper & Co. by vlrtue of a 
writ issued out of the suporior court on tlie 15th day of April, 1919, be pre- 
served for the benefit of said estate, in aceordance with section 61î of the aet 
(Comp. St. § 9651). On Aijril 25, 1919, the debtor filed a voluntary pétition 
and was duly adjudicated on the same date. The answer of the respondent 
Fidelity Trust Company admits ail the material allégations of the pétition, but 
dénies the jurisdiction of the court in the premlses. By a motion flled May 22, 
1919, due notice of said application has been given to the said attaching credi- 
tors, and the debtor by its appearance has also been duly notifled. 

Jurisdiction as to préservation of such attachment for the benefit of an 
estate according to the language of said subsection seems to be undoubted. 
Tlie statute provides : "And the court raay order such conveyance as shall 
be necessary to carry the purposes of this section into effect." In re Jules & 
Frédéric Co. (D. C. Mass.) 36 Am. Bankr. Kep. 233, and cases cited. 

As to the merits, the status of the parties is fixed as of the time of the 
filing of the pétition. In re Howe (D. C. Mass.) 37 Am. Bankr. Rep. 601, 235 
Fed. 908; Edison Electric Illuminating Co. of Boston v. Tibbetts, 241 Fed. 
468, 1.54 C. C. A. 300; In re Michaelis & Lindeman (D, C. N. ï.) 27 Am. Bankr. 
Rep. 299, 196 Fed. 718. 

Francis T. Leahy, of Boston, Mass., for trustées. 
Eaton & McKnight and Charles T. Cottrell, ail of Boston, Mass., 
for respondent. 

MORTON, District Judge. The facts are not stated in the cer- 
tificate of the référée ; but they are not in dispute and from statements 
of counsel appear to be as follows: The bankrupt had funds on de- 
posit in the Fidelity Trust Company. They were attached on trustée 

e=>Pot otber cases s«e aame topic & KËY-NUMBER ia ail Key-Numbered DigesU & Indexes 
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process in a suit against the bankrupt by Childs, Sleeper & Co. on April 
15, 1919. After the attachment the Trust Company, by mistake, paid 
out the funds on checks drawn in favor of certain creditors of the 
bankrupt. Nine days later the bankrupt was adjudicated on a vol- 
untary pétition. Upon the adjudication, the Trust Company, contend- 
ing that the attachment had thereby been dissolved, undertook to off- 
set its claim against the bankrupt on the checks paid by mistake against 
the amount of the deposit. About a month later the receiver of the 
bankrupt moved to hâve the attachment of Childs, Sleeper & Co. re- 
tained for the benefit of the estate. The learned référée so ordered, 
and directed Childs, Sleeper & Co. to assign their claim against the 
bankrupt to the trustées for the benefit of the estate, and the trustées 
to prosecute the suit to judgment, with the object of securing the funds 
affected by the attachment. 

In so doing, it seems to me, he was plainly right. The mistake of 
the bank in paying out the deposit after the attachment had been 
served would not hâve diminished the rights of the attaching. crédi- 
ter; and on the facts as they now appear I perceive nb good reason 
why it should be held to diminish the rights of the trustées. 

Order affirmed. 



UNITED STATES v. CHANSLOR-CANFIELD IVnDWAY OIL CO. et al. 

(District Court, S. D. Californla. September 10, 1918.) 
No. A-39. 

1. Mines and minerais ■^='36 — OU location invalid. 

Location of an oil placer mining claim in the names of a number of ttie 
locator's family and seven of bis neighbors, wlio knew nothlng of the loca- 
tion and refused to ratify it, but conveyed their interest without con- 
sidération to the members of locator's family who later conveyed to him, 
held to hâve been in effect for hls sole benefit, and invalid. 

2. Mines and minerais ©^^SB — Prosecution of development work held not dili- 

gent, so as to take an oil claim out of opération of withdrawal order. 

The tact that an oil company, which owned or controUed a large number 
of claims in a Californla field, on some of which it was operating, had 
made préparation and assembled material for further development work in 
its holdings generally at the time of the presidential order of September 
27, 1909, wlthdrawing lands from entry, held not such diligent prosecu- 
tion of work for diseovery on a claim within the withdrawal area as to 
take it out of the opération of such order ; it not appearing that develop- 
ment work on that spécifie tract was intended. 

In Equity. Suit by the United States against the Chanslor-Canfield 
Midway Oil Company, the Recovery Oil Company, Kred H. Hall, and 
others. Decree for complainant. 

Decree modified 266 Fed. 145. 

Henry F. May and Charles T>. Hamel, both of San Francisco, Cal., 
for the United States. 

U. T. Clotfelter, of Los Angeles, Cal, and Peter F. Dunne, of San 
Francisco, Cal., for défendants. ' 

<gs»For other.cases see same topic &'KBY-Ni;MBER in ail Key-Numbered Digeats & Indexes 
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BEAN, District Judge (sitting by spécial assignment). The prop- 
erty in controversy is public minerai land of the United States and 
wiûiin the area of presidential withdrawal order of September 27, 
1909. Two principal questions are for décision; First, whether the 
paper location under which the défendants claim is légal and valid; 
and, second, whether the défendant oil company was, at the date 
of withdrawal order, in diligent prosecution of work leading to dis- 
covery on the property. I hâve heretofore had occasion to consider 
many questions arising under the withdrawal order and législation 
with référence thereto. My views will be found in reported cases, 
and especially in U. S. v. Midway Northern (D. C.) 232 Fed. 620; U. 
S. V. Brookshire (D. C.) 242 Fed. 718; U. S. v. Northern American 
Cons. (D. C.) 242 Fed. 723; U. S. v. Thirty-Two Oil Co. (D. C.) 
242 Fed. 730. It is enough for présent purposes to state my conclu- 
sions, arrived at after a careful examination of the record and the 
arguments and briefs of counsel, without élaboration. 

[1] The paper location was made on January 1, 1903, by Fred Hall, 
in the name of Mrs. Stokes, his mother-in-law and a member of his 
family, and seven of his neighbors. The alleged locators did not 
know of the location at or prior to the time it was made, and when 
subsequently advised thereof declined to assume or pay any part of 
the expenses incident thereto, or to accept or ratify the same; but on 
January 28, 1903, no doubt at the request or suggestion of Hall, 
they executed a deed conveying their interest, if any, to Mrs. Stokes, 
in trust for Hall. Mrs. Stokes held the title thus acquired until July, 
1908, when she conveyed to Hall, who subsequently made the develop- 
ment contract under which the défendant oil company entered into 
possession. Ail of the alleged locators, except two or three, testified 
as witnesses at the hearing. None of them had more than a very faint, 
if any, recollection of the transaction ; but ail agreed that they never 
at any time intended to make the location, and never daimed any 
interest in the property, or expended any money thereon, or received 
any considération for the conveyance to Mrs. Stokes, and although 
the évidence is that there was no previous agreement between them 
and Hall that the location should inure to his benefit, and no conscious 
intent on their part to violate the law, the manifest effect of the trans- 
action, if valid, was to enable Hall to acquire more land by one loca- 
tion than the law permits, and would therefore seem to be invalid. U. 
S. V. N. A. Con., supra. 

[2] But, however that may be, I am clearly of the opinion that the 
évidence wholly fails to support the claim that défendants were in 
diligent prosecution of work looking to discovery on the property at 
the date of withdrawal. It is admitted that there was no work on 
the premises at that time, or for months afterwards, but it is claimed 
that the défendant oil company was then making préparations, by as- 
sembling material and employing labor, for the future development 
of the property; but I do not think the évidence justifies the conclu- 
sion sought to be drawn from it. The oil company, at the date of 
withdrawal, owned or controlled several thousand acres of land in 
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various parts of the Midway field, portions of which it was operating 
and developing, and it no douht contemplated the possible, if not prob- 
able, development of other portions at some time in the near future. 
It does not appear, however, that any work or préparation therefor 
being done or made was designed or intended for the development of 
the particular property in question, as distinguished from its other 
undeveloped holdings. I do not think it can be said, as a matter of 
law, that such work and préparation was work leading to discovery 
on the various claims owned or controlled by it. The law contem- 
plâtes and requires something more to bring an occupant or claimant 
within the saving clause of the order of withdrawal or Pickett Act 
(Comp. St. §§ 4523-4525). 

The ahle and forceful argument of counsel based on section 2332, 
R. S. (Comp. St. § 4631), the alleged knowledge of plaintiff's agents, 
and the efïect of the act of Congress of June 25, 1910, do not lead 
me to change or modify the views expressed in United States v. Mid- 
way Oil Co. (D. C.) 232 Fed. 626. The opinion of the Court of Ap- 
peals in Consolidated Mutual v. U. S., 245 Fed. 521, 157 C. C. A. 633, 
is not in conflict therewith as I understand it. 

It is no doubt true that the défendants, and especially the Recovery 
Oil Company, invested and expended large sums of money on the 
property in good faith, and with the honest belief that they would 
thereby acquire title; but such investments and expenditures were 
made after the order of withdrawal, and after the land had ceased to 
be open to entry, r.nd the parties making the same were chargeable 
with knowledge that title could not thus be secured, if the order of 
withdrawal were valid, as was subsequently decided by the Suprême 
Court in the Midwest Case, 236 U. S. 459, 35 Sup. Ct. 309, 59 U 
Ed. 673. 

It follows that the plaintifï is entitled to a decree in its favor, and 
one may be prepared accordingly. 
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CHANSLOB-CANFIELD MIDWAY OIL CO. et al. v. UNITED STATES. 

(Circuit Court of Appeals, Ninth Circuit. May 3, 1920. Eehearing Denied 

July 6, 1920.) 

No. 3364. 

1. Equity <S^39(1) — ^In suit to restrain waste, will retaîn jurisdiction to 

détermine rights of parties. 

Where tlie légal title to an cil placej- mining claim remalns in the United 
States, but défendants, wrongfully as claimed, are in possession and ex- 
tracting the oil therefrom, equity has jurisdiction of a suit to stop the 
■waste, and having done se, under equity rule 23 (198 Fed. xxlv, 115 C. 0. A. 
xxiy), will détermine the right to possession and grant appropria te relief. 

2. Mines and minerais <^=36 — Oil location held invalid. 

The location of an association oil placer claim by one as agent for eight 
others, seven of whom had no Knowledge of it and refused to hâve the 
expense, but at request of the locator conveyed their interest to the eighth, 
who was a relative of his and later conveyed to him without considération, 
held fraudulent in law and vold, and to invest him with no rights which 
he could convey to others. 

3. Estoppel €=362(5) — United States not estopped by lâches of officers or 

agents. 

The United States is not estoppêîl by acts of its officers or agents, and 
as a gênerai rule their lâches or négligence is no défense to a suit by the 
government to enforce a public right or protect a public Interest. 

4. Mines and minerais <S=>7 — Trespasser cannot acquire title by possession 

and working of claim. 

Rev. St. § 2332 (Comp. St. i 4(531), providing that possession and work- 
ing of mining claims by the owners or their grantors for a perlod equal 
to the time prescribed by the statute of limitations for mining claims of 
the State shall be sufficient to establlsh the right to a patent, has no ap- 
plication to the case of a trespasser on public land, title to which cannot 
be acquired under the mining laws. 

5. Courts ®=>363— Mines aod minerais ®=36— Interest, under state law, al- 

lowable from date of conversion of oil from public land. 

Where, in a suit for acconnting, the United States recovers the value of 
oïl wrongfuUy extracted from public lands under an Invalid location, the 
allowance of interest Is wlthin the discrétion of the court. In the absence 
of statute ; but where, under the state statute, a recovery for conversion 
ineludes Interest from the date of conversion, interest should be from 
that date. 

Ross, Circuit Judge, dissentlng. 

Appeal from the District Court of the United States for the North- 
ern Division of the Southern District of California; Maurice T. 
Dooling, Judge. 

Suit by the United States against the Chanslor-Canfield Midway Oil 
Company and others. Decree for complamant (266 Fed. 142) from 
which défendants appeal, and plaintiflf cross-appeals. Modified and 
afifirmed. 

This suit Is to restrain waste and depletlon of the oil contents of a certain 
described quarter section of public lands, to obtain an Injunction against de- 
fendants from assertlng title or Interest in the lands, from trespasslng thereon, 
for an accountlng, for the appointment of a recelver, and other équitable relief. 
The land is included wlthin the area prescribed by the withdrawal order of 
the Président of the United States dated September 27, 1909. 

On January 1, 1903, the land had been claimed as an oil placer mining claim 

^s»For otber cases sec sam« topic t KEY-NUMBBR in ail Key-Numbered DiSMts * lodeSM 
266 F.— 10 
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by an association of eight persons in wliose names the dofendant Hall had 
posted notices of location. The notices of location were filed for record 
January 28, 1903, at the request of Jane Stokes. one of the named locators. 
The next day, January 29, 1903, ail of thèse persons, other than Jane Stokes, 
transferred such interests as they may hâve had to Jane Stokes, who there- 
after, in July, 1908, transferred to the défendant Hall. On January 12, 1909, 
Hall made a development contract with the Ohanslor-Canfield Midway Oil 
Company, défendant below and an appellant hère, under which the oil Com- 
pany clalms hereln. By the contract Hall retained to himself one-half of 
the guarter section, which half he subsequently conveyed to the défendant 
appellant Eécbvery Oil Company; the deed being dated December 31, 1910. 

The défendants joined issue and set up: (1) That the action is one in 
ejectment by the United States eut of possession against défendants in pos- 
session, and for damages for trespasses, and that a court of equity has no 
jurisdlctlon ; (2) that the act of Congress of June 25, 1910, the so-called 
Pickett Act (Comp. St. §§ 4523-4525), gave to the Chanslor-Canfield Company 
and to Hall à right to continue in occupation of the lands and to prosecute 
their work to a discovery, and thereupon to hâve patent, and to that extent 
abrogated whatever efCect the September 27, 1909, wlthdrawal order had on 
the lands; (3) that the entry of the lands and the development thereof was 
pursuant td Invitation of the United States, under a policy established long 
before September 27, 1909, and was on said date a rule of property, and 
thereafter, by act of Congress approved June 25, 1910, recognized by Congress 
by the maklng of the President's order of temporary vjfithdrawal, dated Septem- 
ber 27, 1909, whoUy Inoperative as to the lands described in the complaint ; 
(4) that the eompany was a bona flde purehaser of the north half of the lands 
involved, and without notice or claim of fraud made by thé' United States. 

The District Court denlèd motions to transfer the case to the law side of 
the court and to dismiss, retained jurisdiction, heard évidence, appointed a 
receiver, and decreed that the lands belonged to the United States, free of 
ail elaims of any of the appellants, gave the United States judgment in 
damages for $76,751, and decreed that ail fixed improvements upon the lands 
belonged to the United States and should be turned over. 

The United States is a cross-appellant, alleging error in the action of the 
District Court in allowing interest upon the value of oil extracted only from 
the date of the appointment of the receiver, and in refusing to allow costs 
to the United States. 

U. T. Clotfelter, of Los Angeles, Cal., and Morrison, Dunne & Bro- 
beck and Peter F. Dunne, ail of San Francisco, Cal., for appellants. 

Henry F. May, Sp. Asst. Atty. Gen., and Charles D. Hamel, Sp. 
Asst. U. S. Atty., of San Francisco, Cal., for the United States. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

HUNT, Circuit Judge (after stating the facts as above). [1] We 
first consider the question of jurisdiction. As stated, the suit was 
brought in equity to restrain continuing waste and depletioh and for 
Other relief, mcluding accoifnting ànd adjudication that the propeirty 
belongs to the United States free and clear of ail elaims of appellants. 

Rule 22 of the Equity Rules (198 Fed. xxiv, 115 C. C. A. xxiv) 

provides : 

"If at any time It appear that a suit commenced in equity shotild bave been 
brought as an action on the law side of the court, it shall be forthwith trans- 
ferred to the law sldê and there be proceeded with, with only such altérations 
in the pleadlngs as shall be essential." ' ' ' 

By an act approvéd March 3, 1915 (section 274aj Judicial Code 
[Comp. Stàt. § 1251a]) it is provided: 
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"In case any of sald courts shall find that a suit at law should hâve been 
brought in equity, or a suit In equity sliould hâve been brought at law, the 
court shall order any amendments to the pleadings which may be necessary 
to conform them to the proper practice. Any party to the suit shall hâve 
the rlght, at any stage of the cause, to aniend his pleadings so as to obviate 
the objection that his suit was not brought on the right side of the court. 
The cause shall proceed and be determined upon such aniended pleadings. AU 
testimony taken before such amendment, if preserved, ghall stand as testimony 
in the cause with like effect as if the pleadings had been originally in the 
amended form." 

Rule 23 of the Equity Rules (198 Fed. xxiv, 115 C. C. A. xxiv) 

is as follows: 

"If in a suit in equity a matter ordinarily determlnable at law arises, such 
inatter shall be determined in that suit according to the principles applicable 
without sending the case or question to the law side of the court." 

Construing thèse rules together with the statute, we understand 
that a suit in equity sliall not be tried by piecemeal, but is to be 
proceeded with on the side in which the suit was properly brought ; 
that is to say, if it should hâve been brought as an action at law, under 
rule 22 the court should make an order of transfer to the law side, 
to the end that the action may be proceeded with upon the law side. 
If the suit is one properly to be brought before a court of equity, it 
should remain upon the équitable side and there tried. On the oth- 
er hand, if, in the course of the suit begun in equity, matters should 
arise which would ordinarily hâve to be determined at law, such mat- 
ters shall be determined without sending the case to the law side of 
the court. El Dora Oil Co. et al. v. U. S., 229 Fed. 946, 144 C. C. 
x\. 228. Applying the rule to a case where there is a serions con- 
troversy as to the title and the party in possession is holding adverse- 
ly, plaintifFs remedy is at law and not in equity. But where the title 
and right to possession is clear, and the défendant is wrongfully in 
possession, extracting minerai from the land, and thus is practically 
consuming the substance of the estate, jurisdiction is in a court of 
equity to stop such waste, and, after having interfered to stop the 
waste, the court will détermine the rights of the parties before it. 
Remedy at law for possession and to recover damages for the tres- 
pass is in plaintifif, but such remedy is not adéquate, by no means as 
practical and as efficient as a remedy in equity. Magruder v. Belle 
Fourche, etc., Association, 219 Fed. 72, 135 C. C. A. 524. In John- 
ston V. Corson G. M. Co., 157 Fed. 145, 84 C. C. A. 593, 15 L. R. A. 
(N. S.) 1078, there was a serions controversy as to title; hence the 
case is distinguished from the instant one. 

There is no controversy as to where the légal title to the property 
hère involved rests; and if the défendants hâve no right to the oil 
in the lands or to the possession thereof as against the United States, 
then certainly remedy at law is inadéquate to prevent injury of an 
irréparable character being donc to the land, even to the destruction 
of the value thereof. 

Again, the trespasses complained of appear to hâve been contin- 
uons, and if défendants should remain in possession they will continue 
to destroy the substance of the estate by the extraction of the oil, and 
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will render plaintiff's ownership valueless. In such a case a court of 
equity will restrain, and will also retain the suits for an accounting 
and satisfaction for injuries already done. Graves v. Ashburn, 215 U. 
S. 331, 30 Sup. Ct. 108, 54 L. Ed. 217; Goldschmidt Thermit Co. 
V. Primos Chemical Co. (D. C.) 225 Fed. 769; Gatewood v. New 
River Con. Co., 239 Fed. 65, 152 C. C. A. 115. 

[2] Passing to the merits, thèse facts appear: On January 1, 
1903, the notice of location relied upon was posted, and the location 
certificate recorded January 28, 1903. On January 29, 1903, seven of 
the eight locators, for a considération of $10 each, conveyed their 
rights, title, and interests to Jane Stokes, who was the eighth locator, 
and who was the mother-in-law of appellant Fred H. Hall. In July, 
1908, Mrs. Stokes for a nominal considération conveyed ail her 
right, title, and interest to her son-in-law, Hall, and he in turn on 
January 12, 1909, made a contract with the Chanslor-Canfield Mid- 
way Oil Company. Upon the trial ail of the locators, except one who 
died before the suit was tried and Mrs. Stokes, an aged lady, tes- 
tified. Each said in effect that he had no definite recollection of the 
location of the claims or of the subséquent transfer, although, when 
shown the deed bearing his name, each admitted that he conveyed 
to Mrs. Stokes as appeared by the deeds introduced in évidence. 

The locators testified they had no recollection of any of the partic- 
ulars connected with the matter. One said that he had a faint rec- 
ollection of going to the office of a notary and signing "something" ; 
that evidently this was done at the request of Hall ; that he never paid 
out any money for fées or other expenses, never received anything 
of vakte in connection with the transaction, and never had any inten- 
tion of acquiring any interest in oil lands in Kern county; that he 
had a faint recollection of some one asking permission to use his name 
in making a location, and now felt that he had given that consent, but 
could not swear positively to whom the consent was given; that he 
never had inquired into the value of the land, and never had paid 
any expenses in connection with the location of it. In substance, the 
other locators testified to the same effect. Ail of the locators denied 
that any agreement concerning the transfer of the property or rights 
had been made in advance. 

Hall testified that he located the land for the eight persons because 
he had been in that section for some time and had located land for 
an association of which he was one; that he was approached by a 
number of people, asking him to locate oil for them, and that he 
spoke to a number of persons with whom he had a personal acquaint- 
ance, including some of the locators referred to in this litigation, but 
he could not say which ones; that those with whom he talked were 
unwilling to contribute toward the expenses of making the location, 
because they thought the land was worthless; that he made the lo- 
cation, and the day after recording such location certificates the lo- 
cators made the deeds to Mrs. Stokes, who was a member of his 
household ; that he had knowledge that the deed was to be executed to 
Mrs. Stokes, but that he did not recall whether he advised the exé- 
cution of such a deed; that when he made the location he expected 
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reimbursement, and had no intention to acquire the land for himself ; 
that there was no agreement or understanding of any kind by which 
the interests of the locators were to be his; that at the time of the 
location he had no interest in the claims, and that the locators were 
not dummies used by him to gain 160 acres for himself. 

Under this évidence we think that the District Court was correct 
in its opinion that: 

"The paper location was made on January 1, 1903, by Fred Hall in the 
name of Mrs. Stokos, his mother-ln-law and a meniber of his family, and seven 
of his neighhors. The alleged locators did not liiiow of the location at or 
prior to tlie time it was made, and when subsequently advised thereof de- 
clined to assume or pay any part of tlie expenses incident thereto, or to ac- 
cept or ratify the same, but on January 28, 1903, no doubt at the request or 
suggestion of Hall, they executed a deed conveying their interests, if any, to 
Mrs. ytokes in trust for Hall." 

It appears to hâve been a common practice for one person, acting 
as agent and under power of attorney for another, to make a location 
upon oil lands. Whether such a location is valid need not be dis- 
cussed. We may assume it is, and even go so far as to assume that 
such a location can be made without a power of attorney, or without 
the knowledge on the part of the person whose name is used that a 
location had been made for him, provided, always, the person whose 
name bas been used acvquires knowledge of the fact of the use of his 
name and ratifies the act of the person who has made the location. 
But, notwithstanding thèse assumptions, the appellants are not aided, 
for the locators whose names were used by Hall did not know of 
Hall's intended use of their names to locate the lands involved, and 
when told that their names had been used every one of them re- 
fused to contribute to the perfecting of such locations, or to do any 
act toward holding the location made by Hall. However, when re- 
quested to sign deeds conveying to Mrs. Stokes whatever rights they 
might bave, they did so at Hall's request. For about five years noth- 
ing was donc upon the claims. But at the expiration of that time 
Hall took an assignment from Mrs. Stokes and proceeded to make a 
contract with the Chanslor-Canfield Midway Oil Company. The con- 
tract taken was wholly in Hall's interest ; it was made without re- 
gard to any possible rights of any of the locators of the claims and 
without considération of any rights that any of the locators might 
hâve had. 

How can such a location be sustained as valid? We hâve no doubt 
there was no willful fraud on the part of the locators themselves; 
but, even so, it is perfectly plain that no one of them had any intention 
whatever of taking up or developing a claim upon the public lands. 
They were not bona fide occupants or claimants, and, although guilt- 
less of active, positive fraud, each must be charged with a knowledge 
that he or she had no rights, and had no authority to make the deed 
to Stokes. Hall knew that the locators whose names he used refused 
to pay any money or to take any interest in the property, and as a 
conséquence he acted wrongfully when he took deeds of rights which 
the so-called locators had acquired. No inference appears to be rea- 
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sonable, except that Hall made the pretended location purely in the 
interests of himself, or possibly some one other than the locators them- 
selves. In Nome & Sinook v. Snyder, 187 Fed. 385, 109 C. C. A. 217, 
this court said: 

"Any scheme or device entered Into whereby one indlvldual is to acqiilre 
more than that amount [20 acres] or proportion in area constitutes a fuaud 
upon tlie law, and consequently a fraud upon the government, from which tlio 
title is to be acquired, and any location made in pursuance of snch a schemi^ 
or device is without légal support and void. Tlic proposition seems to be weU 
established." 

If further évidence of Hall's purpose were necessary, it is found 
in the circumstance of the quick transfer to Mrs. Stokes, his mother- 
in-law and a member of his family, and who, without doing any work 
upon the claims, held them until July, 1908, when Hall, without paying 
lier anything, took title to the property, and soon thereafter made 
the contract for development. 

We are satisfied that no légal title was ever passed, and that the lo- 
cations were wholly invalid, and that the District Court was right in 
so holding. Hall gained nothing by taking the transfer to Mrs. 
Stokes, and thereafter from her to himself, and acquired no right or 
interest in the property. Therefore he could convey nothing, and 
could make no contract of development with the ChansTor-Canfield 
Company. Nome & Sinook v. Snyder, supra. Nor can the Recovery 
Oil Company assert rights under a contract with Hall, claiming 
through the same locators, under date of December 21, 1910. After 
careful considération, our judgment is that the locations were void, 
and that appellants hâve no standing in court. 

[3] It is argued in the brief of the appellants that the doctrine of 
estoppel should be applied as against the United States, because the 
agents of the government had full knowledge of the situation, and 
not only refrained from advising people, but induced them to proceed 
and expend money in good faith. In Utah Power & Light Co. v. 
United States, 243 U. S. 389, 37 Sup. Ct. 387, 61 L. Ed. 791, and 
Southern Oregon Co. v. United States, 241 Fed. 16, 154 C. C. A. 16, 
and Fine River L,ogging & Improvement Co. v. United States, 186 
U. S. 279, 22 Sup. Ct. 920, 46 h. Ed. 1164, it has been laid down that 
the United States is neither bound nor estopped by acts of its officers 
or agents in entering into an arrangement to do or cause to be donc 
what the law does not sanction or permit, and, furthermore, that as 
a gênerai rule lâches or neglect of the United States on the part of 
officers of the government is no défense to a suit by the government 
to enforce a public right or protect a public interest. 

[4] It is also said that appellants Hall and the Chanslor Company 
acquired title to the land and a right to patent thereto independent of 
the location charged as being f raudulent. Appellants base this con- 
tention on section 2332 of the Revised Statutes of the United States 
(Comp. St. § 4631), which so far as pertinent reads: 

"Where such person or association, they or their grantors, hâve held and 
worked their claims for a period eqnal to the time prescribed by the statute 
of limitations for mining claims of the state or territory where the same may 
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bo sltuated, évidence of sueh possession and worlcing of tlie claims for such 
period shall be sufficient to establlsh a right to a patent thereto under this 
ehapter, in tlie absence of any adverse claim." 

But the statute just referred to is a part of the statutory chapters 
on minerai and mining resources, having to do with the évidence which 
will be regarded as sufficient to establish the right of one in posses- 
sion and who has worked a mining claim to obtain a patent. The 
statute is based upon the premise that the lands had been open to en- 
try and could be patented under the mining laws of the United 
States. It was not enacted as a statute of limitation, and has no ap- 
plication in the case of a trespasser on land, title to which cannot be 
acquired under the laws of the United States. Harris v. Equator 
Mining Co. (C. C.) 8 Fed. 863. 

[5] In the cross-appeal it is contended by the United States that 
the court erred in refusing to allow interest upon oil extracted from 
the date of conversion. The oil which was extracted after a receiver 
was appointed, or the value of it, came into the possession of the 
receiver and was awarded to the United States; there was also 
awarded to the United States the value of oil taken by each défendant 
prior to the receivership (less cost of extracting and marketing the 
same) ; but the court declined to allow interest upon the value of the 
oil so taken, except from the date of the appointment of the receiver. 
The receiver was appointed October 31, 1915, and the oil was found 
to hâve been converted at various dates, viz., by the Chanslor Com- 
pany from September, 1910, and by the Recovery Company from 
October, 1911, as is detailed by statements of account incorporated 
in the record. Interest was allowed on the value of the oil so con- 
verted at the rate of 7 per cent., but only from the date of the ap- 
pointment of the receiver, and not from the date of conversion. In 
Hammond v. United States, 246 Fed. 40, 158 C. C. A. 266, it was 
held that, in the absence of a statute, in cases of conversion interest 
is not recoverable as a matter of right, but that the question is for 
détermination by the jury. This being the rule in an action at law, it 
is but fair to hold that in a suit in equity, in the absence of a statute, 
allowance of interest is within the discrétion of the court. 

In Montana Mining Co. v. St. Louis Mining & Milling Co., 183 Fed. 
51, 105 C. C. A. 343, we held that, inasmuch as the statute of Mon- 
tana provided that damages for the wrongful conversion of property 
should be the value of the property at the time of its conversion, with 
interest from that time, a plaintiff, entitled to a verdict for ore con- 
■verted, was entitled to interest upon the value of the ore from the 
date of the conversion. Druinm-Flato Com. Co. v. Edmisson, 208 
U. S. 534, 28 Sup. Ct. 367, 52 L. Ed. 606, was cited in support of 
the rule. In California interest at the rate of 7 per cent, is allowable 
■on moneys received to the use of another and detained from him 
(section 1917, Civ. Code), and by section 3287 of the Civil Code 
every person entitled to recover damages certain, or capable of being 
made certain by calculation, is entitled also to recover interest there- 
on from that day. Section 3336 of the California Code of 1917 is 
identical with the statute of Montana quoted in Montana Mining Co. 
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V. St. Louis Mining & Milling Co., supra, where the court ruled as 
heretofore stated. From this we gather that, as the statute of the 
State of Califomia allows interest upon the value from the date of 
conversion, interest should hâve been allowed accordingly in the 
présent case. 

It is also urged by counsel for the United States that the court 
erred in refusing to allow costs, in that there are no circumstances 
shown which justified the court in refusing to allow costs to the 
United States. But the fact that the superior equities are with the 
United States, and it has been necessary for the protection of its 
rights that the présent suit should be brought, does not warrant us in 
ruling that the discrétion of the District Court was abused in refusing 
to award costs to the United States. 

The decree is affirmed, except as to the allowance of interest upon 
the value of the oil converted. The decree will be modified, so as to 
allow interest upon the value of the oil from the date of conversion. 

Modified and affirmed. 

ROSS, Circuit Judge, dissents. 
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1. Habeas corpus ©==27, 31 — Writ may be used where court is without power 

to pronounce sentence. 

Wliile a writ of habeas corpus cannot be used as a writ of error, it may 
be employeu to obtain a discharge from imprisonment, where the court is 
either without jurisdiction, or witliout power to pronounce sentence, as 
where petitioner has been once tried for the same offense with which he 
is charged. 

2. Criminal law <&='300(6) — Acquittai of conspiracy to commit a crime not a 

bar to prosecution for sucli crime. 

Conspiracy with another to aid a third person In evading the Sélective 
Service Act and the aiding of such person in evading the act are dis- 
tinct offenses, reqtiirlng différent proof, and an acquittai on the flrst 
charge is not a bar to prosecution for the second. 

3. Habeas corpus ®=»1 — Office of writ stated. 

The writ of habeas corpus Is a légal process used to obtain summary re- 
lief from unlawful restralnt of Personal liberty. 

[Ed. Note. — For, other définitions, see Words and Phrases, First and 
Second Séries, Habeas Corpus.] 

4. Criminal law <S=>195(1) — Statetnent of wlien person is "twice put in jeo- 

pardy," witliin Constitution. 

A person is "twice put in jeopardy," within Const. U. S. Amend. 5, de- 
claring that no person shall be twiCe put in jeopardy of life or limb for 
the same offense, if he is put upon trial a second tlme for an offense of 
which he has been once aequitted or convicted. 

Appeal from the District Court of the United States for the Eastern 
District of New York. 

®=»For other cases see same topic & KEY-NUMBER in ail Key-Numbered Cigests & Indexes 
•Certlorari denled 254 U. S. — , 41 Sup. Ct. 8, 65 L. Ed. — . 
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Habeas corpus by Seton C. Bens against the United States. Judg- 
ment dismissing the writ, and petitioner appeals. Afïïrmed. 

Charles Driggs Lewis, of Rockville Centre, N. Y., and Edmund F. 
Driggs, of iSrooklyn, N. Y., for appellant. 

Leroy W. Ross, U. S. Atty., of Brooklyn, N. Y. (Charles J. Buch- 
ner, Asst. U. S. Atty., of Brooklyn, N. Y., of counsel), for the United 
States. 

Bef ore WARD, ROGERS, and MANTON, Circuit Judges. 

ROGERS, Circuit Judge. The petitioner is in this court on an 
appeal from an order entered in the District Court on June 25, 1919, 
which dismissed a writ of habeas corpus previously issued, and re- 
manded the petitioner to the custody of the United States marshal. 

It appears that on February 18, 1919, the petitioner was indicted in 
the Eastern district of New York, being charged with the crime of 
conspiracy. Thé charge is that Bens conspired with one James Hanse 
to violate section 6 of the Sélective Sei"vice Act, approved May 18, 
1917 (Comp. St. 1918, Comp. St. Ann. Supp. 1919, § 2044f), and acts 
amendatory thereof. At the time of the conspiracy the petitioner, 
Bens, was a member of the Légal Advisory Board No. 3, county of 
Nassau, state of New York, and Hanse was chairman of LocpI 
Exemption Board No. 3 of the same county. It was charged that 
Bens and Hanse conspired to aid one Joseph Gitt~r to évade the 
above-mentioned act, by advising and procuring him *o registcr false- 
ly and unlawfully under the provisions of the act, and by aiding, as^ist- 
ing, and directing Gitter to answer and file a false ard perjurious 
questionnaire, and by granting and procuring the granting to Gitter 
of a deferred classification, to which he was not entitled by law. 

The petitioner was tried on the indictment, and a verdict of not 
guilty was rendered on May'23, 1919. On the day of his acquittai one 
John S. Gillies made an affidavit in which he charged that Bens had 
aided Gitter to évade the requirements of the Sélective Service Law 
and the amendatory acts, by advising and procuring Gitter to register 
falsely and unlawfully under the provisions of the said act, and by 
knowingly, willfully, and unlawfully writing in false answers to the 
questions contained in the questionnaire. Thereupon a United States 
commissîoner issued a warrant for Bens' arrest, and he was appre- 
hended and arraigned and entered a plea of not guilty. He was ad- 
mitted to bail, but was surrendered by his bondsman on May 31, 
1919, into the custody of the United States marshal. 

Bens thereupon applied for a writ of habeas corpus upon the ground 
that he was being restrained of his liberty without due process of law 
and was being twice placed in légal jeopardy for the same offense. 
In obédience to the writ the United States marshal made a return to 
the effect that the charge upon which he was holding the petitioner 
in custody was not the same charge as that under which he had been 
put in former jeopardy. He alleged that the crime charged in the 
indictment, and of which Bens was acquitted, was the crime of con- 
spiracy, a violation of section 37 of the Criminal Code (Comp. St. § 
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10201), and that the crime charged in the affidavit upon which the 
warrant issued was the crime of aiding and assisting another to évade 
the requirements of the Sélective Service Law. 

The District Judge heard the matter on June 7, 1919, and adjourned 
it to June 18, and on that day adjourned it once more, and to June 
23, when he dismissed the w^rit and remanded the petitioner to the 
custody of the marshal. There are two assignments of error : 

"(1) The learned court erred In dismissing the pétition o£ said petitioner 
for a wrlt of habeas corpus and remanding liim to custody. 

"(2) The learned court erred, In that it failed and refused to sustain said 
pétition and to grant petitioner's discharge from imprisonment upon tlio 
ground that he was unlawfully restrained of his liberty upon a criminal com- 
plaint charging him with the same crime, upon which charge he had been 
formerly duly acquitted after a trial by jury." 

From w^hat has been said it is apparent that the first assignment 
of error is itself an error. The District Judge did not dismiss the 
pétition for a writ. The pétition was sustained to the extent of issu- 
ing the writ, and afterwards granting a hearing, Then upon the 
hearing which followed the granting of the writ the court entered its 
order which was: 

"That the said writ of habeas corpus issued out of this court on the 31st 
day of May, 1919, be and the same is hereby dlssmissed, and the petitioner is 
remanded to the custody of the respondent, James N. Power." 

This brings us to the second assignment of error. The error as- 
signed is that the court erred, in that it failed to sustain the pétition. 
But, if the court erred, the error did not consist in that it failed to 
sustain the pétition. If there were error it was in the failure to sus- 
tain the writ. In Ex parte Bollman, 4 Cranch, 75, 94 (2 L. Ed. 554), 
Chief Justice Marshall said: 

"The power to award the writ [of habeas corpus] by any of the courts 
of the United States must be given by written law." 

The statutes of the United States provide as follows : 

"The writ of habeas corpus shall in no case extend to a prisoner in jail, un- 
léss where he is in custody under or by color of the authority of the United 
States, or is committed for trial before some court thereof ; or is in custody 
for an act done or omitted in pursuance of a law of the United States, or of 
an ordér, process, or decree of a court or judge thereof ; or is in custody in vio- 
lation of the Constitution or of a law or treaty of the United States ; or, being 
a subject or citizen of a foreigu state, and domiciled therein, is in custody for 
an act done or omitted under any alleged right, title, authority, privilège, pro- 
tection, or exemption claimed under the commission, or order, or sanction of 
any foreign state, or under color thereof, the validity and effect whereof dé- 
pend upon the law of nations ; or unless it is necessary to bring the prisoner 
into court to testify." U. S. Compiled Statutes (1916) Ann. vol. 2, § 1281 ; 
Barnes' Fédéral Code (1919) § 1080. 

[3] Under the provision above cited it is not claimed that the Dis- 
trict Judge was in error in his original issuance of the writ. The error 
alleged is, as,alrèady said, the dismissal of the writ and the remanding 
of the petitiorier to custody. The writ of habeas corpus is a légal 
process, used to obtain summary relief from unlawful restraint of 
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Personal liberty. Its purpose is simply to free the person from the 
unlawful restraint. It inquires into the jurisdiction, but it is seldom 
that mère errors of law not going to the question of jurisdiction can 
be reviewed on habeas corpus. Spelling on Extraordinary Remédies, 
vol. 2 (2d Ed.) § 1152. 

The courts agrée that the writ is not intended to bring in review 
mère errors or irregularities, whether they relate to substantive law or 
to the law of procédure, if they are committed by a court which has 
jurisdiction over the person and subject-matter. In such cases the 
remedy lies in an appeal or through a writ of error. The writ cannot 
be used as a substitute for a writ of error. It is well established that 
mère errors in point of law, no matter how serions, committed by a 
criminal court in thé exercise of its jurisdiction over a case properly 
subject to its cognizance, are not to be reviewed by habeas corpus. 
See the cases cited in the margin.^ 

In the récent case of Jones v. Perkins, 245 U. S. 390, 38 Sup. Ct. 166, 
62 L,. Ed. 358, the Chief Justice said it was well settled that, in the 
absence of exceptional circumstances in criminal cases, the regular 
judicial procédure should be foUowed, and that habeas corpus should 
not be granted in advance of a trial. The appellant alleged that he 
was illegally deprived of his liberty, because the statute under which 
he was held was unconstitutional. In Johnson v. Hoy, 227 U. S. 245, 
247, 33 Sup. Ct. 240, 241 (57 L. Ed. 497), the court declared that— 

"The writ of habeas corpus Is not Inteuded to .serve the office of a writ of er- 
ror, even after verdict, aud, for stlU stronger reasons, It is not available to a 
défendant hefore trial, except In rare and exceptional case.s, as pointed out in 
Ex parte Royall, 117 U. S. 241." 



1 McMicklng v. Schields, 238 U. S. 99, 35 Sup. Ct. 655, 59 L. Ed. 1220 ; 
Frank v. Mangum, 237 U. S. 309, 35 Sup. Ct. 582, 59 L. Ed. 9G9 ; Henry v. 
Henkel, 235 U. S. 219, 229, 35 Sup. Ct. 54, 59 L. Ed. 203 ; Dimmlck v. Tomp- 
klns, 194 U. S. 540, 24 Sup. Ct. 780, 48 L. Ed. 1110 ; Terllnden v. Ames, 184 
U. S. 270, 22 Sup. Ct. 484, 46 L. Ed. 534 ; Storti v. Massachusetts, 183 U. S. 
138, 22 Sup. Ct. 72, 46 L. Ed. 120; In re McKenzle, 180 U. S. 536, 21 Sup. Ct. 
468, 45 L. Ed. 657 ; Andersen v. Treat, 172 U. S. 24, 19 Sup. Ct. 67, 43 L. Ed. 
■351; Baker v. Grice, 169 U. S. 284, 290, 18 Sup. Ct. 323, 42 L. Ed. 748; Ex 
parte Lennon, 166 U. S. 548, 17 Sup. Ct. 658, 41 L. Ed. 1110; Ex parte Belt, 
159 U. S. 95, 15 Sup. Ct. 987, 40 L. Ed. 88 ; United States v. Prldgeon, 1.53 U. 
S. 48, 14 Sup. Ct. 746, 38 L. Ed. 631 ; Ex parte Tyler, 149 U. S. 164, 13 Sup. 
et. 785, 37 L. Ed. 689; Ex parte Frederich, 149 U. S. 70, 75, 13 Sup. Ct. 793, 
37 L. Ed. 653 ; In re Lane, 135 U. S. 443, 10 Sup. Ct. 760, 34 L. Ed. 219 ; Ex 
parte Terry, 128 U. S. 289, 9 Sup. Ct. 71, 32 L. Ed. 405 ; Ex parte Eoyall, 117 
U. S. 241, 250, 6 Sup. Ct. 734, 29 L. Ed. 868; Wales v. Whitney, 114 U. S. 
564, 5 Sup. Ct. 1050, 29 L. Ed. 277 ; Ex parte Yarbrough, 110 U. S. 651, 4 Sup. 
Ct. 152, 28 L. Ed. 274; Ex parte Virginia, 100 V. S. 339, 25 U Ed. 676; Ex 
parte Reed, 100 U. S. 13, 25 L. Ed. 538; Ex parte Watkins, 3 Pet. 193, 7 L. 
Ed. 650; Jamison v. Wimbish (D. C.) 130 Fed. 351; In re Laing (C. C.) 127 
Feu. 213; Ex parte Green (C. C.) 114 Fed. 959; Ex parte Glen (C. C.) 111 
Fed. 257; Ex parte Strlcker (C. C.) 109 Fed. 145; United States v. Puellhart 
(C. C.) 106 Fed. 911; In re Daveuport, 102 Fed. 540; Cohn v. .Jones 
(D. C.) 100 Fed. 639; In re Fair (C. C.) 100 Fed. 149; Campbell v. Walte, 88 
Fed. 102, 31 C. C. A. 403; In re Weeks (D. C.) 82 Fed. 729; Kelly v. Georgia 
(D. C.) 68 Fed. 652; Ex parte Conway (C. C.) 48 Fed. 77; United States v. 
Thomas (D. C.) 47 Fed. 807; Ex parte Kieffer (O. C.) 40 Fed. 399; In 
je I.aundry Lleense Case (D. C.) 22 Fed. 701. 
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In Glasgow v. Moyer, 225 U. S. 420, 428, 32 Sup. Ct. 753, 755 (56 

L. Ed. 1147), the court declared that — 

"The writ of habeas corpus cannot be made to perform the office of a wrlt 
of errer." 

In Harlan v. McGourin, 218 U. S. 442, 31 Sup- Ct. 44, 57 L. Ed. 

1101, 21 Ann. Cas. 849, the court said: 

"Upon habeas corpus the court examines only the power and authority of 
the court to act, not the correctuess of its conclusions." 

In Re Chapman, 156 U. S. 211, 15 Sup. Ct. 331, 39 L. Ed. 401, an 
application was made to the Suprême Court for the writ of habeas 
corpus. The petitioner had been indicted in the Suprême Court of 
the District of Columbia and had demurred to the indictments. His 
demurrer was overruled and he appealed to the District Court of Ap- 
peals, where the indictment was again sustained and the case remand- 
ed. The Suprême Court held that it was a judicious and salutary gên- 
erai rule not to interfère by writ of habeas corpus with proceedings 
pending in the courts of the United States in advance of their final dé- 
termination. Mr. Chief Justice Fuller, speaking for the court, said : 

''Tlie gênerai rule is that the writ of habeas corpus will not l.«sne uiiless 
the court, under whose warrant the petitioner is held, is wlthout jurisdiction, 
and that it cannot be used to correct errors." 

And see In re Huntin^ton, 137 U. S. 63, 11 Sup. Ct. 4, 34 L. Ed. 
567; In re Eancaster, 137 U. S. 393, 11 Sup. Ct. 117, 34 E. Ed. 713; 
Ex parte Mirzan, 119 U. S. 584, 7 Sup. Ct. 341, 30 L. Ed. 513. 

In Riggins v. United States, 199 U. S. 547, 548, 26 Sup. Ct. 147, 
148 (50 L. Ed. 303) Chief Justice Fuller said: 

"It is scttled that the writ of habeas corpus will not issue, unless the court, 
under whose warrant petitioner is held is without jurisdiction, and that it 
cannot be used merely to correct errors. Ordinarily the writ will not be graut- 
ed when there is a remedy by writ of error or appeal, yet In rare and ex- 
ceptional cases it may be issued, although such remedy exists." 

In Boske v. Comingore, 177 U. S. 459, 20 Sup. Ct. 701, 44 L. Ed. 
846, a United States collector of internai revenue, who was held in 
prison by state authorities, was allowed upon a writ of habeas corpus 
to raise the question whether he was being held in violation of the Con- 
stitution and laws of the United States. The court declared that the 
case was one of urgency, in that the appellee was an officer in the rev- 
enue service of the United States, whose présence at his post of duty 
was important to the public interests. 

In Ex parte Royall, 117 U. S. 254, 6 Sup. Ct. 742, 29 L. Ed. 872, the 
petitioner prayed for a writ of habeas corpus, on the ground that the 
state statute under which he was arrested and held in custody was ré- 
pugnant to the Constitution of the United States. The application 
for the writ was denied. The reasons upon which the décision rests 
are those stated in another case reported in Ex parte Royall, 117 U. 
S. 241, 252, 253, 6 Sup. Ct. 734, 29 L- Ed. 868. 

[1] But conceding that the writ cannot be used as a writ of error 
is it being so used in this case ? Is what is complained of hère a mère 
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error? We think the cases show that the writ of habeas corpus may 
be employed to obtain a discharge from imprisonment, where the court 
is either without jurisdiction or without power to pronounce sentence. 
In Re Neagle, 135 U. S. 1, 10 Sup. Ct. 658, 34 L. Ed. 55, an officer 
of the United States was under arrest by the state authorities charged 
with the murder of one Terry, shot by Neagle in the discharge of his 
duty as a deputy marshal of the United States, assigned to proîect Mr. 
Justice Field in the discharge of his officiai duties. The Circuit Court 
of the United States for the Northern District of California (39 Fed. 
843) ordered his discharge on a writ of habeas corpus, holding that 
Neagle had acted in the discharge of his officiai duty, and was held in 
custody for an act done in pursuance of a law of the United States, 
and was imprisoned in violation of the Constitution and laws of the 
United States. The Suprême Court affirmed the action of the Circuit 
Court. The opinion of Mr. Justice Miller contains an elaborate dis- 
cussion of the history of the office and function of the writ of habeas 
corpus. There is a dissenting opinion written by Mr. Justice Lamar, 
concurred in by Chief Justice Fuller. It is said in the dissenting opin- 
ion: 

"Whether his défense is snfficient or not is for the court whioh trios Tiim 
to détermine. If, In thls détermination, errors are committ(>d. they ean 
only be correeted in an appropriate form of proceedinj; for that purpose. 
Tlie office of a writ of habeas corpus is neither to correct snch errors, nor to 
take the prisoner away from the court wliicli holdshim for trial, for fear. if he 
remains, they may be committed. Anthorities to this efTect in our own Reports 
are numerous." 

In Hans Nielsen, Petitioner, 131 U. S. 176, 9 Sup. Ct. 672, 33 L. 
Ed. 118, it was held that, where a court is without authority to pass a 
particular sentence, such sentence is void, and défendant imprisoned 
under it may be discharged on habeas corpus. In that case the pe- 
titioner claimed that he had been convicted twice for the same offense, 
and that, as the court erred in its décision, he was entitled to relief by 
habeas corpus. Mr. Justice Bradley wrote the opinion of the court, 
in which he said : 

"The objection to the remedy of habeas corpns, of course, would be that 
there was in force a regular judgment of conviction, wlileh could not be qties- 
tioned eollaterally, as it would hâve to be on habeas corpus. But there are 
exceptions to this rule, which hâve more than once been acted upon by this 
court. It is firmly established that, if the court which renders a judgment 
has not jurisdiction to render it, either because the proceedings, or tlie law un- 
der which they are taken, are unconstltutional, or for any otlier reason, the 
judgment is void and may be questioned eollaterally, and a défendant, who is 
imprisoned under and by virtue of it, may be discharged from custody on 
habeas corpus. This was so decided in the cases of Ex parte Lange, 18 Wall. 
163, and Ex parte 8iebold, 100 U. S. 371, and in several other cases ref erred to 
therein. * * * In the présent case, it is true, the ground for the habeas 
corpus was, not the invalidity of an act of Congress under which the défendant 
was indlcted, but a second proseeution and trial for the same offense, contrary 
to an express provision of the Constitution. In other words, a constitutional 
Immunity of the défendant was vlolated by the second trial and judgment. 
It is diiiicult to see why a conviction and punishment under an unconstltu- 
tional law is more violatlve of a person's constitutional rights than an un- 
constltutional conviction and punishment under a valid law. In the first 
case, it is true, the court has no authority to take cognizance of the case ; 
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but, in the other, it has no auth<)rlty to render jxxdgment against the défend- 
ant. • • * A party is entltled to a habeas corpus, not merely where the 
court is without jurisaiction of the causé, but where it has no constitutional 
authority or power to condemn the prlsoner. As said by Chief Baron Gilbert, 
in a passage quoted in Ex parte Parks, 93 U. S. 18, 22. 'If the commitment be 
against law, as beirig made by one who had no jurisdlctlon of the cause, or 
for a mâttér for which by law no man ought to be puni§hed, the court are to 
discharge.' This Wàs said in référence ^o cases which had gone to convic- 
tion and sentence, tord Haie laid down thé same doctrine in almost the 
same words. 2 Hale's Pleas of the Çrown, 144. And why should not such a 
rule prevail in favorein llbertatis? If we hâve seemed to hold the contrary 
in any case, it has been from inadvértence ; » * • but, Wlth regard to the 
power of discharging on habeas corpus, it is generally true that, after convic- 
tion and sentence, the wrlt only lies when the sentence exeeeds tlie jurisdlctlon 
of the court, or there is no authority to hold the défendant under it. In the 
présent case the sentence given was beyondthe jurisdlctlon of the court, be- 
canse it wàs against an express provision of the Constitution, which bounds 
and limlts ail jurisdlctlon." 

ïn Ex parte Siebold, 100 U. S. 371, 25 L.Ed. 717, the application for 
the writ was denied ; the court thinking that the cause o£ commit- 
ment was lawful. But in the course of an elaborate opinion, also writ- 
ten by Mr. Justice Bradley, it was declared that the appellate jtiris- 
diction of the court, exercisable by the writ of habeas corpus, extends 
to a case of imprisonment upon conviction and sentence of a party by 
an inferior court of the United States, under and by virtue of an un- 
constitutional act of Congress, whether the court has jurisdiction to 
review the judgment of conviction by writ of error or not. In speak- 
ing of the writ of habeas corpus the court said : 

"It cannot be used as a mère writ of error. Mère error in the judgment or 
proceea.ngs, under and by virtue of which a party is Imprisoned, constitutes 
no ground for the issue of the writ. Hence, upon a return to a habeas corpus, 
that the prisoner Is dctalned under a conviction and sentence by a court hav- 
ing jurisdiction of the cause, the gênerai rule is that he will be Instantly re- 
manded. No inquiry wlU be instituted into the regularity of the proceed- 
Ings, unless, perhaps, where the court has cognizance by writ of error or ap- 
peal to review the judgment. In such a case, if the error be apparent ànd 
the imprisonment unjust, the appellate court may, perhaps, in its discrétion, 
give immédiate relief on habeas corpus, and thus save the party the delay 
and expense oi a wrlt of error. Bac. Abr. Hab. Corp. B, 13 ; Betherl's Case, 
Salk. 348, 5 Mod. 19. But the gênerai rule is that a conviction and sentence 
by a court of compétent jurisdiction is lawful cause of imprisonment, and no 
relief can be glven by habeas corpus. The only grouud on which thls coUft, or 
any court, without some spécial statute authorizing it, will give relief on 
habeas corpus to a prisoner under conviction and sentence of another court, is 
the want oi jurisdiction in such court over the person or the cause, or some 
other matter renderlng its proceedings void." 

In Ex parte Lange, 18 Wall. 163, 21 L. Ed. 872, the Circuit CourJ: 
in the Southern District of New York had sentenced a man to fine 
and imprisonment, where the statute only conferred power to punish 
by fine or imprisonment, and the fine had been paid. The Circuit 
Court then modified the judgment, by imposing imprisoiïment, instead 
of the former sentence. The Suprême Court held that the first judgr 
ment, though erroneous, was not absolutely void; but it held the sec- 
ond judgment was not merely erroneous. It was void for want of 
power to impose it, and the court ordered the prisoner discharged on 
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his pétition for a writ of habeas corpus. The Suprême Court, through 

Mr. Justice Miller, said: 

"The power was exhausted ; its further exercise Wcas prohibited. It was 
error, but it was error beeause the power to render any further judgment did 
not exist. It is no answer to this to say that the court had jurisdictlon of 
the person of the prisoner, and of the offense under the stafute. It by no 
means follows that thèse two facts make valid, however erroneous It may be, 
any judgment the court may render in such case. If a justice of the peace, 
havlng jurisdictlon to fine for a misdemeanor, and with the party charged 
properiy before him, should render a judgment that he be hung, it would simply 
be void. Why void? Beeause he had no power to render such a judgment. 
So, if a court of gênerai jurisdiction should, on an indictment for libel, ren- 
der a judgment of death, or confiscation of property, it would, for the same 
reason, be void. Or if, on an Indictment for treason, the court should render 
a judgment of attaint, whereby the heirs of the criminal could not Inherit his 
property, which should by the judgment of the court be conflscated to tho 
State, it would be void as to the attainder, beeause in cxcess of the authority 
of the court, and forbidden by the Constitution." 

It therefore sufficiently appears that the writ may be used where one 
is restrained of his liberty by the action of a court which is without 
jurisdiction, or where it is without power to impose sentence; and as 
the petitioner asserts that he is restrained of his liberty, charged with 
an offense which the court is without power to punish, he has the right 
to hâve that question passed upon by this court in this proceeding. 
If there is anything settled in our jurisprudence, it is that no man is 
to he twice placed in légal jeopardy. "Nemo débet bis puniri pro uno 
delicto" and "Nemo débet bis vexari pro eadem causa" are familiar 
maxims of the law. The common law, not only prohibited a second 
punishment for the same offense, but it went further and forbade a 
second trial for the same offense, whether the accused had been pun- 
ished or not. It made no différence whether the first trial resulted tn 
acquittai or conviction. Ex parte Lange, supra. 

The language of the Fifth Amendment to the Constitution déclares : 

"Nor shall any person be subject for the same offense to be twice put in 
jeopardy of lite or Umb." 

[4] And he is twice put in jeopardy if he is put upon trial a second 
time for an offense of which he has been once acquitted or convicted. 
There is no power in any court to try him the second time, and a 
second judgment would be, not merely erroneous, but absolutely void. 
If the petitioner herein is being held for a crime of which he has al- 
ready been acquitted, the court below is without power either to punish 
him again or to try him again for that offense ; and in such a case he 
has the right through the writ of habeas corpus to obtain his discharge, 
if the two offenses are the same. We are bound therefore to déter- 
mine whether the two crimes are the same. 

[2] The crime for which Bens was tried and acquitted was, as we 
hâve seen, that of conspiracy. The conspiracy is the gist of the crime. 
It is the entering into the conspiracy to commit the crime which con- 
stitutes the offense, without référence to whether the crime which it 
was conspired to commit is consummated, or even agreed upon by the 
conspirators in ail its détails. Williamson v. United States, 207 W 
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S. 425, 28 Sup. Ct. 163, 52 L. Ed. 278. A conspiracy to commit a 
crime is one offense, and the commission of the crime is another and 
a distinct offense. The power exists to separate the conspiracy frora 
the act itself, and to affix distinct and independent penalties to each. 
Clune V. United States, 159 U. S. 590, 595, 16 Sup. Ct. 125, 40 L. Ed. 
269. The prohibition of the Constitution is against a second jeopardy 
for the "same offense"; that is, for the identical crime. The offenses 
charged in the two prosecutions must be the same in law and in fact. 
Burton v. United States, 202 U. S. 344, 26 Sup. Ct. 688, 50 L. Ed. 
1057, 6 Ann. Cas. 392; Thomas v. United States, 156 Fed. 897, 84 
C. C. A. 477, 17 L. R. A. (N. S.) 720 ; 16 C. J. 263. If the facts which 
would convict on the second prosecution would not necessarily hâve 
convicted on the first, then the first will not be a bar to the second, al- 
though the offenses charged may hâve been committed in the same 
transaction. Ebeling v. Morgan, 237 U. S. 625, 35 Sup. Ct. 710, 59 
h. Ed. 1151 ; Gavieres v. United States, 220 U. S. 338, 31 Sup. Ct. 
421, 55 L. Ed. 489. And where a conspiracy to commit a crime is a 
substantive offense, neither an acquittai nor a conviction of a con- 
spiracy to commit a crime is a bar to a prosecution for the commission 
of that crime, or for aiding and abettîng another to commit it. Carter 
V. McClaughry, 183 U. S. 365, 394, 22 Sup. Ct. 181, 46 h. Ed. 236; 
Louie V. United States, 218 Fed. 36, 40, 134 C. C. A. 58. 

The petitioner has been acquitted of the charge of conspiring with 
one Hanse to aid one Gitter to évade the Sélective Service Lav^^. He 
claims that his acquittai of that offense prevents his being put on trial 
charged with another and distinct offense that of aiding the said 
Gitter to évade the requirements of that law, and by knowiagly, will- 
fully, and unlawfully writing in false answers to the questions in the 
questionnaire, and by procuring the filing of said false and perjurious 
questionnaire. To procure a conviction of this offense ît would be 
necessary to prove, not only that the questionnaire had been filed, but 
that the answers actually written in were false. As the offenses are 
distinct, and not identical, and the évidence which would convict of 
one of thèse crimes vi'ould not be sufficient to convict of the other, it 
would seem that there was no errdr in dismissing the writ of habeas 
corpus and remanding the petitioner to the custody of the marshal. 

The order is affirmed. 
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MENTE V. EISNER, Internai Revenue Collecter. • 

(Circuit Court of Appeals, Second Circuit. April 14, 1920.) 
No. 192. 

Internai revenue <S=>7 — Income tax; loss sustained in outside spéculation not 
déductible; 'losses incurred in trade." 

Under Income Tax Act Oct. 3, 1913, § II, subd. 2B, allowing as a dé- 
duction from gross income losses "incurred in trade," such déductions 
are limited to losses incurred in the actual business of tbe taxpayer, as 
dlstinguished from isolated transactions, and do not include losses sus- 
tained tbrough dealings on an exchange by one engaged in another regu- 
lar business. 

Manton, Circuit Judge, dlssenting. 

In Error to the District Court of the United States for the South- 
ern District of New York. 

Action by Eugène W. Mente against Mark Eisner, Collector of In- 
ternai Revenue. Judgment for défendant, and plaintiff brings error. 
Affirmed. 

Frédéric H. Cowden, of New York City, for plaintiff in error. 
Francis G. Caffey, U. S. Atty., of New York City (Vincent H. 
Rothwell, of New York City, of counsel), for défendant in error. 

Before WARD, ROGERS, and MANTON, Circuit Judges. 

WARD, Circuit Judge. Section II, subdivision 2B, of the Act of 
October 3, 1913 (38 Stat. 167), provides that in Computing net income 
for purposes of normal tax there shall be allowed as a déduction : 

" * * * Fourth, losses actually sustained during the year, incurred in 
trade or arising from Ares, storms, or shipwreck, and not compensated for 
by Insurance or otherwise." 

Mente, a member of the firm of Mente & Co., engaged in the busi- 
ness of manufacturing jute bags and bagging, cotton bags and ma- 
terials for covering cotton baies, filed his income returns for the year 
March 1 to December 31, 1913, and for the whole year of 1914. 
He had for some three years been buying and selling cotton on the 
Cotton Exchange for his individual account, in no way connected with 
the business of Mente & Co., and he deducted from his gross income 
in each year losses sustained in the year resulting from thèse trans- 
actions as "losses incurred in trade." 

Eisner, as collector of internai revenue for the Third district of 
the state of New York, assessed an additional tax upon thèse déduc- 
tions, which Mente paid under protest, taking an appeal to the Com- 
missioner of Internai Revenue under sections 3220 and 3228, U. S. 
Rev. Stat. (Comp. St. §§ 5944, 5951), and the régulations of the 
Secretary of the Treasury in pursuance thereof who rejected his claim. 
Thereupon Mente began this action against Eisner, as collector, to 
recover the amounts so paid with interest and costs. 

^s>FoT Other cases see same toplc & KEY-NUMBBR ia ail Kev-Num>)ered Digests & Indexes 
266 F.— 11 

•Certiorari denied 254 U. S. — , 41 Sup. Ct. 8, 65 L. Ed. — , 
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Treasury Décision 2090, dated October 14, 1914, reads: 

"Loss, to be déductible, must be an absolute loss, not a spéculative or fluc- 
tuating valuation of continuing investment, but must be an actual loss, 
aetuaOy sustained and ascertained, during the tax year for which the déduc- 
tion is sought to be made; it must be incurred in trade and be determined 
and ascertained upon an actual, a completed, a closed transaction. Tbe 
term 'in trade,' as used in the law, is held to mean tlie trade or trades in 
which the piërson mailing the return is engaged ; that is, in which he has 
invested money otherwise than for the purpose of being employed In isolateo 
transactions, and to which he dévotes at least a part of his time and atten- 
tion. A person may engage in more than one trade, and may deduct losses 
Incurred in ail of them : Provided that in each trade the above requirements 
are met. As to losses on stocks, grain, cotton, etc., if thèse are incurred by a 
person engaged in trade, to which the buying and selling of stocks, etc., are 
incident as a part of the business, as by a member of a stock, grain, or cotton 
exchange, such losses may be deducted. A person can be engaged in more 
than one business, but it must be clearly shown in such cases that he is aetu- 
ally a dealer, or trader, or manufacturer, or whatever the occupation may be, 
and is actually engaged in one or more lines of recognized business, before 
losses can be claimed with respect to elther or more than one Une of business, 
and his status as such dealer must be clearly established." 

Both parties having moved for the direction of a verdict, Judge 
Grubb directed a verdict in favor of the défendant. We think that 
the language "losses incurred in trade" are correctly construed by the 
Treasury Department as meaning in the actual business of the taxpay- 
er, as distinguished from isolated transactions. If it had been intend- 
ed to permit ail losses to be deducted, it would hâve been easy to say 
se. Some eflfect must be given to the words "in trade." 

There is an inconsistency in making profits derived from such trans- 
actions a part of the taxpayer's gross income and, on the other hand, 
allowing him no déduction for losses ; but tax laws are not required 
to be perfect, or even consistent. It must be determined from the 
facts in each case whether or not the losses claimed to be deducted 
hâve been incurred in a business. In this case the court must be taken 
to hâve found as matter of fact that thèse transactions in 1913 and 
1914 did not constitute a business. Such a finding is binding upon us. 

Judgment affirmed. 

MANTON, Circuit Judge. I dissent from the prevailing opinion 
and will state my reasons. 

The controversy that gives rise to this action brings to this court 
for construction a provision of the Income Tax Law of October 3, 
1913. Section 2, subd. B, thereof sets forth déductions allowed in 
Computing net incomes. They are, first, the expenses of carrying on 
any business; second, interest on indebtedness ; third, taxes; and, 
fourth, "losses actually sustained during the year, incurred in trade, 
or arising from fires, storms, or shipwreck and not compénsated for 
by insurance or otherwise." The plaintiff in error made his feturn for 
the last ten months of 1913 and thé year 1914, and paid his taxes due 
as shown by thèse returns. For the period from Mârch to December 
31, 1913, he deducted from his gross income the sum of $31,555, claim- 
ing a right so to do because of loss sustained during this period of the 
year, and claims it occurred as a loss in trade. In his return for 1914, 
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he deducted $65,245.33 pursuant to the same contention, contending 
it was a loss sustained in trade. Thèse losses resulted from the pur- 
chase of cotton, through brokers, upon the New York Cotton Ex- 
change, and the subséquent sale of such cotton in the same manner 
at a lovver price. The method of doing this business was as f oUows : 
The plaintiff in error instructed some person to buy for him a certain 
number of baies of cotton, and that person sought. a seller, or the 
agent of a seller, and secured from the seller or agent an agreement 
to deliver cotton to the plaintiff in error at a future date at a certain 
price. He delivered to the seller or his agent the plaintiff in error's 
agreement to buy upon the same terms. It was in such transactions 
that the plaintiff in error met with his losses. This method of trading 
is a permitted business of the Cotton Exchange. 

The question presented is: Does this constitute a transaction "in 
trade," within the meaning of section 2, subd. B, of the Income Tax 
Law? This kind of trade is referred to as dealing in cotton futures. 
The goods were not yet in existence; but does that alter the nature 
of the transaction ? Does the fact that the goods are to be delivered in 
the future so distinguish the purchase as to make it something else 
than a deal "in trade"? In the commercial life of the day perhaps 
more than one-half of the products ultimately sold may be said to be 
contracted for long before they hâve corne into existence. The test 
of obligation, either for profit or loss, must necessarily be measured 
by the contractual relations as expressed by the written agreement. 
The fact that there may be a transfer of the contract at a lower price 
or a higher price does not change the nature of the transaction. The 
contract delivered fixes the obligation of the parties and dénotes a 
sale and a purchase. A certificate of stock, for example, in itself mere- 
ly évidences a fractional undivided interest in real, personal, or cor- 
porate property. It passes from one to the other, and is regarded in 
itself as property. Business transactions in which the title of the 
property is transferred without delivery are fréquent in this day. 
The word "trade," in its normal and natural meaning, cannot be so 
restricted as to apply only to transactions where actual merchandise 
is handled by the taxpayer, or where the spécifie merchandise is desig- 
nated by the contract. The Treasury Department bas made a ruling 
under section 5, known as Décision No. 2005, dated July 8, 1914, 
which provides as f ollows : 

"Losses may be sustained by indlvlduals or corporations on personal or 
real property. Only those losses are déductible which are sustained durinfc 
the tax year 'in trade' — that Is, the business which engages the tlme, at- 
tention, and labor of any one for the purpose of livelihood, profit, or improve- 
ment. Loss, to be déductible, must be an absolute loss, not a spéculative or 
fluctuatlng valuatlon of continulng investment, but must be an actual loss, 
actually sustained and ascertained during the tax year for which the déduc- 
tion is sought to be made ; it must be incurred in trade, and be determined 
and ascertained upon an actual, a completed, a closed transaction. 

"Losses sustained by indlviduals or corporations from the sale of or deal- 
ings in personal or real property growlng out of ownership or use of or Inter- 
est in such property wlU not be déductible at ail, unless they are an Incident 
of, eonnected with, and grow out of the business of the indivldual or corpora- 
tion sustaining the loss, and are ascertained, determined, and Gxeà as abso- 
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lute in the above sensé within the taxable year in wliich tlie déduction is 
sought to be made. • * * " 

And Décision No. 2090, dated December 14, 1914, is as follows : 

"Loss, to be déductible, must be an absolute loss, not a spéculative or fluctu- 
ating valuation of contlnuing investment, but must be an actual loss, actually 
sustained and ascertained, during the tax year for whlch the déduction i» 
sought to be made ; it must be incurred in trade, and be determlned and as- 
certained upon an actual, a completed, a closed transaction. The term 'in 
trade,' as used in the law, is held to mean the trade or trades in which the 
person making the return is engaged ; that is, in which he has invested money 
otherwise than for the purpose of being employed in Isolated transactions, and 
to which he dévotes at least a part of his time and attention. A person may 
engage in more than one trade, and may deduct losses Incurred in ail of them, 
provided that in each trade the above requirements are met. As to losses on 
stocks, grain, cotton, etc., if thèse are incurred by a person engaged in trade to 
which the buying and selling of stocks, etc., are incident as a part of the busi- 
ness, as by a member of a stock, grain, or cotton exchange, such losses may be 
deducted. A person can be engaged in more than one business, but it must be 
clearly shown in such cases that he is actually a dealer, or trader, or manu- 
facturer, or whatever tne occupation may be, and is actually engaged in one 
or more Unes of reeognized business, before losses can be claimed with respect 
to either or more than one Une of business, and his status as such dealer must 
be clearly established." 

I do not think that Congress had in mind any such limitations of 
the words "losses in trade" when it enacted the income tax. Bouvier's 
Law Dictionary refers to "trade" as business, or any transaction or 
dealing by way of sale or exchange. The courts hâve adopted this 
View. May v. Sloan, 101 U. S. 231, 25 L. Ed. 797; In re H. R. 
Leighton (D. C.) 147 Fed. 311; United States v. Douglas, 190 Fed. 
482, 111 C. C. A. 314, 36 L. R. A. (N. S.) 1075. Nowhere has it been 
so restricted that it has been said that the man engaged in trade must 
give his habituai or principal attention to the occupation or employ- 
ment. "Tradesman" or "trader," whether used separately or spoken 
of in connection with business, indicates one engaged in the barter, 
sale, or exchange of merchandise or commodities. In re Surety, etc., 
Co., 121 Fed. 73, 56 C. C. A. 654; In re Woodward, 30 Fed. Cas. 543. 
Webster's Dictionary describes "trade" as follows: 
"To barter, or to buy and sell ; to be engaged in the exchange, purchase, or 
sale of goods, wares, merchandise, or anything else; to traffic; to bargain ; 
to carry on commerce as a business." 

"Trade," as used in the act, should be considered synonymous with 
business. But the défendant in error interprets the words "in trade" 
as "in his business." A broker, who acts only as a broker, receives his 
income solely f rom his commissions. But the décision of the Treasury 
Department would permit him to deduct losses sustained, if he bought 
and sold on his own account — "as and if they are incident as a part 
of the business, as by a member of a stock, grain, or cotton exchange, 
such losses may be deducted." The Treasury décision insists that, 
while admitting that a person may be engaged in more than one busi- 
ness, in order that he may deduct his losses, it must clearly be shown 
that he is actually engaged as a dealer, or trader, or manufacturer, or 
whatever the occupation may be. His status as such dealer must be 
clearly established. 



MENTE V. EISNER 165 

(2CC F.) 

But nothing can be found in the act itself to place any such re- 
striction upon the plirase "in trade." The test is not to find out what 
his habituai business is, or to which he may expend the greater part 
of his time and effort, or what may be his principal business. The de- 
termining factor, as Congress expressed it, is : Was there a loss, 
and was it sustained in trade? This must be our guide in determining 
the right to deduct. Undoubtedly the purpose of the Treasury Déci- 
sion seems to be to forbid déductions of losses which resuit from a 
spéculative or fluctuating valuation of a continuing investment. But 
the tax is imposed on the profits so obtained. If Congress intended to 
make this restriction, it should hâve guarded against réduction of such 
loss in taxation by a phrase which would be clear. There is an élé- 
ment of spéculation in every transaction. Such may be the resuit of 
the purchase of a house or pièce of real estate. So it may be in the 
purchase of shares of stock. He may buy it in the best of faith for 
continued investment and find it necessary to sell in a low market 
because of his then needs. The tax laws cannot be based upon the 
intent of the person taxed ; they must be based upon the f acts as they 
exist and the results which follow. This court, in New York Life Ins. 

Co. V. Anderson, 263 Fed. 527, C. C. A. , decided January 14, 

1920, considered the Act of August 5, 1909, which provided, as to net 
income : 

"It shall be ascertained by deducting from the gross amount of the ineome 
* * * ail los.ses * * * sustained witliln the year aud not compensâtes 
by insnrance or otherwise, including a reasonahle allowauce for dépréciation 
of property." 

It was held that loss of market value of stocks and bonds is dépré- 
ciation. 

The Act of 1918 (section 214, subd. 5 [40 Stat. 1057]), now per- 
mits the déduction of ail losses occurring in transactions "entered into 
for profit." Thèse losses may be deducted from profits arising from 
other transactions. It is inconsistent, in my opinion, to say that a 
broker, who deals in stocks and bonds, is engaged in trade, and may 
deduct his losses, and say that the plaintiff in error, who was engaged 
in the cotton bagging business, may not deduct the loss that he sustain- 
ed trading in the market as described. His principal business was not 
dealing in cotton, but in bagging; but his transaction was in trade, 
and the losses flowing from this effort to make profit from his trade 
should be allowed him as a déduction. The fact that the law was 
amended as above indicated, effective in 1918, évinces a dissatisfaction 
with the interprétation which has been placed upon the previous law. 

In my opinion, the plaintiff in error was entitled to déductions which 
he made, and should hâve a judgment to recover back payments 
which he made to the collecter under protest. 
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THE SIF. 

(Circuit Court of Appeals, Second Circuit. Aprll 14, 1920. On Motion to 
Modify Decree, May 12, 1920.) 

No. 193. 

1. Collision <&=>95(1) — Concurring faults of steamship and meeting tug and 

tow. 

A collision at night In Bay Rldge Ohannel between a steamship passiiig 
out and a tow of seven eoal barges, six of them in two tiers, passing up, 
held due to faults of the steamship, the tug, and the outside barges of the 
i tow; the steamship being in fault for attempting to pass, as she thought 
■ between tows too close together for safety, the tug for being on the wrong 
slde of the narrôw channel, and both tug and the outside boats in the 
tow for failure to carry on sueh boats the lights required by the rules. 

2. Collision "S^lSl — Recovery limited to vessels a^ainst which claims are as- 
' serted. 

In a suit for collision by the boats comprising a tow against a meeting 

' steamship and the towing tug, where no claim was made against the 

outside boats of the tow, and they were not brought in under the fifty- 

ninth rule (29 Sup. Ct. xlvii), there can be no recovery against them, al- 

- thôugh in fault, for injury to the I:.'Side boats. 

' Appeal from the District Court of the United States for the East- 
ern District of New York. 

Suit for collision by Charles E. Me Williams and others against the 
steamship Sif, with the tugs Coleraine and Nellie Tracy impleaded. 
Decree holding the Sif alone in fault, and the claimant appeals. Re- 
versed. 

For opinion below, see 244 Fed. 261. 

Haight, Sandford, Smith & Griffin, of New York City (John W. 
(îriffin, of New York City, of counsel), for appellant. 

Wm. C. Poster, of New York City, for appellee McWilliams. 

Foley & Martin, of New York City (George V. A. McCloskey, of 
New York City, of counsel), for appellees the Coleraine and others. 

Carpenter & Park, of New York City, for appellee Wilson. 

Macklin, Brown, Purdy & Van Wyck, of New York City (Pierre 
M. Brown, of New York City, of counsel), for appellees McCollum 
and others. 

Before WARD, ROGERS, and HOUGH, Circuit Judges. 

. WARD, Circuit Judge. February 3, 1915, at about 6:20 p. m. the 
Norwegian steamer Sif coming down the west side of the Bay Ridge 
channel about slack water flood was in collision with the tow of the 
Coleraine coming up on the same side. The Coleraine had a hawser 
tow of seven boats, mostly coal laden, made up from port to starboard 
as follows: 

Hudson J. J. McAUister M. Aldrlch 

M. S. Kirby Grâce and Edith W. No. 40 

Arthur H. 

The tug Nellie Tracy brought W. No. 40 into the tow after it 
had started and kept alongside under one bell, without taking any part 

®=9For other cases see same topic & KBY-NUMBER in ail Key-Numbered Dlgesta & Indexes 
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in the towing, so as to be in readiness to take the W. No. 40, Grâce 
and Edith, and Arthur H. out of the tow and up the East River; 
the Coleraine, with the rest of the tow, being destined up the North 
River. The hawsers of the Coleraine were at least 250 f eet long ; the 
port hawser being on the Hudson, the port boat in the first tier, an<i 
the starboard hawser on the McAllister, the middle boat of the first 
tier. 

The owners of the boats filed libels in rem against the steamer Sif, 
which brought in the tugs Coleraine and Nellie Tracy under the fifty- 
ninth rule (29 Sup. Ct. xlvii) ; the claimant of the Coleraine petitior^- 
ing to limit his liahility. Ail the causes were Consolidated and tçied 
together as one case. The District Judge found the Sif solely at fault. 

There can be no doubt that the pilot and master of the Sif on the 
bridge were searching for lights on the boats in tow and that they 
did not discover any until the collision was imminent. Their story is 
that they saw a little on the starboard bow a green light and towing 
lights, and further astern, but nearly ahead, a red light and towing 
lights. 'itiey thought they were meeting two tows; the one showing 
the red light being astern of the one showing the green. Thereforfe 
they blew, a signal of one whistle to the tug showing a red light and 
ported slightly, with the intention of passing between the tows. In- 
stead of this, the steamer ran into and sank two of the boats in the 
first tier on the starboard side, viz. the Aldrich and the McAllister, 
and damaged more or less the other boats in the tow. 

Another tug, the Walter Tracy, with a light tow, had crossed the 
Bay lower down and turned up the easterly side of Bay Ridge chan- 
nel which must hâve been showing a red light and towing lights ail 
the time. The trial judge concluded that those on the Sif saw the red 
light of the Walter Tracy and the green light of the Nellie Tracy, not 
seeing the green light and towing lights of the Coleraine until after 
they had blown a signal of one whistle and ported. Receiving no ap- 
swer, they then slowed and reversed the engines, thereby throwing 
her bow still more to starboard, and blew a signal of three bJasts. 

It is difficult to believe that, if the red light which the Sif saw was 
that of the Walter Tracy well on her port bow, she would hâve blowfi 
a signal of one whistle and ported directly into a tow showing a greeii 
light and towing lights close aboard on her starboard bow. Moreover, 
the pilot who was in charge of the navigation testified that he saw the 
red light of the Walter Tracy as she crossed well astern of the Coler- 
aine's tow. The master of the steamer confirmed this testimony when 
examined in Norway under a commission at a time when nothing had 
been said in the case about the Walter Tracy. On cross-examination 
he answered that after the collision the pilot had told him that another 
tow showing a red light and towing lights had crossed astern of the 
Coleraine's tow and passed up the Bay Ridge channel between the Sif 
and the Brooklyn shore, although he himself had not seen thèse lights. 

We find the steamer at fault on her own story, without référence 
to the District JuQge's explanation of the collision. The distance o;f 
the green light of the Coleraine to the red light of the Nellie Tracy 
could not hâve been much over 50 f eet, and it was clearly reckless to 
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propose to pass between tows so near together, even if one was astern 
of the other. In addition to this, the steamer's first officer should hâve 
stood at the bow with a lookout in addition. Instead of this he was 
keeping the lookout alone, and went below without reporting to the 
bridge after he saw the red light, calling the carpenter, who was stand- 
ing at the windiass 40 to 50 f eet abaf t the bow, to be in readiness to let 
an anchor go, to act as lookout in his place. When the first officer re- 
turned to the lookout, the collision was imminent. The District Judge, 
though finding such conduct reprehensible, did not think it contrib- 
uted to the collision. But we cannot say it could not hâve contributed. 
[1] Coming to the navigation of the tugs, the Coleraine was at fault 
for not requiring the outside boats to carry lights in accordance wlth 
law, and of course those boats themselves were also at fault for not do- 
ing su. The rules of the steamboat inspection service of the Depart- 
ment of Commerce, issued under authority of the Act of June 7, 1897, 
§ 2, as amended by Act of May 25, 1914 (Comp. St. § 7906), provide: 

"Barges and canal boats, when being towed by steam vessels on the waters 
of the Hudson river and its tributarios from Troy to the bonndary line.s of 
New York Harbor off Sandy Hook, as defiiied pursuant to section 2 of the 
act of Congress of Fel)ruary 19, 3.S95, the East River, and Long Island Sound 
(and the waters entering theroon, and to tlie Atiantic Océan), to and iucluding 
Narragnnsett Bay, II. 1., and tributaries, and Lake Chaniplain, shall carry 
lights as follows : 

«* * * « * * « ** 

"Barges and canal boats, wlion towed at a hawscr two or more abreast, 
when in on<! tier, shall carry a white light on the bow and a white light on 
the stem of each of the outside boats; when in more tlian one tier, each of 
the outside boats shall carry a white light on its bow ; and the outside boats 
in the last tier shall tach carry, in addition, a white light on the outer after- 
part bf the stern. 

"When barges or canal boats are massed in tiers and towed at a hawser, as 
is usual on the Hudson river, tliere .';hall be carried on the forward port sïde 
of tue port boat of each tier a white light, and ou the forward starboard side 
of the starboard boat in each tier a white light, and on the after port side of 
the port boat in the stern tier a white light, and on the after starboard side 
ot the starboard boat in the stern tier a white light. 

"The white bow lights for barges and canal boata referred to in the preced- 
ing rules shall be carried at least ten feet and not more than thirty feet abart 
the stem or extrême forward end of the vessel. On barges and canal boats re- 
qulred to carry a white bow light, thé white light on bow and the white light 
on stern shall eacu be so placed above the hull or deck house as to show an 
unbroken light ail around the horizon, and of such a character as to be visible 
on a dark night with a clear atmosphère at a distance of at least five miles." 

Lights so placed define exactly the size and shape of the tow. Each 
boat is said to hâve carried an ordinary hand lantern at the stern, but 
bow lights were not carried, and there was no proof that those ordi- 
nary hand lanterns had a range of five miles. The District Judge in- 
ferred, from the fact that the towing lights were discerned with great 
difficulty, that the weather conditions were unfavorable. This is no 
excuse for not displaying the kind of lights which and at the places 
where the rules require. Who can say that proper lights in proper 
places coivld not hâve sooner advised the Sif of the real situation? To 
be an excuse the proof must go as far as this. The PeUnsylvania, 19 
Wall. 125, 22 L,. Ed. 148. So who can say that under such circunl- 
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stances navigating on the wrong side of the Bay Ridge channel, which 
is a narrow channel under article 25 of the Inland Régulations (Comp. 
St. § 7864)— La Bretagne, 179 Fed. 286, 102 C. C. A. 651— could not 
hâve contributed to the collision? 

[2] Without going into a considération of the contradictory esti- 
mâtes of time and distance, we feel satisfied that the steamer Sif, the 
tug Coleraine, and the outside beats themselves were ail at fault. The 
court below is directed to enter a decree in favor of the libelants, 
owners of the inside boats, for their f ull damage, with interest and costs 
against the steamer Sif and the tug Coleraine; the damages of the 
owners of the outside boats who were themselves at fault to be borne 
equally by the boat, the steamer Sif, and the tug Coleraine. The Eu- 
gène F. Moran, 212 U. S. 466, 29 Sup. Ct. 339, 53 L,. Ed. 600. The 
owners of the inside boats having made no claim against the outside 
boats, there need be no considération of what rights, if any, they hâve 
against them. 

The pétition of the claimant of the Coleraine to limit his liahility is 
granted, and the pétition against the Nellie Tracy is dismissed, with- 
out costs. 

Decree reversed. 

On Motion to Modify Form of Decree to be Entered Below. 

PER CURIAM. We remain of the opinion that in thèse cases, the 
owners of the inside boats having made no claim against the outside 
boats and the outside boats not having been brought in under the 
fifty-ninth rule, no recovery can be had against them directly by the 
owners of the inside boats, or by the owners of the Coleraine and Sif, 
on the ground of contribution to the amount paid by them to the own- 
ers of the inside boats. 

The motion is denied. 



HERCULES POWDER CO. \. NEWTON, Ctminiissioner of Patents. 

(Circuit Court of Appeals. Second Circuit. Aprll 14, 1920.) 

No. 108. 

1. Ti-ade-marks and trade-names <2=3(4) — "Infallible" i» descriptive, and 

not resriistrable as trade-marli for smokeless powder. 

TJiKler Trade-Marks Act, § 5, as ameuded (Comp. St. § 9490), providing 
that "no mark wliicti consists * * * nierely in worûs * » • 
which are descriptive of the goods with which they are used, or of the 
character or quality of such goods, * » » shall be registered," the 
word "Infallible" held not registrable as a trade-mark for a smokeless 
powder. 

2. Trade-marlis and trade-names «S^^Sd) — To be registrable, if descriptive, 

must be sometliing others may not employ with equal truth. 

The fundamental inquiry in determining the re^strability of a trade- 
mark is whether the suggestcd trade-mark, word, or device, with the en- 
vironment proposed for It, conveys by its primary meaning something 
which others may employ with equal truth and equal right for the same 
purpose. 

£=;}For otber cases see same topic & KEY-MUMBER io ail Key-Numbered Digests & ladezea 
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3. Trade-inarks and ttade-naines <^=>3(4) — "Merely descriptive" deflned. 

The vvords "merely descriptive," as used in Trade-Mark Aet, § 5, as 
amended (Comp. St. § 9490), providlng that no mark eonsisting of words 
merely deseripuve of the goods with which they are used shall be regis- 
tered, mean only descriptive, or nothing more tlian descriptive. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit by the Hercules Powder Company against James T. Newton, 
as Commissioner of Patents. Decree for défendant, and complainant 
appeals. Affirmed. 

For opinion below, see 254 Fed. 906. 

ïtie bill is brought under section 4915. K. S. (Comp. St. § 9460), and sec- 
tion 9 of the Trade-Mark Act of 1905 (33 Stat. 727 [Comp. St. § 9494]), to 
procure a déclaration that plaiutifl; is entltled to hâve défendant register under 
the act its trade-mark of "Infallible" for smokeless sportlng powder. Diversity 
of eitlzenship exists between the parties ; therefore, although nelther is rési- 
dent within the Southern district of New York, jurlsdictlon exists, based sole- 
ly on the consent of défendant. Barrett Co. v. Ewing, 242 Fed. 506, 155 C. 
O.^A. 282. 

ïn 1914 pïaintiff applied for registration, showlng a use of the word "In- 
fallible" as applied to smokeles.s sporting powder for several years. On ap- 
peal from the Examiner, défendant sald that "under the cireumstances" 
shown he held the word "descriptive" with "great reluctance." He pointed out 
that plaintiff's use of the word as a mark could be protected on the principles 
of unfair compétition, but, since the Patent Office had theretofore denied 
registration to "Infallible" as applied to flour, the same reasous impelled to 
deny as to smokeless powder ; for plaintifiC claimed by advertisement that its 
powder was "uniform in velocity and pattern," not "affected by climatic 
changes," and "always reliable." Of such a substance he thought "Infalli- 
ble" not "exhaustively" descriptive; but still it deseribed the qualities sueli 
powder should possess, and it therefore should not be registered. 

From this décision an appeal was taken to the Court of Appeals of the Dis- 
trict of Oolumbia, which affirmed. In re Hercules Powder Co., 40 App. D. 

C. 52. This suit was then brought, and the bill dismissed; this appeal fol- 
lowed. 

Edwin J. Prindle and Warren H. Small, both of New York City, 
for appellant. 

L,. D. Underwood and Robert F. Whitehead, both of Washington, 

D. C, and Francis G. Cafïey, of New York City, for appellee. 

Before WARD, HOUGH, and MANTON, Circuit Judges. 

' HOUGH, Circuit Judge (after stating the facts as above). [1] 
The issue tendered by the pleadings herein is shown by an extract 
from the answer, viz. : 

"Défendant dénies that the word 'Infallible' is registrable as a trade-mark 
for smokeless powder under the act, • * * and avers that it is * * * 
precluded from registration by said act." 

Thus the point is, not that registration ought not to be granted be- 
cause of some proven fact, but that it cannot lawfully be conferred 
because the statute forbids. 

Plaintif! has, we think, somewhat compHcated the issue by pressing 
upon us as a fact proven beyond doubt that dealers and buyers of 
powder do not associate "Infallible" with that explosive, except as in- 

£s>Foi otber cases see same toplc & KEY-NtJMBBR lu ail Key-Numbered Dieests & Indexes 
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dicative of its origin — "Infallible" means made by Hercules Company. 
If this be true, it doubtless strengthens plaintiiï's rights against in- 
f ringers or trespassers ; it shows the existence of a business to whicb 
the mark is appurtenant, and tends to prove rights which should be 
protected from unfair — i. e., deceptive — compétition. 

But the only question we hâve, or can hâve, presently before us, 
is the right to register ; not the value or worthlessness of what is 
registered. The desirability of registration under the act of 1905, to 
and among those in extensive and especially foreign trade, is very 
great, and need not be dwelt upon; yet it is too well settled to need 
citation that a trade-mark is not the créature of registration, but the 
appendage or growth of a business. The Commissioner cannot base 
approval or déniai of application on an inquiry into the nature of pe- 
titioner's business, or a finding as to how the public regards the prod- 
uct thereof ; he can but examine the article and the mark, and dé- 
clare whether the statute prohibits their registered union. 

Therefore the évidence offered by plaintifï is immaterial, and we 
regard the case as presenting nothing but an inquiry as to the meaning 
of a statute. The absence of contradictions of fact, or of contradic- 
tory inferences of fact from admitted phenomena, differentiates this 
case from Gold v. Newton, 254 Fed. 824, 166 C. C. A. 270, and we pro- 
ceed to consider the légal question above stated. 

Our présent trade-mark statute (Act 1905, 33 Stat. 724 [Comp. St. 
§ 9485 et seq.]) as amended, does not describe or define what constj- 
tutes either a good trade-mark or a registrable trade-mark. It assumes 
that the word bas a meaning sufficiently well known to dispense with 
statutory définition. It does, however, lay down some rules for the 
guidance of the Commissioner, and this case revolves around the con- 
struction of one of those rules, viz. (Act, § 5, Comp. Stat. § 9490): 

"No mark which eonsîsts * * * merely in words * * * which are 
descriptive of the goods with which they are used, or of the cliaracter or quali- 
ty of such goods, or merely a geographical name or term, shall be registered." 

It has been said of thèse words that they only déclare "the accepted 
law of trade-marks," and we agrée with this ruling. In re National 
Phonograph Co., 29 App. D. C. 142. 

On one point only did the présent statute in effect certainly recog- 
nize, if not create, a property right previously doubtful, if not, wholly 
nonexistent. We refer to the so-called "10-year clause," also found in 
section 5 of the act, which as construed in Davids Co. v. Davids Mfg. 
Co., 233 U. S. 461, 34 Sup. Ct. 648, 58 L. Ed. 1046, and Nashville, eitc, 
Co. V. Coca Co., 215 Fed. 527, 132 C. C. A. 39, Ann. Cas. 1915B, 358, 
secured, if it did not give, to those who had exclusively used a doubt' 
fui mark for 10 years before the passage of the trade-mark statute, 
rights now undoubted. i 

But nothing can be found in the act which gives to one who has suc- 
ceeded in exclusively using a merely descriptive or geographical or 
proper name for 10 years expiring after the passage of the act rights 
identical with or similar to those validated by the 10-year clause.- It 
seems to us the clear intent of the Législature to compel those who 
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vvish registration for their marks, and who could not claim under the 
10-year proviso, to suggest to the Commissioner for registration only 
those marks recognized by the "accepted law"; i. e., in the absence 
of further législation by the rule announced in authoritative judicial 
décisions. 

It is not without interest to note that, cotemporaneously with the 
passage of our présent statute, Great Britain revised its law by pass- 
ing the Trade-Mark Act of 1905 (for text see Sébastian, Trade- 
Marks [5th Ed.] p. 368). That act provides (section 9, subsec. 4) 
that a mark may be registered vvhich is "a word or words having jio 
direct référence to the character or quality of the goods" to be dis- 
tinguished. Under this section of the act has grown up the English 
rule that words which are merely "laudatory epithets" are not regis- 
trable as trade-marks. See In re Crosfield [1910] L,. R. 1 Ch. 130), dis- 
al!owing the word "Perfection" as applied to soap ; and In re Sharpe, 
etc., 84 L. J. Ch. 290, rejecting the word "Classic" as applied to sta- 
tionery. 

Though often difficult in application, the accepted légal rule for 
trade-marks suspected of being descriptive or géographie is not diffi- 
cult to State ; and it may be noted that both in the statute and in dé- 
cisions the faults arising from géographie and descriptive names are 
treated alike — they are nearly akin. For us the authoritative rule was 
restated in Standard, etc., Co. v. Trinidad, etc., Co., 220 U. S. at page 
453, 31 Sup. Ct. at page 457 (55 L. Ed. 536), thus: 

"It [the tradomark] may consist in any syinbol, or in any form of words; 
but, as its office is to ijoint out distinctively tlie orlgin or ownership of tlie 
articles to wliicli it is afflxed, it follows that no sisn or form of word.s can be 
appropriated as a valid trade-mark which, from tlie nature of the fact con- 
vej'ed by its primary moaning, others may employ with equal truth, and with 
equal right, for tue same purpose." 

The latest ruling (Hamilton, etc., Co. v. Wolf, 240 U. S- 256, 36 
Sup. Ct. 269, 60 L,. Ed. 629) relies upon the same décisions and applies 
the same rule to a close case, and, in holding "American Girl" as not 
descriptive of shoes, points out that "American Shoes" would come 
vvithin the prohibition. i It seems clear, therefore, that the Commis- 
sioner will properly act under this section of the statute if he inquires 
whether under ruling case law the proposed trade-mark is descriptive, 
unless it can be held that the statute has modified or changed the re- 
suit of judicial décision by inserting the word "merely." 

(3] "Merely descriptive" means only 'descriptive, or nothing more 
than descriptive. It may be that the force of the adverb is satisfied by 
the addition to the descriptive word of a picture or device, or by quali- 
fying the description through the addition of another word. Thus in 
Re Crosfield, supra (page 143), it was suggested that, while appellent 
could not use the word "Perfection" as a trade-mark for soap, if he 
used "Crosfield's Perfection, différent considérations might arise." 

1 Dennison, etc., Co. y. Thomas, etc., Co. (O. C.) 94 Fed. 651, and Kellogg, 
etc., Co. V. Quaker Oats Co., 235 Fed. 657, 149 C. C. A. 77, contain citations 
of practically ail the best-considered cases on this subject. 



HERCULES POWDER CO. V. NEWTON 173 

(266 F.) 

But if the proposed trade-mark consists of a single word, then that 
Word standing alone is merely descriptive, or it is not descriptive at ail. 
It does not conflict with this ruling that, as suggested in Williams v. 
Mitchell, 106 Fed. 170, 45 C. C. A. 265, a word may be in its nature de- 
scriptive, and yet in its application not descriptive.^ 

As most English speech is to be understood only from its context, 
so a word often takes its hue and meaning from its environment. It 
is to this truth that we owe such décisions as that in Waterman v. 
Shipman, 130 N. Y. 310, 29 N. E. 114, holding that the word "Idéal," 
as applied to "fountain pens, is nondescriptive, arbitrary, and fanciful, 
and has no natural nor necessary application to a pen." And this 
court made the same ruling in respect of the same word as applied to 
brushes, in Hughes v. Smith, 209 Fed. 39, 126 C. C. A. 179, although 
the remark was not necessary to décision, inasmuch as the "10-year 
clause" protected that particular trade-mark. 

[2] But, after making thèse allowances, it remains true that the 
fundamental inquiry is this: Does the suggested trade-mark word 
or device, with the environment proposed for it, convey by its primary 
meaning something which others may employ with equal truth and 
equal right for the same purpose? 

Putting that inquiry in this case, it seems to us that the word "in- 
fallible," as appHed to explosive powder, is merely descriptive. The 
word by dérivation, and perhaps when accurately used, refers always 
to mental processes ; but it has long come to mean in common accepta- 
tion "exempt from uncertainty" or "absolutely trustworthy." When 
applied to an explosive, it is plainly descriptive of what the powder will 
do, and is distinctly the "laudatory epithet" of the English cases. 
Comparing it with the American formulation of the rule, it is obvious 
that any other manufacturer of equally good powder may, with equal 
right and equal truth, call his explosive "Infallible." 

Décisions on such a point as this are illustrations rather than ruling 
précédents, for the environment or application of the word may so 
easily modify its signification. Yet, since the word is a common one, 
rulings upon a word similarly suggestive of excellence and similarly 
common are illuminative. The word "Standard," as applied to phono- 
graphs, has been rejected (Re National Phonograph Co., 29 App. D. 
C. 142), and has been found equally open to objection in respect of 
scales (Computing Scale Co. v. Standard, etc., Co., 118 Fed. 965, 55 
C. C. A. 459) ; while as applied to bath tubs and similar articles it has 
been rejected (Standard Idéal Co. v. Standard Sanitary Co., [1911] L. 
R. App. Cas. 78), under the Canadian Trade-Mark Act, which requires 
refusai of registration "if the so-called trade-mark does not contain 
the essentials necessary to constitute a trade-mark properly speaking." 
Under this language it seemed to the Privy Council "perfectly clear 
that a common English word, having référence to the character and 
quality of the goods in connection with which it is used, and having 
no référence to anything else, cannot be an apt or appropriate instru- 

2 This ruling was dlsapproved (as It seems to us improperly) in Re Ameri- 
can, etc., Co., 28 App. D. C. 446. 
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ment for distinguishing the goods of one trader from those of an- 
other." 

The décisions of this court hâve adhered to this rule consistently, 
from Bennett v. McKinley, 65 Fed. 505, 13 C. C. A. 25 (instantaneous 
tapioca case) to Thermogene Co. v. Thermozine Co., 234 Fed. 69, 148 
C. C. A. 85 (the thermos bottle case). The litigation over "Holeproof " 
hosiery (Holeproof Co. v. Wallach, 172 Fed. 859, 97 C. C. A. 263, 
modifying [C. C] 167 Fed. 373) was decided wholly on grounds of 
unfair compétition, as also were Siegert v. Candolfi, 149 Fed. 100, 79 
C. C. A. 142 (the Angostura bitters case), Florence, etc., Co. v. Dowd, 
178 Fed. 7Z, 101 C. C. A. 565 (the Keepclean tooth brush case), and 
Wrigley, etc., Co. v. Grove Ce, 183 Fed. 99, 105 C. C. A. 391 (the 
Spearmint gum case). 

It is true that in some of the décisions hereinabove cited, and many 
others, the distinction between rights inhering in a valid and registrable 
trade-mark and those arising from a defendant's unfair compétition 
hâve not been plainly dehmited. Yet the distinction is not shadowy; 
and in the closely akin matter of geographical names as trade-marks 
we hâve recently treated it at length in Scandinavia Co. v. Asbestos, 
etc., Works, 257 Fed. 951, 960, 169 C. C. A. 87. 

We there held that geographical names did not constitute valid 
trade-marks, unless selected, used, and appropriated under such spé- 
cial circumstances as to point distinctively to origin or ownership. 
Of this the Chartreuse litigation is the best instance. Baglin v. Cuse- 
nier Co., 221 U. S. 592, 31 Sup. Ct. 669, 55 L. Ed. 863. Transferring 
that remark to the présent case of a descriptive word as a trade-mark, 
we think that such word must be rejected, unless it is so modified by 
other words, phrases, or designs as to render it not "merely" de- 
scriptive, or unless common knowledge or évidence demonstrates that 
the descriptive word is used in a plainly nondescriptive manner. Of 
this last the Sterling aie case (Worcester, etc., Co. v. Reter, 157 Fed. 
217, 84 C. C. A. 665), and Ludington, etc., Co. v. Léonard, 127 Fed. 
155, 62 C. C. A. 269, are examples. In this last case the word "Car- 
roms" was upheld as a trade-mark for a game, because a carrom was 
no part of the game. 

The similarity of trade-mark and unfair compétition law is obvious ; 
the latter largely grew out of the former, and is its natural évolution. 
The différences between them are perhaps as well marked by extrême 
cases under both doctrines as in any other way. The rigid, yet far- 
reaching, nature of a trade-mark is well illustrated by Aunt Jemima, 
etc., Co. v. Rigney, 247 Fed. 407, 159 C. C. A. 461, L. R. A. 1918C, 
1039, while the possibilities of relief against unfair compétition find an 
extrême example in Shredded Wheat Co. v. Humphrey Cornell Co., 
250 Fed. 960, 163 C. C. A. 210. The litigation in this circuit over 
this trade-mark has, we think, grown out of the very rigid' language 
employed by the Court of Appeals of the District of Columbia in cases 
of this kind. The décision on the appeal of the présent plaintiff is bas- 
ed upon adhérence to the court's previous décision in Re Central Con- 
sumers' League, 32 App. D. C. 523, where the court held that it was 
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the object of Congress "to prohibit any one from acquiring a property 
right * * * in a name possessing any inhérent signification that 
would of itself enhance the use or value of the article or articles to 
which it may be applied. * * * i^ was intended to limit the sélec- 
tion to mère arbitrary words." In adhering to its previous ruling the 
court further said of trade-mark words in gênerai: "If descriptive at 
ail, the act forbids the registration." 

As above indicated, we think that is going too far. The suggested 
word must be "merely" descriptive, and must be so descriptive with 
référence to the particular thing to be described. The différence be- 
tween suggestion and description is often hard to perceive. Complète 
définition seems to us impossible, but apt illustration is furnished by 
the présent cause. An explosive powder marked as "Hercules" would 
be suggestive, and no person other than its maker could with equal 
right and equal truth call his powder by that name or any derivative 
therefrom; but "Infallible" is merely descriptive, because it has no 
association with the Hercules Company, other than that acquired by a 
long course of business nomenclature. 

Another reason for this présent action is the long Une of trade- 
marks allowed by the Patent Office and thought by the plaintifï to be 
open to the same objection successfully urged against his word "In- 
fallible." It seems to us that the registration of such words as "Per- 
fection" and "Marvelous" for cold cream (not to speak of others) is 
open to criticsm, but errors in the Office cannot affect authoritative 
judicial décisions. It is also reasonably inferable from this record 
that plaintifï feels unjustly treated by refusai to register a word which 
it has exclusively and successfully used as a trade-mark for more than 
10 years, but not for that décade which alone secures protection under 
the 10-year clause of the présent statute. We appreciate the hardship, 
and are quite aware of the international trade-mark difficulties which 
beset the path of the American trader in foreign parts, who has not 
secured registration in his own country. But the remedy is with the 
Congress, and neither the Commissioner of Patents nor any court can 
change the accepted law on which the Trade-Mark Act of 1905 was 
built. 

It is not possible under the présent act for a citizen to choose as 
his trade-mark something invalid by gênerai law, use it without op- 
position long enough to make a showing of trade repute and commer- 
cial success, dérive from that success "secondary meaning" for his 
mark, and then apply for registration. There is much to be said in 
favor of a registration law which would give légal and governmental 
sanction to any mark which it could be shown the public had accept- 
ed. Such a System would enable this plaintiff to prevail ; but Congress 
must first create it. 

Decree affirmed. 
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ULMEE et al. v. UNITED STATES. 

(Circuit Court of Appeals, Second Circuit. May 12, 192ig'.) 
No. 208. 

1. Criininal law «©=1088(1) — Stipulated matter net part of record. 

Matters stipulated by counsel are not thereby made part of the record, 
nor ean they be made a part of tlie record by the certiflcate of the judge 
that the stipulated matter is a correct transcript of the record "as agreed 
on by the parties." 

2. Criminal law «SP^KWa (17) — ^Bill of exceptions cannot be amended after 

expiration of term without réservation of control over case. 

The power to amend a bill of exceptions, like the power to allow the 
bill on tiie flrst instance, cannot be exercised after the court below has 
lost its power over the case, as when the term has expired without con- 
trol of the case having been reserved. 

3. Criminal law «Sss'lOSS — Court loses power to settle by flling of writ of 

e*ror. 

The trial court loses its power over a case and its right to settle a bill 
of exceptions after a writ of error is iiled In the appellate court. 

4. Criminal law 'S^'IOSS — Consent cannot authorize s^^ning after fliing oi 

writ of error. 

Consent of parties, given after expiration of the term and after a writ 
of error has been flled in the appellate court, is inefCective to authorize 
the signing of a bill of exceptions. 

5. Criminal law "©=1092(1) — Absence of trial judge from district not a "dis- 

ability" which authorizes signing by another judge. 

The absence from the district of the judge who trled a cause is not a 
"disabllity," within the meaniug of Rev. St. § 053, as amended by Act 
Cong. June 5, 1900, § 1 (Oomp. St. § 1590), which authorizes another 
judge who is within the district to allow and sign a bill of exceptions. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Disability.] 

6. Criminal law >®=>1092(14)— When signed by anotlier than trial judge, cer- 

tiflcate should sliow reason. 

Where a bill of exceptions is signed by one who was not the trial 
judge, he should expressly state in his certiflcate the reason why he, 
and not the trial judge, allowéd and signed the bill. 

In Error to the District Court of the United States for the Southern 
District of New York. 

Criminal prosecution by the United States against Joseph Ulmer 
and others. Judgment of conviction, and défendants bring error. Af- 
firmed. 

The plalntiffs In error were défendants below and will be hereinafter referred 
to as défendants, and the défendant in error, the plaintifC below, will be in 
like manner referred to as the plaintiff. The défendants were tried and con- 
vlcted under an indlctment charging the use of the mails to defraud. The in- 
dictment contained tliree counts. The first and second counts charged vio- 
lations of section 215 of the Criminal Code. The third charged conspiracy, In 
violation of sections 37 and 215 of that Code. The third count was quashed 
during the course of the instructions to the jury. 

Section 37 relates to conspirlng to commit an offense against the TJnited 
States. 10 U. S. Comp. Stat. 1916, p. 12552. Section 215 relates to the use 
of the mails to promote frauds. 10 U. S. Comp. Stat. 1916, p. 12796. The 
first and second counts are alike, except in the description of the letters sent 

Ê=»For other cases sec same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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through the mails. Each letter wais alleged td hâve been from the company 
to a enstomer, and aeknowledged a receipt of an ordor for whisky. 

The Indictment charges a scheme to def raud, and alleged that the défendants 
falsely and fraudulently represented and pretended to the persons intended 
to be entrapped and deceived that thoy were members and acting under the 
authority of the company, which they falsely and fraudulently represented to 
be a distiller and distributor of whisky ; that it was part of the scheme to 
induce the victims to open correspondence with them concerning the sale of 
whiskies represented to be of high grade of the uame of "Seminole Club" and 
'•Overbrook Rye" ; that the défendants intended to sell the victims certain 
cheap whiskies, which they would obtain from distillers, and to couvert to 
their own use the proceeds, without profit to the victims. 

It was further charged, as part of the fraudulent scheme, that the défend- 
ants represented to the victims that the company would deliver to them the 
original warohouse receipt for the whisky purchased ; that the whisky could 
not be released from the bonded warehouse, except upon présentation of the 
warehouse receipt ; that the victims could obtain the whiskies by making 
small cash payments and giviug notes for the balance due : that the victims 
would be sole agents in the territory in which they resided ; that the ware- 
house recelpts to be delivered were issued in déférence to the laws of the 
United States ; and other similar mislcading things. It was also alleged that 
each of the aforesaid représentations, as well as others, made to the victims, 
as the défendants well knew, was false and fraudulent, intended to mislead 
and defraud the victims, the purpose being to induce the victims to part with 
their money and property in the purcliase of the wliiskies, and that the de- 
fendants knew that the certificates were of no value and were not issued in 
déférence to any law of the I^nited States. It was then alleged that, for the 
purpose of executing the scheme, the défendants placed and caused to be 
placed in the United States mails certain letters to which référence is made 
above. 

The défendants were salesmen employed by the Seminole Distilling & Dis- 
tributing Company, a New York corporation, whose business conglsted in pur- 
chasing from distillers large quantities of whisky, which was stored in United 
States bonded warehousos. The company also distilled its own wlîîsky. The 
company sold the whisky by means of contracts or certificates through the 
défendants and other salesmen. 

The trial began on March 11, 1918, and was concluded on March 28, 1918. 
The jury returneu a verdict of guilty on ail the counts. Sentence was de- 
ferred until April 3d, when eovinsel for the défendants were heard at length. 
Judge Mack denied varions motions made and said ; "I haven't any doubt, or 
reasonable doubt, of any doubt at ail, as to the correctness of the verdict un- 
der the law the jury bas reached. I haven't any doubt as to the gullt of each 
one of thèse men." 

Richard Kobsa and Joseph Ulmer were thereupon sentenced to imprison- 
ment to 2 years in the penltentiary at Atlanta. Henry Kobsa was sentenced 
to 60 days in jail and to pay a fine of if 500. Rudolph Szathmary was sen- 
tenced iX) 6 months in jail. There are 43 assigmnents of error. Most of thèse 
assignments appear to hâve been abandoned, not being mentioned in the 
printcd brief or referred to in the oral argument. 

Alfred M. Simon, of New York City (A. M. Simon and Charles 
Fredericks, of New York City, of counsel), for plaintifïs in error. 

Francis C. Caffey, U. S. Atty., and E- Paul Yaselli, Asst. Dist. Atty., 
both of New York City, for the United States. 

Before WARD, ROGERS, and HOUGH, Circuit Judges. 

ROGERS, Circuit Judge (after stating the facts as above). [1] 
This court on March 29, 1919, directed an order to be entered giving 
to the défendants the privilège of dispensing with the printing of the 
record and to argue "the writ of error upon a typewritten record." 

266 F.— 12 
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The court has been furnished vvith the stenographer's minutes in three 
typewritten volumes. An examination of thèse volumes shows that 
they hâve not been certifiée!. They do not prétend to be a bill of ex- 
ceptions, and there is nothing about them which entitled this court to 
examine them. 

The court has also been furnished with the f ollowing set of papers : 
A copy of the indictment; an amended bill of exceptions (so called), 
which is not signed by the judge who tried the case, and who came 
f rom outside the district, but by one of the résident judges ; an amend- 
ed assignment of error; a writ of error; a pétition for a writ of er- 
ror; an order allowing a writ of error; a stipulation, and certificate. 
The certificate is to the efïect that the f oregoing is a correct transcript 
of the record "in the above-entitled matter as agreed on by the par- 
ties." We took occasion to point out in Buessel v. United States, 258 
Fed. 811, 817, 170 C. C. A. 105, that a stipulation does not make the 
matter stipulated a part of the record; and we now take this oppor- 
tunity to add to what we there said by stating that matter s stipulated 
by counsel cannot be made a part of the record by the certificate of 
the judge that the stipulated matter is a correct transcript of the record 
"as agreed on by the parties." 

The trial was concluded on March 28, 1918. The amended bill of 
exceptions was signed on March 4, 1919. There is nothing in the rec- 
ord to show that the regular time within which a bill of exceptions 
could be signed had been extended. Under rule 5 of the District Court 
for the Southern District of New York, in which court the trial of 
this case took place, the bill might hâve been signed within 90 days 
from the date of the judgment. In Blisse v. United States, 263 Fed. 
961, decided by this court at this term, we considered at length the 
time within which a bill of exceptions can be settled. The bill must be 
signed within the term at which the judgment is entered, unless during 
the term the time is extended, or unless it is signed thereafter by con- 
sent of the parties previously given. We also declared in that case that 
after a writ of error has been filed and perfected the cause cornes with- 
in the authority of the appellate court alone. 

[2] It is true that we hâve in this case an amended bill of excep- 
tions. But the power to amend a bill of exceptions, like the power to 
allow the bill in the first instance, cannot be exercised after the court 
below has lost its power over the case, as when the term has expired 
without control of the case having been reserved. Michigan Insur- 
ance Bank v. Eldred, 143 U. S. 293, 298, 12 Sup. Ct. 450, 36 h. Ed. 
162. 

[3] And the court below loses its power over the case and its right 
to settle the bill of exceptions after the writ of error is filed in this 
court. In this case the return was not made until January 21, 1920. 
Tîiat, however, does not help the appellants; it not appearing that 
there were any extensions of time, properly made in the court below, 
for the allowance and signing of the bill. 

[4] It does not appear in this case that there was consent of the 
parties to the signing of the bill after the term expired. Consent of the 
parties, given during the term, may be sufficient authority for the sign- 
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ing of the bill after the term expired. Waldron v. Waldron, 156 U. S. 
361, 378, 15 Sup. Ct. 383, 39 L. Ed. 453. But in Blisse v. United States, 
supra, we stated our opinion to be that consent of the parties, even if 
expressly given, would be ineffective, if given after the writ of error 
had removed the case into this court. 

[5] There is another matter which needs considération. We hâve 
heretofore stated in this opinion that the amended bill of exceptions 
was not signed by the judge vi'ho tried the case, and v^^ho came from 
outside the district, but by one of the judges résident within the dis- 
trict. The question to be considered is whether such résident judge 
is authorized to settle a bill of exceptions in a case he did not try. The 
Act of Congress of June 1, 1872, c. 255, § 4, 17 Stat. 197 (Comp. St. 
§ 1590), provided as follows: 

"A blU of exceptions allowed in any cause sliall be deemcd sufficiently au- 
thenticated if signed by tlie judge of the court in which the cause was tried, 
or by the presiding judge thereof, if more than one judge sat at the trial of 
the cause, without any seal of court or judge annexed thereto." 

This provision was passed on by the Suprême Court in 1899 in Ma- 
lony v. Adsit, 175 U. S. 281, 20 Sup. Ct. 115, 44 L. Ed. 163. The court 
held the provision meant that no bill of exceptions could be deemed 
sufficiently authenticated, unless signed by the judge who sat at the 
trial, or by the presiding judge, if more than one sat. In that case the 
bill of exceptions was not signed by the judge who tried the case, but 
was signed by his successor in office, several months after the trial. 
The court held it could not be considered. The opinion states : 

"It Is settled that allowing and signing a bill of exceptions is a judicial act, 
which cah only be performed by the judge who sat at the trial. What took 
place at the trial, and is a proper subject of exception, can only be judicially 
known by the judge who bas acted in that capacity. Such knowledge cannot 
be brought to a judge who did not participate in the trial, or to a judge who 
bas succeeded to a judge who did, by what purports to be a bill of exceptions, 
but which has not been signed and allowed by the trial judge." 

The provision was also construed by the Circuit Court of Appeals 
in the Fourth Circuit in Oxford & Coast Line R. Co. v. Union Bank 
of Richmond, 153 Fed. 723, 82 C. C. A. 609, and the court said: 

"This provision of the statute is plain and explicit, and there can be no 
doubt as to its meaning. It évident] y means that no bill of exceptions eau 
be sufliciently authenticated, unless signed by a judge who sat at the trial." 

After the décision of the Suprême Court, and no douDt because of it, 
Congress passed the Act of June 5, 1900, c. 717, § 1. That act includ- 
ed the provision contained in the act of 1872, above set forth, with the 
following addition: 

"And in case the judge before whom the cause has heretofore been or may 
hereafter be tried is, by reason of death, sickness, or other disabîlity, unable 
to hear and pass upon the motion for a new trial and allow and sign said 
bill of exceptions, theu the judge who succeeds such trial judge, or any other 
judge of the court in which the cause was triod, holding such court thereafter, 
if the évidence in such cause has been or Is taken in sténographie notes, or If 
the said judge is satlsfled by any other means that he can pass upon such 
motion and allow a true bill of exceptions, shall pass upon said motion and 
allow and sign such bill of exceptions; and his ruling upon such motion 
and allowance and signing of such bill of exceptions shall be as valld as If such 
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rnling and allowance and signing of siich bill of exceptions had been made by 
the judge before whom such cause was tried ; but In case said judge is sat- 
isfled that owing to the fact that he did not préside at the trial, or for any 
othpr cause, that he cannot fairly pass upon said motion, and allow and sign 
sald blU of exceptions, then he may in his discrétion grant a new trial to tlie 
party moving therefor." 3 U. S. Comp. Stat. 191C, Annotated, p. 3168, § 1590. 

The act of 1900 was construed in 1901 by the Circuit Court o£ Ap- 
peals of the Seventh Circuit in Western Dredging & Improvement Co. 
V. Heldmaier, 111 Fed. 125, 49 C. C. A. 266. The court said: 

"Is such absence from the circuit a disability, within the meaning of the 
statute? It Is an accepted canon in the construction of statutes that 'when 
particular words are followed by gênerai ones the latter are to be held to 
apply to persons and thlngs of the same kind as those which précède.' 
* * * In the case at bar the statute authorizes the allowance and signing 
of the bill of exceptions by a judge other than the trial judge only in case of 
'death, slckness or other disability' of the trial judge. 'Noscitur a sociis.' 
The term 'other disability' means disability of like cbaracter to death or sick- 
ness, not a disability arising from temporary absence from the district or 
circuit, if, indeed, légal disability could arise by reason of absence from the 
district. The statute means a physical or mental disability arising from 
either death, sickness, insanity, or disordor of like character, by reason of 
which the judge was disabled from the performance of judicial function. 

"The mère absence froni the district or circviit in which the case was tried la 
not such a disability. If it be needful that the trial judge should be person- 
ally présent in the district to allow and sign the bill of exceptions, his prés- 
ence should be procured. In the district, from which this cause comes it la 
Visual to procure the attendancë of the District Judges from other districts to 
hold court in aid of the dispatch of business, it is not supposable that the 
statute designed that during the temporary absence of the trial judge from 
the district the difficult and délicate duty of correctly stating the conduct of 
trials lield by him shouid be devolved upon a judge wholly uninformed in 
respect thereto. The statute sought to provide for an euiergency where there 
would be a failnre of justice iinless the extraordinary remedy could be em- 
ployed. We are of the opinion that the statute should not be extended to the 
case before us, and that no légal cause is stated for the allowance and signing 
of the bill of exceptions by a judge other than the trial judge." 

The Circuit Court of Appeals in the Eighth Circuit, in Sanborn v. 
Bay, 194 Fed. 37, 114 C. C. A. 57, had this matter under considéra- 
tion. The trial judge, after the trial and before the bill of exceptions 
was signed, was appointed a Circuit Judge to serve in the Commerce 
Court, and the court held that his acceptance of the appointment dis- 
qualified him while so serving from allowing the bill of exceptions, and 
that the bill could properly be allowed and be signed by another judge 
appointed or designated temporarily to préside in such court. The 
Case of the American Bonding & Trust Company was not followed; 
the court saying : 

"While we might well agrée with the conclusion reached in that particular 
case, we cannot thlnk the act of 1900 was intended by Congress to limit the 
'disqualification' referred to, to one occasioned by physical or mental ailniput. 
This In our opinion would be too narrow a construction. It would not seem 
to accomplish the législative purpose or afford the relief which Congress in- 
tended to afford by the language actually employed. Inability to perform duty 
occasioned by death or sickness was obviously not the only disability Congress 
had in mind. It employed a eomprehenslve term sufflcient to cover ail dis- 
qualifications, and we do not thlnk the artlfleial rule, 'noscitur a sociis,' in- 
voked by counsel, was ever intended to be employed to thwart an obvious pur- 
pose. Nothing in tact could croate a more effective 'disability' than an utter 
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disqualification of tlie i)rcsi(ling jutlge to perforai the act whicU Congress at- 
tempted to provide for." 

It is apparent from the above décisions that the act of Congress is 
somewhat ambiguous, and its application to the facts of this case net 
altogether free from doubt. But the object of ail interprétation and 
construction of statutes is to ascertain and carry into effect the intention 
of the law makers. The literal interprétation of a statute may lead 
to an absurdity and fail to express the real intent of the Législature. 
When this is the case, it is well settled that the spirit of the law is to 
control the letter, and that a matter which is within the intention of 
the statute is as much within the statute as if it were within the letter, 
and that the statute is to be so construed as to advance the remedy 
and suppress the mischief as contemplated by the legislators. See 
Holv Trinitv Church v. United States, 143 U. S. 457, 12 Sup. Ct 511, 
36 L. Ed. 226. 

But was it the intention of the lawmakers to authorize a judge, who 
did not sit in a case, but who is résident within the district, to sign a 
bill of exceptions for a judge who is still in ofifîce, but who at the time 
the bill is to be signed happens to be outside the district in which the 
trial occurred? A majority of the court are not satisfied that the 
Congress had any such intention. In view of the explicit décision of the 
Suprême Court in Malony v. Adsit, supra, the majority are of the opin- 
ion that, if Congress had intended such a resuit, the language used in 
the Act of Tune 5, 1900, would hâve been more clearly and certainly 
indicated. The lawmakers must hâve had that décision fresh in their 
mîhds, and as we bave already said we hâve no doubt the act was pass- 
ed because of what that case decided. The majority of this court, 
therefore, are of the opinion expressed by the Circuit Court of Appeals 
in the Seventh Circuit in Western Dredging & Improvement Co. v. 
Heldmaier, supra, and hold that the absence of the trial judge frorri the 
district is not a disability within the meaning of the statute, so as to 
allow the bill to be allowed and signed by another judge who is within 
the district. 

[6] It ought to be said, in any case, that where a bill of exceptions 
is signed bv one who was not the trial judge he should in doing so ex- 
pressly state in bis certificate the reason why he. and not the trial 
judge, allowed and signed the bill. Unless this is donc, this court may 
not know by what right one who did not try the case came to allow the 
bill. In the présent case the certificate of the judge does not give 
us any information whatever upon the subject. In this connection 
we may also repeat what we said in the BHsse Case, supra: 

"Wliere a 1)111 of exceptions is signed after the term at which the judg- 
ment is rendered, but within a period allowed by an order made within the 
term extending the time for its settlement, or by virtue of consent of parties 
duly given, it ought to contain an express statement to that effect, so that 
it may afïirmatively appear that the signing and flling of the same were with 
due authorify." 

That statement was made after the amended bill of exceptions in the 
instant case was signed, and the failure to find such a statement in the 
présent bill is not on that account made the subject of criticism. 
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This court listened to the argument of this case without our atten- 
tion being called to the facts above discussed. Thèse facts were dis- 
closed by our own examination of the case after the argument was con- 
cluded. Notwithstanding the fact that the government's counsel has 
not objected to the absence of a bill of exceptions, we are constrained 
by the décisions of the Suprême Court, and by those of our own court 
as well, to dispose of this case without examining the errors alleged. 

The errors rehed upon by the défendants relate to what is asserted 
to be the wrongful admission of évidence, and to the faihire of the 
government to make out its case, and therefore to the alleged error 
of the court in denying the motion to dismiss the indictment. Thèse 
questions ail dépend upon a bill of exceptions, and, as there is no bill 
of exceptions, there is nothing to consider. 

Judgment affirmed. 



PBNNSl'LVANIA CO. v. CLARK (two cases). 

(Circuit Court of Appeals, Sixth Circuit. June 8, 1920.) 
Nos. 3369, 3370. 

1. Carriers "©=316 (5) — Proof of eollision of train with boulder makes prini» 

facie case. 

Proof of collision of a train with a boulder, and injury to a passenger re- 
suUing from derailment, makes out a priiuii facie case. 

2. Trial <S=>'120 — Introduction of évidence waives motion for directed verdict. 

Wliere défendant introdiiced évidence after its motion for directed ver- 
dict was overruled, the sàme was waived. 

3. Pleading <S=>237(6) — Amendment stiould be allowed to conform pleading 

to proof. 

In an action for injuries suffered by a passenger when the train struck 
or was struck by a boulder, variance between averment that the train 
struck the boulder and proof the boulder fell from the embankment and 
struck the train eoxild be cnred bj' trial amendment, which should be al- 
lowed. 

4. Carriers 'S=>320(12) — Evidence of carTier*s négligence sufficient to go to 

jury, regardless of presiunption. 

Kegardless of the doctrine of res ipsa loquitur, évidence of a car- 
rior's négligence in failing to frequently inspect an embankment held 
sufficient to go to the jury In an action for injuries sustained by a passen- 
ger when the train struck a boulder, which fell f roin the embankment 
close to the tracks. 

5. Carriers ■S^'SlSd) — Carrier has burden to sliow its freedom from négli- 

gence. 

ïhei happening of an injurious accident is in passenger cases prima 
facie évidence of négligence on the part of the carrier, and, the passenger 
being in the exercise of due care, the burden rests on the carrier to show 
its whole duty was performed and that the injury was unavoidable by hu- 
man foresight. 

6. Carriers "S^SMC?) — Complaint held to gcnérally chaire négligence as the 

proximate cause of accident to train. 

A complaint for injuries to a passenger on a train which struck a 

boulder, alleging that the injuries were caused by négligence in permlttlng 

; the traiin to be wrecked and In pçr^ittlng the boulder to be on the track, 

charges gênerai négligence in causing or permittlng the accident, so that 

@=3For other cases see same topic & KEY-NtTMBER in ail Key-Numbered Digests & Indexes 
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the doctrine of res ipsa loquitur waa applicable, desplte the contention 
that the doctrine Is not applicable where spécifie négligence Is charged 
alone. 

3. Appeai and error <S=>171(3)— Fajluro to allège derailment as causing p»"-- 
sènger's injury not important, in view of proof and charge. 

In an action for Injuries toa passenger on a train striking a boulder, It 
Is not of controUing importance that the complaint dld not allège a derail- 
ment, so as to Invoke the doctrine of res ipsa loquitur applied in the 
case, where défendant presented proof of such derailment, and the court 
in its charge, without objection or protest, treated the action as onc for 
derailment. 

8. Appeai and error <S=>231(3) — Mr^e objectioD do83 not préserve contentio*' 

that évidence is tco remoto. 

A mère "I object" does not suggest that évidence of damage:; was re- 
mote and purely spéculative, and furnishes no ground for complaint in the 
appellate court on ttst ground. 

9. Carriers @=>320(1) — ^Négligence in failing to inspect embanlanent trom 

which boulder feli and excessive speed held for the jury. 

In an action for injuries sustained by a passenger when the train 
struck a boulder, the question of the carrier's négligence In failing more 
frequently to Inspect the embankment whenee the boulder fell, as well as 
the question of excessive speed of the train, held for the jury, so that a re- 
quested instruction that there was no évidence of négligence In construc- 
tion or opération of train or track, etc., was properly refused. 

10. Trial €=>360(8) — Requested instruction properly refused, being covered 
by those given. 

Where the jury were told the défendant carrier was not an Insurer, 
that unless négligent it was not liable, and that it was not liable for pure 
accident, the refusai of a requested instruction that défendant was not 
liable unless négligent, etc., was proper, it being covered. 

11. Damages 'ë='ZU(7) — Instructions held not to allow spéculative damages. 

In an action for Personal Injuries, an instruction that plaintifl could 
recover for pain and suffering sustained, and such as the évidence without 
conjecture shows she wlU sustain in future, was not objectionable, as al- 
lowing the jury to enter the broad fleld of spéculation. 

12. Carriers ©=321(3) — Instruction that carrier is responsiblo for fêlure to 
use extraordinary skill, correct. 

An instruction that a carrier Is liable as to passengers to observe the 
utmost caution characteristic of very prudent men, and is responsible for 
Injuries which might hâve been avoided by extraordinary vigilance ald- 
ed by the highest skill, Is correct, being a proper statement of the car- 
rier's liability. 

13. Appeai and error <S=>274(5) — ^Exception held not sufficient to présent 
contention that instruction should hâve been limited. 

An exception to a charge on liability of a carrier, "that the défendant 
Company as a common carrier owed the highest possible degree of care and 
vigilance," did not call to the court's attention the clalm that the Instruc- 
tion should hâve been limited to the care consistent with the opération of 
the business, and so the objection is not available in the api)ellate court. 

In Error to the District Court of the United States for the Northern 
District of Ohio; D. C. Westenhaver, Judge. 

Actions by Blanche Clark and by Herbert T. Clark against the Penn- 
sylvania Company. There were judgments for the plaintiffs, and de- 
fendant in each case brings error. Affirmed. 

C=9For otbsr cases sm same toplc t KEY-NUMBER in aU Key-Numbered Dlgasta & Ind«xe« 
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Union C. De Ford, of Youngstown, Ohio (Harrington, De Ford, 
Heim & Huxley, of Youngstown, Ohio, on the brief), for plaintiff in 
error. 

D. F. Anderson, of Youngstown, Ohio, for défendants in error. 

Before KNAPPEN, DENISON, and DONAHUE, Circuit Judges. 

KNAPPEN, Circuit Judge. Mrs. Clark, while a passenger for hire 
on the Pennsylvania Company's train, was injured by the collision of 
the angine with a large boulder which had become detached from a 
high embankment closely adjoining the track and had fallen upon or 
close to the track, thereby causing the derailment of the greater part 
of the train. She sued to recover damages for her personal injuries. 
Her husband also sued for loss of services and expenses incurred 
and paid by him on account of the injury to his wife. The suits were 
Consolidated and tried together, and there was verdict and judgment in 
favor of each plaintiff. The writs are to review the respective judg- 
ments. 

The pétition in each case allèges that on the date of the collision 
défendant "caused and permitted a certain large boulder to become 
dislodged from the side of its railroad embankment, and permitted 
the same to fall and remain upon its said track, and that no proper in- 
spections were had or obtained by défendant in order to discover and 
remove said obstruction, ail of which défendant well knew, or in the 
exercise of the highest degree of practicable care ought to hâve 
known"; further, that when defendant's passenger train, on which 
Mrs. Clark was a bona fide passenger, was passing "along said line" 
at a place stated, "défendant then and there permitted said train to 
come into a violent head-on collision with said obstruction upon said 
track, bringing said train to such a sudden stop that this plaintiff was 
thrown" etc., thereby suffering certain described injuries. The péti- 
tion further avers that the injuries were the direct and proximate 
resuit of defendant's gross négligence and carelessness (1) in causing 
and permitting the train to be wrecked ; (2) in causing and permitting 
the boulder to be and remain upon the track; (3) in failing and neg- 
lecting to remove the obstruction from the track; (4) in failing and 
neglecting to make proper inspection of its track and roadbed to dis- 
cover the obstruction thereupon. The answer in each case admitted 
that the train upon which Mrs. Clark was riding "came into contact 
with an obstruction upon the track," but denied that the obstruction 
was caused in the manner alleged. 

[1,2] Upon the trial a prima facie case for plaintiff s was present- 
ed by way of proving the collision of the train with the boulder and the 
damages suffered by the respective plaintiffs. Mrs. Clark's freedom 
from négligence is beyond dispute. At the conclusion of the plaintiffs' 
testimony the défendant moved for direction of verdict in its favor. 
The motion was overruled. Défendant then presented its testimony, 
thereby waiving that motion. At the close of ail the testimony, de- 
fendant's motion for direction of verdict was renewed and overruled. 

[3] 1. Défendant introduced testimony to the effect that while the 
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train was running at about 50 miles an hour the engine collided with 
the boulder, which had become dislodged from a high wall of slate 
and shale closely bordering the track. The witness said "it came from 
about 25 îeet up from the embankment, a kind of slate let loose from 
the bottom." The boulder was estimated by one witness to be about 8 
feet long, 4 feet in diameter, and 2 feet thick, and by another as a 
little larger. Its weight was estimated at from 2 or 3 tons up to 10 
tons. After colliding with the boulder, the train is said to hâve run 
its length before coming to a stop. There was testimony that the 
boulder did not collide with the pilot, but with the front of the engine, 
tearing off its side at a distance of several feet from the ground, as 
well as the cab. Defendant's counsel argue from this that the boulder 
was not on the track at the time of the collision, but was in the act 
of falling from the embankment. If true, there was merely a question 
of variance between pleadings and proofs. No such question was raised 
on the trial, and had it been the court could and should hâve allowed 
whatever amendment of pétition was necessary to meet the proofs. 
Pennsylvania Co. v. Whitney (C. C. A. 6) 169 Fed. 572, 577, 95 C. C. 
A. 70; Pennsylvania Co. v. Cole (C. C. A. 6) 214 Fed. 948, 950, 131 
C. C. A. 244; Valentine v. Quackenbush (C. C. A. 9) 239 Fed. 832, 
834, 152 C. C. A. 618. Defendant's plea is inconsistent with counsel's 
contention, and it was not jjlainly impossible for a boulder of the size 
stated to collide with the front and side of the engine, even had it 
reached the ground before it was stnick. 

[4] The basis of the contention that verdict should hâve been di- 
rected for défendant is that there was no évidence of defendant's 
négligence. Wholly apart from the doctrine of res ipsa loquitur, 
hereafter referred to, we think defendant's testimony presented a 
question for the jury whether défendant discharged its full duty in 
guarding against accidents such as this. It appeared from the testi- 
mony of the section foreman that the embankment was close to the 
track, was more than 100 feet high, was in considérable part composed 
of slate and shale rock, always liable to fall, especially in freezing 
and thawing weather, and requiring actual testings of the face of the 
rock from time to time by a man let down with ropes, "to find what 
is loose and report it to the superviser; he tells me to go ahead, and 
tells me to take it down" ; that such testings had not been made for 
about two months before the accident, although there had been freez- 
ing and thawing weather, which "is a great deal more dangerous than 
in open weather. It demanded very fréquent examinations. I could 
make an examination to-day, and in a day or so after that, if we had 
freezing and thawing weather, pièces might fall." While the foreman 
thought he had made an "examination" a week before the accident, he 
had no record even of that. The kind of examination did not appear, 
nor whether it was more than an ocular view from the ground, in the 
course of thç .usual track work, nor whether sufficient to disclose 
whether or not the rock was loosening. The motion to direct verdict 
was thus properly overruled, apart from the question of négligence 
in> the- construction and care of track and the opération of the train. 
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[S] But we think defendant's motion properly denied for another 
reason: As said in Gleeson v. Virginia Midland R. Co., 140 U. S. 
435, 443, 11 Sup. Ct. 859, 862 (35 L. Ed. 458): 

It Is the "settled law in this court that the happening of an injurious acci- 
dent is in passenger cases prima facie évidence of négligence on the part of 
the carrier, and that (the passenger being hiinself in the exercise of duo 
care) the burden then rests upon the carrier to show that its whole duty 
was performed, and that the injury was unavoidable by human foreslght." "• 

[6] Counsel concède that an allégation of the derailment of the 
train, without averments of négligence as a proximate cause of the 
resulting injuries, "clearly would hâve stated a prima facie case 
against the défendant below requiring it to produce évidence as to 
the causes in explanation of the accident." It is contended, however, 
that plaintif! did not allège the derailment of the train, nor plead gên- 
erai négligence in causing or permitting the accident, but merely plead- 
ed spécifie acts of négligence on the part of the carrier, and therefore 
that the doctrine of res ipsa loquitur does not apply. 

Assuming that counsel's construction of the pétition is correct, his 
conclusion is supported by a number of authorities, including Midland 
Valley Ry. Co. v. Conner (C. C. A. 8) 217 Fed. 956, 133 C. C. A. 628, 
White V. Chicago G. W. R. R. Co. (C. C. A. 8) 246 Ked. 427, 158 C. 
C. A. 491, and The Great Northern (C. C. A. 9) 251 Ked. 826, 829. 
163 C. C. A. 660. In fact neither Railway Co. v. Conner, supra, nor 
White V. Railway Co., supra, was a passenger case ; and in The Great 
Northern, supra, the accident was caused by the plaintiff's slipping 
upon the bathroom floor, the sides of which sloped toward the cen- 
ter for the purpose of drainage. But assumirg, for présent purposes 
at least, that thèse cases were rightly decided, they do not help de- 
fendant, for we think the pétition, fairly construed, includes a charge 
of gênerai négligence, at least in permitting collision between the train 
and the boulder. Indeed, it might fairly be said that the charges of 
négligence are ail gênerai, being of two classes: (1) Permitting the 
train to be wrecked ; and (2) permitting the boulder to be on the track. 
Certainly the first charge of négligence, "in causing and permitting 
said train to be wrecked as aforesaid," is as gênerai as a pleading well 
could be, and charges no négligence in permitting the rock to be on the 
track. The words "as aforesaid" relate to the allégation in the same 
paragraph that — 

"When said passenger train had reached and was passing along said Une 
at a place near said Bellevue, défendant then and there permitted said train 
to come into violent head-on collision with said obstruction upon said track, 
bringing said train to such a sudden stop that this plaintiffi was thrown," etc. 

[7] Again, it is not of controlling importance that this pétition does 
not in terms allège a derailment. Défendant presented proof of it, 
and the court, without objection or protest from défendant, in its 
charge treated the action as one for derailment. The collision was the 

J For a full discussion of this subject see Lee Llne Steamers v. Bobinson. 
(C. C. A. 6) 218 Fed. 559, 562, et seq.. 134 C. C. A. 287, L. B. A. 19160, 3.58. 



PENNSYLVANIA CO. V. CLARK 187 

(266 F.) 

substantial and important thing, and was admitted by plea ; the partial 
derailment was only incidental. 

We hâve no occasion to détermine whether or not the rule that in 
passenger cases négligence is presumed from the mère fact of accident 
applies, where spécifie négligence alone is pleaded; for we think the 
better rule, sustained by the greater weight of authority, supports the 
application of the rule of presumption under the pleadings hère. That 
eveh ah unsuccessf ul attempt by a plaintifï to prove by direct évidence 
the précise cause of the accident (plaintiîïs hère made no such attempt) 
•does not estop him from relying upon the inference of négligence 
from the accident itself, see Cassady v. Old Colony St. Ry. Co., 184 
Mass. 156, 162, 68 N. E. 10, 63 h. R. A. 285 ; Chicago City Ry. Co. v. 
Carroll, 206 111. 318, 324, 68 N. E. 1087; No. Chicago St. Ry. Co. v. 
Cotton, 140 111. 486, 495, 29 N. E. 899 ; Walters v. Seattle, etc., Ry. 
Co., 48 Wash. 233, 236, 93 Pac. 419, 24 L. R. A. (N. S.) 788. And see 
note to Wahers v. Seattle, etc., Ry. Co., supra, 24 h. R. A. (N. S.) 788 
et seq. ; also Thompson on Négligence, § 7643. 

[8] 2. The criticism upon the admission of évidence regarding the 
eiïect of Mrs. Clark's injuries upon normal child delivery cannot be 
considered, for the reason that the ground of the objection was not 
stated. A mère "I object" did not necessarily suggest that the pro- 
posed testimony was remote and purely spéculative. Robinson v. 
Van Hooser (C. C. A. 6) 196 Fed. 620, 624, 116 C. C. A. 294; Shea v. 
United States (C. C. A. 6) 251 Fed. 433, 436, 163 C. C. A. 451. For 
the same reason we cannot consider the objections made to the testi- 
mony of Mr. Clark regarding his expenditures by reason of his wife's 
injuries. 

[9] 3. Défendant complains that two of its requests to charge, ap- 
panently the first and second, were not given. The first was to the 
eiïect that there is no évidence tending to prove that défendant was 
négligent in the construction or opération of its track, train, equipment, 
or appliances, and that the plaintifïs are thus not entitled to recover on 
any such ground of négligence. By the second verdict for défendant 
was instructed, unless it was fourni négligent in the construction, in- 
spection, maintenance, or opération of its road, train, appliances, and 
equipment. 

We think both thèse requests were properly refused. As to the 
first: In view of the testimony of the section foreman, we think it 
was a question for the jury whether due care was exercised in such a 
construction and location of the track with référence to the embank- 
ment as left it exposed to the constant hazard of falling rocks, and in 
the présence of such unstable material as this was. Moreover, the 
fireman testified that the train was running 50 miles an hour ; that the 
engineer applied the emergency brakes from 3 to 5 seconds before the 
derailment. The jury had the right to conclude that the engineer saw 
the rock at the time the brakes were applied. While it was moon- 
light, the fireman testified that in shadow the headlight would illumi- 
nate 175 to 200 feet. The train's speed was such that even after the 
collision it ran, according to the fireman's estimate, about 300 feet, 
in addition to the several hundred feet it may well hâve run after the 
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emergency brakes were applied and before the collision. In our opin- 
ion there was a question for the jury whether due care was exercised 
in running in the nighttime, and at a season of the year and at a 
spécifie locality where there was unusual danger of falling rocks, with 
a train so equipped or so operated at such speed or otherwise that it 
could not be stopped within the distance within which obstructions 
could or should hâve been seen. 

[10] The subject-matter of the second request was, we think, fair- 
ly covered by the charge of the court on its own motion. The jury 
was told that the défendant was not an insurer of the absolute safety 
of passengers, and that unless it was négligent in the performance of 
its duty it was not liable, nor would it be liable if the injury resulted 
from "what we call an act of God" or pure accident, unmixed with 
failure or neglect on defendant's part. Plaintiffs were charged with 
ultimate burden of proving négligence by a prépondérance of the évi- 
dence. Sweeney v. Erving, 228 U. S. 233, 33 Sup. Ct. 416, 57 L. Ed. 
815, Ann. Cas. 1914D, 905. 

[11] 4. The charge upon the subject of damages is criticized as per- 
mitting "the jury to go beyond what is reasonably certain to be sus- 
tained in the future and to enter upon the broad field of pure spécula- 
tion." We think this criticism devoid of merit. The jury was told, in 
the case of Mrs. Clark, that she could recover "for such pain and 
sufifering, both mental and physical, which she has heretofore sustain- 
ed, or which the évidence may show with reasonable certainty, and 
without mère conjecture, she will, by the greater probability, hereafter 
sustain, as * * * the direct and proximate resuit of such injur- 
ies." vSimilar language was used with référence to Mr. Clark's recov- 
ery. The charge on this subject was further elaborated, but we find 
nothing in it which, taking the charge as a whole, justifies the criticism 
referred to. 

[12, 13] 5. The jury were told that "the carrier is liable as to pas- 
sengers to observe the utmost caution characteristic of very carefui 
and prudent men" ; also that it was responsible for injuries received 
by a passenger "which might bave been avoided or guarded against by 
the exercise upon the carrier's part of extraordinary vigilance, aided 
by the highest skill" ; and again this due care was defined as "the high- 
est possible degree of care, aided by the highest skill and performed 
with the utmost diligence upon its part and upon the part of its em- 
ployés." This instruction was well within the authorities. In Glee- 
son V. Virginia Midland Ry. Co., supra, the formula used was "un- 
avoidable by human foresight." In Pennsylvania Co. v. Roy^ 102 
U. S. 451, 456 (26 L. Ed. 141), the phrase employed was "injuries 
received by passengers in the course of their transportation, which 
might bave been avoided or guarded against by the exercise upon his 
part [the carrier's] of extraordinary vigilance, aided by the highest 
skill." In Stokes v. Saltonstall, 13 Pet. 181, 191 (10 h. Ed. 115), the 
formula used was that, "so far as human care and foresight can go, he 
will transport them safely." This court has stated the rule to be "the 
exercise of the greatest and highest degree of care and caution approv- . 
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ed by human knowledge and expérience and consistent with the nature, 
extent, and opération of its business." Memphis St. Ry. Co. v. Bobo, 
232 Fed. 708, 711, 146 C. C. A. 634. The charge in the instant case is 
especially criticized as omitting the words "and consistent with the 
nature, extent, and opération of its business," or words of similar 
import. It would hâve been entirely proper to include in the charge 
that limitation, and doubtless, had the attention of the trial judge been 
directed to that point, such Hmitation would hâve been expressed. De- 
fendant, however, contented itself with an exception to the charge 
"that the défendant company as a common carrier owed the highest 
possible degree of care and vigilance toward the plaintiff in transport- 
ing her as a passenger." This did not call the trial court's attention to 
the absence of the limitation referred to. Illinois Central R. R. Co. v. 
Skaggs, 240 U. S. 66, 72, 36 Sup. Ct. 249, 60 L. Ed. 528; Denison v. 
McNorton (C. C. A. 6) 228 Fed. 401, 408, 142 C. C. A. 631. The in- 
struction, so far as given, being within the approved authorities, the 
judgment should not be reversed, for the reason now advanced. 
The judgments of the District Court are affirmed. 
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(Circuit Court of Appeals, Sixth Circuit. Juiie 14, 1920.) 
No. 3359. 

1. Contracts <S=>163 — Sales <&=>85(2) — Absent irreconcilable conflict between 

written and printed matter, effect should be given to the whole; effect of 
strike pi-oviso. 

In the absence of any irreconcilable conflict between written and print- 
ed matter in a contract, when it appears that the printed matter is in- 
tended to Be part of tlie contract, the whole must be construed together, 
and effect given to evory part thereof, and so effect should be given to a 
printed provision in a contract for the sale and purchase of coal that ail 
quotations, orders, and contracts should be subject to car supply, strikes, 
and causes beyond the parties' control. 

2. Contra«ts <S='176(2) — Understanding of parties, when doubtful, should be 

submitted to jury. 

Where, from the nature of printed matter in a contract, doubt arises as 
to the intention and understanding of the parties thereto, such question 
should be submitted to the jury. 

3. Contracts «S^ÎS — ^Acceptante on condition is rejection. 

Acceptance ot an offer on condition is a rejection of the proposition as 
made, and such acceptance does not create an enforceable contract. 

4. Pleading <®=>427 — Failure to put exécution of contract in issue excused, 

where plaintitTs évidence indicated there vvas no contract. 

Though défendant in an action for breach of contract of sale failed to 
deny the exécution of the contract by affldavit, as required by District 
Court rule 28, declarlng that the failure to so deny .shall relieve plaintiff 
from making proof of exécution, yet where plaintiff Introduced corre- 
spondence as showing contract, which showed that plaintiff's acceptance 
contained a condition not In the proposai, défendant is entltled to intro- 
duce évidence of its salesman, who prepared the proposai, to the effect 
that it was subject to defendant's approval, as well as subséquent cor- 
respondence showing that the contract was not contained in the cor- 
respondenee introduced. 

^isFor other caees see same topic &. KEY-NUMBER in ail Key-Numbered Dlgests & Indexe» 
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5. Sales «^^SS (2) — Printed provision in défendants letter limiting liability 

held binding on plaintiff. 

Where printed statements In defendant's letters relative to sale of 
coal that contract was subject to causes beyond defendant's control, etc., 
were not objected to by plaintiff, whose own communications containing 
similar provisions, plaintiff is precluded from denying, that defendant's 
agreement was subject to such conditions, and hence évidence of strikes, 
etc., was admissible to excuse a breach. 

6. Appeal and errer <S=»882(8) — Défendant held not entitled to complaln of 

the admission of an exliibit. 

Where défendant offered numerous telegrams and letters, it cannot 
complain of the admission of one of them, which was receiyed without 
objection, but may hâve been prejudicial ; the others having been ex- 
cluded. 

In Error to the District Court of the United States for the Eastern 
District of Michigan; John M. Killits, Judge. 

Action by the Clarkson Coal & Dock Company against the Ohio & 
Michigan Coal Company. There was a judgment for plaintiff, and 
défendant brings error. Reversed and remanded. 

Justin R. Whiting and Sanford W. Eadd, both of Détroit, Mich. 
(Warren, Cady, Ladd & Hill, of Détroit, Mich., and Atkinson & North- 
more, on the brief), for plaintiff in error. 

James O. Murfin, of Détroit, Mich. (Stellwagen & McKay, of Dé- 
troit, Mich,, on the brief), for défendant in error. 

Eefore KNAPPEN, DENISON, and DONAHUÊ, Circuit Judges. 

DONAHUE, Circuit Judge. The Clarkson Coal & Dock Company 
commenced an action in the court below to recover damages from the 
Ohio & Michigan Coal Company for breach of contract for the pur- 
chase of one cargo of about 6,500 tons of West Virginia splint coal 
in the proportion of 65 per cent, lump and 35 per cen"^. nut and slack, 
to be floated in May of 1916. 

It is averred in the déclaration that the défendant wholly failed 
and refused to deliver this cargo of coal during the month of May, 
1916, but at varions intervais between the Ist day of June, 1916, and 
the 5th day of October, 1916, did offer various excuses for its failure 
to do so and requested further time in which to furnish the same ; that 
the plaintiff acquiesced in this request up to the latter part of October, 
1916, but that défendant wholly failed, neglected, and refused to 
deliver this cargo of coal to the damage of plaintiff in the sum of 
$30,000. 

The déclaration avers that a copy of this contract, marked Exhibit 

, is attached thereto. This does not appear in the printed 

record, but the accuracy of the copy of this exhibit printed in de- 
fendant in error's brief is not questioned by plaintiff in error. 

To this déclaration the défendant filed a plea of the gênerai issue. 

Eater an amended plea was filed, with the foUowing spécial notice: 

"You will please take notice that the défendant wiU show, and insist upon 
in Its défense, that if it be shown that any coal remains unshippéd and which 

^=»For other cases see same toplc & KEY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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' was due to the Clarkson Coal & Dock Company, a corporation, under any con- 
tract, or order, as pleaded In sald déclaration, tliat such nonshipment was due 
to contingencles beyond the control of tlie Ohio & Micliigan Coal Company be- 
cause of delays and losses in railroad transportation, combinatlons, turn-outs, 
strikes among niiners, car shortages, or other causes beyond its control, wliere- 
by it was unable to ship the cargo of coal claimed to be due said plaintiff 
from défendant, Ohio & Miohigan Coal Company, as alleged in said déclara- 
tion." 

During the trial of the cause the défendant sought to amend the 
amended plea by adding thereto: 

"Also you will please take notice that the défendant will show, and insist 
upon in its défense, that on or about the 13th day of October, 1916, the plain- 
tiff and said défendant entered into a séries of negotiations continuing up untll 
the 27th day of October, 1916, by and through which said plaintiff acquiesced 
in said defendant's selling and disposing of such coal as it had accumulated, to 
be used by it towards the performing of the modlfied contract hère in suit; 
that said action by said plaintiff rendered the performance of said contract by 
said défendant impossible; that said action was Inconsistent with the de- 
mand of said plaintiff that the cargo of coal hère in question be delivered 
thereafter and on or about November 10, 1916, and resulted in a modification 
and abandonment of the contract or modlfled contract as pleaded in plaintlff's 
déclaration." 

The court refused to permit the défendant to file this amendaient 
to its amended plea, to which ruling of the court the défendant except- 
ée. The court also rejected ail évidence relating to the negotiations 
for settlement oflfered by défendant, except the telegram from the 
plaintifï to the défendant dated October 27, 1916 (Exhibit 79), to the 
admission of which telegram counsel for plaintifï did not object. 

The court also rejected évidence tending to show delays in railroad 
transportation, car shortages, or other causes beyond the control of 
the défendant, and directed the jury to return a verdict for the plain- 
tifï for damages in an amount equal to the diflference between the 
contract price and the fair market price as shown by the évidence in 
the case, durmg the month of October, 1916, and up to the 27th of that 
month, to ail of which the défendant at the time excepted. The de- 
fendant also asked the court to give in charge to the jury a number of 
spécial requests, which the court refused to give, and to which refusai 
the défendant excepted. 

On the trial of this cause the plaintiff offered in évidence Exhibits 
5 and 5-A. Exhibit 5 was not signed by the Clarkson Coal & Dock 
Company, but it was accepted on the part of the Ohio & Michigan Coal 
Company by J. A. Devoy. Exhibit 5-A was signed by the Clarkson 
Coal & Dock Company and forwarded by it directly to the home office 
of the Ohio & Michigan Coal Company. 

The fact that Exhibit 5 was not signed by the Clarkson Coal & Dock 
Company would, perhaps, not be important, if Exhibit 5-A, signed by 
the plaintiff company and sent by it to the home office of the Ohio & 
Michigan Coal Company at Détroit, Mich., were an exact copy of 
Exhibit 5. Exhibit 5-A is written upon two sheets of letter paper. 
At the bottom of the first sheet, and preceding the signature of the 
Clarkson Coal & Dock Company, the foUowing provisions and condi- 
tions are printed: 
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"AU quotatlons, orders, and contracts are subject to car supply, strlkos, ac* 
cldents, and causes beyond our control." 

Thèse provisions and conditions are not found in Exhibit S, signed 
by J. A. Devoy on behalf of the Ohio & Michigan Coal Company. 
This printed matter is not in small, unreadable type on the side margin 
o£ the sheet ; but, on the contrary, it is at the bottom of the first page, 
and immediately follows the typewritten matter on that page. It is 
just as prominent and as easily read as any other part of the exhibit. 
Thèse conditions are naturally incident to a contract of this Icind, or 
any other kind, where the ability of the contracting parties to perform 
dépends largely upon other individuals or agencies, over whom they 
can exercise no control. 

[1] The Clarkson Coal & Dock Company is in no position to daim 
that this printed matter on its letter sheet is of no importance and 
was not intended by it to become a part of this contract. Evidently 
it was its deliberate and carefully considered intent and purpose that 
thèse conditions should apply in each and every contract made by it, 
either for the purchase or sale of coal ; otherwise, the printing of the 
same upon its stationery would hâve been a useless and an idle per- 
formance. There is no conflict or repugnancy between the typewrit- 
ten and printed parts of this exhibit. The lavv is well settled that, in 
the absence of any irreconcilable conflict between the written and 
printed matter, when it appears that the printed matter is intended to 
be a part of the contract, the whole must be construed together and 
eflfect given to every part thereof . Poel v. Brunswick-Balke-Collender 
Co., 216 N. Y. 310, 110 N. E. 619; Bank v. Insurance Co., 83 Ohio 
St. 309, 94 N. E. 834. 

[2] Even if, from the nature of the printed matter or its position 
in the exhibit, a doubt arises as to the intention and understanding of 
the parties in référence thereto, then the question of their intention 
and understanding must be submitted to the jury. Clark v. Wood- 
ruff, 83 N. Y. 518, 522; Sturtevant Co. v. Fire Proof Film Co., 216 
N. Y. 199, 110 N. E. 440, L. R. A. 1916D, 1069. 

[3-b] It is claimed, however, that thèse provisions and conditions 
found in Exhibit 5-A, that do not appear in Exhibit 5, even if they 
should be read as a part of Exhibit 5-A, are of no importance in this 
litigation, for the reason that they apply only to the Clarkson Coal & 
Dock Company, and are not available to the Ohio & Michigan Coal 
Company as a défense to this action. That is no doubt true, but, if 
there is a material différence between thèse two exhibits, that fact 
is of vital importance in determining which exhibit, if either, expresses 
the true contract between thèse parties. Mr. Devoy, representing the 
Ohio & Michigan Coal Company, signed Exhibit 5. It was iiot sign- 
ed by the Clarkson Coal & Dock Company, but that company did sign 
Exhibit 5-A, which exhibit contains thèse printed conditions and 
provisions for the benefit of the Clarkson Coal & Dock Company. 
This was not signed by Devoy. It necessarily follows that, if thèse 
two exhibits differ materially, the signature of the Clarkson Coal & 
Dock Company to Exhibit S-A is not équivalent to its signing Exhibit 
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5. Counsel for plaintiff below recognized this fact and stated in open 

court : 

"That if Exhiblt 5 was not the original we are out of court, because 
there Is no acceptance of it under the statute of frauds, and we would hâve ro 
stop right now." 

If there had been a breach of this contract on the part of the Clark- 
sçn Coal & Dock Company, and the défendant had brought an action 
for damages for such breach, the materiality of the différence between 
Exhibit 5 and Exhibit 5-A would at once become apparent, for the 
Ohio & Michigan Coal Company would hâve been compelled to prédis 
cate its action upon the exhibit signed by the Clarkson Coal & Dock 
Company, and its own letter accepting the same with modifications, 
and the letter from the Clarkson Coal & Dock Company accepting 
thèse modifications, as evidencing the true contract upon which the 
minds of the contractmg parties finally met. The Clarkson Coal & 
Dock Company could then hâve predicated its défense upon any one 
or ail of the printed conditions appearing in Exhibit S-A which dé- 
fenses would not hâve been available to it if Exhibit 5-A were an 
exact copy of Exhibit 5. The fact that the Clarkson Coal & Dock 
Company brought this action does not affect the question of the terms 
of the contract between it and the défendant. 

It îs claimed, however, that there is no such issue presented by the 
pleadings in this case; that under rule 28 of the District Court the 
failure of the défendant to deny by affidavit the exécution of the 
contract declared upon relieves the plaintiff from making proof of the 
exécution thereof ; that under this rule the contract as pleaded must 
be accepted by the court as the contract between the parties without 
further inquiry in référence thereto. 

The plaintiiï, however, did not rely upon this rule, but on the con- 
trary introduced in évidence Exhibits 5 and 5-A. If the trial court 
entertained any doubt that it was the intention of the parties that thèse 
printed conditions in 5-A should be part of their contract, it should 
hâve submitted that question to the jury. On the other hand, if from 
the position of this printed matter, the size of the type used, and its 
prominence in the exhibit, the trial court was of the opinion that it 
was clearly intended by the parties to be and become a part thereof, 
then, if nothing else appeared, it would bave been the duty of the 
court to hâve directed a verdict for the défendant. The défendant, 
however, upon cross-examination of Mr. Clarkson, introduced Ex- 
hibits 8 and 9. Thèse exhibits, taken in connection with Exhibits 5 
and 5-A, and particularly S-A, constitute a contract between the par- 
ties substantially as averred in the déclaration, but containing other 
and further terms and conditions not set forth in the déclaration or the 
paper purporting to be a copy of the contract attached thereto. 

Exhibit 8 is the reply of the Ohio & Michigan Coal Company to the 
letter (Exhibit 5-A) of the Clarkson Coal & Dock Company. This ex- 
hibit was written on the letter sheet of the Ohio & Michigan Coal 
Company, which, like the letter sheets of the Clarkson Coal & Dock 
Company, upon, which Exhibit 5-A was written, contains, printed con- 
266 F.— 13 
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ditions of sale. Thèse conditions are found direcdy in the body of the 
exhibit, which is substantially in the f oUowing f orm : 

"MarCh 21, 1916. 
"Worrell Clarkson, Près. Clarkson Coal & Dock Co., St. Paul, Minn. — Dear 
Sir." 

This part is in typewriting; then follows the printed matter under 
the caption, also printed, "Conditions of Sale and Shipment" Under 
this caption are printed six separate paragraphs; the first paragraph 
providing as to the payment of freight, the Second as to when the con- 
tract shall be considered binding, the third as to the time of payment, 
the fourth as to delays in railroad transportation, car shortages, and 
the like, the fifth as to the mine weights, and the sixth as to cancel- 
lation of orders. Then follows the rest of the typewritten part. 

In this letter the Ohio & Michigan Coal Company refused to ap- 
prove the terms as written in Exhibit 5-A but, on the contrary, in- 
formed the Clarkson Coal & Dock Company that this would be ac- 
ceptable to it with this proviso: 

"That the coal usually runs 65 per cent, lump over a IW' sereen and 35 
per cent, nut and slack; but should this percentage vary elther way from 
1 to 3 per cent,, we will not permit it to be cause for adjustment In price. In 
other words, we do not want any questions raised on technicalities." 

This letter also clearly indicated to the plaintiff that at the time it 
was written the défendant dïd not understand that any contract had 
been made by it or by any one in its behalf ; on the contrary, it specific- 
ally stated that the proposition contained in Exhibit 5-A was not 
acceptable to it without a further proviso in référence to the percentage 
of lump, nut and slack coal. A proposai to accept an offer, if modified, 
or an acceptance subject to terms and conditions, is équivalent to the 
rejection of the proposition as made. Mactier's Adm'rs v. Frith, 6 
Wend. (N. Y.) 103, 21 Am. Dec. 262; Chicago & G. E. R. Co. v. Dane, 
43 N. Y. 240; Steamship Co. v. Mexican C. R. Co., 134 N. Y. 15, 31 
N. E. 261, 17 L. R. A. 359. The reply of the plaintiff did not suggest 
that it then understood that the contract had been closed ; on the con- 
trary, it consented to this change in terms. 

The défendant offered to prove by the testimony of Mr. Devoy, its 
sales agent, that at the time he signed Exhibit 5 he informed Mr. 
Clarkson, président of the Clarkson Coal & Dock Company, of the 
limitation upon his authority to contract, and that ail contracts were 
subject to approval at the home office. The fact that Mr. Clarkson 
sent Exhibit 5-A, signed by him, to the home office of the défendant 
company, would indicate that he had knowledge that any contract 
made with Mr. Devoy was subject to the approval at the home office of 
the défendant company ; otherwise no reason would appear why Ex- 
hibit 5-A was not handed directly to Mr. Devoy at the time Mr. De- 
voy signed and handed Exhibit 5 to the Clarkson Coal & Dock Com- 
pany. 

The court rejected the testimony of Mr. Devoy upon the theory that 
under rule 28 the exécution of this contract was not a disputed ques- 
tion in this case. Undoubtedly that would hâve been a correct ruling. 
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had the plaintiff refrained from offering any évidence upon that sub- 
ject, or if the court had rejected the évidence offered by plaintiff; but 
certainly the plaintiff could not voluntarily offer évidence disproving, 
or at least tending to disprove, the exécution of the contract declared 
upon, and then clairn the benefit of the rule relieving him from proving 
its exécution and terms. 

The évidence of Mr. Devoy was compétent, and should hâve been 
received by the court ; but that is not now material, for the reason that 
it fully appears from Exhibits 5-A, 8, and 9 that the contract v^fas, in 
fact, finally negotiated by the managing officers of the Ohio & Michi- 
gan Coal Company and the Clarkson Coal & Dock Company by cor- 
respondence, and that the minds of the parties never met until the 
receipt of the letter of Mr. Clarkson to the défendant (Exhibit 9) con- 
senting to the change in référence to the percentage of lump, nut, and 
slack coal. 

While the typewritten portions of Exhibit 8 refer only to the modi- 
fication in référence to the percentage of nut, lump, and slack, and the 
reply of the Clarkson Coal & Dock Company is confined to the same 
subject-matter, nevertheless the printed portions of Exhibit 8, accept- 
ing the order of the Clarkson Coal & Dock Company for this cargo of 
coal, sets forth at length the conditions of sale and shipment. This 
letter was before the Clarkson Coal & Dock Company when it wrote 
Exhibit 9, and it vi^as not at liberty to ignore any of thèse conditions 
of sale so prominently brought to its attention in this letter. Each 
of the contracting parties having undertaken in an identical manner to 
inject printed conditions into the contract, neither is in a position to 
claim that the printed conditions in its own letters and in the letters of 
the other party must be wholly ignored, in determining the true terms 
and conditions of the contract. 

The failure of the Clarkson Coal & Dock Company to object at that 
time to any of thèse printed conditions was équivalent to its assent 
thereto, in so far, at least, as thèse conditions do not conflict with any 
of the typewritten matter in Exhibit 8 and Exhibit 5-A. For the 
purpose of this case it is unnecessary to discuss any question of con- 
flict between the several printed provisions in Exhibit 8 and the type- 
written matter in Exhibit 5-A. The only one, hère important, is para- 
graph 4, which reads as follows: 

"Ail sales, whether price quoted f. o. b. destination or mines, are siibjeet to 
delays and losses in railroad transportatlon and to railroad overcharges, com- 
bines and turn-outs, strilies among ininers, car shortage, or any causes be- 
yond our control." 

It is apparent that there is no irreconcilable conflict between the 
provisions and conditions of this paragraph and the typewritten mat- 
ter in any of thèse exhibits, and therefore the same effect must be given 
to the conditions printed in this paragraph as to the printed conditions 
in Exhibit 5-A. It follows that the trial court erred in excluding évi- 
dence in référence to delays in railroad transportatlon, car shortage, 
and other causes beyond the control of the défendant, and in direct- 
ing the jury to return a verdict for some amount for the plaintiff. 
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[6] The défendant below offered in évidence certain letters and 
telegrams (Exhibits 69 to 79), ail of which, except 79, were rejected 
by the court upon the theory that they were negotiations for a settle- 
raent of this controversy. The plaintifï naturally made no objection 
to the introduction of Exhibit 79, although it was subject to the same 
objection. In the absence of the other exhibits, it perhaps was prej- 
udicial to the défendant; but the défendant, having ofïered that ex- 
hibit in évidence, cannot now complain, nor does the fact that it was 
admitted without objection make the other exhibits compétent évidence 
in this case. Of course, if it had been ofïered by the plaintifï and 
received by the court, then the défendant undoubtedly would hâve 
had the right to introduce ail the other exhibits in relation to this at- 
tempted settlement. 

There are other questions presented by this record that, in view of 
the conclusions reached by this court, are not important in the dispo- 
sition of this case, nor are they likely to become important upon a re- 
trial of the same. 

For the reasons above stated, the judgment of the District Court îs 
reversed. and cause remanded for further proceedings and a new trial 
according to law. 



WALDRON V. DIRECTOR GENERAL OF RAILROADS. 

(Circuit Court of Appeals, Fourth Circuit. April 6, 1920.) 
No. 1777. 

1. Railroads <S=>275(4) — Liable for in jury to employé of shipper from defec- 

tive car. 

A carrier, furnlshing cars to be loaded for shipment, is liable for in- 
juries to tlie shipper or bis employés, due to a defect in a car whicli might 
bave been discovered by reasonable care in inspection, and it cannot im- 
pose tbis duty to furnish cars reasonably safe on the shipper to its own 
relief from liability for injury to an employé of the shipper. 

2. Master and servant <S=99 — Raiiroads <S=266 — ^Both carrier and sliipper 

liable for négligence in furnlshing defcctive car to employés for loading. 

If the carrier is négligent in furnlshing a defective car to the shipper, 
and the shipper in turn is négligent in furnlshing it to bis employé to be 
loaded, the carrier and shipper are both liable for resulting Injury to the 
employé, but as between carrier and shipper the liability of the carrier 
is prlmary. 

3. Raiiroads «^=278 (2) — Use of obviously dangerously defective car assump- 

tion of risk. 

While neither the shipper nor his employé owes any duty to the car- 
rier to search for defects, the use of a car obviously so defective as to be 
dangerous would be either assumption of risk or contributory négligence 
on the part of the person operating it, according to the eircumstances. 

4. Courts <@=>373(3) — ^Fédéral courts not bound by state décisions on matter 

of gênerai law. 

The question of liability of a carrier for injury to an employé ot a 
shipper caused by a defective car furnlshed for loading is one of gênerai 
Jaw, in whlch state décisions are not blnding on the fédéral courts. 

^=3Por other cases see same toplc & KEY-NUMBER in aU Key-Numbered Digests & Indexe* 
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5. Railroads ©=282(9) — Assumption of risk by employé of slùpper using dr- 
fective car question for jury. 

Whetht'i' an employé of a shipper, injured by reason of a defective 
car furnished for loading by a carrier, was chargeable with assumption 
of risk or contributory négligence, held questions for the jury. 

C. Master and servant <Ss=217(l) — ^Risks from master's négligence, not ob- 
vious, are not assumed. 

Risks not naturally incident to the occupation, but arising out of the 
master's négligence, the employé is not treated as assuming, nntil he 
becomes aware of the dcfect or disrepair, and of the risk arising from it, 
unless defect and risk alike are so olivious that an ordinarily prudent por- 
son under the circumstances would hâve observed and apprcciated them. 

In Error to the District Court of the United States for the South- 
ern District of West Virginia, at Bluefield ; Benjamin F. Keller, Judge. 

Action by Earl Waldron against the Director General of Railroads. 
Judgment for défendant, and plaintiff brings error. Reversed. 

George W. Howard, of Welch, W. Va., for plaintiff in error. 

Graham Sale, of Welch, W. Va. (Sale & Tucker, of Welch, W. Va., 
and F. M. Rivinus, of Philadelphia, Pa., on the brief), for défendant 
in error. 

Before KNAPP and WOODS, Circuit Judges, and WADDILL, 
District Judge. 

WOODS, Circuit Judge. The plaintiff, an employé of the Solvay 
Collieries Company, allèges liability of the Director General of Rail- 
roads for the loss of his arm in the opération of a coal car, on the 
ground that the accident was due to a defective brake on the car. The 
controîling question is whether the District Court was right in di- 
recting a verdict for défendant on the évidence offered by the plaintiff. 
Plaintiff's case was as follows: 

The Norfolk & Western Railroad furnished on a side track cars to 
be loaded with coal at the tipple of the Solvay Collieries Company. 
The cars were selected by the railroad company, without suggestion 
from the coal company. The railroad company knew they were loaded 
on a track of 2 per cent, grade, while they were held by brakes. On 
May 30, 1919, plaintiff and Ed Clifton, his assistant, were engaged in 
loading a car from the tipple. When the car was about half loaded, 
Clifton, who operated the brake, told plaintiff it was weak, and he did 
not know whether it would hold or not. It was especially important 
to keep the coal car in control, because there was a car below on the 
same track from which several persons were unloading fumiture. 
Under thèse circumstances, as a précaution, the plaintiff placed a 
scotch on the track about a car length below to stop the car in case the 
brake should not hold. In the course of loading the car, it was neces- 
sary to move and stop it several times. The brakes held the car at 
thèse stops. When the loading was completed, and Clifton released the 
brakes, so that the car might move forward by gravity, he called to 
the pla;ntiff that the brakes would not hold. Seeing the car was not 
controfle.d by the brake and the scotch, which he had placed on the 

®=»For other cases see aame topic & KEY-NUMBER in ail Key-Mumbered Digests S Indexes 
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trkck, and that it would collide with the furniture car in whîch men 
were working, the plaintiflf, in the effort to control the car, placed 
another pièce of timber before one of the rear wheels of the truck. In 
doing so his hand was caught by the wheel and his arm eut off. An 
experienced machinist and inspecter examined the brake after the 
accident, and found a slack in the brake due to wom shoes. 

'.When the empty coal cars -wrere placed on the siding, the coal Com- 
pany took entire charge of them to the exclusion of the raiiroad Com- 
pany until they were returned loaded with coal for shipment. The raii- 
road Company sometimes furnished cars with defective brakes, and 
soimetimes with no brakes. Plaintiff was in charge of the tipple, and 
eitlier he or his helper, Clifton, was expected by the coal company to 
e^sâmine the brakes before the loading commenced. The outside fore- 
rhan of the coal company testified : 

"I give them instructions that, If they found a car that they couldn't load, 
to drop it on through. We hâve had cars in there wlthout any brakes on 
thelrfi àt ail. If mère was plenty of cars, and if there was a shortage of cars, 
to try to load everything there was there, if they could do it." 

He testified, further there was no shortage of cars on that day. 
Plaihtiff, according to his testimony, did not know very much about 
brakes, and did not examine them. 

[1-3] The following statement of the law will hardly be questioned, 
as .réquired by reason and comparison of the principles announced in 
the cases below cited : A carrier, f umishing cars to be loaded for 
shipment, is liable for injuries to the shipper or his employé, due to a 
déféct in the car which might hâve been discovered by reasonable 
carc' in inspection. The carrier cannot impose this duty to furnish 
c&rs reasonably safe on the shipper, to its own relief from liability for 
injuries to an employé of the shipper. If the carrier is négligent in 
fémishing a defective car to the shipper, and the shipper in turn is 
négligent in furnishing it to his employé to be loaded, the carrier and 
shipper are both liable to the injured employé; for the proximate 
taiiSê of the injury is the defective car. But as between the carrier 
àhd the shipper the liability of the carrier is primary, for the reason 
tHajt' the shipper has a right to assume that cars furnished hâve been 
ihgpièçted by the carrier and found reasonably safe. Whîle neither the 
shipper nor his employé owe any duty to the carrier to search for de- 
f^cts, the use of a car obviously so defective as to be dangerous would 
be eithéf assumption of risk or contributory négligence, according to 
thé drcumstances on the part of the person operating it. Baltimore & 
P.'R. v. Mackey, 157 U. S. 72, 15 Sup. Ct. 491, 39 L. Ed. 624; Texas 
&■ Pacific Ry. v. Archibald, 170 U. S. 665, 18 Sup. Ct. 777, 42 L. Ed. 
1188 ; Chicago, etc., R. Co. v. Pritchard, 168 Ind. 398, 79 N. E. 508, 
81 N; E. 78, 9 L. R. A. (N. S.) 857, and note; Ladd v. New York, 
étc.j R. Co., 193 Mass. 359, 79 N. E. 742, 9 L. R. A. (N. S.) 874, 
9' Ann. Cas. 988, and note ; D'Almeida v. Boston, etc., R. Co., 209 Mass. 
81; 95 N. E. 398, Ann. Cas. 1913C, 751, and note; Pennsylvania R. 
R.' Co: V. Snyder, 55 Ohio St. 342, 45 N. E. 559, 60 Am. St. Rep. 700; 
Pennsylvania R. R. v. Hummel, 167 Fed. 89, 92 C. C. A. 541. 
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[4] Risque's Adm'r v. Chesapeake & O. Ry. Co., 104 Va. 476, 51 
S. E.^730, and Anderson v. Baltimore & O. R. Co., 74 W. Va; 17, 81 Si 
E. 579, are relied on as holding that the duty is on the shipper WhG 
receives cars from a carrier to be loaded to inspect them for the pro- 
tection of his employés to the exemption of the carrier. The first 
case cited does expressly so hold. The fact that the injury was to the 
property of third persons not employés of the shipper may distinguish 
the second case. But, if it be conceded that both cases hold the doc- 
trine contended for, we think it is opposed to reason and the great 
weight of authority. The question being one of common law and gên- 
erai jurisprudence, a fédéral court must détermine it for itself. Gard- 
ner v. Michigan Central R. R., 150 U. S. 349, 358, 14 Sup. Ct. 140, 
37 L. Ed. 1107. 

There was évidence that the railroad company furnished a car with 
a seriously defective brake, knowing that the brake would be' de- 
pended on to hold the car loaded with coal on a steep grade, and that 
the defect in the brake was the proximate cause of the accident,. If 
nothing else appeared, the liability of the railroad company would re- 
suit. , 

[5, 8] The question of assumption of risk was for the jury. ;The 
risks not naturally incident to the occupation, but arising out of the 
master's négligence, "the employé is not treated as assuming, until he 
becomes aware of the defect or disrepair and of the risk arising from 
it, unless defect and risk alike are so obvions that an ordinarily pru- 
dent person under the circumstances would hâve observed and àp- 
preciated them." Seaboard Air Line v. Horton, 233 U. S. 492,, 504, 
34 Sup. Ct. 635, 640 (58 E. Ed. 1062, L. R. A, 1915C, 1, Ann. Cas. 
1915B, 475) ; Gila Valley, etc., Ry. Co. v. Hall, 232 U. S. 94, 34 Sup. 
Ct. 229, 58 L. Ed. 521. A railroad company, fumishing an unsafe 
car, certainly stands in no better position than the master of the servant 
injured. It is true that, after the loading was half completçd, the 
plaintiff had notice of his coworker's opinion that the brake was weak. 
But it had held in process of loading, and there is no évidence; that 
plaintifï or his coworker, Clifton, knew there was any sgecific defect ; 
and the défendant could not put upon the plaintiff or his employer ;the 
duty of diligence in discovering the defect. It follows that the question 
whether mère notice of weakness was under the circumstances suffin 
cient to charge the plaintiff with notice of both the defect and i the 
danger was for the jury. ,.. 

Nor does the évidence necessarily require the inference of coa- 
tributory négligence. The plaintiff and his coworker, Clifton, lex- 
pected the scotch to so retard the car that the brake would hold it. 
Upon the jury's view of the reasonableness of this précaution : à'pd 
expectation will dépend their décision of that issue. . , ". 

When the plaintiff discovered that the brake and thè scotch "first 
provided failed to hold the car in control, it was not négligence in the 
emergency to try to stop the car, to save the life or property of othe'rs, 
by placing another scotch under the wheels, unless the action tàken 
was heedless or reckless, or the emergency was brought about by 
plaintiff's own fault. The évidence did not warrant the withdrAwal pf 
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that question from the jury. Union Pacific R. Co. v. McDonald, 152 
U. S. 262, 281, 14 Sup. Ct. 619, 38 L. Ed. 434; 18 R. C. h. 654, 655, 
and authorities ciled. 
Reversed. 



THE OMSK. YANNOSKY v. LANE et al. LANE v. NORFOLK SHIP- 
BLILDING & DRY DOCK CORPOEATION. 

(Circuit Court of Appeals, Fourtli Circuit. April 6, 1020.) 

Nos. 1756, 1757. 

1. Sliipping <S=^84(3) — Ship liable for înjury to repairer's workman by falling 

through open and unguarded hatehway. 

A sUip wliieh agreed to funiisli liglits for workmen making repairs 
held uot liable for injury to a workman by falling down an open hateh- 
way, on the grovmd tliat the place was unlighted, wliere it furnished ail 
the lights asked for by tneicontraetor, and was not notified that sorae of 
thcAi had temporarily gone out, but liable for negligently leaviug the 
hatehway open and unguarded at nlght. 

2. Master and sei-vant <&=>131(8) — Master liable for failure to furnish em- 

ployé safe place to work. 

XI. contractor for making ropairs on a ship held liable for injury to a 
workman by falling through an open hatehway near the foot of a stair- 
way at night, where its foreman sent the niau down the stairway, know- 
ing that tue hatehway was open and the deck at the time unlighted. 

3. Shippiiig ®='84(3) — Duty to keep ship safe for workmen making repairs. 

Whéll a ship contiacted for repairs, it assumed the obligation to 
keep ail parts of the ship ùnder its control reasonably safe for the 
employés of the contractor, and it could uot relieve itself of the duty by 
delegating it to another, who was discharging cargo. 

4. Master and sei"vant €=5280 — Evidence held not to show assumption of risk, 

Evidence held to sustain a flnding that an employé engaged in making 
repairs on a ship, who was negligently sent in the dark near an open and 
unguarded hatehway, through which he fell, did uot assume the risk. 

Appeals from the District Court of the United States for the East- 
ern District of Virginia, at Norfolk ; Edmund Waddill, Jr., Judge. 

Suit in admiralty by Sewell F. Lane against the steamship Omsk, 
Edmund Yannosky, claimant, and the Norfolk Shipbuilding & Dry 
Dock Corporation. Decree for libelant against the steamship alone, 
and claimant and libelant appeal. Modified. 

W. W. Starke, of Norfolk, Va. (L. D. Starke, of Norfolk, Va., on 
the brief), for libelant. 

Edward R. Baird, Jr., of Norfolk, Va. (Baird & White, of Norfolk, 
Va., and Victor E. Gartz, of New York City, on the brief), for the 
Omsk. 

Léon T. Seawell, o£ Norfolk, Va. (Hughes, Little & Seawell, of 
Norfolk, Va., on the brief), for Norfolk Shipbuilding & Dry Dock 
Corporation. 

Before KNAPP and WOODS, Circuit Judges, and WATKINS, 
District Judge. 

^=>For otiier cases see same topio & KEY-NUMBBR in ail Key-Numbered Digesta & Indexes 
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WOODS, Circuit Judge. On February 26, 1918, the Russian steam- 
ship Omsk was moored at a wharf in the city of Norfolk, where she 
had been under repair by the Norfolk Shipbuilding & Dry Dock Cor- 
poration. The United States Shipping Company was discharging her 
cargo of cotton. The work of repair had been completed, and the 
workmen of the shipbuilding corporation, under the direction of its 
employé, J. C. Adams, were about to take out the bulkheads used in 
repairing. To get to the place of work, it was necessary for the work- 
men to go through an opening on the upper deck down a temporary 
stairway to the lower deck. On this deck, very near the place of 
work, was an open hatch. The place was usually well lighted, but on 
the evening of February 26, when Adams directed the workmen to go 
down, the usual electric lights were out. On the stairway there was 
very little light, and at the place of work hardly any. Sewell F. Lane, 
libelant, was one of the workmen directed to descend and engage in 
the work of removing the bulkheads. While waiting at the foot of the 
stairway for other workmen, he moved a few steps, fell through the 
open hatch, invisible to him, and was severely injured. 

The alleged négligence on account of which he seeks to recover was 
in the Tailure to hâve the place of work lighted, and in leaving open and 
unguarded the hatch through which he fell. The District Court held 
the ship alone négligent and liable. The ship allèges that, if there was 
any négligence, it was that of the shipbuilding company, and, further, 
that the libelant should not recover, because he assumed the risk, and 
was guilty of contributory négligence. The libelant assigns error, in 
that the District Court did not hold the shipbuilding company also nég- 
ligent and liable. 

[1,2] There can be no question that there was négligence in not 
having the place of work adequately lighted ; but we are unable to 
agrée that this was the négligence of the ship. It is true that the ship 
had agreed to furnish the lights, but tbe testimony is clear beyond doubt 
that ail the lights that were called for by the shipbuilding company 
were f urnished, and that no request was ever made to any officer of the 
ship for more lights, and no complaint was ever made of lack of lights, 
or failure of lights. Indeed, there seems to be no dispute that ail the 
lights which had been called for were burning immediately before and 
after fhe accident, and that they went out from some unexplained 
cause just before the workmen were ordered to go down. Even then 
no notice was given by the shipbuilding company to any officer of the 
ship that the lights had failed, and no request was made for other 
lights. It was évident négligence for the shipbuilding company to di- 
rect its employés to proceed with the work in the darkness at a place 
where its représentative knew there was an open hatch. The ship js 
acquitted of any négligence with respect to the lights, because it was 
given no notice of the failure of the lights and no opportunity to re- 
pair them. 

But as between the ship and the shipbuilding company the primary 
liability is on the ship for leaving the hatch unguarded. The ship- 
building company under its contract had nothing to do with the man- 
agement of the hatches, and it was the duty of the ship's master to see 
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thàt they were properly guarded, knowing that the employés of the 
shipjbuilding company were working around them both day and night. 
It'is truè that it was necessary to keep the hatches open for the préser- 
vation of the cargo of cotton, but there were stanchions around the 
liâtches, and a rope near by, which could hâve been attached to the 
stanchions, thus making the place entirely safe. No protection of this 
sort was used. 

[3] The ship undertakes to discharge itself of the duty to keep the 
hatch protected by saying that it had given complète charge of the 
hatches to the shipping company, which was unloading the cotton, and 
that'its employés had left the hatch open. This défense is unavailing. 
When the ship contracted with the shipbuilding company for the repairs, 
it assumed, the obligation to keep ail parts of the ship under its control 
reasonably safe for the employés of the shipbuilding company. It 
coyild not relieve itself of the duty by delegating it to the shipping com- 
patiy; Chicago City v. Robbins, 2 Black, 418, 17 L. Ed. 298; Id., 4 
Wali: 657, 18 L. Ed. 427; Maryland Dredging etc., Co. v. State of 
Maryland (C. C. A.) 262 Fed. 11; Cramblitt v. Percival-Porter Co., 
162 lôwa, 283, 144 N. W. 23; Scoggins v. Atlantic & Gulf Portland 
Cernent Co., 179 Ala. 213, 60 South. 175 ; City & Suburban Railway Co. 
v: Moores, 80 Md. 348, 30 Atl. 643, 45 Am. St. Rep. 345; Thomas v. 
Hatpmer Lumber Co., 153 N. C. 351, 69 S. E. 275, 32 L. R. A. (N. S.) 
584; Strickland v. Montgomery Lumber Co., 171 N. C. 755, 88 S. E. 
340; 26 Cyc. 1562. 

[4] There was abundant basis in the testimony for the rejection 
by the District Court of the défense of assumption of risk. Lane was 
a carpenter, with no expérience on ships. The testimony of Adams 
that ,he expréssly warned the workmen to look out for the hatch was 
cbnfradicted by the libelant and other witnesses, and there was no 
testimony that this inexperienced workman was informed of the pré- 
cise loCation of the hatch, so that he could appreciate the danger. The 
risks not naturally incident to the occupation, but arising out of the 
rii^çter's négligence, "the employé is not treated as assuming, until he 
be,(ibmes aware of the defect or disrepair, and of the risk arising from 
\i, uhléss defect and risk alike are so obvions that an ordinarily pru- 
dent person under the circumstances would hâve observed and appre- 
ciated them." Seaboard Air Une v. Horton, 233 U. S. 492, 504, 34 
Sup. Ct. 635, 640 (58 L. Ed. 1062, L. R. A. 1915C, 1, Ann. Cas. 1915B, 
475 ; Gila Valley, etc., Ry. Co. v. Hall, 232 U. S. 94, 34 Sup. Ct. 229, 
58 E. Ed. 521 ; Waldron v. Director General of Railroads (C. C. A.) 
266. Fed. 196. 

The défense of contributory négligence was not conclusively made 
out by the fact that Lane would not hâve fallen, if he had not taken a 
feW steps at the foot of the stairway or ladder, for the same reason, 
naniely, that there was testimony that he was not warned of the open 
hatch, and no testimony that he was informed of its précise location. 
'-' We firid that the proximate causes of the accident were the négli- 
gence of the shipbuilding company in not f umishing its employé a safe 
placé to work, and the négligence of the ship in not having the hatch 
guardéd as its duty to the shipbuilding company and its employés re- 
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quired. The decree of this court will be entered, directing the decree 
of the District Court to be modified accordingly. 
Modified. 



In re MARGOLIES et al. 

(Circuit Court of Appeals, Second Circuit. April 14, 1920.) 

No. 179. •'• 

1. Bankruptcy <S='446 — Discretionary order révisable oiily for abuse of dis- 

crétion. 

A fUscretionary order in bankruptcy is reviewable on pétition to revis* 
only for abuse of discrétion. i ■• 

2. Bankruptcy <S=>418(1) — Discharge does not deprive court of summary ju- 

risdiction over banknipt. • ' 

ïhe discharge of a bankrupt does not deprive the court of bankruptcy 
of jurisdiction, while the estate remains unclosed, to entertain a sum- 
mary proceeding by his trustée to require hlm to surrender property 
alleged to hâve heen fraudulently concealed. ' 

Pétition to Revise Order of the District Court of the United States 
for the Eastern District of New York. ,,. 

In the matter of Harry MargoHes and Benjamin KHedman, banlc- 
rupts. On pétition by Harry MargoUes to revise order of District 
Court. Affirmed. ']'/[' 

The bankrupts were adjudicated in January, 1918, and Margolies was 4is- 
charged on July 18, 1919. Some months later, the estate not being ciôàed, 
the trustée required Margolies to show cause why an order should not' pàsfe 
requiring him to tum over to said trustée the sum of $6,812.32, allegéd to 
be or to represent the value of property concealed and withheld by him f rom 
his estate in bankruptcy. Margolies appeared and pleaded that fhe court was 
without jurisdictlon to entertain the motion, because he had been disehar'ge^. 
Tms was overruled, and an order entered sending the matter to a cbmmii^- 
sioner to ascertaln the facts and report. This order the petitioner brih^ ùp 
for review. : i 

Sol. M. Selig, of Neyv York City, for petitioner. 

Alexander Levine, of New York City, for trustée. ' 

Before WARD, HOUGH, and MANTON, Circuit Judges. , .„■. 

HOUGH, Circuit Judge (after stating the facts as above). ïhe 
order complained of is plainly interlocutory, for the petitioner has as 
yet been required neither to pay nor perform; the trustée is givpn 
leave to prove his case — nothing more. It is also in a sensé discre- 
tionary, for the court might hâve considered (as has often occurred;in 
similar cases) that the certain expense of the proposed investigation 
outweighed probable gain. . , 

[1] We hâve pointed out that under the statute discretionary or- 
ders can be revised only for abuse of discrétion, which is error oiÇ, l^-yv 
(In re Weidenfeld, 254 Fed. 680, 166 C. C. A. 175) and that wliil?:,w,e 
can review interlocutory proceedings, it is not advisable so to do (In 
re Strauss, 211 Fed. 123, 127 C. C. A. 521 ; In re Horowitz, 250 .Fed. 
106, 162 C. C. A. 278). As, however, this record raises nothing but 

. , : — iil ' l I 

ig=s>For otber cases see same topic & KEÎY-NUMBER in ail Key-Numbered Digestsâ IfpdfZ^ 
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a question of jurisdiction, and one of some novelty, we conclude to 
entertain the pétition, as an exception to, and net a relaxation of, the 
gênerai rule above stated. 

[2] Bankrupt's doctrine is that because, and solely because, he has a 
discharge, the court is without power (unless and until the discharge 
is revoked) to compel him by order to surrender concealed property, 
which, except for the discharge, it would be a contempt for him, after 
such order, to retain. Sections 2 (7), (13), (15), and 7 (2), of Bankrupt- 
cy Act (Comp. St. §§ 9586,. 9591), It is not argued that discharge 
gives complète immunity for undiscovered wrong; it is admitted that 
plenary suits under sections 67 and 70 (sections 9651, 9654) may still 
be brought ; but it is said that the personal control of court over bank- 
rupt, by which he may be summarily required under pain of contempt 
to surrender whatever he unlawfully retains from his trustée (In re 
Schlesinger, 102 Fed. 117, 42 C. C. A. 207), vanished with, and by 
reason of, discharge. 

No such quality is expressly given discharge by the act ; but by in- 
ference from section 14 (section 9598) it is urged that, since a dis- 
charge must be refused if a bankrupt has concealed his property with 
intent to hinder, etc., or has refused to obey lawful orders of the court, 
it follows that, when the court discharges, it "certifies" that the ap- 
plying bankrupt has not concealed, etc., and has obeyed ail lawful 
orders; wherefore it is a disregard of its own judgment summarily to 
haie a discharged bankrupt before the court that found so much in 
his favor. 

This view of discharge is merely wrong. In granting discharges the 
court adjudges or "certifies" nothing further than that affirmative 
proof has not been given estahlishing the existence of one or more of 
the grounds for refusing discharge. The language of section 14 is 
that the judge ".shall * * * discharge the applicant unless" he 
has donc a f orbidden thing ; and that this language has been construed 
to mean unless the objecting parties show that he has done the f or- 
bidden is too well known to require citation. That discharge is not a 
certificate of character we hâve recently pointed out. In re Hughes, 
262 Fed. 500 (opinion Dec. 10, 1919). Indeed the act itself defines 
"dischai'ge" to mean a "release" from provable debts other than those 
excepted by the statutes. Section 1, subsec. 12 (Comp. St. § 9585). 
As has recently been said, a "discharge opérâtes merely to eXtinguish 
creditors' claims." In re Walsh, 256 Fed. 654, 168 C. C. A. 47. 

A stronger argument may be founded on the analogies of the act 
of 1867 (14 Stat. 517) and the décisions thereunder. It was then held 
that after discharge a bankrupt could not be compelled to exécute a 
conveyance necessary to enable his trustée to realize the proceeds of 
a Stock Exchange seat, and that the court's power to summon a bank- 
rupt for examination concerning property said to hâve been fraudu- 
lently transferred passed away with discharge.-^ 

1 In re Dole, 11 Blatchf. 409, Fed. Cas. No. 3,964, and cases cited ; In re 
Witkowski, 10 N. B. R. 209, Fed. Cas. No. 17,920; In re Nicllols (D. C.) 
1 Fed. 842, and (apparently contra) ; In re Heath, 7 N. B. K. 448, Fed. Cas. 
No. 6,304— tUe last a décision by Blatchford, J. 
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The différences between the présent and former bankruptcy acts are 
very marked, and most of the cases cited rest upon the language of 
the twenty-sixth section of the late statute (R. S. §§ 5104 and 5107), 
providing that the bankrupt must "until his discharge be subject to 
the order of the court, and shall * * * do * * * ail acts re- 
quired by the court * >.= * ^q enable the assignée to demand, re- 
cover, and receive ail the property and estate assignée, wherever situ- 
ated." But especially Woodruff, J., in Re Dole, supra, fortified déci- 
sion by considering many other parts of the statute, and came to the 
conclusion that that personal control over the bankrupt which is the 
essence of summary jurisdiction terminated with discharge. 

In like manner we might be asked to consider section 1 (4), which 
defines the word "bankrupt" to "include," not only a person against 
whom an involuntary pétition bas been filed, or who bas himself filed 
a pétition or been adjudged, but also one against whom is preferred 
"an application to set a composition aside or to revoke a discharge," 
and also section 29b, whicli makes criminal the concealment of prop- 
erty belonging to the estate on the part of an accused "while a bank- 
rupt or after his discharge"; and the argument might be made that 
one ceases to be a bankrupt wlien holding an unrevoked discharge, and 
it is only against him as a bankrupt that summary orders for examina- 
tion or surrender of property may be entered. Though the argument 
is not without weight, we conclude that the présent statute does not 
require the construction given that of 1867 in Re Dole. No such pro- 
viso as that of Rev. St. § 5104, can be found in the act of 1898, and 
the argument resting on the références just made to the language of 
the présent statute fails for other reasons. 

In Re Harper (D. C.) 175 Fed. 423, it was pointed out that some 
of the définitions in section 1 of the statute read "shall mean," while 
others read "shall include," and it was held not to hâve been "in- 
tended that définitions of words used in the act reading 'shall include' 
shall exclude other meanings or définitions of the word, or limit the 
ordinary and well-understood meanings." ^ 

The Word "bankrupt" was not invented by the act of 1898; it bas 
a long and interesting history, and was well understood to mean gen- 
erically one who had donc or suffered something by law declared to 
be an act of bankruptcy. Bouvier, Law Dict., Ed. 1868. When, there- 
fore, the portions of the statute first above referred to lay down gen- 
erally the duties of bankrupts and the jurisdiction of the courts over 
them, it requires a spécifie restriction to terminate the power of the 
court over the bankrupt hefore the power of the court over the estate 
in bankruptcy comes to an end. The whole act should be construed in 
the spirit of the last paragraph of section 2 (Comp. St. § 9586), which 
déclares that "nothing in this section contained shall be construed to 
deprive a court of bankruptcy of any power it would possess were 

2 In re Harper Is a décision by Kay, District Judge, whose connection with 
and familiarity witti tne spirit of the Banlcruptcy Act (owing to his mem- 
bershlp in the judlciary committee o( the House of Représentatives at the 
time of Its passage) Is commented on in Remlngton on Bankruptcy, toI. 
1, p. 15. 
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certain spécifie powers not herein enumerated." But the court's pow- 
er over the estate does not end until the estate is closed by the dis- 
charge of the trustée upon the settlement of this accounts (Clark v. 
■Pidcock, 129 Fed. 750, 64 C. C. A. 273), or by the revesting of the 
estate in the bankrùpt by the confirmation of a composition (In re 
Hollins, 238 Fed. 787, 151 C. C. A. 637). It is also opposed ;to the 
history and spirit of bankruptcy législation to affix or annex to dis- 
charge anything more than the statute explicitly gives to it. Ail dis- 
charges are a comparatively modem innovation, mitigating the status 
of bankruptcy, which historically was terminable only by death or 
annulment.^ 

The point before us was presented in Ex parte Waters, L,. R. 18 
Eq.' 701, in 1874, where one partner, a discharged bankrùpt, had used 
his employment by the creditors' committee to dévote funds of the 
estate to paying his private creditors. He was proceeded against as 
for a contempt, and it was held : 

"Tliere Is no distinction by reason of the fact that tlie debtors' discharge 
haa been granted before this money was misapplied. The discharge only re- 
leases them from the debts provable * * * — not from the obligation to 
perform the duties prescribed by the statute." 

In later English statutes a discharged bankrùpt is specifically sub- 
jected to punishment as for contempt if he fails to give the trustée 
such assistance as is required in the "realization" of the estate — Bank- 
ruptcy Act 1914, part I, § 26 (9) — but the Waters Case rests on lan- 
guage as gênerai as that of our statute. 

The question argued has been decided adversely to this petitioner in 
the lower courts — assuming (as we do) that the power to examine a 
bankrùpt as to his estate is f undamentally the same as that which 
compels him to give up or tum over whatever he has no right to retain. 
Mr. Olmstead, référée in the Massachusetts district, considered it at 
large in Re Peters, 1 Am. Bankr. R. 248, as did also Mr. Wise, réf- 
érée in the Southern district of New York in Re Westfall, 8 Am. 
Bankr. R. 431, and the latter décision was expressly approved and 
confirmed by Adams, District Judge. 

That the power of examination existed "at any time before final dis- 
position of the estate" was assumed in Re Bryant (D. C.) 188 Fed. 
530. And see Remington on Bankruptcy, § 473, citing In re Chandler 
(D. C.) 135 Fed. 893, affirmed (without discussion of this point) 138 
Fed. 637, 71 C. C. A. 87. 

Order affirmed, with costs. 

• s See Baldwin on Bankruptcy, Introdpctlon ; Eemington on Bankruptcy, J 
2414 et seq. Of. Standard, etc., Co. v. Kattell, 132 App. Div. 539, 117 N. T. 
Supp. 32, for an extrême example of refusing tb ,&■ discharge proceeding any at- 
trlbute of a judgment or decree. 
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LEVY V. SCHOKK. 

(Circuit Court of Appeals, Tliird Circuit. May 7, 1920.) 
No. 2519. 

1. Bankruptcy '©=418 (1) — Court bas summary jurisdiction over bankrupt 

notwithsianding discharge. 

Notwltlistanding a bankrupt's discliarge, wliere tlie estate bas never 
been techiiically closed, the bankruptcy court bas summary jurisdiction to 
compel the banlirupt, by order, to surrender to tbe trustée property be- 
longing to the estate, the existence of whicli was canceled or bad not 
corne to the knowledge of the trustée before discharge was granted. 

2. Bankruptcy <S=»373— Estate not closed, though trustée discharged withoui 

final meeting of creditors and scttlement of accounts. 

The estate of a bankrupt was never technically closed, and a discharge 
of the trustée was of no elïect, where there was no final meeting of credi- 
tors and settlement of the trustee's accounts. 

Pétition for Revision and Review of Proceedings of the District 
Court of the United States for the Eastern District of Pennsylvania, 
in Bankruptcy : J. Whitaker Thompson, Judge. 

In the matter of Abraham Levy, individually, and trading as A. 
Levy & Co., bankrupt ; George J. Schorr, trustée. An order reversing 
an order of the référée was set aside on reargument, and the case re- 
ferred back to the référée for further proceedings (261 Fed. 432), 
and the bankrupt brings a pétition to revise and review the decree. 
Afifîrmed. 

Jacob Weinstein and Maurice J. Speiser, both of Philadelphia, Pa., 
for petitioner. 

Edwin I. Fischer, of Philadelphia, Pa., for respondent. 

Before BUFFINGTON, WOOLEEY, and HAIGHT, Circuit 
Judges. 

PER CURIAM. [ 1 ] Aside f rom some contentions made on behalf 
of the bankrupt, which need no further comment than that we hâve 
considered them and find them without merit, the only question in 
this case is whether a bankrupt, who has received a discharge, which 
has not been and cannot be revoked, is thereafter subject to the sum- 
mary jurisdiction of the bankruptcy court, in the sensé that that court 
may by order compel the bankrupt to surrender to his trustée in bank- 
ruptcy property belohging to the estate in bankruptcy, the existence 
of which has been concealed or has not come to the knowledge of the 
trustée before the discharge was granted. The court below answered 
this question in the affirmative, and we think rightly so. The question 
has very recently been before the Circuit Court of Appeals of the 

Second Circuit in In re Margolies, 266 Fed. 203, C. C. A. , 

and there likewise received an affirmative answer. In the latter case, 
the décisions under the Bankruptcy Act of 1867 (14 Stat. 517, c. 
176), which are relied upon by the bankrupt in this case, were ex- 
amined and found inapplicable to the présent Bankruptcy Act (Comp. 
St. § 9585 et seq.). As we are entirely satisfied that the rea- 

@=3For other cases see same topic & KEY-NCMBBR in ail Key-Numbered Digests & Indexes 
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soning of the Circuit Court of Appeals o£ the Second Circuit in the 
Margolies Case is sound, as is also that of the learned District Judge 
in this matter, we deem it unnecessary to reiterate or attempt to sup- 
plément the same. We may merely add that in our judgment, in 
view of the comprehensive jurisdiction conferred upon the bankruptcy 
courts by the présent Bankruptcy Act, it is not reasonable to attribute 
to Congress an intention to disahle a trustée in bankruptcy from avail- 
ing himself of the summary jurisdiction and effective process of the 
bankruptcy court as against a bankrupt wlio has received his dis- 
charge and has succeeded in concealing, for the period Hmited by the 
statute for revoking a discharge, the existence of property which 
should hâve been surrendeied. 

[2] As was held by the court below, under the décision of this 
court in Clark v. Pidcock, 129 Fed. 745, 64 C. C. A. 273, the estate of 
this bankrupt was never technically closed, and a previous discharge 
of the trustée was of no effect, because there was no final meeting of 
the creditors and settlement of the trustee's accounts. Consequently 
the question as to whether a bankruptcy court may exercise the sum- 
mary jurisdiction before mentioned over a bankrupt who has been dis- 
charged, when the estate has been properly closed, and then reopened 
because it is thereafter made to appear that it has not been fully ad- 
ministered, is not now before us ; but we do not wish our silence on 
that question to be understood as approving a previous order (vacated 
by the order now under review) entered pursuant to an opinion ren- 
dered by the learned judge of the court below, to the effect that under 
the circumstances of this case no such jurisdiction could be exercised. 

The order brought hère for review is accordingly affirmed, with 
costs. 



NATIONAL PICTUBE THEATRES, Inc., \. FOUNDATION FILM 

CORPORATION. 

(Circuit Court of Appeals, Second Circuit. April 14, 1920.) 

No. 230. 

1. Appeal and error «§='954 (3) — Discrétion in denying preliminary injunction 

reviewable, where question is one of law. 

Wliere grantlng or déniai cl a preliminary Injunction is based on a 
flnding on controverted facts, it is an extrême case wliich wlll justify 
interférence vvitli the discrétion of the primary court ; but where there 
is no fact in doubt, and the question is one of law only, the law not 
only guides, but eoorces, discrétion. 

2. Trade-marks and trade-names 'Ê=>70(3) — ^Imitation of name of Buccessful 

play unfalr compétition. 

When a play has attained such popularity that its name has plalnly 
acquired a secondary signification, suggestive of that particular play, 
equlty will, under the rules of unfalr compétition, prevent the use of the 
same name or any colorable imitation thereof as descriptive of another 
and conipeting production. 

3. Copyrights «Ss'Se — Of book or play covers picture rights, 

The owner of a copyright on a book or play owhs the right to repre- 
sent on a screen photographs telling the copyrighted story, and may 
assign such right. 

<g33For otlier caaes see same topio & KEY-KUMBER in ail Key-Numbered Dlgests & Indexes 
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4. Trade-marks and trade-names «S^OSd) — Grounds of injunction against 

unfair compétition. 

To entltle a complainant to an injunction against unfair compétition, 
he must hâve an actual property riglit to protect, tliere must be a real 
présent or prospective compétition, and the endeavor to get the same 
trade from the same people at the same time inust on defendant's part be 
with wrongful intent to gain the advantage of that celebrity of which 
complainant is owner ; but sucli intent may be inferred from the in- 
évitable conséquences of the act complained of. 

5. Trade-marks and trade-names ©=95(3) — Imitation of name of picture play 

enjoined as unfair compétition. 

Complainant, as owner of motion picture rights in a play entitled 
"Blind Youth," which as a spoken play Had attained wide popularlty, 
toward the production of which complainant had expended money, held 
entitled te» a preliminary injunction to restrain the production by de- 
fendant of a motion picture play under the name of "The Blindness of 
Youth," which was adapted from another play having a différent name. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit by the Nçitional Picture Théâtres, Incorporated, against the 
Foundation Film Corporation. From an order denying a preliminary 
injunction, complainant appeals. Reversed. 

Appeal from an order in equity denying motion for an injunction pendente 
lite, entered in the District Court for the Southern District of New York. 
Prior to June, 1919, one Tellegen and another, being the authors of a play 
or drama entitled "Blind Youtli," were the owners of the copyright of said 
play and of ail the dramatic and motion picture rights in and to the same. 
In December, 1919, plaintifï herein by divers mesne asslgnments became the 
owner of a motion picture play based upon said dramatic composition known 
as "Blin'd Youth." The work of photographing the situations of the photo- 
play "Blind Youth" was at once begun, but before it was ready for produc- 
tion défendant announced by advertisement its intention to produce, or per- 
mit others to produce, a picture play to be known as "The Blindness of 
Youth." 

Defendant's production is said to be "adapted from the great French suc- 
cess 'The Torrent,' " and it is herein assumed that the subject-matter or in- 
cidents of "Blind Youth" and "The Blindness of Youth" are whoUy dlssimilar, 
further than that both deal with the misadventures and dangers of youtliful 
inexpérience of life. JurisdictIon herein rests on diversity of citizenship. 
The bill is one for unfair compétition only, and prays for an injunction against 
the use by défendant of the name "The Blindness of Youth" as applied to "any 
motion picture play." 

The spoken play "Blind Youth" Is proven without contradiction to hâve 
attained wide popularity over considérable portions of the TTnited States, 
largely on account of the réputation of one of the authors and the principal 
aetor — Tellegen. It also appeared that on .Tuly 10, 1915, one Byers registered 
and claimod copyright upon a "certain dramatic composition entitled 'The 
Blindness of Y'outh.' " This is a wholly différent composition from the play 
upon which defendant's motion picture production is based, and it is not 
asserted that Byers' copyrighted play iiifluenced defendant's choice of title, 
nor is any reason assigned for using the alleged infringing name in place of 
"The Torrent," except that such change of title is common in trade circles. 
Plaintiff promptly moved for preliminary injunction, and appeals from the 
order denying the same. 

^=3For other cases aee same topio & KEY-NUMBER in ail Key-Numbered Digesta & Indexes 
266 F.— 14 
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Konta, Kirchswey, France & Michael, of New York City (Royal W. 
France, of New York City, of counsel), for appellant. 

House, Grossman & Vorhaus, of New York City (Nathan April, of 
New York City, of counsel), for appellee. 

Before WARD, ROGERS, and HOUGH, Circuit Judges. 

HOUGH, Circuit Judge (after stating the facts as above). [1] The 
propriety of reviewing, and indeed our right to review, the order ap- 
pealed from, is questioned because, in refusing relief, the court below 
exercised judicial discrétion. Where décision is dépendent on contro- 
verted facts, it is an extrême case that justifies departure from the 
rule "that the discrétion of the primary court [is net] to be interfered 
with." Texas, etc., Co. v. Collier, 195 Fed. at page 66,' 115 C. C. A. 
83. But hère no fact is in doubt; there is before us only a question 
of law, and law not only guides, but coerces, discrétion. 

We haye held that "whenever it is manifest to the court that, upon 
the case made, an injunction will be granted at final hearing, * * * 
one should be awarded * * * preliminarily, in the absence of 
facts presenting spécial équitable considérations to induce the court, in 
thé exercise of judicial discrétion, to withhold it" (Allington, etc., Co. 
V. Booth, 78 Fed. at page 878, 24 C. C. A. 379) ; and Armât, etc., Co. 
V. Edison, etc., Co., 125 Fed. 939, 60 C. C. A. 380, well illustrâtes how 
the "contradictory character" of affidavits produces a situation where- 
in the appellate court will vacate preliminary injunction granted, or re- 
fuse one on appeal from a déniai. 

[2] The question at bar is whether when a play has attained such 
popularity that its name has plainly acquired a secondary signification 
(i. e. one suggestive of that particular play) equity will, under the 
rules of unfair compétition, prevent the use of the same name, or any 
-colorable imitation thereof, as descriptive of another and competing 
production. It is to be noted that plaintiflf's asserted right does not 
rest on copyright, though derived from a copyright owner; therefore 
it may be admitted that a name as such is not protected by the Copy- 
right Act,(Glaser v. St. Elmo Co. [C. C] 175 Fed. 276, and cases 
cited), nor by trade-mark registration (Atlas, etc., Co. v. Street, 204 
Fed. 398, 122 C. C. A, 568, 47 h. R. A. [N. S.] 1002). 

[3] Yet it remains true that the owners of copyright on a book or 
play own the right to represent on a screen photographs telling the 
copyrighted story (Kalem Co. v. Harper, 222 U. S. 55, 32 Sup. Ct. 20, 
56 L,. Ed. 92, Ann. Cas. 1913A, 1285) ; therefore the assignment to 
this plaintiff gave a lawful right, which by the investment of capital 
and labor has been made a business. Where unfair compétition is 
charged "the rights of the parties are to be determined [hy principles] 
similar to those which are well known to govern trade-marks, although 
the combiiiation of éléments is more complex than in devices which 
commonly go by that name" (per Holmes, J., New England, etc., Co. 
V. Marlborough, etc., Co., 168 Mass. 154, 46 N. E. 386, 60 Am. St. 
Rep. 377), 
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[4] To expand this thought: The plaintiff must hâve a right in 
being, an actual property, to protect (Manners v. Triangle, etc., Co., 
247 Fed. 301, 159 C. C. A. 395) ; there must be a real présent or pro- 
spective compétition, that is, an endeavor to get the same trade from! 
the same people at the same time ; ^ and that endeavor must on the 
defendant's part be unfair, that is with a wrongful intent to "gain the 
advantages of that celebrity" (McLean v. Fleming, 96 U. S. at page 
251 [24 L. Ed. 828]), of which plaintiff is the bwner; but such in- 
tent, though it must be deemed to exist in fact, may be inferred from 
the inévitable conséquences of the act complained of (Samson, etc., 
Works V. Puritan, etc., Mills, 211 Fed. at page 608, 128 C. C. A. 203, 
L. R. A. 1915F, 1107, and cases cited; Notaseme, etc., Co. v. Straus, 
201 Fed. 99, 119 C. C. A. 134; Miller, etc., Co. v. Behrend, 242 Fed. 
at page 518, 155 C. C. A. 291.) 

[5] Ail the requisite éléments of recovery are hère présent; plain- 
tiff has a véritable property or business; that the exhibitions of the 
parties compete, in that they appeal to the same people who at the same 
time in the same tow^n incline to visit the "movies" is very plain ; the 
necessary conséquences of such a colorable imitation of plaintiff's 
name as is defendant's is déception of the public ; and, finally, no 
equity is shown against plaintiff's prompt demand. Therefore as 
matter of law plaintiff was entitled to injunction. 

The court below rightly gave no weight to the défense based on 
Byers' registration of a play, named as is defendant's. Whatever may 
be Byers' rights, unfair compétition is a trespass, and no trespasser 
can justify by setting up the right of one to v^rhom he is a légal stranger. 

Order reversed, with costs, and cause remanded, with directions 
to grant relief. 

1 Thus there could be no compétition between an "Idéal fountain pen" 
(Waterman v. Shlpman, 130 N. Y. 301, 29 N. E. 111) and an "Idéal hair 
brush" (Hughes v. Smith Co., 209 Fed. 37, 126 C. C. A. 179) ; but it can 
and did arise between a "Keepclean toilet brush" and a "Sta-Kleen toofh 
brush" (Florence Co. v. Dowd, 178 Fed. 73, 101 C. C. A. 565). 
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AMEEICAN SOCIALIST SOC. v. UNITED STATES.» 

(Circuit Court of Appeals, Second Circuit. Aprll 14, 1920.) 

, w, ,.,.,,*;.,. •■-. No. 186. .:,.««>. , 

1. Army and navy <S=>40— "Whoever," as used in Espiona^ Aot, § 3, inclades 

corporations. 

In Bsplonage Act June 15, 1917, tit. 1, § 3,i providing that "whoeyer, 
•when the United States is at war, shall willfully make or convey false re- 
ports or false statements, • * * or sliall willfully obstruct the re- 
crultlng or enlistment service," etc., shall be guilty of an offense, the word 
"whoever" is to be construed as including corporations and partnershlps. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Whoever.] 

2. Army and navy <@=>40 — In prosecution for willfully obstructing recruiting, 

évidence to show intcnt admissible. 

In a prosecution under Espionage Act for willfully obstructing the 
recrulting and enllstment service by the publication and circulation of 
pamphlets containing màtter calculated to discourage military service in 
the war, évidence of the publication and distribution by défendant of 
other slmilar matter held admissible on the question of Intent. 

3. Army and navy '^='40 — Publication and circulation of pamphlet held to 

warrant conviction for willfuUy obstructing recniiting service. 

That the author of a pamphlet was acquitted of the charge of thereby 
obstructing the recrulting and enlistment service In time of war, on the 
ground that it was not written with such intent, held not inconsistent 
with the conviction of his codefendant, which published and circulated 
the pamphlet. 

In Error to the District Court of the United States for the South- 
ern District of New York. 

Criminal prosecution by the United States against the American So- 
ciaHst Society. Judgment of conviction (250 Fed. 885), and défendant 
brings error. Aflîrmed. 

S. John Block, I. M. Sackin, and Walter Nelles, ail of New York 
City (Samuel Seabury, of New York City, of counsel), for plaintiff in 
error. 

Francis G. Caffey, U. S. Atty., of New York City (Earl B. Barnes 
and Theodor Megaarden, both of New York City, of counsel), for the 
United States. 

Before WARD, HOUGH, and MANTON, Circuit Judges. 

WARD, Circuit Judge. This is a writ of error to a judgment of 
conviction of the American Socialist Society for violation of section 3, 
title 1, of the Espionage Act. It was indicted jointly with Scott Near- 
ing, the author of a pamphlet entitled "The Great Madness," which 
was published and distributed by the society. The jury acquitted Near- 
ing, but found the society guilty on the third and fourth counts of the 
indictment. The third count charged the défendants with unlaw- 
fuUy, willfully, knowingly, and feloniously attempting to cause insub- 
ordination, disloyalty, mutiny, and refusai of duty in the military and 
naval forces of the United States. The fourth count charged them 
with unlawfuUy, willfully, knowingly, and feloniously obstructing the 

4=>Por other caseti km same toptc tt KEY-NUMBER In ail Ke7-Numbered Digests & Indexes 
•Certiorari denied 254 U. S. — , U Sup. Ct. 12, 66 L. Ed. — . 
>Comp. St. ISlg, Comp. SU Ann. Supp. 1919, ( 10212c. 
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recruitiiig and enlistment service of the United States. Judge Mayer 
set aside the verdict on the third count, and sentenced the society on 
the fourth count to pay a fine of $3,000. 
The section in question reads : 

"Whoever, when the United States is at war, shall willfuUy make or con- 
vey false 'reports or false statements with intent to interfère with the opéra- 
tion or success of the inilitary or naval force.s of the United States or to pro- 
mote the snccess of its enemies and whoever, when the United States is at 
war, shall willfully cause or attempt to cause hisubordination, disloyalty, 
inutiny, or refusai of duty, in the military or naval forces of tlie IJnited 
States, or .shall willfully obstruct the recruiting or enlistment service of the 
United States, to the injury of the service or of the TJnited States, shall be 
punished by a fine of not more than ."îi 0,000 or imprisonment for not more 
than twenty years, or both." 40 Stat. t'"\ c. 30, tit. 1, § 3. 

Counsel for défendant does not dispute the finding of the jury that 
"The Great Madness," which was written, printed, and distrihuted 
after the passage of the Espionage Act of June 15, 1917, was of a na- 
ture, or at least might fairly hâve been found by the jury to hâve been 
of a nature, calculated to obstruct the recruiting and enlistment serv- 
ice of the United States. 

[1] The first objection is that the use of the word "whoever" in 
the section demonstrates the intention of Congress to exclude corpo- 
rations. No doubt an apter word might hâve heen employed, or it 
might hâve been defined in the act as inchiding corporations. But 
without this we cannot conceive that Congress intended to except cor- 
porations and partnerships from the prohibition, or that it can hâve 
intended to permit corporations and partnerships to commit with im- 
punity the other even more serions otïenses enumerated in the act, 
viz. to willfully make or convey false reports or false statements with 
intent to interfère with the opération or success of the military or naval 
forces of the United States or to promote the success of its enemies, 
or to willfully cause or attempt to cause insubordination, disloyalty, 
mutmy, or refusai of duty in the military or naval forces of the United 
States. Common sensé requires the act to he construed, even at the 
expense of its letter, so as to cover the mischief intended to be pre- 
vented. The Suprême Court did this in the case of Church of the 
Holy Trinity v. United States, 143 U. S. 457, 12 Sup. Ct. 511, 36 L. 
Ed. 226. See, also, United States v. Union Supply Co., 215 U. S. 50, 
30 Sup. Ct. 15, 54 L. Ed. 87, and Commonwealth v. Graustein Co., 209 
Mass. 38, 95 N. E. 97. 

It is next objected that the testimony shows that the society did not 
publish and distribute the pamphlet with any intention to obstruct the 
recruiting or enlistment service ôf the United States. It was proved 
that the défendant Nearing sent the manuscript to the Rand School, 
operated by the society, in August, 1917. ' Karpf, the manager of the 
Rand Book Store, read it and gave it to Cohen, a director of the so- 
ciety and chairman of the publication committee, who read it. Mrs. 
Mailly, the executive secretary of the Rand School, also looked it over 
hastily. The society paid Nearing for the pamphlet and published 
10,000 copies in September and a second édition of 10,000 copies in 
October, 1917. February 8, 1918, at the annual meeting of the society, 
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the publication committee reported that two pamphlets by Scott Near- 
ing had been published. In this situation the jury could properly find 
that the pamphlet was printed and distributed by authority of the So- 
ciety. 

The judge charged the jury that they must acquit the society, un- 
less they found that the employés or committee of the society, who 
acted personally in relation to the pamphlet, were authorized by the 
board of directors or the membership of the corporation to obstruct the 
recruiting or enlistment service. This was a question of fact support- 
ed by some évidence, and the finding of the jury in favor of the gov- 
ernment is binding upon us. 

[2] The society next objects that the court erred in admitting other 
of its prior publications. They were compétent on the question of the 
spécifie intent with which the pamphlet in question was published. If 
the statute had made it a crime simply to commit acts tending to ob- 
struct the recruiting and enlistment service of the United States, there 
would be no propriety in showing that the society, défendant, had 
published similar pamphlets on prior occasions. But the statute re- 
quires the government to prove in addition the spécifie deliberate intent 
to obstruct. It would certainly throw light upon defendant's mental 
attitude to show that on previous occasions it had published pamphlets 
recommending such obstruction. Debs v. United States, 249 U. S. 
211, 39 Sup. Ct. 252, 63 U. Ed. 566. Such publications would tend 
to rebut the possibility that the publication complained of was acci- 
dentai or against orders. Marshall v. United States, 197 Fed. 515, 117 
C. C. A. 65. 

[3] The last objection is that the judgment should be reversed, be- 
cause, if the author of the pamphlet was not guilty, the publishers 
could nût be guilty. It is said that Nearing must hâve been acquitted 
on one of two grounds, viz. either that the pamphlet itself was innoc- 
uous or that he had no intent to obstruct the recruiting and enlistment 
service of the United States. If the acquittai of Nearing was on the 
first ground, the society ought also to hâve been acquitted. We are 
therefore justified in finding that the acquittai was on the second 
ground. The statute, in defining the offense, imposes the additional 
condition that the act shall be done with the spécifie intent of obstruct- 
ing the recruiting and enlistment service of the United States. The 
jury might helieve that Nearing did not write thèse harmful views 
with the intent of obstructing the recruiting and enlistment service of 
the United States, and at the same time belieye that the Society did 
print anddistribute them with that intent. Such findings would not be 
inconsistent. This is a matter of fact, of which the jury are the sole 
judges, and with it we hâve no concem. 

The judgment îs affirmed. 
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O'BBIEN V. LASHAB et al. (two cases). 

(Circuit Court of Appeals, Second Circuit. April 7, 1920.) 

No. 235. 

Appeal and error <@=>82 (3) — Refusai to make decree pro confesso absolute and 
opening it are not appealable orders. 

Orders for decree pro confesso, wliich dld not make tlie decree absolute, 
and for opening tlie decree to permit défendants to make motions to dis- 
miss or to file answer, are interlocutory orders, whieU are not appealable. 

Appeal from the District Court of the United States for the Dis- 
trict of Connecticut. 

Two suits by James J. O'Brien against Walter B. Lashar and others. 
From orders refusing to make the decree pro confesso absolute, and 
opening it to permit défendants to plead, plaintifï appeals. On mo- 
tion to dismiss. Appeals dismissed. 

James J. O'Brien, in pro. per. 

W. H. O'Hara and A. M. Marsh, both of Bridgeport, Conn., for 
appellees. 

Before WARD, HOUGH, and MANTON, Circuit Judges. 

PER CURIAM. This appeal is not taken under section 129 of the 
Judicial Code (Comp. St. § 1121), but on the ground that the court 
below erred in not making the decree pro confesso absolute, and also 
in opening it to permit the défendants to make motions to dismiss or 
to file answers. Thèse orders are interlocutory, and as such not ap- 
pealable. If erroneous, they can be corrected only on appeal from a 
final decree in the cause. 

Motion granted. 



WHITLOCK COIL PIPE CO. v. MAYO RADIATOR CO. 

(Circuit Court of Appeals, Second Circuit. April 14, 1920.) 
No. 173. 

1. Patents <S='328 — 843,864, for motor car radiator, valid and infringed. 

The Brinkman patent, No. 843,864, for a cooler or radiator for motor 
cars, held valid, and as disclosing tUe flrst honeycomb construction ol an 
automobile radiator is entitled to a libéral range of équivalents ; also 
held Infringed. 

2. Patents ©=157(1) — "Continuons strip" may consist of separate strips 

soldered together. 

In a clalm for a "continuous strip" of métal, "continuous" should be 
taken in a mechanical sensé, and two pièces of meta! contiguously placed 
and soldered together may be considered as a continuous strip, when to- 
gether they function like one strip. 

[Ed. Note. — For other définitions, see Words and PhraseSj First and 
Second Séries, Continuons.] 

®=3For other cases see same topio & KEY-NUMBBR In ail Key-Numbered Dlgests & Indexes 
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Appeal from the District Court of the United States for the District 
of Connecticut. 

Suit by the Whitlock Coil Pipe Company against the Mayo Radiator 
Company. Decree for défendant, and complainant appeals. Reversed.' 

For opinion below, see 257 Fed. 752. 

Plaintifl owned and sued upon the three claims of patent to Brinkman, No. 
843,864, dated February 12, 1907, application filed January 29, 1903. The 
invention is for a "cooler." The article described finds its use as a radiator 
for motor cars driven by gasoline engines. Water in the jacket of such 
engine is cooled by going through passages or conduits, whose external surface 
is as freely as possible exposed to the air. Earlier and familiar types of 
radlators are illustrated by the Daimler apparatus (British 10,257, of 1898), 
which is (in the language of a clalm) a "vessel adapted to receive the water, 
with tubes passing througu said vessel and being opened at both ends, and with 
means for ertectiug a strong draft through said tubes." 

In varlous forms it was art prior to Brinkman to make a radiator of tubes 
of appropriate length spaced apart and pàrallel with each other, and fixed at 
each end in a wire or mietal screen or holder Into which the tube ends were 
soldered or otherwise appropriately made watertight. Into the box thus in- 
terrupted by tubes which were air passages water flowed, and passing between 
the tubes was cooled. Brinkman's etjfort was, according to his spécification, to 
"simplify the construction, decrease the weight, and reduce the cost of this 
class of refrigerating apparatus, and at the same tlme iucrease its efficiency 
* * * by constructing [the refrigerating section of a radiator] from a 
continuous strip of sheet métal which Is crimped or corrugated, so that when 
the corrugated slieet is bent or returned upon Itself at regular Intervais the 
corrugations will match and forni the opposite sides of a tubular space for the 
passage of air. But * * • the sheet at every altemate interval is cor- 
rugated in opposite directions, in order that every alternate fold of the sheet 
will produce a narrow, continuous, serpentine passage through which water 
may flow m a thin layer in contact on both sides with the walls of the air 
tubes." His water passage was made of appropriate and desired width by 
"offsetting" the edges of the corrugated métal strip and bringing said set-ofC 
edges into soldered contact. Thls construction produces what is fairly describ- 
ed as the "honeycomb" or "cellular" type of radiator, fabricated of thln 
sheet métal, preferably copper. It avoids the construction of a framework of 
pipes held by terminal wlres or sheets in spaced relationshlp. 

Brinkman in his spécification declared that he dld not confine himself to 
any particular shape of corrugations, and his first and most gênerai claim is 
as foUows : "In an apparatus of the class described, the eomblnation with a 
water chamber 6 and a water chaniber 7, of an interposed refrigerating sec- 
tion, eonsisting of a continuous strip of corrugated sheet métal doubled upon 
itself in a séries of folds, with the ends of the folder sections attached to said 
water chambers, and incloslng a séries of restricted water spaces communi- 
cating at the ends of the folds with said water chambers, substantially as 
described." 

The second claim varies from the flrst in specifying the "offset edges" of 
the strip of corrugated métal, and the third is as foUows : "In an apparatus 
of the class described, the eomblnation with upper and lower water chambers, 
of a refrigerating section between said water chambers, said refrigerating 
section eonsisting of restricted water passages between said chambers, said 
water passages having incloslng walls of sheet métal with thelr edges offset 
in opposite directions, brought into contact and soldered together, and of a 
séries of pàrallel air passages between said water passages and transversely 
thereto, formed by the contact of said incloslng walls." 

l»efendant's radiator is likewlse composed of corrugated métal, but the cor- 
rugatîon or bending is so acute that, when one bent strip is fltted to another, 
a séries of square air passages is produced, but the water passages resnlt 
from offset edges as described by Brinkman. The trial court held the patent 
invalid, but, if so construed as to be valid, not infrlnged. Plaintiff appeals. 
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Harrie E. Hart, of Hartford, Conn. (Robert H. Parkinson, of Chi- 
cago, 111., of counsel), for appellant. 

Franklin G. Neal, of New Haven, Conn., for appellee. 

Before WARD, ROGERS, and HOUGH, Circuit Judges. 

HOUGH, Circuit Judge (after stating the facts as abpve). [1] That 
broad claims do not broaden invention, nor protect what (usually in the 
light of subséquent compétition) the patentée thinks he invented, is a 
Sound rule (Lovell v. Seylxjld, etc., Co., 169 Fed. 288, 94 C. C. A. 
578) ; -^ and the dismissal below was rested on this doctrine. The évi- 
dence submitted, hovvever, compels us to find that this case is not with- 
in the rule. Whether Brinkman made an invention, and, if so, the 
grade or importance thereof, dépends, not only on what he did, but 
when he did it ; for it is common knowledge that ever since ahout the 
time of his fding date inventors of ail ranks hâve been very busy with 
motor cars and their appurtenances. The trial court made no finding 
as to date of invention, but we perceive no difficulty in assigning the 
early summer of 1901 as the time when Brinkman physically embodied 
his fundamental idea in a section of radiator. Commercial construc- 
tion followed in the fall of 1902. 

In 1901, so far as this record reveals facts, Brinkman was the first 
to make or propo.se to make a radiator suited for the hard service of 
a motor car out of thin sheet métal, using the corrugations thereof, 
connected or slightly separated as desired, to form tubes or passages 
for both air and water, and to obtain by attaching one corrugation to 
another and indefinitely repeating the conjunction a structure of any 
desired size that may almost be called intégral and is both strong and 
light. The rank of an invention often dépends on the nature or extent 
of the art which may be invoked to explain or limit it. Corrugated' 
sheet métal had been used to facilitate the condensation of steam 
(Ejungstrom, No. 574,157), and that art may be admitted as cognate; 
but Brinkman first made the honeycomb radiator of an automobile, and 
he therefore stands "at the head of a class [and] is entitled to a libéral 
range of équivalents" (Lamson, etc., Co. v. Hillman, 123 Fed. 423, 59 
C. C. A. 517), unless defeated by some weakness other than the na- 
ture of his inventive thought. 

The only prior art worthy of mention is Maybach, whose several 
foreign patents are earlier than his United States patent No. 709,416. 
That device may be described, in words largely taken from spécifica- 
tions, as a means of determming and maintaining a spaced arrangement 
of pre-existing tubes ; the air going through the tubes and the water 
■through the spaces. It may be as good a radiator as that described in 
the patent in suit, but to us it does not even suggest the "honeycomb" 
construction. 

1 This ruling was long ago made by Blatcliford, J., in Masury y. Andersen, 
11 Blatchf. Ië5, Fed. Cas. No. 9,270. He added that if, vvliile operating un- 
<ler his patent, the patentée "at one time, Insists on toc much, or at another on 
too uttle, he does not thereby work any préjudice to the rlghts actuàlly ee- 
curéd" to hlm by his patent. , ,, 
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Unless the patent be limited to the exact device, or ràther to the 
mode or method of making the machine set forth in the spécification, 
infringement cannot be denied ; and indeed we think it is riût denied. 

Such limitation is asserted, because the first and second claims spe- 
cifically define the "refrigerating section" of the cooler as "consist- 
ing of a, continuons strip of corrugated sheet métal" ; and the spécifi- 
cation tells at considérable length how the sheet can be doubled upon 
itself and the opération repeated. If the radiator of a large truck 
were thus fabricated, it would require a métal strip 550 feet long, and 
Brinkmân never made his machines in that way ; he has always taken 
strips of convenient length and soldered them together when in place, 
and so does the défendant.^ 

[2] Accordingly défendant asserts that upon "the continuons strip 
of sheet métal the whole patent is predicated." The argument is not 
without strength, but cannot prevail ; for the matter is not in the or- 
dinary sensé one of construction whereof the rules hâve been recently 
restated in Fulton Co. v. Powers, etc., Co. (C. C. A.) 263 Fed. 578. 
The construction hère appropriate is purely verbal, for if the sub- 
stance of invention as described be regarded, the défendant is plain- 
ly within any reasonable range of équivalents, as that phrase is so 
well defined by Sanborn, J., in National, etc., Co. v. Interchange- 
able, etc., Co., 106 Fed. 710, 45 C. C. A. 544; and if we hâve 
rightly apprehended the essential nature of this invention it is 
equally certain that défendant has taken "the substance" thereof. 
Cimiotti, etc., Co. v. America, etc., Co., 115 Fed. 504, 53 C. C. A. 230. 

Thus the final question is whether the unfortunate phrase, "continu- 
ons strip" of métal, puts claims 1 and 2 in the list of "patents * * * 
couched in language so plain and unamhiguous as to leave no room for 
^ construction." Ryan v. Metropolitan, etc., Club, 144 Fed. 699, 75 C. 
" C. A. 515. We think not; and as matter of verbal interprétation we 
agrée with Coxe, J. (Brown v. Reed Mfg. Co. [C. C] 81 Fed. 48; 
appeal dismissed 96 Fed. 1005, 37 C. C. A. 665), that "continuons" 
may and hère should be taken in a mechanical sensé ; and two pièces 
of métal contiguously placed and soldered together may he considered 
as a continuons pièce when together they function like one pièce. 

Acce^tance of this signification for "continuous" renders it unneces- 
sary to inquire along somewhat broader lines whether, considering that 
generic inventions in their first embodiments frequently work im- 
perfectly, Brinkman's severing of métal sheets was more than that 
"mère readjustment" thought immaterial by this court in Scott v. 
Fisher Co., 145 Fed. 922, 76 C. C. A. 447, or whether défendant has 
"used the idea of the patent modified only in respects which the paten- 
tée left open for modification." Van Kannel, etc., Co. v. Straus, 235 
Fed. 137, 148 C. C. A. 631. It also avoids considération of the third 
claim. 

Decree reversed, with costs, and the cause remanded, with directions 
to sustain the claims in suit and grant the usnal interlocutory decree. 

^ We hâve not overlpoked Brlnkjnan's la ter patent, No. 779,681, but think It 
relates to a différent type of radiator, and that it contalns no language In- 
consistent with plaintifï's position as to the patent In suit. 
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G. REIS & BRO., Inc., v. REFORM INITIAL CO., Inc., et al. 

(Circuit Court of Appeals, Second Circuit. May 12, 1920.) 

No. 216. 

1. Patents <S=>328 — 1,294,560, for Aller form for embroidery void for lack of 
invention. 

The St. Clair patent. No. 1,294,560, for a fiUer form for embroidery, 
held void for lack of Invention. 

3. Words and phrases— "FUI." 

To "flU" embroidery is to stufE out the figure, which is the ornamenta- 
tion, by covering the stufflng with the silk, cotton, or other threads used 
by the embrolderer. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Fill.] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in equity by G. Reis & Bro., Incorporated, against the Reform 
Initial Company, Incorporated, and others. Decree for défendants, 
and complainant appeals. Affirmed. 

Appeal from decree of District Court dismissing bill in equity for Infringe- 
ment of ail une claims of patent No. 1,294,560, issued February 18, 1919, for a 
"Aller form for embroidery." Claim 6 is typical, and is as foUows : 

"A filler form comprising a body of felt compressed beyond its normal density 
and saturated by a wacer soluble stiffening agent malntaining It in com- 
pressed condition, whereby said body is adapted to expand to its normal di- 
mensions when said stifEening agent is washed out." 

S. Mortimer Ward, Jr., of New York City (Gorham Crosby, of 
New York City, of counsel), for appellant. 

Thomas Ewing, of New York City (George H. Gilman, of New 
York City, of counsel), for appellees. 

Before ROGERS, HOUGH, and MANTON, Circuit Judges. 

HOUGH, Circuit Judge. To the end that embroidery may stand 
out from the embroidered fabric more prominently than it will or can 
through or by the thickness of the thread or filament applied, it has 
long been customary to "fiU" the embroidery; i. e., to stufï out the 
figure which is the ornamentation by covering the stuffing with the silk, 
cotton, or other threads used by the embroiderer. It is easier to do 
this if the stuffing or filling is preconstructed in the shape or outline 
of the intended ornament of embroidery, and this construction was 
generically old. 

The patentee's desired resuit, as specified, was to produce a "filler 
form * * * which will * * * gjyg ^q ^jjg finished embroid- 
ery the désirable well-rounded contour [and] * * * ^t'ill expand 
* * * so as to take up any looseness in the embroidery stitches, and 
permit of the finished embroidery being washed an indefinite number 
of times without injury." The quoted claim, even without évidence as 
found in the record, sufficiently shows that the patentee's means con- 

^ssFot other cases s«e same topic à KEY-NUMBER In ail Key-Numbered Digests & Indexe» 
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sist in cutting figures (usually the letters of the alphabet) out of 
starcheâ fait. 

Considering the admitted antiquity of filled embroidery and of feit 
stiffened in many ways, including starch, the field left for invention 
was indeed narrow, and plaintififs can and do contend only that their 
use of felt solubly stiffened is so remotely analogous to any former use 
thereof, that (being productive of a new resuit) it sufficiently évidences 
exercise of inventive faculty, within Potts v. Creager, 155 U. S. 608, 
15 Sup. Ct. 194, 39 h. Ed. 275. 

But the field of invention was further and especially narrowed by a 
prior patent (No. 1,063,734) for a filler form "comprising united one or 
more layers of textile fabric, and one or more layers of material 
[giving] shape retaining qualities or firmness, * * * for ex- 
ample, * * * unvvoven fibrous material, digested wood pulp, or 
other forms of cellulose, compressed." That this included compressed 
felt is undeniable. 

Consequently the patent stands or falls on the expansible or "plump- 
ing" capacity of felt vsrhen freed of starch. On this point we hold on 
the évidence, and as matter of fact that no such capacity is show^n to 
exist in any useful degree. We are further of opinion that, such 
trifling expansibility being a long known function of felt, its use for 
embroidery fiUing amounts (at the most) to no more than a change of 
material for attempting the more perfect accompli shment of the same 
work, which îs not patentable. Potts v. Creager, supra. 

While, as above intimated, we are not persuaded that there is by 
plaintiff's means any "more perfect accomplishment," this case is en- 
tirely within the principle of our décisions in Ambursen, etc., Co. v. 
Hydraulic, etc., Co., 211 Fed. 982, 128 C. C. A. 480, and New York, 
etc., Co. V. Sierer, 158 Fed. 819, 86 C. C. A. 79, while Marconi, etc., Co. 
V. De Forest, etc., Co., 243 Fed. 564, 156 C. C. A. 258, illustrâtes a case 
where there was a new use or application and a wholly new resuit. 

Decree affirmed, with costs. 
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WIRE WHEEL CORPORATION OF AMERICA v. C. T. SILVER, Inc. 

(District Court, S. D. New ïork. May 13, 1919.) 

1. Patents <S=328 — 1,047,702, for spoke lacing, void for lack of invention. 

The Pugh patent, No. 1,047,7()2, for spoke lacing, held void for lack of 
invention, in view of the prior art. 

2. Patents ®=>36 — Commercial siiccess as évidence of invention. 

Commercial suceess is a most liazardous tost of invention; Its main 
value being in cases where the existing means hâve for some time beon 
unsatisfactory and where the new step has at once answered the need 
and displaced what went before; and where to this is added the fact 
that others hâve earlier tried to reach the same resuit such proof has 
added weight. 

In Equity. Suit by the Wire Wheel Corporation of America against 
C. T. Silver, Incorporated. Decree for défendant. 
Decree affirmed (C. C. A.) 266 Fed. 229. 

Figures 1, 2, 3, 6, and 7 of the Pugh patent, and Figures 1, 2, and 
5 of the Hammon patent, referred to in the opinion, are as follows : 

Pugh Patent. 
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/ Hammon Patent. 
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Charles Neave, of New York City, Frank Parker Davis, of Chicago, 
111., and Clarence S. Walker, of Buffalo, N. Y., for plaintifif, 

Melville Church, of Washington, D. C, and Oscar W. JeflFery and 
Harry G. Kimball, both of New York City (George M. Finckel, of 
Columbus, Ohio, of counsel), for défendant. 



LEARNED HAND, 'District Judge. [1] As the issue of validity 
must in my judgment necessarily go against the patent, I shall confine 
myself to a discussion of that alone. The tension wheel was conceded- 
ly old ; indeed, the world owes it to the imagination of that varied and 
amazing genius, Leonardo da Vinci. It depended upon the fact that 
the hub of a wheel might be made to hang from its upper spokes as 
well as rest on its lower. However, it was at once obvious that the 
spokes themselves, having no inhérent rigidity, but only tensile strength, 
could not sufifer the torsional strains involved in a traction torque at 
the hub, if they ran radially from hub to felloe. The line of strain, 
being tangential to the hub, cuts directly across a radial spoke, Hence 
it became known long before Pugh's time that, to be effective, trac- 
tion wheels should hâve the spokes set tangentially to the hub, from 
which it also followed that the tangents must run in both directions, 
else the hub would tend to twist under its own load. I may therefore 
assume the knowledge of the art of a tension wheel with spokes set 
tangentially. 

Pugh had before him two requirements ; i. e., to brace such a wheel 
against shock coming from without for the most part, and to accorp- 
modate his wire tension wheel to the conventional established gavage of 
266 F.— 15 
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the motor car. The shocks he provided against, where the wheel re- 
mained symmetrical, by running spokes f rom the ends df the hub to 
the opposite side of the felloe. This is shown in Figures 1, 2, and 3 
of his patent. This was ail that was necessary in cases where he need 
not concern himself with the gauge of the vehicle. However, it so 
chances that this much of his patent had been exactly disclosed in 
every détail, so far as I can see, by Hammon, 574,538, over 20 years 
before, in 1897. Hammon's Figure 2 shows a tension wheel of which 
the spokes are both tangential and radial, and laced precisely as Figure 
1 of Pugh and substantially as shown in his Figure 2, though the 
cross-lacing does not run to the extrême rim of the felloe. Figure 5 
of Hammon shows a tension wheel ail of whose spokes are tangential, 
but laced sUghtly diflferently f rom the Pugh patent (Figures 1 and 2). 
The lacing of Figure 5 of Hammon diflered from that of Figure 1 
for no essential reason that I can perceive. It is clear at a glance that 
at pleasure either the spokes, ^, of Figure 1 might be tangential or 
that the spokes, 7, of Figure 5 might be laced as shown in Figure 2. 

Again, in Sharp's British patent of 1908, 2,618, exactly similar 
lacing is shown of a wheel ail of whose spokes are tangential. Grauert 
and Humphris show the same lacing in wheels with radial spokes. 
This art taken as a whole anticipâtes Pugh, so far as Figures 1, 2, and 
3 go, and must hâve made well known the system of cross-lacing which 
the défendant bas adopted. 

It is quite true, however, that Figures 1, 2, and 3 of the patent in 
suit do not show the central plane of the wheel ofïset from the center 
of the hub, and it is upon this élément alone that the patent may rely. 
Pugh's earlier British patent (sub nom. Rudge-Whitworth, 1905, 14,- 
892) shows an ofïset or "dished" wheel for a motor car, made up of 
two sets of tangentially disposed tension spokes or wires, each set 
running from one side of the hub to the nearer side of the felloe. That 
wheel is precisely the same as Figures 6 and 7 of the patent in suit, 
except for the fact that, instead of running ail the spokes from the 
inner side of the hub to the inner side of the felloe, half are run to 
the inner side and half are crossed to the outer side. In short. Fig- 
ures 6 and 7 show no greater bracing power from outside shocks than 
the eàrlier patent, but they do show a bracing against shocks from 
within. 

The sole question upon which validity dépends is therefore this : In 
view of Hammon, Sharp, and the other patents noted, was it invention 
to change Pugh's first patent by running half the spokes from one side 
of the hub altemately to opposite sides of the felloe? The défendant 
has copied Hammon's and Sharp's spoke arrangement exactly ; ail he 
has donc is to make it into a "dished" wheel, a thing disclosed, not 
only in Pugh's earlier patent, but in Eisenhuth and Harrington as well. 
In considering the invention involved in this change it must be remem- 
bered that it added nothing of value to the wheel taken alone, but only 
made the cross-lacing available for a standard motor car- The ne- 
cessities of a "dished" wheel were forced upon Pugh only by the con- 
ventional tracking gauge or tread already established for motor cars. 
No one has suggested that wheels made like Hammon's or Sharp's 
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would not hâve answered quite as well as Pugh's, except that they 
would not hâve been put upon standard motor cars without increas- 
ing their tread, or changing the width of the châssis. 

I cannot bring myself to see that, having once solved the "problem," 
assuming it vi^as any problem at ail, of "dishing" the ordinary wire 
wheel, it took any inventive power to make Hammon's and Sharp's 
wheel into a "dished" wheel, precisely as the défendant has done. 
Once the conditions of the industry presented that necessity, ail the 
means were at hand to meet it. Doubtless it is always a difficult ques- 
tion to say, vfhen any step is taken in art, v^^hat degree of imagination 
it required. Possibly judges are not well qualified to restate to them- 
selves the stage in the technique of the art reached when the step was 
taken, or try to put theraselves in the position of those who took it, 
yet the settled law requires them to do so, and, if not, novelty and 
invention would be synonymous. 

I know of no objective test which will serve to answer that ques- 
tion, which arises in nearly every case ; it must be solved by an attempt 
to reconstruct the scope and limita of imagination of the ordinary 
skilled man. Had such a one, having seen Pugh's first wheel, wished 
to use Hammon's or Sharp's lacing upon wheels that must not increase 
their tread, the solution would, I think, hâve come autoraatically. He 
would hâve only to shorten the spokes on one side and lengthen them 
on the other. Had he needed help for that, Pugh's patent was at hand. 
Perhaps there is nothing more to be said on the matter ; I own I can- 
not think of any process of reasoning by which it can be further eluci- 
dated. The required standard of conduct in such cases, as in some 
other branches of the law, e. g., négligence, notice, and the like, is not 
susceptible of deductive application; it must be constructed in each 
case for that case. 

[2] As in ail successful patents, the patentée, properly enough, re- 
lies upon the supposed proof of invention arising from commercial 
exploitation. It is a most hazardous test. Commercial success, as 
the courts hâve repeatedly observed, may arise from many other rea- 
sons than a new inventive idea. Without trying to lay down any ex- 
haustive définition of the conditions where it may be helpful, I can 
very generally say that its main value is in cases where the existing 
means hâve for some time been unsatisfactory, and where the new 
step has at once answered the need and displaced what went before, 
When to this is added the fact that others hâve earlier tried to reach 
the same resuit, the proof becomes telling, and we hesitate to sub- 
stitute our own judgment for the objective évidence that the new thing 
was not so easy to make as it looked. 

The commercial conditions in Britain, where the patent arose, are 
nearly absent from this record. It appears that the wooden wheel, 
which has had a large vogue in the United States since 1905 and in 
France, never became popular in Britam, owing to the scarcity of 
wood. Pugh designed his offset wheel for motor cars in 1905, while 
the industry was in its earlier development, and so far as appears this 
was a satisfactory wheel. Perhaps the most that should be said is 
that the "Budd" wheel in the United States, which is also a "two- 
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spoke," has had a substantial test, and has not showed any dangerous 
weakness. Sharp designed his cross-lacing in 1908, only three years 
later, and prima facie, as I believe, the whole patent in suit was at 
hand. In April, 1909, one year later, Pugh combined the two, not as 
a separate invention, but as a new form, really unchanged, of Sharp, 
of whom he was probably not aware. Indeed, more properly it may 
be said to hâve been an adaptation of Sharp to heavy trucks. I see 
no reason to suppose that it was through any lack of inventive thought 
that the art was obliged to wait for a year to disclose the combination 
of Sharp and Pugh. Certainly there are many other possible expia- 
nations which one can conjecture, and which the proof does not ex- 
clude. So much, then, for the British commercial development of the 
wheel ; at best it throws no light upon the question of invention. 

Coming next to the United States, the évidence is much compléter, 
but it does not show that the combination was desired before it ap- 
peared, or that it concluded successfully a sériés of unsuccessful ex- 
periments. The industry did not try to use the "dished" wheel, or the 
cross-lacing, and find them ineffectual for lack of combination. There 
is not the slightest évidence that the appearance of wire whCels waited 
upon Pugh. Fashion appears largely to hâve controUed the kind of 
wheels which the industry should adopt. When the motor car was 
originally manufactured commercially in the United States, it was fitted 
with wire wheels, generally with radial spokes, which continued until 
about 1905. The tread had not been so definitely established as at 
présent, and in any event no "dishing" was required to accommodate 
a new form to old standards. Such wheels as were made were "sym- 
metrical," and Hammon or Sharp would hâve answered ail cross- 
lacing needs, if such there were. 

In 1905, almost "overnight," the fashion changed to the wooden 
"artillery" wheels adopted from the French, who dominated taste in 
such matters because of their earlier development of the art and their 
finer workmanship. This type of wheel quite displaced the original 
"symmetrical" wire wheel, and fixed, as it were, a standard or "normal" 
tread. It controlled the market till 1911 or 1912. Then partly because 
of the introduction of English cars of the highest quality, of which the 
best known is the Rolls-Royce, but probably chiefly because of the 
energy, successful advertising, and other kinds of commercial sug- 
gestion of one Houk, the fashion began in part to turn back towards 
wire wheels. The resuit, however, was by no means to exclude the 
"artillery" wheel, which has more than held its place till the présent 
time. But in 1909 Pugh had already invented the wheel of the patent 
in suit, and the solution was at hand as soon as the demand for it 
began to arise under Houk's commercial manipulation. 

Nothing could therefore be more erroneous than to suppose that the 
American market had waited for the combination represented by 
Pugh's wheel, knowing the "dished" wheel and the cross-lacing, but 
failing to understand that their combination would bring the solution 
which they wished. On the contrary, it was either from the excep- 
tional capacities of Houk, who knew how to make people buy what 
he, and not they, wanted them to buy, and from the introduction of 
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the higher grades of English cars. To accept commercial success as 
a test of invention under such circumstances is therefore to subject 
the art to a monopoly upon faulty analysis. No doubt the wire wheel, 
as such, always had its advantages and its apostles, as it has to-day ; 
but its adoption did not dépend upon some key to unsolved diffîculties 
of structure. 

Finally, it appears fairly clear that Pugh originally thought his in- 
vention to He substantially in the cross-lacing. He asserts that the in- 
vention especially relates to heavy-wheeled vehicles like motor omni- 
buses, with heavy broad tires. "The invention consists in a wire- 
spoked wheel, in which the rim is carried by two sets of spokes, and 
two or more sets of additional spokes are provided ; said spokes being 
disposed at considérable inclination to the central plane of the wheel, 
so as to give latéral strength and rigidity to the wheel." This was 
"the invention" whose "further object" was subsequently asserted to 
he in allowing a latéral displacement of the plane of the wheel. I 
infer that Puçh thought the "dished" wheel an illustration, an ex- 
ample, an embodiment of his invention of cross-lacing, in which he 
apparently thought himself the pioneer. The patent does not suggest, 
in spite of the "dishing" claims, that he supposed it would be inven- 
tion to apply the cross-lacing, if old, to the "dished" wheel of his 
earlier patent. Yel ihose claims, as it now transpires, bave only that 
on which to stand. It can hardly serve him that he later tried to 
limit his British patent to its "dished" wheel application, possibly 
through his discovery of Sharp. His original intent is disclosed by 
his original spécification. 

I conclude that the claim in suit is void for noninvention, and the bill 
will be dismissed. 



WIRE WHEEL CORPORATION OF AMERICA v. C. T. SILVER, Inc. 

(Circuit Court of Appeals, Second Circuit. May 12, 1920.) 
No. 213. 

Appoal froin tlie District Cmnt of tlie Tlnited Statrs for tho Southprn Dis- 
trict of Xow York. 

Suit by tlip AVire WIippI Corporation of America asainst C. T. Sllver, lu- 
oorporatcd. Docroe for défendant (2(')0 Fed. 221), and plaintiff appeals. Af- 
firmcd. 

F. P. Davis, of Chicnffo, 111., for appollant. 

O. AV. Jeffrey, of New York City, for appellee. 

Before ROGERS, HOUGH, and MANTON, Circuit Judges. 
PER CURIAM. Decree affirmed. 
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UNITED STATES v. CBAIG. 

(District Court, S. D. New York. Mardi 8, 1920.) 

1.' Contwnpt '^='29 — ^Administrative offleers not priviieged to commit contempt 
of court. 

While an administrative offlcer is not liable eivilly for acts done or state- 
inents made In course of officiai duty, he is not priviieged to commit a 
contempt of court. 
2. Contempt (S=>2 — Obstructing administration of justice. 

, In order to constitute a "contempt" of court, within Judicial Code, § 
( 268 (Comp. St. § 1245), by such misbehavior as to obstruct the adminis- 
tration of justice, it Is not necessary ttiat it should be directed to any 
''. ^eflnite or partlcular matter then pending for décision, nor is it material 
' whether or not It in fact influenced the court. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
• 'Second Séries, Contempt.] 

8. Contempt <&=>9 — Letter making false cliarges against judge in pending 
causes constitutes contempt. 

I .■ A letter written and made public by the comptrolier of the olty of 

'New York at a time when a number of suits were pending in a fédéral 

court against transportatlon companles of the eity in which receivers had 

' been appolnted who were operating the Unes, and various matters were 

' from time to time coming before the court for décision, eontaining a 

: ■ false charge that the judge was responsible for a policy of denying ta 

, the wrlter and other members of the board of estima te and apportionment 

. any access to original sources of information concerning the property 

•-' and affairs of the companies held to constitute a contempt of the court, 

withiH Judicial Code, § 268 (Comp. St. g 1245), as misbehavior so near 

the court as to obstruct the administration of justice. 

'■ Proceeding for contempt by the United States against Charles h. 
Craig. On demurrer to information. Overruled. 

Francis G. Caflfey, U. S. Atty., and Ben. A. Matthews and David 
V. Cahill, Asst. U. S. Attys., ail of New York City. 

William P. Burr, Corp. Counsel, of New York City (Edmund L,. 
Mooney, William E. C. Mayer, William C. Fitts, Charles T. B. Rowe, 
and Alfred B. Cruikshank, ail of New York City, of counsel), for 
défendant. 

MAYER, District Judge. Défendant has demurred to the informa- 
tion eharging him with contempt of court and has set forth 28 grounds 
of demurrer. It will not be necessary to refer in détail to ail the con- 
tentions urged in support of the demurrer. 

The proceeding against défendant is brought under section 268 of 
the Judicial Code (Comp. St. § 1245), which is in part as follows: 

"The said courts [United States courts] shall bave power * * * to 
punlsh, by fine or Imprisoumeut, at the discrétion of the court, contempts of 
thelr authority : Provided, that such power to punish for contempts shall not 
be construed to extend to any cases exeept the misbehavior of any person in 
their présence, or so near thereto as to obstruct the administration of 
justice. * * * " 

The contemptuous writing charged is contained in a letter alleged 
to hâve been written under date of October 6, 1919, and caused to be 

®S8For otber cases see same topie & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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delivered to the public service commissioner in response to an invi- 
tation to a conférence in respect of the transportation situation in 
the city of New York. Two extracts from the letter will illustrate 
the différence betvveen free and legally allowable criticism, on the 
one hand, and statements charged to be contemptuous, on the oth'er. 
Referring to refusai of this court to appoint at the time an addi- 
tional or coreceiver "acceptable to the board of estimate and apporj- 
tionment" in equity suits under which certain railroad properties came 
into the custody of this court, the letter of October 6, 1919, set fortb, 
among other things, 

"As you niust be aware, it is a very common thlng In large receivershlps to 
appoint additional reeeivers, particularly where there are varled and con- 
flicting interests ; and I hâve iiever been able to understand why, in a matter 
of great public concern sucli as this, Judge Mayer set himself against it." : 

Défendant had fuU right to make the observation supra. The right 
to criticize the correctness of the décisions of courts and judges has 
alw^ays existed under our form of government, and must continue tô 
exist, not merely as a right possessed by the individual, but as a safe- 
guard to our institutions. Such criticism often invites valuable dis- 
cussion and délibération, and not infrequently results in correcting 
error. But such right must not be confused with "the misbehavior 
* * * so near" the présence of the court "as to obstruct the ad- 
ministration of justice." Of this latter conduct the following fitom 
the letter of October 6, 1919, is a sufficient illustration : 

"Before any such conférence can be seriously considered, and as an évidence 
of good falth on the part of those acting by and under the authority of 
United States District Judge Mayer, there must be a reversai of the pollcy for 
whlch Judge Mayer is responsible of denying to myself and other members 
of the board of estimate and apportlonment any access to original sources oT 
information concerning the property and afCairs of thèse varions public 
utility corporations holding franchises to operate in the streets of New Yofk." 

It is alleged in the information, inter alia : 

"Neither the défendant nor any member or members of the board of estimate 
and apportlonment, nor any other authorized représentative of the city of 
New York, has ever been denied by this court, or by any one acting under its 
authority, or by either of sald reeeivers, or by the sald trustée, or by any 
authorlzed représentative of either of sald reeeivers or of sald trustée, aecess 
to any original or other source of information concerning any of the prop- 
erty or affairs of any public utility corporation holding any franchise fi-om, 
or any franchise to operate over, on, or under any street of, the city of New 
York. • * * 

"1. In said letter it was stated that this court in the sald suits and pro- 
ceeding was responsible for a pollcy of denying to the défendant and to other 
members of the board of estimate and apportlonment of the city of New 
York any access to original sources of information concerning the property 
and affairs of the varions public utility corporations in the hands of ' re- 
eeivers appointed by this court and holding franchises to operate In tl\e 
streets of New York ; whereas, In truth and in fact, this court never adopted 
such a pollcy, but, on the contrary, afforded to the défendant and to ail mem- 
bers of the board of estimate and apportlonment of the city of New York ac- 
cess to the said original sources of Information, and every facility for obtaln- 
ing Information concerning the property and affairs of the sald corporation, 
and expressly directed that the city of New York and Its officiais should hâve 
access to such Information, and In truth and In fact at no time sinçe tHfs 
court assumed jurlsdlction of any of sald corporations as aforesaid has Ithis 
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court, or any one actlng iinder its authority, ever denîed to the défendant, or 
to any meniber of the board of estimate and apportionment, or to any an- 
thorized représentative of the city of New York, or of any of its officiais, ac- 
cess to original or to any other sources of information concerning the property 
or affairs of any of said corporations. * * * 

"AU of the forcgoing statements in said letter, numbered from 1 to 4, in- 
clusive, and each of them, are and were false, and wore known by the de- 
fendant to be false when made, and were made in reckless disregard of the 
truth. 

"In addition to the statements above enunierated, the défendant by snch 
letter intended to charge, and willfuUy, knowiugly, unlawfully, falsely, and 
contomptuously therein and thereby did charge, that the court concealed the 
truth from the public and public officiais, and kept hidden facts which, in 
order to protect the public interests, should hâve been known to the public 
and public officiais ; whereas, in truth and in tact this court did not conceal 
the truth, or keep any facts hidden, from the public or from any public officiai, 
Imt, on the contrary, prior to the writing of said letter, this court ordercd and 
directed that there should be givcn to the public and public officiais every 
opportunity to ascertain the truth and evory facllity which might ald in re- 
^•ealiug the truth, and caused the corporation counsel for the city of New York 
to be served with notice of ail proceedings in said suits other than those re- 
lating to the ordiuary current administration of said receivershlps." 

Expressed in simple language, vvhat the information charges is that 
the part of the letter quoted vvas knowingly false, and that the court 
never denied access to original sources of information, but had or- 
dered and directed the contrary course. 

Read with the entire context, there is no escape from the conclu- 
sion that the letter in this respect charged a court of justice with 
adopting a policy which denied to public officiais access to original 
sources of information to which such public oflicials were entitled. 
On demurrer, the court can look only to the face of the writing, and 
is not enlightened as to what was in the raind of the défendant, as 
distinguished from what vvas expressed by him in writing. 

Such a charge is, indeed, grave. If true, the court which sanctions 
such a course is rightly subject at least to serions criticism. If false, 
he who is responsible for the utterance has undertaken a serious re- 
sponsibility in publishing that which, if believed, must bring a court 
into contempt and distrust, and in any event must create doubt in the 
minds of the uninformed as to the propriety and right of the court's 
conduct. 

The question, then, is whether such writing, alleged to be knowingly 
false, constitutes the contempt denounced by section 268 of the Ju- 
dicial Code. Since the décision in Toledo Newspaper Co. v. United 
States, 247 U. S. 402, 38 Sup. Ct. 560, 62 L. Ed. 1186, there is no 
longer any question that it is not necessaiy that the contempt be corn- 
niitted in the physical présence of the court, nor in the courthouse it- 
self, nor in its corridors. The holding to the contrary in the case of 
In re Daniels (C. C.) 131 Fed. 95, was, in effect, overruled by the 
Toledo Newspaper Co. Case, supra, and there can no longer be any 
doubt that, if the other éléments of contempt exist, the misbehavior, 
although it did not take place in the physical présence of the court, 
did oecur "so near thefeto" as to sUbject the défendant to the jurisdic- 
tion of this court, under the doctrine of the Toledo Case. 

fi] It is contended, however, that défendant in his capacity as 
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comptroller of the city of New York was entitled to what his counsel 
speak of as "political privilège," or, to use the language of their brief : 

"Tlie letter of the défendant comptroller • * * was the subject of abso- 
lute privilège." 

This point might, on demurrer, be disregarded, for the reasons set 
forth in the opinion of this court dated December 23, 1919; but, as it 
is pressed again, it may as well be disposed of. The case before the 
court is not one of civil liabilitv, as were Spalding v. Vilas, 161 U. S. 
483, 16 Sup Ct. 631, 40 L. Ed.' 780, De Arnaud v. Ainsworth, 24 App. 
D. C. 167, 5 L. R. A. (N. S.) 163, Farr v. Valentine, 38 App. D. C. 
413, Ann. Cas. 1913C, 821, and Chatterton v. Secretary of State, 2 
Q. B. 189. In thèse cases, it was sought to hold public officiais in 
money damage in connection with writings published in the perform- 
ance of their duties. The privilège accorded as a necessary protec- 
tion is thus summed up in the Spalding Case, supra: 

"We are of opinion tliat the same gênerai considérations of public policy 
and convenience which demand for judges of courts of superior jurisdictlon 
immunlty from civil suits for damages arisiiig from acts done by them in the 
course of the performance of their judicial functions apply to a large extent 
to officiai communications made by heads of executi%'e departments when en- 
gagea in the discharge of duties imposed upon them by law. The interests of 
the people require that due protection be accorded to them in respect of their 
officiai acts. As in the case of a judicial offlcer, we recognize a distinction 
between action taken by the head of a department in référence to matters 
which are manifestly or palpably beyond his authority, and action having more 
or less connection with the gênerai matters committed by law to his control or 
supervision. Whatever difficulty may arise in applying thèse principles to 
particular cases, in which the rights of tlie citizen may hâve been materially 
impaired by the inconsiderate or wrongful action of the head of a department, 
It is clear — and the présent case ro(iuires nothing more to be determined — 
that he cannot be held liable to a civil suit for damages on aceount of officiai 
communications made by hini pursuaut to an act of Congress, and in re- 
spect of matters wlthin his authority, by reason of any Personal motive that 
might be alleged to hâve promptcd his action ; for personal motives cannot be 
imputed to duly authorized officiai conduct. In exercising the functions of 
his office, the head of au executive department, koeping within the limits of 
his authority, should not be under an appréhension that the motives that 
control his oilicial conduct may at any tinie become the subject of inquiry in 
a civil suit for damages. It would seriously cripple the proper and effective 
administration of public affairs, as intrusted to the executive branch of the 
government, if lie were subjected to any such restraint. He may hâve légal 
authority to act, but he may hâve such large discrétion in the premises that 
it will not always be his absolute duty to exercise the authority with which he 
is invested. But if he acts, having authority, his conduct cannot be made the 
fouudation of a suit against him personally for damages, even if the circum- 
stances show that he is not disagreeably Impressed by the fact that his action 
injuriously affects the claims of particular individuals." 

But neither in the cases above cited nor in any other case in the 
American or English Reports can there be found any décision which 
holds that there is a privilège, absolute or qualified, to commit con- 
tempt of court. Nor is there any analogy between misbehavior in 
the sensé of section 268 of the Judicial Code and the publication or 
utterance of the written or spoken word which may constitute libel 
or slander. In the one case, the courts are impersonal, and are con- 
cerned only with — 
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"the misbehaylor of any persori in their présence or so near thereto as to 
obstruct the administration of justice." 

In the other case, the injury is individual to him who is libeled or 
slandered, and a case might conceivably arise where a person might 
be guilty of contempt of court, and yet not be Uable in damages as 
for libel or slander to the judge in respect of whose court he has 
cortimitted contempt. Nor is the comptroller of the city of New 
York clothed with any privilège which will protect him for acts com- 
mitted in contempt of court. He is not a member of the Législature, 
even though it may be urged that the board of which he is a member 
has certain delegated powers in the nature of législative functions; 
and, indeed, for that matter, no one would contend that a member of 
the Législature would be free to commit contempt of court by mis- 
behavior outside the halls of the législative body in any manner he 
pleased as to the act or conduct of any court or judge. 

[2] It is further contended that, as the information does not set 
forth that any particular motion or other particular matter was then 
aWaiting décision, it follows that the information fails to set forth any 
act of contempt. This argument proceeds upon the theory that, al- 
though an action or suit is pending, contempt can only be committed 
if the rnisbehavior is directed to a definite matter which is to be dis- 
posed of by the court's order, judgment, or decree, dealing with that 
précise subject-matter. 

[,3] In the case at bar, the information sets forth that two Consol- 
idated causes in equity and one bankruptcy proceeding were pending 
in this court on October 6, 1919. By virtue of the equity causes (the 
information shows) there came into the custody of the court large 
and extensive properties of public utilities, subway, elevated, and 
surface transit lines. It is plain that in the equity causes and the 
bankruptcy proceeding the court would be called upon from time to 
tirhe to make orders and decrees. Such orders and decrees would not 
ùierely aflfect the property as such, but necessarily affect the relation 
•qf the property to the public. 

. The very nature of the properties and the légal proceedings involv- 
ing them cast upon the court from the beginning a continuing duty,, 
which must necessarily be performed through the agency of orders, 
instructions, and decrees decided upon from time to time and express- 
ed in such form as may be appropriate. Until, therefore, the prop- 
efty is no longer in the court, and the court by its final decree or 
prôper order has released the property from its custody, and has no 
further duty to perform, the equity suits and the bankruptcy proceed- 
ing are in every sensé pending. 

'li the act or conduct attacked has been completed and is not sus- 
'ceptible of change, it may be contended with considérable merit that 
the attack can no longer "obstruct the administration of justice." It is 
^Iso true that many of the cases hâve occurred where a particular 
subject-matter was hterally sub judice. Naturally, cases of contempt 
'arise most frequently with référence to a particular subject or point 
of controversy. But, bearing in mind ail that has been so definitely 
said in the opinion of the Chief Justice in the Toledo Case, supra, the 
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test really is not whether the "misbehavior" is directed against the 
décision of a particular question sub judice, but whether it is of such 
a kind as to be obstnictive of the administration of justice. See, also, 
Ex parte McLeod, 120 Fed. 130; Ex parte Hudgins, 249 U. S. at page 
383, 39 Sup. Ct. 337, 63 L. Ed. 656; U. S. v. Shipp, 203 U. S. at page 
574, 27 Sup. Ct. 165, 51 L. Ed. 319, 8 Ann. Cas. 265. As stated by 
the United States attorney: 

"But, so far as can be discovered, In no case has it ever been held that, in 
order to constitute contempt, the particular matter with which the court was 
coucerued must in fact hâve been tlien in its mind for future action. So nar- 
row and précise a subdivision of the steps in a cause would, it is submitted, 
make a farce of tlie authority and duty of tlie courts to maintain their dignity 
and enforce opportunity for the exercise of their lawful jxivi'ers in orderly 
fashion. * * * ïhe only method by which actual substance can be given 
to an effective use made of the indisputable power of the court to prevent 
attempts at interférence vv'ith the free exercise of its functions in a cause is, 
upon considération of the nature of the cause itself and the character of the 
comment or conduct involved, to détermine in each instance whether or 'not 
the comment or conduct is such that the natural tendency would be to in- 
fluence or bring about 'the baleful resuit' which is prohibited. This is the 
governing principle in every well-considered or authoritative décision on the 
subject. It is believed that there is not to be found in the boolis anything to 
the contrary, either in the form of deliberate statement of the law or of action 
by a court." , 

See, also, In re Chadwick, 109 Mich. 588, 67 N. W. 1071 ; People v. 
News-Times Publishing Ce, 35 Colo. 253, 84 Pac. 912; Pattersori 
V. Colorado, 205 U. S. at page 460, 27 Sup. Ct. 556, 51 L. Ed. 879, 10' 
Ann. Cas. 689. _ _ ^ 

Finally, examining the information, it appears that it is alleged that 
the court was falsely charged in effect with a policy or course of con- 
duct by which it denied to public officiais access to original sources of 
information. It will be noted that défendant refers to "the policy" 
for which the court is responsible. Indeed, counsel for défendant assert 
in their brief : 

"The information itself discloses on its face that Judge Mayer had adopted 
a settled policy and a fixed purpose in regard to the character of the informa- 
tion to be accorded by the receivers and the trustée to the clty officiais." , 

But counsel contend that this action of the court was "presëntly 
final." It must be plain that "policy" means a continuing course in a 
pending cause, and the alleged false statement in respect thereof looked 
to the présent and the future, as well as the past. But it is not neces- 
sary to place the décision of this question on either narrow or technical 
ground. The question is broader and reaches further. 

Such statements as are alleged in the information to be knowingly 
false hâve, for their purpose and expected effect, the création of a f ear 
in the mind of the court that it will invite popular distrust, and perhkpîs 
condemnation, if it continues the course which it has pursued. The as- 
sault is based on the assumption — fortunately rarely correct-^that 
the court will shape its décisions to meet passing popular approval 
and to avoid passing popular criticism. It is intended to play on 
human frailty, and to deflect and deter the court f rom the performance 
of its duty, and drive it into a compromise with its own unfettered 
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judgment, by placing it, through the médium of knowingiy taise as- 
sertion, in a wrong position before a public which has little opportunity 
to investigate the f acts and ascertain the truth. 

Such conduct, however futile in its results, clearly constitutes "an 
obstruction to the administration of justice." Ail the problems of a 
pending cause, and, in a larger sensé, the community itself, are en- 
titled to the free and unaffected exercise of that judgment which, 
under the Constitution, has been confided to the courts. As said by 
Mr. Justice Holmes in Patterson v. Colorado, supra: 

"When a case is flnished, tlie courts are subjcct to the saine criticism as 
other people, but the propriety and neeessity of prevonting interterenco with 
the course of justice by prématuré statement, argument, or intimidation hardly 
can be denled." 

The question is not whether, as matter of fact, the court has been 
or will be deterred from the performance of its duty; but, as said 
by Mr. Chief Justice White : 

"Tlie test, therefore, Is the character of the aet done and its direct tendency 
to prevent and obstruct the discharge of judicial duty. * • * Again. it 
is said there is no proof tliat the mind of the judge was influenced or his 
pnrpose to do his duty obstructed or restrained by the publications, and 
therefore there was no proof tending to show the wrong complained of. But 
liere again not the influence upon the mind of the particular judge is the 
criterion, but the reasonable tendency of the acts done to influence or bring 
about the baleful resuit is tlie test. In other words, having regard to the 
powers conferred, to the protection of society, to the honest and fair adminis- 
tration of justice and to the evil to corne from its obstruction, the wrong dé- 
pends upou the tendency of the acts to accoinplish this resuit without référ- 
ence to the considération of hovv far they may hâve been without influence in 
a particular case. The wrongdoer may not be heard to try the power of the 
judge to resist acts of obstruction and wrongdoing by hini conunitted as a 
l»relude to trial and punishment for his wrongful acts." Toledo Newspaper 
Co. V. U. S., 247 U. S. 419, 421, 38 Sup. Ct. 560, 62 L. Ed. 1186. 

Being of the opinion, therefore, that the ■ information sets forth 
facts constituting "misbehavior" of the défendant "so near" to the prés- 
ence of the court "as to obstruct the administration of justice," the 
demurrer is overruled. 

Monday, March 15, 1920, at 10:30 a. m., in room 331, Fédéral Build- 
ing is fixed as the time and place to plead to the information. Settle 
order on one day's notice. 



RANKIN V. MILLER et al. 

(District Court, D. Delaware. August 19, 1918.) 

No. 231. 

1. rieadtng <S='335 — Supplemental bill, delivered to clerk, held to hâve been 
"flled." 

Where a supplemental Mil and motion for leave to file it had been de- 
livered to the clerk, of which defendant's counsel had notice, it was 
"flled," wlthin Comp. St. § 1594, though, at the court's suggestion that the 
matter be deferred until a motion to dismiss a previous supplemental 
bill was disposed of, the application was withdrawn for the présent (cit- 
ing Words and Phrases, Second Séries, Pile.) 

®=aFor other cases sce same topic & KBY-NUMBER in ail Key-Numbered Digests & Indeiet 
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2. Pleading ©=>276 — Leave to flle supplemental bill granted. 

Where, pending a motion to file a supplemental bill substltutlng as 
plaintiff a suceessor of the original plaintiffi as receiver, that receiver re- 
signed and his suceessor applied for leave to flle a new supplemental bill, 
substituting himself as complainant, which was withdrawn until disposai 
of the pending motion to dismiss, the court will grant leave to flle the bill 
after withdrawal of the preceding supplemental bill, if it bas discrétion 
to do so. 

In Equity. Suit by George C. Rankin, as receiver, against Charles 
R. Miller and others. On motion to file a supplemental pétition, sub- 
stituting Charles D. Hamner as plaintiff. Leave to file granted. 

John F. Neary, of Wilmington, Del., for plaintiff. 

Hugh M. Morris, of Wilmington, Del., for défendant Miller. 

McPHERSON, Circuit Judge. When this suit was begun in 1902 
the plaintiff was George C. Rankin, receiver of the First National 
Bank of Aima, Kan. The parties proceeded in a leisurely fashion for 
more than 10 years, but finally brought the case to a hearing and put 
in their évidence; the resuit being that on July 15, 1913, Judge Brad- 
ford filed an opinion in favor of the plaintiff. In the course of the 
suit he delivered three opinions, which are reported in 130 Fed. 229, 
199 Fed. 342, and 207 Fed. 602. Although the court decided in fa- 
vor of the plaintiff (207 Fed. 602), no formai decree has yet been 
entered ; the reason, perhaps, being that Rankin had resigned on 
March 27, 1913, before the décision was announced. He was suc- 
ceeded by Scott Nesbitt, who served until May 1, 1915, but was never 
substituted as plaintiff on this record. In turn Nesbitt was succeeded 
by Charles K. Korbly, who filed a supplemental bill on September 27, 
1915, by leave of the court, asking to be made a party. A motion to 
dismiss this bill was filed on March 17, 1917, and while the motion 
was pending the défendants' time for answering it was extended. 
While the motion was still undecided, Korbly resigned, and on May 
1, 1917, Charles D. Hamner became his suceessor. He promptly took 
steps to be substituted as plaintiff, and on June 4, 1917, asked the 
court for leave to file a second supplemental bill with this object. It 
is true, however, that nothing appears in the docket entries in référ- 
ence to the matter, and on July 11, 1918, he again asked leave to file 
the bill ; the motion being made under Act Feb. 8, 1899, c. 121, Comp. 
Stat. § 1594. One of the défendants objected that the motion is too 
late, and urges as a reason that the "motion or supplemental pé- 
tition" to substitute has not been "filed at any time within twelve 
months" after May 1, 1917, the date of Korbly's retirement. 

[1] As it seems to me, the objection should not prevail. The 
affidavit of Hamner's counsel, the averments of which are not dis- 
puted, shows that on June 4, 1917, when the motion to file was first 
made, Judge Bradford suggested that the matter be deferred until the 
motion to dismiss Korbly's supplemental bill should be disposed of. 
In this suggestion counsel acquiesced, and the clerk's rough minute 
of that day contains the notation : 

"Mr. Neary moves et for leave to flle further supplemental bill. 
"Withdraw application for présent time." 

^s>For otiier eues see same toplc & KEY-NUMBER in ail Key-Numbered Divests t Indexes 
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But the motion and the supplemental bill were then in the clerk's 
hands, with his notation thereon of the date when they came into his 
possession, and they hâve been in his officiai custody among the 
papers of the case ever since. The défendants' counsel had notice of 
the motion, and were acquainted with the contents of the bill; but 
they did not object, and did not then intend to object, to the mère 
filing. 

I regard what was donc on June 4 as the full équivalent of a formai 
filing and a taking of the motion under advisement, and I think it 
would be technical in the extrême to hold otherwise. The subject is 
considered, and cases cited, in 2 Words and Phrases, Second Séries, 
ad verb. "File," in 8 Stand. Ency. Proc. 977 et seq., and in 19 Cyc. 
528, 529. 

[2] Moreover, if I hâve any discrétion in the matter, I should per- 
mit the bill to be filed now. The motion to dismiss Korbly's supple- 
mental bill was not disposed of until January 22, 1918, when the mo- 
tion was abandoned, and the 4 months' delay of Hamner's counsel af- 
ter that date to bring his own motion forward is satisfactôrily explain- 
ed and excused by his affidavit. But I think it is sufficient to décide 
the pending motion on the other ground, and I therefore direct the 
clerk formally to file the second supplemental bill as of June 4, 1917, 
and to order answers to be filed thereto within 30 days. 



GREBN V. SOUTHERN TIIVIBER CO. 

(District Court, S. D. Georgia, E. D. June 26, 1920.) 

Logs and logging <@=3(9) — ^Reser\'ation of shore strip construed. 

Exception or réservation In timber eonveyance of "timber or trees stand- 
ing witbm 150 feet of tlie margin of tlie uplands. * * * The intent 
* • * is to gave and except sucli * • * trees as stand witliin 150 
feet of the river front, this margin being reserved for tlie purpose o£ pro- 
tecting the bluff or river f routage from tlie encroachment of the tides"- — 
TieH to reserve ail trees and timber standing within 150 feet from the 
Une where the water (whether on marsh land or otherwise) touches the 
upland ; the intention being, not to fix the boundary only at those por- 
tions of the river where the land was so liigh as to be a bluff, but to re- 
serve a f routage on the land contiguous to the water 150 feet wide. 

In Equity. Suit by Gay Green against the Southern Timber Com- 
pany. Decree for complainant. 

H. Wiley Johnson, of Savannah, Ga., for plaintiff. 
Adams & Adams, of Savannah, Ga., for défendant, 

BEVERIvY D. EVANS, District Judge. The owner of land con- 
veyed certain timber thereon by an instrument containing the fol- 
lowing exception and réservation : 

"Excepting and reserving, however, from said granted and leased premlses 
the timber or trees standing within 150 feet of the margin of the uplands ; 
it being understood and agreed that said excepted timber or treas is not to be 
turpentined or eut, and that no railroad or tramroad through the said mar- 

,^=aFor otlier eases see same toBlc & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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gin of timber shall be built or run up and down sald margin, except dlrectly 
through the same, to a place of landing wherever necessary. The intent and 
meaning of this réservation or exception is to save and except such standinij 
timber and trees as stand witliin 150 feet of the river front; this margin 
being reserved for the purpose of protecting the bluff or river frontage from 
the encroachment of the tides." 

The controlling question on the interlocutory hearing for an in- 
junction against a purchaser from the grantee to restrain the cut- 
ting and removal of the timber alleged to hâve been reserved is 
the construction of the above exception or réservation. 

I construe the exception in the timber lease to reserve ail trees 
and timber standing within 150 feet from the line where the water 
(whether on marsh land or otherwise) touches the upland. I reach 
this conclusion by giving eflfect to the words of the exception, and of 
the grantor's interprétation of them, se as to give to both a reasonable 
effect. The exception definitely fixes that line as the "margin of the 
upland." The interprétative clause calls it the "river front." The 
purpose of the grantor, as stated by him, was to protect "the bluff or 
river frontage from encroachment of the tides." Construing both 
clauses together, I do not think that the words "bluff" and "river 
frontage" were intended to fix the boundary only at those portions 
of the rivef where the land was so high as to be a bluff, but the gran- 
tor's purpose was to reserve a frontage on the land continguous to the 
water 150 feet wide. This view is strengthened by the provision in 
the exception that no railroad or tramroad shall be run up and down 
"said margin." This provision is a négation of the latéral use of the 
upland excepted, and evidently was intended to prevent the construc- 
tion of a railroad or tramroad over the upland within 150 feet of the 
water line, for its entire length. 

Giving this construction to the réservation in the lease, a pendente 
lite injunction, in view of the other facts in the record, should be 
granted. 



In re BUTCHER et al. 
Pétition of MAGUIRE. 

(District Court, D. Massachusetts. May 5, 1920.) 
No. 25984. 

Bankruptcy "^345 — Creditors contributing to expense of litigation not èn- 
titled to préférence from fund reeovered. 

Creditors contributing to the expense of litigation by the trustée are 
not generally entitled to preferential payment from the fund reeovered, 
beyond repayment of their expense contributions. 

In Bankruptcy. In the matter of Ella C. Butcher and Grâce Mar- 
shall, bankrupts. On review of order of référée denying pétition of 
Maguire, executor. Affiirmed. 

Arthur T. Johnson, of Boston, Mass., for Maguire. 
Wilbur H. Powers, of Boston, Mass., for bankrupts. 

^=3For other cases see same topic & KEYrNUMBBR in ail Key-Numbered Digests & Indexes 
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MORTON, District Judge. The présent proceedings rai se no ques- 
tion as to the allowance of expansés of litigation from the amount 
recovered ; it being taken for granted, apparently, by ail parties con- 
cerned, that they are allowable. The prayer of the pétition is that 
the amount recovered — 

"should be treated as a spécial fund and sliould be flrst devoted to the payment 
of the daims of those creditors who contributed to and guaranteed the ex- 
pansé of the trustée In bringing and icarrying forward said litigation 
* • * In proportion to the amount of their contribution thereto." 

The amount recovered is now part of the estate in bankruptcy, the 
distribution of which is governed by the Bankruptcy Act (Comp. St. 
§ 9586 et seq.). As said in In re Morris, 204 Fed. 770, 123 C. C. A. 
220, the act contemplâtes equality of treatment among creditors of 
the same class. It is at least doubtful whether the court has power to 
make a différent distribution of assets from that provided in the act. 
To award préférences among creditors for supposedly meritorious or 
helpful service by them in the administration of the estate would in- 
troduce a wide, and I think unwise, élément of discrétion. It cer- 
tainly ought not to be done unless the effect of a refusai to contribute 
to the fund required for litigation by the estate was squarely put 
to creditors at the time when they were asked to contribute, as it vi^as 
in Cornell v. Nichols, 201 Fed. 320, 119 C. C. A. 558. 

Order of référée affirmed. 



UNITED STATES v. ROBINSON et al. and flve other cases. 

(District Court, W. D. Oklahoma. June 11, 1920.) 
Nos. 2158-2161, 2164, 2165. 

1. Conspîracy <S=43 (5) — Averments as to conspiracy cannot be aided by allé- 

gations as to overt acts. 

Regardless of whether the conspiracy requires the commission of an 
overt act to become criminal, averments as to formation of the conspiracy 
cannot be aided by allégation as to commission of an overt act, so as to 
charge an offense, but the conspiracy must be sufficiently charged. 

2. Indictment and information <S=110(10) — Indictment averring conspiracy to 

charge excessive price of sugar insuiiîcient to state any offense. 

Assuming the valldity of Food Control and District of Columbia Eents 
Act, Oct. 22, 1919, making it unlawful for any person t'> exact excessive 
priées for any necessity, or to aid or to abet doing of any act made unlaw- 
ful, an indictment charging that défendants did conspire, combine, and 
agrée, etc., that they would purchase and cause to be purchased large 
quantifies of sugar, which Is a necessity, and would exact and receive ex- 
cessive priées therefor, is Insufficlent to state any offense, for, though the 
gênerai terms of the act be sufflcient, and "excessive" has well-defined 
meaniug among lexicographers, the indictment itself must state the par- 
ticulars charged, so as to give some basls showlng that an excessive price 
was exacted ; a charge in the gênerai language of the statute being in- 
sufficlent. 

J. T. Robinson and another, Harry E. Alton and another, O. H. 
Dietz and another, Oscar D. Halsell and another, John D. Thomas 

®=aFor other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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and another, and Charles E. Van Cleef and others were severally in- 
dicted for violation of the Food Control and District of Columbia 
Rents Act of October 22, 1919. On demurrers to indictments. De- 
murrers sustained. 

Wilson, Tomerlin & Threlkeld, of Oklahoma City, 0kl., for défend- 
ants Dietz and Morris. 

P. C. Simons, of Enid, Okl., and Keaton, Wells & Johnston, of 
Oklahoma City, Okl., for défendants Alton and Smallwood. 

Pierce & McClelland and E. E. Blake, ail of Oklahoma City, Okl., for 
défendants Halsell and Crahan. 

Cottinham & Hayes, of Oklahoma City, Okl., for défendants Thomas 
and Rucks. 

Keaton, Wells & Johnston, of Oklahoma City, Okl., for défendants 
Van Cleef, Cooter, and Farnam. 

POLLOCK, District Judge. The above entitled and numbered cases 
are each and ail prosecutions by the govemment under the amendment 
of October 22, 1919, known as the Food Control and the District of 
Columbia Rents Act (chapter 80, 41 Stat. 297). To the indictments 
défendants, each and ail, hâve demurred on similar grounds. Thèse 
demurrers hâve been presented in oral argument, and now stand sub- 
mitted for décision on. voluminous brief s of counsel for respective par- 
ties. As the indictments and the demurrers thereto are so like or simi- 
lar in nature, language, form, and légal intendment as to présent in 
each case the same légal controversies, they may well be, and will be, 
ruled by this one mémorandum. 

The charge made against défendants, briefly stated, is that of a 
conspiracy to sell a named necessary food product at an excessive price. 
While in each case but one offense is charged, many overt acts are 
alleged to hâve been done in furtherance of the purpose of the illégal 
confederacy. The act charged to hâve been violated by défendants is 
of course a war measure, the force and effect of which will end and 
the act itself sink into désuétude when, if ever, the late war between 
this nation and the Central Powers of Europe shall hâve been formally 
declared at an end. In the course of this mémorandum the fact that 
such formai déclaration required to end the war in theory had not 
been made at the date the law was enacted, therefore at said time the 
fact this country still remained at war, will be conceded. 

Again, the complète, absolute, and plenary power of Congress to 
enact any and ail législation by it deemed appropriate or necessary in 
time of actually existing warfare between this country and another or 
others to préserve its national life is also conceded. Hence the ques- 
tion hère presented concems itself more with the sufficiency of the 
facts pleaded in the foregoing indictments to charge against défend- 
ants a public offense under the settled principles and forms of criminal 
pleading than as to the constitutional right and power of the Congress 
to legislate on the subject of food control in the exercise of the war 
powers by Congress, to protect the country and f eed and maintain its 
armies in time of war. Viewed in this light, it is évident the language 
266 F.— 16 
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of the act itself must be first considered in connection with the cliarg- 
ing part of the several indictments in a détermination of the question 
presented. 

[1,2] The language of the act under which the indictments in thèse 
cases are f ound reads : 

"It Is hereby made unlawful for any person willfully to destroy any neces- 
saries for the purpose of enhancing the priée or restrictlng the supply there- 
of ; knowingly to commit waste or willfully to permit preventable détériora- 
tion of any necessaries in or in connection with their production, manufacture, 
or distribution ; to hoard, as defined In section 6 of thls act, any necessaries ; 
to monopolize or attempt to monopolize, either locally or generally, any neces- 
saries ; to engage in any discrimina tory and unfair, or any deceptive or 
wasteful practice or device, or to make any unjust or unreasonable rate or 
charge in handling or dealing In or with any necessaries; to conspire, com- 
bine, agrée, or arrange with any other person (a) to limit the faeillties for 
transporting, producing, harvesting, manufacturing, supplying, storing, or 
dealing in any necessaries; (b) to restrlct the supply of any necessaries; 
(c) to restrlct distribution of any necessaries; (d) to prevent, limit, or 
lessen the manufacture or production of any necessaries In order to enhance 
the prlce thereof ; or (e) to exact excessive priées for any necessaries, or to 
aid or abet the doing of any act made unlawful by thls section. Any person 
violatlng any of the provisions of thls section upon conviction thereof shall 
be flned not exceeding ,$5,000 or be imprlsoned for not more than two years, or 
both : Provided, that thls section shall not apply to any farmer, gardener, 
horticulturist, vineyardist, planter, ranchman, dairyman, stockman, or other 
agriculturist, with respect to the farm products produced or raised upon land 
owned, leased, or cultlvated by hîm : Provided further, that nothîng in thls 
act shall be construed to forbld or make unlawful collective bargainlng by any 
coopérative association or other association of farmers, dairymen, gardeners, 
or other producers of farm products with respect to the farm products pro- 
duced or raised by Its members upon land owned, leased, or cultlvated by 
them." Section 2. 

The charging part of the indictment in case No. 2158 (identical or 
similar in ail of the other cases) reads : 

"Défendants, then and there belng, dld then and there willfully, unlawful- 
ly, knowingly, and feloniously conspire, combine, agrée, and arrange with 
each other, and with divers other persons to the grand jurors unknown, to 
commit an offense agalnst the United States of America ; that is to say, that 
each and ail the aforementioned défendants unlawfully, willfully, knowingly, 
and feloniously did conspire, combine, agrée, and arrange with each other, and 
with divers other persons to the grand jurors unknown, that they should and 
would, as the managing and activé officers of CarroU, Brough & Hobinson, a 
corporation, and as indlvlduals, purchase and cause to be purchased large 
quantltles of sugar, whlch commodlty Is a food used for consumptlon and Is 
a neeessary, from the Great Western Sugar Company, of Denver, Colorado, 
the Alton Mercantile Company, of Enld, Oklahoma, and the Callfornia & Ha- 
waiian Sugar Refinlng Company, of San Francisco, Callfornia, and divers 
other sugar reflneries, and divers wholesale dealers in sugar and brokers, 
whose names are to the grand jurors unknown, and that they should and 
would, when sald sugar was so purchased by Carroll, Brough & Robinson, a 
corporation, by and through the said défendants, as the active officers in 
charge thereof, then and there unlawfully, willfully, knowingly, and felo- 
niously demand, exact, and recelve, and cause Carroll, Brough & Robinson, a 
corporation, to willfully, unlawfully, and knowingly, and feloniously exact, de- 
mand, and recelve, excessive priées thc.refor from the retail grocers, merchants, 
and dealers in sugar in the state of Oklahoma, and other territories to the 
grand jurors unknown." 

From the àbove quotations from the amendment of the act under 
which thèse prosecutions are instituted, and from the language employ- 
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ed by the pleader in the indictment, it is seen the charge as presented 
is in tlie exact language of the clause of section 4 of the act as amend- 
ed. The question first presented by the demurrers to the several in- 
dictments, is this: 

Conceding war to hâve actually or theoretically existed at the date 
this amendment took effect (October 22, 1919), and further conceding 
to Congress the fullest and most absolute plenary exercise of législa- 
tive power at the date this enactment took effect to provide for the 
safety of the nation and the maintenance of its armies then engaged in 
war, through the préservation and control of necessary and essential 
food products of the country, and further conceding the right of the 
Congress to create just such exceptions and exemptions from the 
opération of the act which are found written therein, the questions 
remain: Does an indictment charging, as thèse do, the défendants, 
in the language of the statute, state a public offense under the settled 
principles of the law of criminal pleading and practice in this country 
essential to be observed in any orderly enforcement of the laws of 
our land, and having a reasonably décent regard for the safety of 
the individual citizen against oppression, which is, or should be, the 
suprême law of our land? (2) If so, is it within the constitutional 
power of the Congress to carve out and create a new criminal offense 
in language so broad, comprehensive, indefinite, gênerai and uncer- 
tain of meaning as is clause (e) of the amendment above quoted? If 
both of thèse questions be answered in the affirmative (and they will 
be considered together), it is obvious the indictments presented must 
be held impregnable to the challenge made by the demurrers; other- 
wise, not. 

A glance at the language employed by the pleader in drafting the 
indictments is sufficient to show it was his thought the language employ- 
ed by the Congress in the act is sufficiently definite and certain to 
charge the commission of a public offense, and this for the reason the 
language found in the charging part of the indictments is identical 
with that found in the act itself. Hence the question first presented is 
this: Conceding the constitutional validity of the act in creating in 
clause (e) a new criminal offense, if sufficient issuable facts be pleaded 
to bring the défendants within the prohibition of the act, yet is an 
indictment drawn under said clause in the language therein employed 
sufficiently definite and certain to state a public offense? 

In the considération of this question it must be borne in mind the 
chargé hère presented is one of criminal conspiracy to violate the 
provisions of said clause (e). If this criminal conspiracy be that créât- 
ed by the amendment itself, then it was entirely unnecessary for the 
pleader to set out the doing of the many overt acts in furtherance of 
the unlawful confederacy to make out a complète or punishable offense 
in thèse cases, for none such are required to be either pleaded or proven 
under the language of the act itself. Hence the acts alleged to hâve 
been donc in furtherance of the conspiracy add nothing whatever to 
the charging portion of the indictment. 

Again, if the conspiracy attempted to be charged in thèse cases is 
framed tinder the old conspiracy act (section 37 of the Pénal Code 
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[Comp. St. § 10201]), while it is requisite in such case to plead and 
prove the doing of one or more overt acts by one or many of the co- 
conspirators after the formation of the conspiracy and in furtherance 
of its unlawful purpose to make ont a completed and punishable of- 
fense, yet such overt acts charged to hâve been done cannot be re- 
sorted to, to explain or aid in any manner in making out the criminal 
charge of conspiracy. This is the settled law. In United States v. 
Britton, 108 U. S. 199, 2 Sup. Ct. 531, 27 L. Ed. 698, Mr. Justice 
Woods, delivering the opinion of the court, says : 

"The provision of the statute, that there must be an act done to effect the 
object of the conspiracy, merely affords a locus penitentiœ, so that before the 
act done either one or ail of the parties may abandon their design, and thus 
avold the penalty prescribed by tlie statute. It follows as a rule of criminal 
pleading that, in an indictment for conspiracy under section 5440, the con- 
spiracy must be sufficiently charged, and that it cannot be aided by the 
averments of acts done by one or more of the conspirators in furtherance of 
the object of the conspiracy. Reg. v. King, 7 Q. B. 782 ; Commonwealth v. 
Shedd, 7 Oush. 514." 

In Pettibone v. United States, 148 U. S. 197, 13 Sup. Ct. 542, Z7 
L,. Ed. 419, Mr. Chief Justice FuUer, deHvering the opinion for the 
court, says: 

"The conspiracy must be sufficiently charged, and cannot be aided by aver- 
ments of acts done by one or more of the conspirators lu furtherance of the 
object of the conspiracy." 

^ In Dealy v. United States, 152 U. S. 539, 14 Sup. Ct. 680, 38 E. Ed. 
545, Mr. Justice Brewer, deUvering the opinion of the court, says : 

"If tlïe conspiracy was entered into vfithin the limits of the United States 
and the jurisdiction of the court, the crime was tlien complète, and the sub- 
séquent overt act in pursuance thereof may bave been done anywhere." 

See, also, Bannon & Mulkey v. United States, 156 U. S. 464, 15 
Sup. Ct. 467, 39 E. Ed. 494; Hyde v. Shine, 199 U. S. 62, 25 Sup. Ct. 
760, 50 L. Ed. 90; Hyde v. United States, 225 U. S. 347, 32 Sup. Ct. 
793, 56 E. Ed. 1114, Ann. Cas. 1914A, 614. 

Hence it is seen ail that is hère charged against défendants is a 
conspiracy to charge excessive priées for the necessary commodities 
by them sold. What constitutes this excessive price is nowhere de- 
fined, stated, or charged. What the market price of the necessary 
commodity was at the time is not stated or charged. What the true 
or intrinsic value of this necessary f ood product is, in comparison with 
other necessary food commodities, is not stated. In certain of the 
cases, at least, défendants are charged as wholesale merchants deal- 
ing or trading in this necessary food product at wholesale, in which 
event, to remain in such business, of necessity, they must continue to 
replace the stock of the commodity as exhausted by sales. Yet in 
no manner or way is such replacement cost or value stated. Indeed, 
the charging part of the indictments in thèse cases nowhere allèges the 
amount charged or the price at which défendants purchased the neces- 
sary food products ; hence the only act charged against défendants 
in thèse cases is the bald, naked conclusion in the mind of the pleader 
that défendants conspired to charge a price (not stated) which the 
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grand jurors find or considered in their minds (no other standard of 
measure is given) to hâve been excessive? 

True, the priées now charged and paid, and which hâve for some 
time prevailed, are unquestionably excessive as compared with those 
of former years. But the reason for this is not difficult to see nor hard 
to understand. Whether the priées charged by défendants, whatever 
they may hâve been, will, in future, be regarded as excessive, no man 
hving can tell with certainty. In ail probability the answer to this 
question dépends more upon whether this country shall continue to 
feed warring Europe and our people at war in Europe, or whether our 
people shall again settle down to normal, natural, peaceful life of pro- 
ducing a sufficient food supply, than it does or will on acts of Congress 
or criminal prosecutions in our courts of justice. 

What is an excessive price or a low price for any commodity, in 
ail reason, is, and ever must continue to be, one of comparison only. 
"There is nothing either good or bad, but thinking makes it so." Be- 
ing a matter capable of ascertainment only by comparison, and inca- 
pable of being judged by any fixed standard, and, in the end, controUed 
l3y the law of supply and demand, can it be possible for the law-mak- 
ing power, in the iirst instance, to create a criminal offense in such 
vague, indefinite, uncertain language as is that found in clause (e) of 
the amendment, above set forth; and, having donc this, again, is it 
possible under the settled principles of criminal practice and procédure 
m the courts of justice of our country, guided by a written Constitu- 
tion, to charge a citizen with the commission of a crime in the vague, 
indefinite, uncertain, gênerai language of this enactment? I do not so 
believe, and if it be so held, now or in the future, by our courts, then 
our much-vaunted freedom of the individual citizen from oppression 
will become as unstable, uncertain, and untrustworthy as hieroglyph- 
ics written in mud. 

In support of the validity and sufficiency of the charging part of the 
indictments it is by the government contended the word "excessive," 
employedj bas a well-defined meaning among lexicographers and those 
speaking the English tongue. Grant this, but it proves nothing. The 
word "rascal" also bas a dictionary définition ; so do the words 
"villain" and "villainous." But who would bave dreamed of contend- 
ing, no matter what form the criminal act took, an indictment merely 
charging a citizen with being or acting as a villain or a villainous ras- 
cal would define or charge him with any possible criminal offense. 

In other words, even though conceding the power of the Congress 
to make criminal the demanding, exacting, or receiving of excessive 
priées for necessary food products in the broad gênerai language em- 
ployed in clause (e) of the amendment, yet an indictment charging the 
commission of the substantive offense under such a statute, or an in- 
dictment charging a conspiracy to commit such substantive offense 
as in thèse cases, must allège, in addition to the language creating the 
offense such independent, issuable facts as, if proven, will convince 
the minds of the jurors trying the case the priées demanded and re- 
ceived by the défendants under the circumstances were excessive, and 
not leave the décision of this question to be determined by the beliefs 
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or conclusions of the jurors as to what is or is not excessive. In such 
cases as thèse, when the law-making power employs gênerai terms only, 
or when the statute créâtes the offense in mère generic terms, or, still 
more closely allied to this case, where the charging part of the indict- 
ment contains a mère conclusion of the pleader, in ail such cases a 
charge in the language of the statute is wholly insufficient to présent any 
issuable public offense to the jury. This has always been the settled 
rule of criminal pleading in the courts of this country, as may be seen 
by référence to a few of the adjudicated cases controlling hère. Thus, 
in the great case of United States v. Cruikshank et al, 92 U. S. 542, 
23 L. Ed. 588, Mr. Chief Justice Waite, delivering the opinion of the 
court, in passing on this précise question, said : 

"It is an eleinentary principle of criminal pleading that, where the défini- 
tion of an offense, whether it be at conimon law or by statute, 'includes generie 
terms, it Is not sofflcient that the indictment shall charge the oflxmse in the 
same generic terms as in the définition ; but it must state the species, it must 
descend to particulars.' 1 Arch. Or. l'r. and PI. 29t. The object of the in- 
dictment is, first, to fnrnish the accused with such a description of the 
charge against him as will enable hlm to make lus défense, and avait himself 
of his conviction or acquittai for protection against a further prosecution for 
the same cause ; and, second, to inf orm the court of the facts alleged, so that 
it may décide whether they are sufBcient in law to support a conviction, if 
one should be had. For this, faots are to 6e stated, not conclusions of law 
alone. A crime is made up of acts and intent; and thèse must be set forth 
in the indictment, with reasonable particularity of time, place, and circum- 
stanees." 

In United States v. Hess, 124 U. S. 483, 8 Sup. Ct. 571, 31 L. Ed. 
516, Mr. Justice Field, delivering the opinion for the court, said: 

"The statute upon which the indictment is founded only describes the 
gênerai nature of the offense prohibited, and the indictment, in repeating its 
language without averments diselosing the particulars of the alleged offense, 
States no matters upon which issue could be formed for submission to a jury. 
The gênerai, and with few exceptions, of which the présent is not one, the 
universal, rule on this subject is that ail the material facts and circum- 
stances embraced in the définition of the offense must be stated, or the in- 
dictment wlU be defective. No essential élément of the crime can be omitted, 
without destroying the whole pleading. The omission cannot be supplied by in- 
tendment, or implication, and the charge must be made dlrectly, and not In- 
ferentially, or by way of récital. * * * The doctrine Invoked by the 
solicitor gênerai, that it is sufficient, in an indictment upon a statute, to set 
forth the offense In the words of the statute, does not meet the difficulty hère. 
Undoubtedly the language of the statute may be used in the gênerai descrip- 
tion of an offense, but it must be accompanied with such a statement of the 
facts and eircumstances as will inform the accused of the spécifie offense, com- 
ing under the gênerai description, with which he is charged. One or two cases 
will serve as an illustration of the doctrine." 

In United States v. _ Simmons, 96 U. S. 360, 24 L. Ed. 819, Mr. 
Justice Harlan, delivering the opinion for the court, retumed answer 
to the following spécifie question: 

"Whether It is sufficient, in an indictment drawn under that portion of the 
section which prohibits the use of a stlU, boiler, or other vessel, for the pur- 
pose of distilllng, In any building or on premises where vlnegar is manufac- 
tured or produced, to charge the offense In the words of the statute." 
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The answer is as follows : 

"Where the offense is purely statutory, having no relation to the common 
law, it is, 'as a gênerai rule, sufficient in tlie indictment to cliarge tlie défend- 
ant witli acts eoming fully wittiin the statutory description, in the substantial 
words ol the statute, witliout any further expansion of the matter.' 1 Bishop, 
Orim. Proc. § 611, and authorlties there cited. But to this gênerai rule there 
is the qualitication, lundamental in tlie law of criminal procédure, that the 
accused must be apprised by the indictment, with reasonable certainty, of the 
nature of the accusation against him, to the end that he may prépare his dé- 
fense, and plead the judgment as a bar to any subséquent prosecution for the 
same offense. An indictment not so framed is détective, althongh it may fol- 
low the language of the statute." 

Sherwood, Justice, delivering the opinion of the court, in State v. 
Meysenburg, 171 Mo. 1, 71 S. W. 229, quoting from Bishop's New 
Criminal Procédure, § 331, said: 

"The facts in allégation must be the primary and individualizing ones. 
Thus a charge that the défendant committed larceny diseloses only a second- 
ary fact, produced by a combination of primary facts and law ; in other 
words, it is a conclusion of the law. This does not suffice. The pleader shouid 
set ont the primary facts, disconnected from the law ; then the court, knowing 
the law and applylng it to them, will deduce the légal resuit." 

Elsewhere the same author observed: 

"A statute having made it punishable for one not a qualified voter to vote 
at an élection, a charge of the offense simply in thèse words was adjudged in- 
adéquate; for whether or not the défendant is such voter is a déduction of 
the law from the facts, and, though a statute may define an offense by its 
légal resuit, not so an Indictment. It must state the facts whence the resuit 
comes, thus notifying the défendant of what he must meet, and putting upon 
tlie record a proper case for the court's adjudication." 

See, also, on this head, State v. Graham, 38 Ark. 519. 

In the light of the cases cited, controlling hère, which might be in- 
definitely multiplied, it must be held, even considering the amendment 
under which the indictments in thèse cases are drawn to be within the 
constitutional power of Congress, that an indictment in the language of 
the statute présents no issuable fact to be tried and déterminée by the 
jury; hence is insufficient. The principal reliance of the government 
as against the demurrers based on this ground is the case of Nash v. 
United States, 229 U. S. 373, 33 Sup. Ct. 780, 57 L. Ed. 1232, in which 
was considered the sufficiency of an indictment drawn under the pro- 
visions of the Sherman Anti-Trust Act (Comp. St. §§ 8820-8823, 
8827-8830). While it is true some language found in the opinion in 
this case, prepared by Mr. Justice Holmes, might seem to support the 
contention made by the government in thèse cases, yet that case dealt 
with such terms as "restraint of trade," "monopoly," etc., which terms 
hâve a well-settled meaning at the common law. Hence, while what is 
said may be appHcable to the indictment returned in that case, yet it 
would be misleading and dangerous in the extrême, and subversive of 
the fundamental principles in criminal pleading, to extend some of 
the language employed in that opinion to such a case as thèse, dealing 
with the term "excessive price," which has no settled, légal définition 
or significance, but only one given to it by lexicographers. 

Many décisions and statements emanating from other courts in pass- 



248 266 FEDERAL REPOKTEn 

ing upon différent parts of section 4 as amended hâve been employed 
în argument in thèse cases, some inclined to support and other some to 
deny the constitutional vaHdity of the several parts of the amended 
act. I do not find it necessary in thèse cases at this time to rule the 
question of constitutional vaHdity raised. Even if that be conceded, 
the indictments are fatally defective for want of sufficient avéraient of 
issuable facts. 

It follows, both in the very reason of the case itself and on funda- 
mental principles of criminal pleading, as deduced from the well- 
considered opinions of powerful jurists speaking for the highest court 
of the land, the indictments in thèse cases présent no issuable facts to 
be tried and determined by a jury touching the guilt or innocence of 
the défendants, but mère conclusions of the pleader; hence they are 
insufficient, and the several demurrers thereto must be and are sus- 
tained. 

It is so ordered. 



UNITED STATES v. TUKNEB. 

(District Court, W. D. Virginia. July 15, 1920.) 

1. Criminal law «S^SIS — Législature presiimed to hâve liad linowledge of prier 

laws. 

It will be presumed, where It was eontended tliat prior revenue lég- 
islation was repealed by the National Prohibition Act, that Congress had 
knowledge of the prior acts. 

2. Internai revenue <S='2 — Statute forbiddîng removal of untaxed spirits 

not repealed by the National Prohibition Act. 

The National Prohibition Act, intended to prevent the use of intoxicat- 
ing liquor as a beverage, which preserved war-time prohibition acts and 
in section 35 declared that existing laws were not repealed, unless in- 
consistent, did not work a repeal of Rev. St. § 3296 (Comp. St. § 6038), 
forbidding the removal of untaxed spirits. 

3. Criminal law •®=>39 — One act may be violation of two statut^s. 

There is no constitutional objection to making one act or transaction a 
violation of two statutes, although both emanate from the same sover- 
eigiaty, if eacli ofl'euse embraces an élément not enibraced in the other. 

4. IntoxicatJng liquors <§=>224 — If défendant introduces évidence of permit 

to reniove liquor, govemment must rebut it. 

In a prosecutlon under the National Prohibition Aet for removing liq- 
uor without a permit, the govemment need not prove want of a permit to 
mnke oiit a prima facie case; but if défendant should introduce substan- 
tial évidence that transportation was authorized by a permit, the govem- 
ment would then hâve to introduce évidence that no permit was issued, 
or that it was obtained by Iraud, or that it did not apply to the act of 
transportation chargea. 

5. Internai revenue ®='2 — National Prohibition Act, forbidding removal of 

liquor without permit, did not repeal statute making removal of untaxed 
liquor an ofTense. 

Tûe provision of the National Prohibition Act making an offense the 
removal of liquor without a permit did not impliedly repeal Rev. St. § 
3296 (Comp. St. § 6038), making the transportation of untaxed spirits 
an offense ; the two olîenses embracing dilïerent éléments, although ema- 
nating from the same sovereignty. 

®=3Por other cases see same topic & KEY-NUMBBR in ail Key-Numbered Dlgesta & Indexes 
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6. Internai revenue <S=>2 — Revenue statute prohibiting removal of untaxed 

spirits not inconsistent with National Prohibition Act. 

Rev. St. § 3296 (Comp. St. § (Î038), raaking it an offense to remove un- 
taxed spirits, is not, as regards tlie offense or punishment, inconsistent 
with tlie National Prohibition Act, denouncing the transportation of 
liquor without permit, and hcnce was not impliedly repealed. 

7. Internai revenue <3=2 — Statute forbidding removal of untaxed spirits uot 

repealed by National Prohibition Act. 

Rev. St. § 329(i, forbldding removal of untaxed spirits, denounces an 
offense whieh may be différent from that embraced in National Prohi- 
bition Act, tit. 2, § 25, declaring that it shall be unlawful to hâve or 
possess any liquor intonded for use In violating the article, and hcnce 
the earlier section was not repealed. 

8. Internai revenue "^^S — Statute forbidding concealing untaxed liquor not 

repealed by National Prohibition Act. 

Rev. St. § 3296 (Comp. St. § 6038), forbidding the concealing of untaxed 
liquor, was not impliedly repealed by National Prohibition Act, tit. 2. 
§§ 21, 25, denouncing the offense of niaintaining a liquor nuisance, and 
declaring that it shall be unlawful to possoss liquor with intent to violate 
the act. 

H. L,. Turner was indicted for removing and concealing untaxed 
spirits. On demurrer to the indictment. Demurrer overruled. 

The défendant has been indicted, undcr section 3296, Rev. St. (Comp. St. 
§ 6038), for removing and for concealing untaxed spirits. The offenses 
arc charged to bave been conimitted on .Inné 27, ]920. The défendant de- 
mnrrcd to the indictment, on the ground that the Volstead Act (41 Stat. 305) 
repenls section 3206. The demurrer was overruled. 

Section 3206, Rev. St., reads ; "Whent'ver any person removes, or aids or 
abets in the removal of any distilled spirits on which the tax has not been 
paid, to a place other tbaii the distillery wareliouse provided by law, or eon- 
ceals or aids in the conci'alment of any spirits so removed, or removes, or 
aids or abets in the removal of any distilled spirits from any distillery ware- 
house, or other warehouse for distilled spirits authori^ed by law, in any 
manner other than is pro\idcd by law, or c(>nceals or aids in the conceal- 
ment of any .spirits so removed be shall be linble to a i)enalty of double the 
tàx imposed on such distilled spirits so removed or concealed, and shall be 
fined not less than two hundred dollars nor more than flve thousand dollars, 
and imprisoned not less than three months nor more tlum three years." 

Joseph H. Chitwood, U. S. Atty., of Roanoke, Va. 
John L- Lee, of Lynchburg, Va., for défendant. 

. RTcDOWELL, District Jtidge (after stating the facts as above). 
[1, 2] The chief purpose of the framers of the Volstead or National 
Prohibition Act (Act Oct. 28, 1919, 41 Stats. 30.S) was to reduce and 
as far as possible to prevent the use of intoxicating liquor as a bever- 
age. Title 1 increases the powers of the government to enforce sun- 
•dry temporary prohibition statutes — for instance, section 12 of the 
Sélective Service Act (Act Mav 18, 1917, 40 Stat. 76, 82 [Comp. St. 
1918, Comp. St. Ann. Supp. 1919, § 2019a] ; Act Oct. 6, 1917, 40 Stat. 
393 [Comp. St. 1918, Comp. St. Ann. Supp. 1919, § 2813e]) ; section 15 
•of Act Aug. 10, 1917. 40 Stat. 276, 282 (Comp. St. 1918. Comp. Si, 
Ann.- Supp. 1919, § 3115ys/); and the fourth clause of Act Nov. 21, 
1918, 40 Stat. 1045, 1046 (Coinp. St. Ann. Supp. 1919, §§ 3115"/i2f- 
SlVS'Viiggg, 3115^Vi2h). As the war prohibition acts are expressly 
-sa\ted from repeal by section 7, title 1, of the Volstead Act, the "exist- 

!ôr other câsès gée samé:topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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ing laws" mentioned in section 35, title 2, must be some or ail of the 
older statutes, such as the "Reed Amendment," section 5, Act March 
3, 1917, 39 Stat. 1069 (Comp. St. 1918, Comp. St. Ann. Supp. 1919, 
§ 8739a), Act. Oct 3, 1917, 40 Stat. 329 (Comp. St. 1918, Comp. St. 
Ann. Supp. 1919, § 10387e), Act Feb. 8, 1875, 18 Stat. 310 (Comp. St. 
§ 5966), and sections 3258, 3279, 3296, Revised Statutes (Comp. St. 
§§ 5994, 6019, 6038). 

Sections 3, 6, and 12 of title 2 of the Volstead Act contemplate and 
provide for the manufacture under pennit of potable liquor for médic- 
inal and scientific uses. Title 3 provides a rather elaborate scheme 
for the manufacture of high-proof liquor for industrial uses. The 
word "liquor," as used in title 2 (section 1), includes the phrase "dis- 
tilled spirits," used in section 3296; and the définition of "alcohol," 
in section 1 of title 3, is identical with the définition of "distilled spirits," 
in section 3248, Rev. St. (Comp. St. § 5982). Section 9 of title 3, 
providing for "industrial alcohol plants," reads in part: 

"Industrial alcohol plants and bonded warehouses established under tbe 
provisions of tliis title shall be exempt from" some 40 sections o£ the Re^àsed 
Statutes, including sections .3258 and 327!!, but not including section 3296, al- 
vhough the 13 sections immediately preceding section 3296 are included. 

The intention that section 3296 shall be preserved, at least in re- 
spect to industrial alcohol plants, is obvious ; and, in view^ of this sec- 
tion (9 of title 3), it is equally obvious that the presumption of law that 
the lawmakers knew of the existence of section 3296 (Sutherland, 
Statutory Construction, § 333; 36 Cyc. 1135) is reinforced by actual 
knovirledge. Hence it cannot be argued that the draftsmen of the Voir 
stead Act were ignorant of the provisions of section 3296. 

[3-6] A. It will tend to clearness to discuss first the clause pro- 
hibiting the removal of untaxed Hquor. In this district it is a common 
practice of the illicit distillers to collect the liquor at the distillery 
in barrels and then roll the barrels along the ground (usually down 
grade and for no very great distance) to some place of temporary con- 
cealment. Another method, sometimes employed, is to run the liquor 
from the distillery to a place of concealment by means of a hidden 
line of pipe. Section 6 of title 2 of the Volstead Act forbids any one 
to "transport" liquor without a permit. There is at least roonl for 
some doubt if, giving to the word "transport" its ordinary significa- 
tion, it could properly be said that rolling a barrel of liquor along the 
ground, or running liquor through a pipe, was "transporting" liquor, 
and, if not, hère are at least two methods of removing liquor which 
are not covered by the transporting clause of the Volstead Act. 

It is true that section 3296 and the transporting clause (section 6,. 
title 2) of the Volstead Act may in some cases both apply to the same 
transaction. For instance, if one were, without a permit, to convey a 
barrel ôf untaxed liquor in his wagon, he would violate both statutes. 
It is theréfore argued that Congress could not hâve intended to keep 
this clause of section 3296 in force, as it is said that it would be 
unconstitutional to make one and the same act a violation of two stat- 
utes. There is no constitutional objection to making one act or one 
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transaction a violation of two statutes, although both emanate from 
the same sovereignty, if each offense embraces an élément not em- 
braced in the other. See Carter v. McClaughry, 183 U. S. 365, 394, 
395, 22 Sup. Ct. 181, 46 L. Ed. 236; Gavieres v. U. S, 220 U. S. 338, 
31 Sup. Ct. 421, 55 L. Ed. 489; Ebeling v. Morgan, 237 U. S. 625, 
630, 631, 35 Sup. Ct. 710, 59 L. Ed. 1151. In each of the above cases 
the Suprême Court cites with approval Morey v. Commonwealth, 108 
Mass. 433, in which it is said: 

"A single aet may be an offense against two statutes ; and if each statute 
requires proof of an additional fact which the other does not, an acquittai or 
conviction under either statute does not exempt the défendant from prosecu- 
tion and punishment under the other." 

I assume that in a prosecution for transporting liquor without a 
permit the government would not hâve to prove the want of the permit 
in order to make out a prima facie case. 16 C. J. 530; 1 ElHott, Ev. 
§ 141; 4 Wigmore, Ev. § 2512. But if the défendant should intro- 
duce any substantial évidence tending to show that the transportation 
had been authorized by a permit, the government would then hâve to 
introduce évidence that no permit was issued, or that it was obtained by 
fraud, or that it did not apply to the act of transportation charged. 
Consequently it must be held that the want of a permit is an élément 
in the offense of transporting under the Volstead Act, and this élé- 
ment clearly does not exist in cases for removing under section 3296. 
In a prosecution under section 3296 (when the removal is accomplished 
by transportation, as well as in ail other cases), an élément of the of- 
fense is the fact that the liquor was untaxed, which must be proved 
by the government ; and this élément does not exist in prosecutions for 
transporting under the Volstead Act. It seems to follow that the ar- 
gument for repeal, based on the impropriety of imputing to Congress 
an intent to violate the Constitution, is of no force ; and as it is con- 
stitutlonal to make the same transaction a violation of both statutes, 
the intent of the Volstead Act could hâve been to leave the removal 
clause of section 3296 in force. 

It is said that the two statutes are inconsistent. When the identical 
offense denounced by an old statute under a heavy punishment is 
by a more récent statute made punishable with less severity, there is 
inconsistency. The intent shown by the récent statute is répugnant 
to and contradictory of an intent to keep in force the old statute. But 
such is not the situation hère. Since the two statutes denounce différent 
offenses, the fact that différent punishments are afiixed does not show 
répugnance. Where each offense embraces an élément not existing in 
the other, the foundation for predicating inconsistency is wanting. 
There is no inconsistency in an intent to punish differently différent 
offenses. I know of no reason for saying that the intent of the 
framers of the Volstead Act may not hâve been to permit prosecutions 
under both of thèse statutes. Punishing moderately the movement of 
taxed liquor, or of liquor not proved to be untaxed, does not seem at 
ail inconsistent with an intent to punish severely the movement of liq- 
uor proved to be untaxed. The mère fact that one who is removing un- 
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taxed liquor may also be transporting liquor without a permit goes to 
show that thèse two criminal statutes may be violated by one trans- 
action ; but it affords no reason for déniai of an intent to enforce ei- 
ther or both statutes, although with différent punishment for the two 
ofifenses. 

By far the commonest difficulty encountered by the government in 
prosecutions for removals of liquor under section 3296 is that of 
proving beyond reasonable doubt that the liquor was untaxed. A 
récognition of this difficulty and an intent to aid and supplément the 
old statute by the transporting clause of the Volstead Act seems to me 
to comport with the chief purpose of the framers of the Volstead Act 
much better than does an intent to repeal the removal clause of sec- 
tion 3296. Both statutes are useful in preventing the use of intoxi- 
cating liquor as a beverage. Neither f ully covers the ground ; but the 
two together seem to reach every method of evading the fundamental 
intent of the Volstead Act, in so far as the movement of liquor is con- 
cerned, and the use of intoxicating liquor as a beverage to any consid- 
érable extent nécessitâtes movement of liquor. 

It is further argued that the Volstead Act completely covers the 
field, and that therefore the intent to repeal the old statutes is implied. 
I hâve mentioned at least two methods of removing illicitly made liq- 
uor which plainly violate section 3296, and which probably cannot 
properly be treated as within the transporting clause of the Volstead 
Act. Moreover, I hâve not found in the Volstead Act any prohibition 
of the act of concealing liquor (taxed or untaxed), none of working in 
an illicit distillery, and none of carrying material for distillation to 
such a distillery. The old statutes (sections 3279 and 3296, R. S-), 
which forbid such acts, hâve always been among the most efficient 
checks on the illicit manufacture of liquor. It seems, therefore, that 
a statute which omits such prohibitions cannot be said to completely 
cover the field ; and indeed the very absence of such prohibitions in 
the Volstead Act is itself strong évidence of an intent to keep in force 
such of the old statutes as supply the deficiencies of the new statute. 

[7] B. The effect of section 25, title 2, of the Volstead Act on the 
removal clause of section 3296 must also be considered : 

"It shall be nnlawful to hâve or possess any liquor * * • intended for 
wse in violatlng tliis title. * * , * " 

One who is engaged in removing untaxed liquor may in many cases 
be said to hâve or possess the liquor, and the fact that the liquor is in- 
tended for use in violation of some one or more of the provisions of 
title 2 of the Volstead Act would in many cases be readily inferable 
from the surrounding circumstances. If section 25 is applicable to 
every case in which a conviction under section 3296 may be had, there 
would be more force in an argument for an implied intent to repeal 
the old statute. There is, however, at least one class of cases to which 
section 3296 clearly applies, and to which section 25 could be applied 
only by rather violently straining the meaning of the words of the 
statute. In this district the majority of removals df liquor (in consid- 
érable quantity) are made (at night) in automobiles or motor trucks. 
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and frequently the chauffeur is the employé of the owner of the liquor. 
If, as may frequently happen, the owner of the liquor rides with the 
chauffeur, it could not very fairly be said that the chauffeur had had 
or had possessed the liquor. The owner of the liquor being présent, 
it is he who has and is in possession of the liquor, rather than his em- 
ployé. The employé may, and usually does, violate section 3296, but 
cannot fairly be said to violate section 25 of the Volstead Act. No 
reason is perceived for the existence of an intent on the part of the 
framers of the Volstead Act to exempt from prosecution the many 
chauffeurs who are employed by illicit distillers to remove untaxed 
liquor. 

It is hardly necessary to say that the two offenses are différent, 
and that each has an élément not in the other. Under section 3296 
it must be proved that the liquor was untaxed; under section 25 it 
must be proved that the défendant was in custody or possession of the 
liquor, and that the unlawful intent existed. On the whole, an in-^ 
tention on the part of the framers of the Volstead Act that this clause, 
as well as the transporting clause, should overlap and supplément sec- 
tion 3296, seems much more probable than intent to repeal the removal 
clause of section 3296. 

[8] C. The clause of section 3296 prohlbiting concealing untaxed 
liquor next requires considération. The offense of maintaining a com- 
mon nuisance, under section 21, title 2, of the Volstead Act, is so 
entirely différent from the act of concealing untaxed liquor, that no 
discussion of section 21 seems necessary. By section 25, title 2, of 
the Volstead Act, it is forbidden to hâve or possess any liquor intend- 
ed for use in violation of title 2. 

If, as may happen, the person who conceals untaxed liquor is not 
the owner of the liquor, and if the owner be présent at the time, it 
could not fairly be said that the employé had had or had possessed 
the liquor although he might clearly violate the concealing clause of 
section 3296. As the act of concealing liquor (taxed or untaxed) is 
not expressly prohibited by the Volstead Act, I can find no good rea- 
son for an implied intent to repeal this clause of the old law. The old 
statute will in some cases be useful in carrying out the chief purpose 
of the framers of the new statute, the two offenses are not the same, 
différent évidence is required, and there is no inconsistency. An in- 
tent to punish severely the act of concealing untaxed liquor and an in- 
tent to punish moderately the act of possessing liquor with the for- 
bidden intent are not répugnant ; and, as taxes are still imposed on the 
manufacture of every kind of intoxicating liquor, it is a graver of- 
fense to conceal untaxed liquor than to possess liquor which has been 
or may hâve been taxed. 

The most satisfactory conclusion I hâve been able to reach is that 
the framers of the Volstead Act did not intend a repeal of any part 
of section 3296. 
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In re FRED C. HENDEBSON, Inc. 

(District Court, D. Massachusetts. Oetober, 1919.) 

Bankniptcy 'S=>234 — Creditor may examine debtor before adjudication. 

A creditor may be allowed to examine officers of a debtor corporation 
before adjudication under Bankruptcy Act, § 21a (Comp. St. § 9605), 
and is not required to prove its status as a creditor further than by its 
oath to the application. 

In Bankruptcy. In the matter of Fred C. Henderson, Incorporated, 
bankrupt. On review of order of référée allowing creditor to ex- 
amine officers of debtor corporation under Bankruptcy Act, § 21a 
<Comp. St. § 9605). Affirmed. 

The following is the opinion of Référée Olmstead : 

Thls was a pétition to review an order allowing the Bankers-Commerclal 
Security Company, Incorporated, a creditor, to examine the officers of the 
debtor corporation. An application was duly made by said creditor under 
Bankruptcy Act, § 21a (Comp. St. § 9605). To this application an answer was 
flled, in which were fully set forth the objections to the granting of any ex- 
aminatlon. The answer dénies that the Bankers-Commercial Security Com- 
pany, Incorporated, Is a creditor. At the hearlng before me, counsel for the 
Bxchange Trust Company, the objeeting creditor, was given an opportunity 
to introduce évidence to show that said Bankers-Commercial Security Com- 
pany, Incorporated, was not a creditor, but declined to produce any such évi- 
dence. The application on behalf of said creditor is sworn to. I flnd, there- 
fore, that the said applicant is a creditor, and such status is established by 
its oain. Whitney v. Dresser, 200 U. S. 532, 535, 20 Sup. Ct. 316, 50 L. Ed. 584, 
15 Am. Bankr. Rep. 326. 

That applications under section 21a (see forms 28-30, § 30 [Comp. St. 
§ 9614]; sections 7(9), 55b [sections 9591, 9639J) are favored, and that a 
creditor need not even provo his elaim, has been held. In re Jehu (D. C. 
Tenn.) 2 Am. Bankr. Rep. 498, 94 Fed. 638; In re Walker (D. C. N. D.) 3 
Am. Bankr. Rep. 35, 90 Fed. 550; In re Prussian (D. C. Mich.) 43 Am. 
Bankr. Rep. 13, 255 Fed. 857. Furthermore, this rlght and privilège of ex- 
iimination are not confined to credltors, but extend to "parties in interest." 
Sections 29c(3), 47a(5), 49 (sections 9613, 9631, 9633). 

That credltors hâve a rlght to examine before adjudication and that certain 
Inconveniences may anse, if such examinations are delayed, is also settled by 
the Suprême Court. Cameron v. U. S., 231 U. S. 710, 34 Sup. Ct. 244, 717, 58 
L. Ed. 448, 31 Am. Bankr. Rep. 604. 

Ail the other objections in the answer, in my opinion, are met by the rea- 
sons for early examinations set forth in the latter décision of the Suprême 
Court. 

Jacobs & Jacobs, of Boston, Mats. (Joseph B. Jacobs, of Boston, 
Mass., of counsel), for petitioner. 
Robert E. Harding, of Boston, Mass., for objecter. 

MORTON, District Judge. Order of référée for examination of 
officers of corporation affirmed. 

or other cases see aame topie & KBY-NUMBER in aU Key-Numbered Digests & Indexes 
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REID et al. v. KITSELMAN. 

KITSELMAN v. REID et al. 

(Court of Appcals of District of Columbia. Submitted Marcb 11, 1920. De- 

cided May 3, 1920.) 

Nos. 1303, 1304. 

Appeal from Commissioner of Patents. 

Interférence proceeding between Pettis A. Reid and others and Alva L. 
Kit.selman. From a décision awarding priority as to some of the counts to 
Reid and ottiers, and as to tlie otlier counts to Kitselman, both parties appeal. 
Affirmed. 

J. C. Dowell, of Wasliington, D. C. (Dowell & Dowell, of Wasliington, D. C, 
on tJie brief), for Reid and others. 

Wm. S. Hodges, of Washington, D. C. (Charles W. La Porte, of Peoria, 111., 
on the brief) , for Kitselman. 

SMYTH, Chief Justice. Reid, Reid & Kelley were placed in interférence 
with Kitselman concerning a device for producing woven wire fencing. There 
are 57 counts involved. Space will not permit us to set them ail out, and it 
Is difflcult to Select a few that would be typical. Therefore we refer those 
interested to the opinion of the examiner of interférences, where ail the 
counts can be found. Some of the counts were awarded to Reid, Reid & 
Kelley, and others to Kitselman. Each side appeals from so much of the 
décision as is against it. 

The three tribunals of the Patent Office concur as to the disposition of ail 
the claims exeept flve, and as to those the Examiners in Chief and the com- 
missioner are in accord. 

The questions involved are somewhat intrlcate. We liave studied them with 
care. It is not necessary to set down hère the proeess by which we hâve 
reached a détermination, because the Examiners in Chief and the Commis- 
sioner hâve thoroughly analyzed the matter in their respective opinions, and 
we approve their conclusions and the reasoning upon which it rests. The 
Commissioner awarded Kitselman priority as to counts 1 to 18, Inclusive, 20 
to 36, inclusive, 38 to 45, Inclusive, 48 to 52, inclusive, 54 and 55 ; and to Reid. 
Reid & Kelley he awarded priority as to counts 19, 37, 46, 47, 53, 56, and 57- 
His décision is aflarmed. 

Affirmed. 
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KITSELMAN t. REID et al. 

{Court of Appeals of District of Columbia. Submitted March 11, 1920. De- 

cided May 3, 1920.) 

No. 1305. 

Patents <S=>113(7) — ^Décision of three patent tribunal» not disturbed, unless 
manitestly wrong. 

Where the three tribunals of the Patent Office concur in awarding 
priority to senior applicants in Interférence proceedings, a décision of tlie 
commissioner should be afflrmed, unless there is maiiif est error. 

Appeal frora Commissioner of Patents. 

Interférence proceedings between Alva L. Kitselman and Pettis A. 
Reid and others. From a décision awarding priority to Reid and 
others, Kitselman appeals. Affirmed. 

Wm. S. Hodges, of Washington, D. C. (Charles W. La Porte, of 
Peoria, 111., on the brief), for appellant. 

J. C. Dowell, of Washington, D. C. (Dowell & Dowell, of Washing- 
ton, D. C, on the brief), for appellees. 

SMYTH, Chief Justice. From a décision by the Commissioner of 
Patents, awarding priority to Reid, Reid & Kelley, the senior parties, 
in an interférence, Kitselman appeals. 

The invention involved relates to double séries machines for making 
two roUs of fence simultaneously. This appeal is a companion of the 
appeal in Nos. 1303 and 1304, 49 App. D. C. 377, 266 Fed. 255, in 
which the same parties are concerned, this day decided. The three 
tribunals of the Patent Office concur in awarding priority to Reid, 
Reid & Kelley. Where this is so, unless there is manifest error, the 
décision of the Commissioner should be affirmed. Greenawalt v. 
Dwight, 49 App. D. C. 82, 258 Fed. 982, and cases therein cited; 
Hopkins V. Riegger, 49 App. D. C. 188, 262 Fed. 642; and Kenni- 
cott V. Caps, 49 App. D. C. 187, 262 Fed. 641. We find no such error 
in this case, and theref ore the décision of the Commissioner is affirmed. 

Affirmed. 

®=9For othcr cases see same topic & KET-NUMBER In ail Ker-Namb«red Dlgests A Indexes 
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KING et al. v. WEISS & LESH MFG. CO. 

(Circuit Court of Appeals, Sixth Circuit. June 11, 1920.) 
No. 3383. 

1. Injunctioo '^=>1(H(3) — Acts of white strikers, wliich would intimidate 

colored workere, may be restrained, thou^^h they would not intimidate 
white men. 

Where white workerg in plant struck, acts of intimidation wtiich 
preventod the colored employés from worklng may be restrained, al- 
though sucli acts would not necpssarily hâve prevented white workers 
from continuing in employment ; the case being one of intimidation, and 
the timid being entitled to protection against unlawful threats and in- 
timidation, even though the acts would not be sufficient to afCeet bolder 
per.sons. 

2. Appeal and error '©=>996, 1009(1) — ^Inferences from évidence for trial 

court; flndings not disturbed, save in clear case. 

On appeal from a decree enjoining interférence with and intimidation 
of nonstriking employés, the fact flndings of trial judge will not be 
overtunied, save in a clear case, and his inferences as to what consti- 
tuted intimidation by white workers of colored workers will be deferred to. 

3. Injunction '©=128 — Finding that colored workmen were intimldated held 

warranted. _ 

A finding that colored workmen were intimldated and prevented from 
worklng held warranted, although such workmen, who made affldavits as 
to intimidation, repudiated the same when called before a publie meeting 
of strikers. 

4. Appeal and error <S=>1043(5) — Unlawful restraining order against strikers 

harmless. 

Although the flrst restraining order against strikers was invalid, being 
issued upon a vague ana gênerai showing, and not in compliance with 
Clayton Act, § 17 (Comp. St. § 1243a), yet where it was superseded by a 
preliminary injunction, and there was no showing of any Injury by the 
restraining order, the issuance of the order, whlch had become moot, will 
be treated as harnîlêss. 

5. Injunction "S^ISO — Restraining order should be spécial. 

As Clayton Act, § 19 (Comp. St. § 1243c), requires an order restraining 
strikers to be in reasonable détail, a gênerai order against ail unlawful 
interférence with nonstriking employés is toc broad, not clearly pointlng 
out what was forbidden. 

6. Injunction <©=> 101(1) — Bight to conduct business is protected as a prop- 

erty right. 

The right of an employer to keep his business runnlng, notwith- 
standlng the strike of some employés, is a property right, and will be 
protected, although Clayton Act, § 20 (Comp. St. § 1243d), forbids the 
issuance of an Injunction in labor disputes, etc., except in case of injury 
to property or property rights. 

7. Courts "S^SSd) — District Court rule, requiring défendant to make de- 

posit to secure clerk fées, cannot be reviewed on appeal. 

District Court rule, requiring défendants to make a deposit to secure 
clerk fées before flling a défense, which was enforced against them, cannût 
be attacked on appeal by défendant from an adverse decree, but must be 
brought to the appellate court, if at ail, by some direct challenge. 

8. Courts "&='78 — Power to require défendants to make deposit to secure derk 

fées rests with the District Court. 

The power to make a rulé requiring défendants to make a deposit to 
secure clerk fées before filing a défense rests with the District Court, and 
it will be presumed that the court gave due weight to ail considérations iù 
promulgating rule. 

®=3For other cases ses same topic & KEY-NUMBBE In ail Key-Nuœbered Digeste* Indexe»' 
266 F.— 17 
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Appeal from the District Court of the United States for the West- 
ern District of Tennessee ; John E. McCall, Judge. 

Bill hy the Weiss & Lesh Manufacturing Company against E. R. 
King and others. From a decree enjoining défendants from continu- 
ing a course of intimidation and threats in promoting a strike, they ap- 
peal. Affirmed without préjudice to modification. 

R. G. Brown, of Memphis, Tenn. (R. G. Brown, of Memphis, Tenn., 
on the brief), for appellants. 

Phil M. Canale, of Memphis, Tenn. (Holmes & Canale, of Memphis, 
Tenn., on the brief), for appellee. 

Before KNAPPEN, DENISON, and DONAHUE, Circuit Judges. 

FER CURIAM. [1,2] The court below granted an injunction re- 
straining the appellants from continuing a course of threats and in- 
timidation in promoting a strike against the plaintifï below. This com- 
pany had some 150 employés, of whom about 20 were white and about 
130 were colored. Most of the white men joined in the strike and 
picketed the plant. The next day most of the colored men did not go 
through the picket lines, and the plant was shut down. Immediately 
upon the granting of the preliminary restraining order and the assur- 
ance that they were thereby protected, the colored employés gener- 
ally returned, and the plant was continued in opération. The substan- 
tial complaint now made is that the weight of évidence was against the 
existence of any violence, or intimidation, or unlawful threats, but, 
on the contrary, showed that the strikers kept within their légal rights, 
whether measured by the Clayton Act (section 20, Act Oct. 15, 1914 
[Comp. St. § 1243d]), or by the gênerai principles independently ap- 
plicable. More specifically, the complaint is that the District Judge 
gave undue weight to the fact that the strikers and the pickets were 
white men and the intimidated employés were colored; that he con- 
sidered, as constituting unlawful intimidation, words and acts to which 
there would hâve been no rightful objection, if addressed to or used 
against white men; and thereby held that, in such cases, the défend- 
ants' rule of conduct must be varied according to the color of the 
nonstrikers. We do not so interpret the action of the District Judge. 
Whether or not we can take judicial notice ourselves of the supposed 
fact, certainly we cannot disregard the finding of the trial judge that 
it is a fact that, in that community and at the time in question, speech 
and action by white men would intimidate and terrify the typical col- 
ored laboring man, when the same things would not hâve serious effect 
uppn the typical white lahorer. The question is not one of color ; it is 
one of individual or class intimidation. As was said by Judge Mc- 
Pherson, in Atchison Co. v. Gee (C. C.) 139 Fed. 582, 584: 

"One man can be intimidated only when knocked down. But the peaceful, 
law-abiding man can be and Is Intimidated by gesticulations and by menaces. 
• * • Perhaps such à man • ♦ * may be a timid man ; but sucn a 
man Is just as mùch entltled to go and corne In quiet, without even mental 
disturbance, as Is the man afrald of no one, and able, wlth or without weapons, 
to cope wlth ail corners. The f rail man, or the man who shuns disturbances, or 
the timid man, must be protected." 
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Not only must we apply the familiar rule that we will not overturn 
the fact findings of the trial judge, save in a very clear case, but we 
must recognize that a judge who has lived a lifetime in a community, 
and knows its atmosphère and feelings and préjudices, is more com- 
pétent than we are to draw a correct inference as to what is and what 
is not intimidation as against one class in that community. As we 
said in Toledo v. Toledo Rys. Co., 259 Fed. 450, 453, 454, 170 C. C. 
A. 426, ref erring to our reluctance to overrule a finding of fact : 

"Especially must that be true where the rightfulness of the conclusion dé- 
pends largely upon that gênerai knowledge possessed by ail citizens of the 
community, including the judge, and which canuot be reprodueed in the 
printed record." 

[3] The finding that there was unlawful intimidation dépends, not 
only upon the view which the judge took of the effect of the character- 
istic timidity of the colored laborers, but also upon his view of the 
credibility of certain of the colored witnesses. When they returned 
to work, they were given an increase of pay, and they then made aî- 
fîdavits showing some acts and some threats of physical violence. 
Later some of thèse same affiants were called before a public meeting of 
strikers, and, when interrogated, denied their former statements, and 
expressed hearty sympathy with the strike. The défendant insista 
that the judge should hâve rejected their first affidavits, because evi- 
dently influenced by their increase in pay, and should hâve accepted 
their later statements. We cannot say he was wrong in thinking that 
the earlier statements were less likely than the later ones to be the re- 
suit of undue pressure, nor in concluding that the facts of stopping 
work when a picket line appeared, and of resuming work as soon as 
the injunction issued, were, after ail, very persuasive upon the issue 
whether the first quitting of work was voluntary, or was the resuit of 
intimidation and fear. 

[4] The first restraining order was issued upon a showing which 
was vague and gênerai; and the restraining order was subject to 
spécial criticism for the reason that it forbade "ail interférence" with 
plaintifif's workmen, rather than "ail unlawful interférence," which 
was the language of the later orders. It also lacked compliance with 
some of the provisions of section 17 of the Clayton Act (section 1243a). 
However, any criticism on the form of this restraining order is now 
moot. It was very shortly superseded by the preliminary injunction, 
issued after a hearing, and that, in turn, has been superseded by the 
permanent injunction. It does not appear that any in jury was done 
by the restraining order, as distinguished from the later injunctions, 
or that the due préservation of any right requires présent attention 
to this criticism. 

[5] The preliminary and final injunctions enjoined, not only threats 
and intimidation against the workmen, but also "ail unlawful inter- 
férence" with them. Such gênerai language is not advisable in an in- 
junction order of this kind, since it leaves the door open for contro- 
versy, both as to what is interférence and as to what is unlawful. 
Doubtless words of gênerai import must sometimes be used so as to 
give an order its due breadth ; but we think that, in most cases, more 
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distinctive words than thèse can be selected, and the défendants there- 
by be more accurately informed as to what is forbidden. This is also 
the effect of section 19 of the Clayton Act (section 1243c) — "in rea- 
sonable détail." The record does not show any spécifie objection by 
défendants to the language of the injunction in this respect, or wheth- 
er any modification in this particular would now be of practical im- 
portance. If the parties think it would be, our présent order of affirm- 
ance will be without préjudice to any such modification which the 
trial court, on due application, may think proper to make. 

[6] We understand défendants' counsel also to take the position 
that, since section 20 of the Clayton Act prohibits an injunction, ex- 
cepting in case of injury to property or property rights, the issue of 
the injunction was in conflict with this act, because the right of the 
plaintiflf to continue its business, free from unlawful obstruction, was 
neither "property" nor a "property right." There is no suflficient basis 
for this contention. The Clayton Act did not undertake to make new 
définitions of "property" and "property right." It used thèse terms 
in their then accepted and well-understood définitions. It was dealing 
with the fact that between the recognized property right of the employ- 
er to conduct his business and the other recognized right of the em- 
ployés to strike, more or less conflict would arise ; and it was prescrib- 
ing the kind and degree of in;fury to this employer's right which should 
be deemed rightly appurtenant to the employés' conflicting right, and 
which should therefore not be deemed unlawful. No court has held, 
since the passage of the Clayton Act, so far as we find, that it was in- 
tended to forbid an injunction in aid of an employer's right to keep his 
business running, in any case where the injury to that right, which 
the défendants were inflicting, is beyond the limits which the act 
purports to authorize. That the right to prosecute a lawful business 
without unlawful obstruction is either property or a property right 
has always been recognized, and is at the foundation of equity juris- 
diction in this entire class of cases. It is sufficient to cite Hitchman 
V. Mitchell, 245 U. S. 229, 38 Sup. Ct. 65, 52 L. Ed. 260, L. R. A. 
1918C, 497, Ann. Cas. 1918B, 461, as an example of the unquestioned 
acceptance of this basis of jurisdiction. 

[7,8] Complaint is also made because the trial court enforced 
against the défendants the existing District Court equity rule, which 
requires a défendant to make a deposit to secure clerk fées in advance 
hefore his papers in défense may be filed. Such a question cannot 
be coUaterally raised, on such an appeal as this, but must be brought 
to this court, if at ail, only by some direct challenge. While the clerk 
is compelled to collect his fées at the time the services are performed, 
and while an advance deposit may he the only practicable method by 
which he can do so, yet, when we consider that the défendant is 
brought into court and compelled to défend, and that ail services ren- 
dered generally in a case by the clerk are chargeable, in the first in- 
stance, against plaintiff and his cost deposit, it may well be that only a 
comparatively small deposit should be required from défendant. How- 
ever, the power to make a rule on this subject rests with the District 
Court, and it is to be presumed that due weight has been given to ail 
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ihe considérations affecting the requirements embodied in this rule. 
Il interested counsel or parties think otherwise, doubtless the District 
Court will entertain a direct application to modify the rule, and if this 
court has any reviewing power, it can then be invoked in some suit- 
able manner. 

While the modification which we hâve suggested in the language of 
the decree below may not be of practical importance, we cannot be 
sure of the contrary. For this reason, and as the appellants hâve al- 
ready paid the substantial costs of this court, we award no further 
costs to either party. 

The decree below is affirmed without préjudice to modification ^^ 
herein specified. 



DAVIS et al. v. HENRY. 

(Circuit Court of Appeals, Sixth Circuit. August 2, 1920.) 

No. 3390. 

1. Courts 'â=='316 — ^Bill (lisniissed where otnitted necessarj' party, if alîgned as 
plaintiff, would destroy jurisdiction based on adverse citizenship. 

A salesman for a corporation, reeeiving part payment in commissions, 
lias not sufiicient Interest to maintain suit to enjoln striliing employCs ot 
tlie corporation from intorfering wltli other employés, and a bill by siicîi 
salesman, flled in tlie fédéral court, will be dismissed, the corporation aim 
strikers being citizens of the same state, and the court liaving jtirisdx:- 
tion only by reason of the adversity of citizenship between the salesman 
and the strikers, for the corporation is a nocessary party plaintiff, and, if 
aligned as plaintiff, diversity of citizenship would be destroyed. 
3. Parties '©='1 — Where controvcrsy eould not be determined without hïm, 
party is "indispensable party." 

ïhe test of indispensability of party is not whether the decree is bound 
to injuriously afi'ect the rlghts of the absent party. It is enough that 
sucli absence niay leave the controversy in such a situation that the tinal 
détermination niay be iiiconsistent with equity and good conscience. 

[Ed. Note. — For other detinitions, see Words and Phrases, First and 
Second Séries, Indispensable Party.] 

3. Injunction <S='114(2) — Employer he!d indispensable party to suit to en- 

join strikers. 

Wliere the object of a strike was to compel employer to maintain an 
opeu shop, the employer was an indispensable party to the suit to enjolu 
acts of interférence by the strike leaders, some of which might be lawful, 
aiHl a suit for that purpose cannot be maintained by a mère salesman ot 
the employer. 

4. Injunction <^=>157 — ^Resfraining order should be spécial. 

A restralniiig order against strikers .should be in reasonable détail, and 
a gênerai order against interférence in any way or manner and from 
picketing tlie highways or means of ingress, etc., acts which do not neees- 
sarily constitute unlawful influencé, is too broad. 

Appeal from the District Court of the United States for the West- 
ern District of Kentucky; Walter Evans, Judge. 

Bill by Harry E. Henry against John Davis and others. From an 
order awarding a temporary injunction, défendants appeal. Reversed 
and remanded, with directions to dismiss the bill. 

<£=For other cases see same topio & KBY-NUMBBH in ail Key-Numbered Dlgests & Indexa 
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Ernest Woodward, of Louisville, Ky. (F. J. Pentecost, of Hender- 
son, Ky., and Moorman & Woodward, of Louisville, Ky., on the brief), 
for appellants. 

Edward P. Humphrey, of Louisville, Ky. (John C. Worsham, of 
Henderson, Ky., and W. W. Crawford and Humphrey, Crawford & 
Middleton, ail of Louisville, Ky., on the brief), for appellee. 

, Before KNAPPEN, DENISON, and DONAHUE, Circuit Judges. 

PER CURIAM. THis is an appeal from an order awarding tem- 
porary injunction in a suit brought by appellee, as sole plaintiff, against 
certain former employés of the Delker Bros. Buggy Company, of 
Henderson, Ky. (as well as one other individual défendant and a local 
labor union), restraining certain activities on the part of défendants in 
the course of a strike directed against the buggy company and the 
opération of its factory. The biU and affidavits make out a case of 
violence toward and intimidation of the buggy company's employés, 
which, under the décisions of the Suprême Court and of this court, 
amply justifies injunctive relief, provided plaintiff has such an inter- 
est as entitles him to maintain this suit without joining the buggy com- 
pany. Hitchman Coal & Coke Co. v. Mitchell, 245 U. S. 229, 38 Sup. 
Ct. 65, 62 L. Ed. 260, L. R. A. 1918C, 497, Ann. Cas. 1918B, 461 ; 
Sona V. Aluminum Castings Co. (C. C. A. 6) 214 Fed. 936, 131 C. C. 
A. 232; Tosh v. West Ky. Coal Co. (C. C. A. 6) 252 Fed. 44, 47, 
.164 C. C. A. 156. 

The asserted jurisdiction is based solely on diverse citizenship of 
the parties ; the plaintiflf being a citizen of Tennessee, and ail the de- 
fendants being citizens of Kentucky. The buggy company is also a 
citizen of Kentucky, and, if made a party and aligned as a plaintiff, di- 
versity of citizenship would disappear. It is rightly conceded that, 
if the buggy company is an indispensable party, it must be aligned with 
the plaintiff.^ 

[1] The basis of plaintiff's asserted right to maintain this suit, with- 
out making the buggy company a party, is that plaintiff had a subsist- 
ing contract with the buggy company whereby he was, for a period of 
one year from July 1, 1919, "to dévote his énergies as in the past to 
the sale of the Unes of goods manufactured by the Delker Bros. Buggy 
Company in the same territory he has been having in the past, for 
which he is to receive a salary of $7,500, payable in equal monthly 
payments, based on sales of $190,000 computed on goods shipped," 
together with an added compensation of 3 per cent, and 2 per cent., 
respectively, on two certain grades of goods shipped during the year. 
It appears that when the bill was filed (January 31, 1920) plaintiff had 
already sold $354,000 of the company's goods, $159,000 of which had 
already been shipped by the company, that amount only having been 
yet fully manufactureJ, the remainder being either in course of man- 
ufacture or to be manufactured; that the buggy company's ability to 

1 Dawson y. Columbia Trust Co., 197 U. S. 1T8, 180, 25 Sup. Ot. 420, 49 n. 
Ed. T13 ; Steele v. Culvei-, 211 U. S. 26, 29, 29 Sup. Ct. 9, 53 L. Ed. 74 ; Hamei 
r. N. ï. Railwaya Co., 244 U. S. 266, 274, 37 Sup. Ct. 511, 61 L. Ed. 1125. 
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fill ail thèse orders was seriously threatened hy défendants' conduct ; 
and that its inability so to do would entail a loss to plaintiff of commis+ 
sions to a maximum of more than $4,000, and also to a possible scal- 
ing of his salary, if less than $190,000 of goods were shipped, in addiT 
lion to the possibility of plaintifif's making still further sales during 
the remaining portion of the year. 

The buggy Company had a direct and predominating interest in put- 
ting an end to the strike, and plaintifif could not properly file this bil'l; 
unless by virtue of spécial and peculiar interests and relations; nor 
even then could the présence of the buggy company be dispensed with, 
unless, in its absence, the rights of the parties before the court could 
consistently with equity and good conscience be fully and completely 
determined, and without injury to the rights of the buggy company 
or the défendants. In several cases one having a spécial interest in 
a corporation or its property has, under the circumstances there ex- 
isting, been held entitled to maintain suit in the fédéral courts to re- 
strain the prosecution of a strike against the corporation threatening 
the destruction of or injury to such spécial interest, and without align- 
ing the corporation as a plaintifif, where to do so would defeat juris- 
diction. Among the more prominent of thèse cases are Chesapeake 
& Ohio Coal Agency v. Carroll (C. C.) 119 Fed. 942; Id. (C. C. A. 4) 
124 Fed. 305, 61 C. C. A. 49; Ex parte Haggerty (C. C.) 124 Fed. 
441 ; Fortney v. Carter (C. C. A. 4) 203 Fed. 454, 121 C. C. A. 514; 
Jennings v. United States (C. C. A. 8) 264 Fed. 399. 

In the Chesapeake & Ohio Case, supra, an injunction suit was 
brought by a selling corporation, which had contracts with mining 
companies, by which the selling corporation was to take ail the mîn+ 
ing companies' producî at the mines and to pay for the same, whether 
sold by plaintiff or not, to furnish transportation, and to sell the coal 
at priées fixed by the companies, receiving a stipulated sum pér ton 
for its services. In reHance upon thèse contracts plaintifï had con- 
tracted for the sale of large quantities of coal and coke, which could 
only be supplied by the mining companies. It also appeared that thèse 
companies would not necessarily be injured (indeed, they might be 
benefited ^) by the strike (which relieved them f rom liability upon their 
contracts with plaintiff), while plaintiff's business would be ruined 
thereby. They were also held to hâve no interest in plaintiff's rights 
under its contracts of sale. Thèse mining companies were made dé- 
fendants, were alleged to be irresponsible, and injunction was asked to 
restrain them from allowing the individual défendants or others to 
do acts tending to interfère with the coal companies' employés. The 
décision involved only the sufficiency of the bill as against demurreil. 
The opinion of the Circuit Court of Appeals not only commented up-^ 
on this prayer, but distinctly recognized the possibility of actual fault 
on the part of the mining companies. The bill thus asserted, not only 
a right with which the mining companies were not concerned, but an 
adversary relation on their part. . ■ ■ ; 

'■ t 

* Iron Molders' Union v. Niles-Bement-Pond Co., infra, 258 Fed. àt page 
412, 169 C. C. A. 424. 
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In Fortney v. Carter, supra, the bill was filed by the mortgage bond- 
holders of a corporation, who were held to hâve "an indépendant Per- 
sonal right to protect their interests in the premises." It was held that 
neither the mining company nor the mortgage trustée were necessary 
parties. The puhlished opinion of the District Court, on which the 
décision below was affirmed, does not show the reasons for that con- 
clusion (evidently stated in a former unpublished opinion), except by 
the statement that it is "immaterial whether the [mining] company 
as such bas aided them in the prosecution of this suit or not, and no 
question of collusion can arise. It is undisputed that they hâve insti- 
tuted this suit to préserve such right." 

In Ex parte Haggerty, supra, a bill to restrain unlàwful action by 
strikers had been filed by the trustée of mortgage bonds secured upon 
ail the property of the mining company against whom the strike was 
directed. The mortgagor was not a party. Jurisdiction was involved 
as affecting liability for violation of an injunction issued in that suit. 
Judge Goff held that upon the issues in that case, and as no relief 
was prayed against the mortgagor, full and complète justice could be 
done between the parties before the court without the présence of the 
mortgagor mining company, and that jurisdiction thus existed. 

Jennings v. United States, supra, involved a review of a judgment 
of conviction of contempt in violating an injunction in a suit brought 
by a mortgage trustée and a mortgage bondholder. The mortgagor 
traction company was made a party défendant, and the bill prayed 
that the traction company be restrained from ceasing to operate its 
cars, and that it be compelled to so operate. The traction company was 
held "not an indispensable party to the mortgagee's suit in equity to 
enjoin the wrongdoers, the défendant Jennings and his associâtes, from 
in-ei)arabîy injuring or destroying the plaintifï's security and prop- 
erty." 

Assuming, for the purposes of this opinion, that the cases we hâve 
been considering were properly decided (and we know of no others 
inore favorable to plaintiff), yet in our opinion thèse cases, taken to- 
getlier, fall far short of asserting a broad rule that the corporation 
agaÎTist which a strike is directed is not an indispensable party to any 
injunction suit by a third party who has a pecuniary iriterest in putting 
an end to the strike. It seems clear that the instant case differs radi- 
caDy in more than one of its salient features from each of the cases 
referred to. In our opinion plaintifï has no interest in the subject- 
raatter of the strike independent of or separate from the interests of 
the buggy company. He was merely a salesman for or (as the District 
Judge characterized him) an employé of the buggy company. Tra- 
his compensation was by way of both salary and commission; but that 
did not make him the less a mère salesman and agent. The goods he 
sold were those of the buggy company, and sold as such. The pur- 
chasers presumably made their payments directly to the buggy com- 
pany. It is plain that the plaintiff is injured only as the buggy com- 
pany is injured, and equally directly. 

If plaintiff has an interest entitling him to maintain this suit with- 
out the présence of the buggy company, where shall the line be drawn? 



DAVIS V. HENRY 265 

(266 F.) 

Plaiiitiff's interest'n the continuation of tEe buggy company's business 
without interruption was no greater or more direct than that of the 
ordinary superintendent or manager of a manufacturing plant, em- 
ployed for the year upon a salary plus commission, or even upon a 
salary without commission, in a case where the stoppage of the 
business would stop or suspend the salary. In a less degree, although 
equally certainly, every employé for a fixed time, even on salary 
alone, has or may hâve a personal and financial interest in the 
continuance of the business. In our opinion, those sustaining such 
relation hâve not an interest so independent of and separate from 
that of the corporation as to enable the maintenance of a suit of this 
character in the absence of the employer, unless the latter is unwilling 
or unable to act. But not only does the bill fail to show any lack of 
inclination on the part of the buggy company to fill plaintiff's orders, 
or to resist and end the strike; it, on the contrary, expressly allèges 
that the company has attempted to manufacture the goods sold by the 
plaintiff, and that it is doing ail in its power to put down the strike. 
It does not appear that plaintiff is better able than the buggy company 
to effectively prosecute this suit, unless as he may be able to invoke 
a preferred jurisdiction in the fédéral courts. 

Taking into considération plaintiff's relations to the buggy company 
and the contents of the bill, the inference seems inévitable that the 
instituting of suit by plaintiff, without joining the buggy company^ is 
for the sole purpose of giving jurisdiction to the courts of the United 
States. 

[2, 3] Iron Molders' Union v. Niles-Bement-Pond Ce, 258 Ped. 
408, 169 C. C. A. 424, involved a situation similar in many of its fea- 
tures to the instant case, although differlng tlierefrom in the fact that 
there the plaintiff controlled, ;is a subsidiary, the défendant who we 
held should be aligned as a plaintiff. In spite of this différence, we 
think the case before us fairly falls within the principles applied in 
the Iron Molders' Union Case. Moreover, in none of the cases to 
which we hâve referred, and except as stated in the margin,^ was any 
attempt made, so far as appears from the published reports, to déter- 
mine any existing controversy between the corporation and its em- 
ployés, or to détermine conditions of employment. The relief asked 
was against violence, coercion, intimidation, or conduct apparently 
thought, whether rightly or not, to be unlawful, without référence to 
any relations between the employer and the employés. In the instant 
case, however, the bill is not confined to complaint of acts of violence 
or unlawful conduct, irrespective of relations between employer and 
employés, and efforts to protect the buggy company's property there- 
from, but it goes materially further. The bill states, among other 
things, that the object of the strike is to compel the buggy company to 
maintain a "closed shop," which "the said * * * buggy company 

' In Jennings v. United States, supra, the bill set up a contraet between 
the corporation and a local union, but only the question of contempt in violat- 
ing the injunction was involved, the défendant was a party to the bill, and 
did not, appeal from the order for injunction, and it was held that the alléga- 
tions of tlie bill othervî'ise were sufficient to establish the right thereto. 
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lias refused to do, contending that it has a right to employ stich proper 
persons as it pleases, without regard to whether they belong to a labor 
union or net." Further, the bill asked injunction, not only against 
violence and intimidation, but against "coercing in any manner em- 
ployés of the * * * bnggy company who are not affiliated with 
* * * local union No. 20 mto Joining the said local union or labor 
organization, * * * and f rom attempting in any manner to coerce 
or' force the 'Delker Bros. Buggy Company into unionizing its plant 
and from preventing it from keeping what is known as open shop." 

True, the buggy company was entitled to exercise its own judgment 
whether or not it should unionize its plant; but, on the other hand, 
ifs employés had an equal right by lawful means to accomplish the 
unionizing of the plant, and in a very proper sensé the settlement of 
the question of open shop or closed shop relates to conditions of em- 
ployment, which should not be decided without the présence of the 
buggy cotnpany, and with which question plaintiff is not concerned. 
The test of indispensability is not whether the decree is bound to in- 
juriously affect the rights of the absent party; it is enough that such 
absence may "leave the controversy in such a situation that the final 
détermination may be inconsistent with equity and good conscience." 
Rogers V. Penobscott Co. (C. C. A. 8) 154 Fed. 606, 83 C. C. A. 380, 
So far as we are advised, no court has yet gone so far as to hold the 
corporation against whom the strike is directed not an indispensable 
party under circumstances such as exist hère. 

But whether or not the buggy company should be held an indispen- 
sable party, if plaintiff had a sufficient spécial and independent inter- 
est in maintaining the bill for injunction, the considérations just re- 
ferred to emphasize the lack of such independent right of action and 
the mischiefs possible to resuit from its récognition. 

[4] Apart from the question of plaintiff's right to maintain this 
bill, the order appealed from went too far in enjoining against "in- 
terfering in any way or in any manner, directly or indirectly, with the 
plaintiff or the Delker Bros. Buggy Company or the employés of the 
Delker Bros. Buggy Company, * * * ^nd from picketing high- 
wàys or means of ingress and egress to and from said plant of said 
biiggy company" — acts which do not necessarily constitute an unlaw- 
f ill ■ irtterf erence. King v. Manufacturing Co., 266 Fed. 257, decided 
by this court June 7, 1920. 

In our opinion, plaintiff had no authority to maintain the suit, at 
jeast without the présence of the buggy company, and for this reason 
the order appealed from must be reversed, and the record remanded to 
th'e.District Court, with directions to dismiss the bill. 
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HODGSON V. VBOOM. 

(Circuit Court o£ Appeals, Second Circuit. May 12, 1920.) 

No. 237. 

1. Copyrights <S=>89— Revicw of temporary injunction by Circuit Court of 
Appeals not limited by prior décision of lower court. 

The power of the Circuit Court of Appeals to consirler the merits, on 
appeal from order of District Court denying temporary injunction in 
suit to cnjoln production of a play as belng an infrlngement of plaintiff's 
copyright, is not hampered l)y the fact that another District Court, in a 
prior suit by plaintifC asainst another for the same purpose and on the 
same ground, had rendered decree for plaintiff. 
3. Equity «S^élfi — Decree lield a "consent decree." 

A decree In a prior suit to enjoln production of a play on the ground 
of it belng an Infringoment of a copyright lield a "consent decree" ; tliat 
is, one entered on consent of the parties as to wliat the décision should 
be, constituting a mère agreement of the parties under sanction of the 
court. 

[Ed. Note.— For other définitions, see Words and Phrases, First and 
Second Séries, Consent Decree.] 

3. Equity <&=>416 — NonappeaiabUity incident and indicia of consent decree, 

Nonappealabillty is not only an incident to a consent judgment, but 
one of the Indlcla of the nature of the decree entered. 

4. Copyrisriits ■©^'SO — No duty in injunction suit to conform to consent de- 

cree of another district. 

There Is no duty on the court, in suit to enjoin production of a play as 
an infringement of plaintllï's copyright, to conform to the decree in a 
prior suit In another district involving the same copyright and play, but 
agalnst a difCerent défendant, where snch decree was a consent decree. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Action by Ruby L. Hodgson against Edward Vroom. From an or- 
der denying apphcation for injunction pendente Ute, plaintiff appeals. 
Afi&rmed. 

Plaintiff is the (remarrled) widow of one Samuel E. Gross, and by virtue 
of his last will and testament is the owner of a certain copyrighted play en- 
titled "The Merchant Prince of Cornville." Mr. Gross was a résident of Chi- 
cago, and whlle engaged in a business described as "operating in real estate" 
he wrote and completed by 1879 the play in question. In the year 1900 oiie 
Palmer and the late Richard Mansfîeld were produelng upon the stage in 
Chicago Edmond Bostand's play of "Cyrano de Bergerac," whereupon Gross 
sued Palmer, Mansfleld, and other.s in the tlnited States Circuit Court foi- 
the Northern District of Illinois, seeking to enjoln them from performing or 
publlcly representing said "Cyrano de Bergerac," upon the ground that this 
play constituted an infringement of the copyright of "The Merchant Prince 
of Cornville." 

Pursuant to the practlce then obtaining in equity, testlmony was taken be- 
fore a master in chancery, who on May 19, 1002, reported that in his opinion 
it was "impossible to avoid the conclusion that the melodrama of 'Cyrano de 
Bergerac' performeu by défendant Mansfleld is a clear and unmistakable 
piracy of [Gross'] play, 'The Meréhant Prince of Cornville.' " Wherefore hc 
reported as matter of law that Mr. Gross was "entltled to a decree enjoiulng 
and restralning défendants * « * from produelng, exhlblting, or present- 
Ing * * * 'Cyrano de Bergerac' on any stage or in any theater or in any 
manner in the United States, and also to an accounting of profits, and also 
to sueh other and further relief as equity may require." 

^:=>For other cases see same lopic & KEY-NUMBER in aU Key-Numbered Digests & Indexes 
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Two days later, and on May 21, 1902, this report was bronght before tîie 
District Jndge for the Northern District of Illinois, and a decree was entered 
whlch récites tliat "no objections [liad been] flied to" tiie master's report; 
"whereupon," continues tlie decree, "said défendants appearing in open court 
liy counsel and consenting to tlie entry. liereof, it Is ordered tliat tlie report of 
E. B, Sherman, Esq., master in chancery, ♦ • • [be] in ail respects ap- 
proved and confirmed, and that the défendants • • • hereby are perpetu- 
ally enjoined and restrained from publicly representing or performing 
* • • 'Cyrano de Bergerac,' * * * or any play substantially Identical 
tlierevvith, or any play including or contalning the balcony scène of 'Cyrano 
de Bergerac,' or any scène substantially Identical therewith ; • * * and 
it is furtber ordered that complainànt is entitled to an accounting of the 
profits realized by the said défendants through the présentation * * • of 
'Cyrano de Bergerac,' Dut said complainànt electing to waive said account- 
ing of profits and accept the sum of one dollar In lieu thereof, it is further 
ordered that complainànt do hâve and recover from the said défendants the 
said sum of one dollar, together with the costs of this suit." 

The plaintitC in this action, having learned that the défendant Vroom con- 
templated the production of "Cyrano de Bergerac" in the city of New York, 
lirougnt this suit to prevent such production, alleging in substance that 
liostand's play is an infringement of the copyright of "ïhe Merchant Prince 
of Cornville," in that Cyrano "consists largely of a piracy upon 'The Mer- 
chant Prince of Cornville' in plot, arrangement, situation, characters, ideas, 
and language." ïhe District Judge refused plaintifC's application for an in- 
junction pendente lite, whereupon plaintifC took this appeal. 

Harry D. Nims, of New York City, for appellant. 
Stephen H. Philbin, of New York City, for appellee. 

Before ROGERS, HOUGH, and MANTON, Circuit Judges. 

HOUGH, Circuit Judge (after stating the facts as above). [1] The 
single question of law presented by this appeal is whether the District 
Court, or this court, or both, is bound by the decree entered in Chicago 
in 1902 to grant preliminary relief; it is not asserted that the decree 
against Mansfield and Palmer is res adjudicata as against this présent 
défendant. 

The matter might be disposed of by pointing out that, whatever may 
be the effect of the Chicago decree so far as the District Court is con- 
cerned, it does not in the least hamper the power of this court. Cf. 
Victor, etc., Ce. v. Starr, etc., Co. (C. C. A.) 263 Fed. 82 ; Thomson- 
Houston, etc., Co. v. Hoosick, etc., Co., 82 Fed. 462, 27 C. C. A. 419; 
Baldwin v. Abercrombie, etc., Co., 228 Fed. 897, 143 C. C. A. 293. 
The question as to what the District Court should do (not what it 
could do) under circumstances like the présent dépends upon the in- 
quiry whether the Chicago decree of 1902 was or was not a "consent 
decree." 

[2,3] The nature of consent decrees and something of their his- 
tory are learnedly set forth by Hammond, J., in Kelly v. Milan (C. 
C V 21 Fed. 862 et seq. (the affirmance of this case in 127 U. S. 139, 
8 Sup. Ct. 1101, 32 L. Ed. 97, does not touch this point). The dis- 
tinction hetween a decree in common form and a consent decree is 
the différence between a consent to submit a case to tlie court for dé- 
cision and a consent as to what the décision shall be. When there is 
a consent as to what the décision shall be, the decree is a "mère agrée- 
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ment of the parties under the sanction of the court, and is to be in- 
terpreted as an agreement." 

A decree on consent is not appealable, in the sensé that no errors 
will be considered vvhich were in law waived by the consent given. 
United States v._ Babbitt, 104 _U. S. 767, 25 L. Ed. 921. Therefore 
nonappealability is not only an incident to a consent judgment, but one 
of the indicia of the nature of the decree entered. 

Tested hy thèse rules, the decree in Gross v. Mansfield was plainly a 
consent decree upon its face. The moving papers before us contain 
a good deal of information or suggestion as to why the Chicago Uti- 
gation ended in an agreement of parties, after a rather lengthy and 
probably expensive proceeding before the master in chancery ; but we 
need not consider thèse matters. The record — i. e., the decree as en- 
tered — speaks for itself. 

[4] It is quite true, as urged by appel! ant, that there is close analogy 
between actions under the patent laws and suits upon copyright (Scriîî- 
ner v. Straus [C. C] 130 Fed. 389), and great stress is laid upon that 
long line of décisions holding that decrees in patent causes are entitled 
to great weight, when subséquent action is brought on the same pat- 
ent against other alleged infringers. But this proper rule is one of 
comity, which may persuade, but cannot compel. Mast, etc., Co. v. 
Stover, etc., Co., 177 U. S. 485, 20 Sup. Ct._708, 44 L. Ed. 856. There 
is great power of persuasion in a procession of consent decrees, as 
evidencing public acquiescence in the plaintifï's asserted right ; but 
there is no légal compulsion in any consent decree, because the judicial 
action is no more than a registration of the will of the parties. Na- 
tional, etc., Co. V. New England, etc., Co. (C. C.) 123 Fed. 6, 436. It 
follows that the lower court was entirely justified in examining anew 
the interesting inquiry whether the Frenchman, Rostand, in or about 
1896, pirated the literary work of Mr. Gross, of Chicago. On this 
literary question it is sufficient to say that we entirely agrée with the 
District Court. 

The order appealed from is affirmed, with costs. 



THE WALTER GBEEN. 
THE BURNS BROS. NO. 34. 

(Circuit Court of Appeals, Second Circuit. April 14, 1920.) 

Ko. 171. 

Shipping <S=>79 — Barge, which put line on string of barges to save herself, 
held liable for resulting damage. 

A barge, wliich to save herself from destruction after she liad been 
loosened from her moorings by a large ice floe, placed a line on a string of 
barges fastened to an adjoining pier, as a resuit of wliich the line from 
those barges to the pier parted, is liable for the resulting damage. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 



sFor otber cases see same toptc & KEY-NUMBER ia ail K«y-Numbered Dlgests £ Iud«z«a 
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Libél by John J. Hammond against the barges Walter Green and 
Burns Bros. No. 34. Decree for libelant against the barge Walter 
Green, and the claimant of that barge appeals. Affirmed. 

The following is the opinion of Learned Hand, District Judge, in 
the court below : 

This case is even more eonfused than the usual case, but at the same time I 
attribùté the confusion largely to the fact that the occa.sion was one of con- 
sidérable danger and the witnesses' attention could net be directed very criti- 
cally to what was going on. I hâve therefore, in thèse cases in which there is 
a conflict of testimony, to judge a good deal on the probabllity of the situation. 
Some of the facts are settled beyond dispute. The Walter Green lay nearest 
to the pier end and the Burns Bros, outside her. About 3 o'clock on the 
afternoon of the 30th of December a large floe of ice — the second one of its 
character, which one of the witnesses described as extending from shore to 
shore — moved down on the ebb tide, and this motion broke loose, first the 
Burns Bros., and, second, the Green. There is no testimony that the Burns 
Bros, broke loose before that. Their berths had been recognized as being very 
dangerous berths ail through that day. The Burns Bros, had been injured by 
the ice, and her middle compartment was fllled ; she was in a dangerous con- 
dition. It was the purpose of the Burns Bros, to get inside the slip, because 
they could get no tug to save her, and I must conclude, from the purposes of 
the Burns Bros., and from some other circumstances that I will mention, that 
at the time she trled to go in the slip the four boats which had been on the 
north side of the pier still remained in place alongside, had not brol^en loose, 
and were not hanging across the pier corner. In the first place, if they had 
been so hanging, it would hâve been useless to pass a line to them, because 
it would not hâve been of any service in warpiug the Burns Into the slip. 
The outer of thèse four boats, which was the No. 76, itself lay furtber out than 
any of the rest. She was not bow and bow with the MeOann, which lay next 
to her. If the Frank, the McCann and the No. 76 had broken loose and were 
angling on the pier end, the stern of the No. 76 would bave been well below 
the north side of the lower pier and well out in the ice, and she would hâve 
offered no possible means for warping in the Burns. So I cannot accept that 
as probable. The contrary is sworn to by Cartman and Smith, and although 
Southard and McGraw say that they had broken loose, I must choose be- 
tween those two stories, and I choose the one which says that they still lay 
alongside. 

Take another reason for the same conclusion : What could possibly hâve 
moved those three boats away from their safe berth? Concededly the Ice did 
not bother them ; the ice dId not come inside the pier ends. What could hâve 
been the reason for their breaklng loose and hanging in au extraordinary posi- 
tion, and in a very dangerous position, where they were? Somethlng must 
hâve wrenched them off; there must hâve been some violence to accomplish 
this. New, we hâve an adéquate explanation of the violence subséquent to 
this time ; that is, the momentum of, first, the Burns, or, second, the Green, 
hanging onto the projecting end of the No. 76. That is an adéquate cause, but 
there is no other adéquate cause that I can see. For ail thèse reasons, there- 
fore, I do not accept that part of the story. No one says that the Burns broke 
loose thèse three boats ; if any boat did it, it was the Green. Everybody 
agrées In that, and so I exculpate the Burns, becau.se there is no évidence to 
hold her. 

The question then remains of the Green. Everybody agrées — except Mc- 
Graw, who did not see it — that at some time there was a line between the No. 
76 flnd the Green. There are varying accounts as to what happened whlle 
that line was on, but everybody agrées that there was a line on, and two of 
the three witnesses say it was that line which caused the three boats to break 
loose by parting the bowline of the Frank. This was a six-inch Une, but 
after the Green swung on it it had to carry the whole weight of the Green, 
Incumbered as It was by ice, and such vi'eight as there was of the other three 
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boats. Probably the weight of the other tliree boats was not great, because the 
tide was ebb and pressed the boats against the ends of the pior. But there 
was plenty of weight in the Green, and the ice with which she was incumbered 
did break said line, and the only reasonable conclusion I can come to is that 
that was what did break the bowline of the Frank. The situation was sub- 
sequently saved, because tbe three boats fell forward on the pier end and an- 
other bowline was got eut. In thLs Cartman — a particularly honest witness — 
helped Smith ; he helped put out the second bowline, and so the flotUla held. 
The question that cornes is : If thèse are the facts, whether there is a fault 
in the Green. Mr. Zabriskie says there is no évidence as to who put the line 
out. That is true ; there is no direct évidence on that, but I think we must 
agrée that the line was put oui: with the consent and by the direction of the 
master of the Green, though he does disclalm it. There was no one else there 
on his boat who could pass a line. I do not know how the Une could bave got 
out unless he passed it. Oertainly he must hâve been in an acquiescent atti- 
tude toward that fact, and I think I am justifled in the conclusion that he did 
pass the Une, and so I find. Now, if he did it, he did It In an efCort to save 
his boat, and that was very commendable. I agrée that that was bis duty, 
but in so doing he imperiled the other boats to whom he tied, and if he saved 
himself in that way it is part of his expense of saving that he should make 
good the damage. Even so, it was a proper thing to do, because he might well 
hâve been lost if he had not held fast, and it was conduct which we doubt he 
would repeat. 

It is suggested that it was a case of inévitable accident, but that was not so. 
His breaking loose was a case of inévitable accident, but his fastenlng a line 
to another boat to save him.self is not an inévitable accident. One is tempted 
almost to speak of it as in the character of salvage, but of course It is not 
that. It is a damage Inflicted on another boat in an elîort to save a larger 
value, and as such it forms a charge against the property that has been saved. 
It is none the less a tort because it is a moral and most excusable tort, so it 
necessarily foUows that the libelant will take a decree against the Green, but 
the libel against the Burns will be dismissed, without costs. 

Hyland & Zabriskie, of New York City (Nelson Zabriskie, of New 
York City, of counsel), for appellant. 

Alexander & Ash, of New York City (Peter Alexander, of New 
York City, of counsel), for appellee Burns Bros. 

Macklin, Brown, Purdy & Van Wyck, of New York City (Pierre M. 
Brown, of New York City, of counsel), for appellee Hammond. 

Before WARD, HOUGH, and MANTON, Circuit Judges. 
PERCURIAM. Decree affirmed. 
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KEDMAN et al. v. MURRAY W. SALES CO. 
8AME V. NATIONAL MILL SUPPLÏ CO. 

(Circuit Court of Appeals, Sixth Circuit. June 7, 1920.) 

Nos. 3365, 3366. 

1. Mechanîcs' liens «S^lSSd) — The flling of an affidavU within limit is juris- 
dictional. 

The flling of an affldavit for a mechanic's lien under tlie Michigan 
statutes, within the time limit, is jurlsdictional. 
3. Mechanics' liens <S=»132(10) — Where owner bought material from time to 
time, aflidavit within 60 days after last order held sufficient. 

Under Comp. Laws Mich. § 14796, declarlng that any person, who shall 
In pursuance of any contract, express or implied, written or unwritten, 
furnish any labor or material in or for building, shall hâve a lien there- 
for, and section 14800, declarlng that a materialman shall flle a verifled 
statement or account within 60 days from the date on which the last ma- 
terials shall hâve been delivered, a materialman who agreed to supply 
owner with materials needed for repairs, and furnished materials as 
ordered, though there was no definite contract, is entitled to a lien for 
ail the materials supplied, where less than 60 days elapsed between the 
various orders, and an affldavit was filed within 60 days after the last 
material was furnished, for the transaction may be considered as single, 
the owner by subséquent orders allowing the previous ones to be carried 
over, and notwithstanding the owner gave a mortgage durlng the re- 
pair period. 
3. Mortgages <S=>154(2) — Mor%agee of building being repaired held charged 
with notice of materlahnan's lien. 

One receiving a mortgage while building was being repaired is charged 
with notice of materialman's right to lien. 

Appeal from the District Court of the United States for the South- 
ern Division of the Eastern District of Michigan; Arthur J. Tuttle, 
Judge. 

In the matter of the receivership of the St. Clair Power Company. 
The claims of the Murray W. Sales Company and the National Supply 
Company for liens for material furnished were allovved, and Walter 
H. Redman and others in each case appeal. Affirmed. 

Suit to enforce a lien for materials furnished. The pertinent Michigan 
statutes, found in the Compiled Laws of 1915, are as follows : 

Section 14796: "Every person [a] who shall, in pursuance of any con- 
tract, express or implied, written or unwritten, existing between himself as 
contractor, and the owner * • * of any interest in real estate, build 

* * * [or] ropair * • * or [b] who shall furnish any labor or ma- 
terials in or for building • • * [or] repairing • * * any ♦ • • 
Tjuilding • * « and every person who shall, [c] as^ subcontractor, [d] 
laborer, or materialman, perform any labor or fuinish materials to snch 
original or principal contractor or any subcontractor, in carrylng forward 
or completing any such contract. shall hâve a lien therefor upon such 

♦ • * building • * • and aiso vipdn the entire interest of such owner 

• * * in and to the lot or pièce of land * • * to the extent of the 
right, title and interest of such owner * * * at the time work was com- 
monced or materials were bcgun to be furnished by the contractor under the 
original contract, or by the subcontractor who furnishes or is furnished with 
an.y labor or material." 

Section 14800 : "Every * * • materialman • * • vvho wishes to 
avail himself of the provisions of this statute, shall make and file * • • 

1 The Word "be,'' in the statute, is probably a misprint for "as." See pre- 
vious law. 
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a Just and true statement or account » » * which statement shall be veri- 
fied by affidavlt. Such verifled statement or account shall be filed wlthln 60 
days from the date on which the last of the materials shall hâve been fur- 
nished * * ♦ by the person claiming the lien, which statement may be 
in the foUowlng form: • • * A. B., • * • belng duly sworn, says 
that be furnished certain labor (or materials) in and for * * » repairing 

* * • a certain , situated on the land hereinafter described, in 

pursuance of a certain contract with C. D., the owner, (or * • * con- 
traetor, subcontractor • * * as the case may be). The performance of 
such labor (or the furnishing of such materials, or both) was bcgun on the 
day of , and the last of such labor was performed (or such ma- 
terials furnished or both) on the day of 



"The property of the St. Clair Power Company having been sold in recelv- 
ership proceedlngs in the court below, questions of priority in the proceeds 
arose between mortgage bondholders and receivership certiflcate holders, on 
the one hand, and lien claimants, on the other. The District Court, confirm- 
ing the report of the master, gave priority to the liens. The mortgage inter- 
ests bring thèse two appeals. The mortgage securlng the bond issue may be 
considered as taklng effect January 2, 1917. In the summer of lOlG, some 
new interests acquired title to a dlsused paper mill, which title became vested 
In the paper company. 

The claim of the National Mill Supply Company has this history: On 
Airgust 31, 1916, there was a conversation between an agent of the supply 
company and the président of the paper company. The latter said they were 
starting In to make gênerai repairs, in order to put the mill In good condition 
for operating, and wlshed to know whether they could get from the supply 
company such materials as the latter handled — which were boiler tubes, piping, 
paint, cément, etc. The things chlefly in the minds of the two parties seem 
to bave been the ability of the supply company to ship promptly and the 
abillty of the paper company to pay. The former became satisfled that the 
latter was entltled to ordinary trade crédits, and announced that It would 
furnish to the paper company, from time to time, such materials as the 
latter might order for this job, and would make prompt shipment at reasonable 
priées and on usual terms. For the purposes of this opinion, we assume fHat 
the paper company did not agrée to order any deflnlte amount of materials, 
and that, until there was a subséquent spécifie order, it Incurred no enforce- 
able obligation, and then only from time to time to the amount of each in- 
dividual order. Pursuant to this arrangement, materials needed and used 
In this same gênerai and continuing repair job were ordered and shlpped as 
follows: September 9, 1916, $65.78; December 1, 1916, $921.60; February 
28, 1917, $302.50. Each of thèse items was separate, in that it was ordered 
by Itself, shipped by itself, and became separately due and payable at the 
expiration of the spécifie crédit given. Indeed, it might be assumed, as was 
true In the companion case, that some items were separately settled and paid 
for. AU were parts of one transaction. In that they were ail Items of the con- 
templated course of busines.s covered by the gênerai arrangement that the 
supply company would furnish what was ordered for the job. 

The supply company filed its statement of account on April 2, 1917. No 
question is made as to the right to a lien (as of that date) for the Item of 
February 28th, but It i.s urged that, as to the earlier items, more than 60 
days had elapsed after the materials were furnished, and it was too late to 
flx a lien by flling the statement. 

Wallace T. Stock, of New York City (i,ewis & Kelsey, of New 
York Citv, on the brief), for appellants. 

Ralph B. Wilkinson, of Détroit, Mich. (Wilkinson & Hinkley, of 
Détroit, Mich., on the brief), for appellee Murray W. Sales Co. 

J. F. Wilson, of Port Huron, Mich. (Moore & Wilson, of Port 
Huron, Mich., on the brief) for appellee National Mill Co. 

Before KNAPPEN, DENISON, and DONAHUE, Circuit Judges. 
266 F.— 18 
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DENISON, Circuit Judge (after stating the facts as above). [1-3] 
The filing of the affidavit within the time limited is jurisdictional (God- 
frey Co. v. Kline, 167 Mich. 629, 133 N. W. 528), and the question to 
be decided is whether, when therc bas been a succession of purchases 
of materials for use in repairing a manufacturing plant, each purchase 
being a distinct sale, upon which a separate right of action arose, and 
the successive sales not being covered by any gênerai advance contract 
binding upon both parties, a statement of lien filed within 60 days 
after the last item will reach back and sufficiently cover ail the items in 
the succession, or whether, on the other hand, its force is exhausted 
when it bas reached back to the beginning of the 60-day period. 

The appellant's argument is that the lien statute refers only to things 
donc and furnished "pursuant to a contract" with the owner; that, 
when the section providing for the verified statement refers to "the 
materials" which "shall hâve been furnished," it must refer to those 
materials furnished pursuant to the contract, without which the hen 
cannot exist; that, unless there is a definite, mutual obligation, there 
can be no contract, within accepted définitions ; and that, if each suc- 
cessive purchase stands only upon the separate contract therefor, each 
gives rise to a separate right of lien, which right in turn is, after 60 
days, exhausted, if not exercised. 

The language of the statute regarding a contract is very broad — 
"express or implied, written or unwritten"; but it is not easy to see 
how this expands the scope of the term so as to reach, for example, a 
proposition which had never been accepted or a tentative arrangement 
to be performed if the parties should thereafter reach an agreement 
as to détails, although, in thèse cases, there would often be an accept- 
ance or an acquiescence which would raise the necessary implication. 
The statute cannot intend to require in ail cases an otherwise valid 
contract, because it plainly covers contracts which might be invalid 
under the statute of frauds; but the interest of the owner in the 
property is not reached by lien, unless the owner bas made a contract. 
The Suprême Court of Michigan, in Woods v. Ayres, 39 Mich. 345, 
33 Am. Rep. 396, says: 

"To constitute ettlier [an express or implied contract], the parties must oc- 
cupy to each other a contract status, and there must be that connection, mu- 
tuality of will, and interaction of parties, generally expressed, though not 
very clearly, by the term 'privity.' " 

For this reason there is difficulty in thinking that a mère indefinite 
arrangement and expectation that purchases will be made — as, for ex- 
ample, an arrangement that the merchant will supply materials for the 
job from time to time, if the parties can from time to time agrée upon 
priées and conditions — would be such a contract as the statute contem- 
plâtes, if a précèdent gênerai contract were essential as a binder for 
the différent items. Whether this difficulty would be insuperable we 
do not décide. When we bave to do with such a succession of such 
contracts as there is hère (interpreting the facts according to appel- 
lant's contention), it is clear that there was an express contract by the 
owner with the materialman as to each purchase, and therefore the 
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underlying necessity that as to every item there must be a contract 
with the owner is fuUy satisfied. 

It is open to contention that, since clause (d), as we hâve arranged 
the statute above, covers the case of a materialman fumishing ma- 
terials to a contracter or a subcontractor, clause (b) must refer to the 
furnishing of materials directly to the owner, and since clause (b) does 
not contain the condition "in pursuance of any contract," either directly 
or by strict grammatical construction, the whole basis of appellant's 
argument therefore fails. However, this may be an overnice construc- 
tion, and it is impossible to conceive a case where materials which are 
furnished to and accepted by the owner are not taken pursuant to at 
least an implied contract. We are inclined to disregard this distinc- 
tion, and to assume that "in pursuance of any contract," etc., apphes 
to ail the varions lienors contemplated by the statute. 

In the provision that one furnishing the "materials for repairing" 
shall hâve a lien therefor on condition that he files bis claim within a 
fixed time after the "last of the m.aterials" was furnished, there is the 
necessary implication that ail the items are held together by some com- 
mon tie, but nothing to indicate that this tie must be a contract creating, 
at the beginning, a mutual obligation lasting until the end, and we think 
ail requirements inhérent in the language or principle of the statute 
are met when ail the items are ordered from time to time by the owner 
from the materialman, and ail pertain to and are procured for one mat- 
ter of building or repairing, which bas not been either finished or aban- 
doned, and when there was an initial offer to furnish, for this one mat- 
ter, ail materials which might be ordered, though no gênerai acceptance 
making a definite mutual obligation. We see no reason for requiring, 
as between owner and materialman, any stricter construction ; nor for 
saying that the lien statement will not reach back to an item more than 
60 days old, unless the owner was, at the earlier date, under légal ob- 
ligation tb buy the later item. Whenever the owner, at the later stages 
of the transaction, gives further spécifie orders for material, he is in 
eiïect consenting that thèse items come in under the one gênerai trans- 
action, and is extending the time within which statement of lien may 
be filed, and it seems apparent that the owner may, if he wishes, do 
this, as against his own interests and those of any one who steps into 
bis shoes. 

When we come to consider the case of a mortgage, given as this one 
was, the same reason prevails. The mortgagee, on January 2d, was 
bound to know that a repair job was in progress, and would hâve learn- 
ed, upon inquiry, that materials had been furnished in December, and 
that further material must be had. Before the 60 days had expired 
from the first order, the owner had given further orders, and those 
had kept alive or extended the right to file the lien, and on January 2d 
that right in the materialman was absolute. The mortgagee took with 
notice of this fact, and, as to the materials furnished before that date, 
it cannot be seriously prejudicial to the mortgagee that the owner, 
instead of compelling the immédiate filing of the statement of lien by 
refusing or neglecting to make further spécifie orders, bas given thèse 
orders and thus kept alive the same right which existed on January 2d. 
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Articles which were fumished after that date presumptively added to 
the mortgagee's security and give scant basis for claim of préjudice. 
The mortgagee knew or was bound to know that a right to impose a 
lien for the articles already furnished then existed, and that this right 
was likely to be extended to the raaterials necessary to finish the job 
then in progress, if the owner thought best to order the remaining ma- 
terials from the same source. There is no serious hardship to such a 
mortgagee. If he objects to the possibility of such a future lien for 
the remaining materials needed upon a pending job, he can, as a condi- 
tion of the loan, require the owner to discontinue the work or get the 
materials elsewhere. 

We are not required to consider a case where the 60 days had ex- 
pired when the mortgage was given, and where, therefore, the right to 
the lien was gone, unless the owner, at his option, bought more ma- 
terials. In such a case, it would dépend upon the future discrétion or 
whim of the owner whether the right to lien should be restored, and 
the mortgagee could not know or learn the condition of the title in this 
respect. The intervention of the mortgage interest after the material- 
man had lost ail right to impose the lien would raise a somewhat dif- 
férent question; the comraon tie, the unity of purpose, might be 
thought broken ; on the other hand, a mortgagee, chargeable with no- 
tice when he takes his mortgage that a repair job is in progress, is sub- 
ject, generally, to the equities existing against his mortgagor. We do 
not undertake to pass upon the question so presented. 

It is to be remembered that there is no statutory requirement for 
unity of contract; unity of purpose well satisfies every theory of 
unity necessarily implied from the statute ; and it has been natural to 
look for a single contract covering ail items, because that would demon- 
strate unity of purpose. There is analogy, too, in the rule that a time 
limitation on a right of action runs from the last item in a running ac- 
count. While this is or may be statutory, it illustrâtes that a séries of 
spécifie contracts may, for some purposes, be construed as one trans- 
action. 

Our conclusion is in gênerai accord with the results reached by the 
Suprême Court of Michigan in the two cases that most resemble this: 
Smalley v. Gearing, 121 Mich. 190, 79 N. W. 1114, 80 N. W. 797; 
Union Trust Co. v. Casserly, 127 Mich. 183, 86 N. W. 545. True, each 
case carries more or less implication that an entire contract was neces- 
sary, but whatever contract was essential was found to exist ; and it 
is not easy to see that there was any greater obligation upon Casserly 
to order the later items of lumber than there was upon the paper Com- 
pany to give the February order which it did give. The criterion quot- 
ed in 127 Mich. at page 185, 86 N. W. at page 546, from Phillips on 
Mechanics' Liens, is not, as counsel say, solely whether the whole 
should "form one matter of settlement." That was an alternative. 
The other was, "if the several parts form an entire whole." However, 
we are better satisfied to rely also upon our study of the principles of 
the statute rather than to rely alone upon thèse two décisions. 

Noyé Co. v. Thread Co., 110 Mich. 161, 67 N. W. 1108, is not in- 
consistent. There was a formai and complète contract, and the court 
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held that the work under it had been finished and the contract closed 
by final settlement. It refused to allow this closed contract to be tacked 
to a new and later one. That is not necessarily to forbid the tacking 
of consécutive orderings of fractional parts of the same gênerai lot 
of materials. The thought of the citation from Phillips on Mechanics' 
Liens, § 324, "So, if materials be furnished under distinct contracts, 
each must stand of its own merits, and the lien must be filed under each 
contract within the time limited," is sufficiently satisfied, if it be applied 
to a case like Noyé Co. v. Thread Co. 

It is familiar knowledge that large quantifies of building materials 
are furnished by dealers therein and used in the érection or repair of 
buildings, etc., merely upon spécifie from day to day orders and with- 
out any agreement which would prevent collection of the price of each 
item as if it were wholly separate from the others, but pursuant to a 
gênerai ofïer to provide the whole as and if specifically ordered. In 
thèse so-called running accounts, it may often happen, and perhaps is 
usually true, that there is no obhgation of any kind upon either party 
relating thereto preceding the giving and accepting of the order for 
each item. If appellants are correct, the materialman, in such a case, 
cannot allow more than 60 days to expire after the first item before fil- 
ing claim of lien therefor, and each item must bave corresponding 
treatment. We think such a construction would be against the spirit 
of the Michigan act, is not required by the Michigan décisions, and 
would be against the analogy of those decided cases which are best 
considered and arise under the most similar statutes. Jones v, Swan, 
21 lowa, 181 ; Premier v. McElwaine Co., 144 Ind. 614, 621, 43 N. E. 
876; State v. Norvvegian, etc., 4.S Minn. 254, 255, 47 N. W. 796: 
O'Neill V. Taylor, 59 W. Va. 370. 379, 53 S. E. 471 ; Big Horn v. Davis, 
14 Wyo. 455, 458 et seq., 84 Pac. 900, 85 Pac. 1048, 7 Ann. Cas. 940; 
Hensel v. Johnson, 94 Md. 729, 733, 51 Atl. 575; Joplin v. Oklahoma, 
etc., 36 Okl. 547, 552 et seq., 129 Pac. 40. 

What has been said fully covers the appeal of the Murray W. Sales 
Company. Appellant's theory is there more difficult to sustain, in that 
we would hesitate to find the absence in fact of an entire contract 
which would be sufficient even under appellant's theory. 

The order of priority in each case is affirmed. 
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In re ATWATER et al. 

(Circuit Court of Appeals, Second Circuit. May 19, 1920.) 
No. 219. 

1. Evidence ®=>409 — Paroi évidence inadmissible to vary writing. 

Paroi évidence is inadmissible to vary a written instrument, and s» 
cannot be received to show that claims not included in a relea.se were 
understood at the time of exécution to be embraced. 

2. Evidence ©=450(12) — ^Parol évidence admissible to explain a release. 

Paroi évidence is admissible to explain a release, vphere not changing 
the nature of contract, but shovcing the reason for its exécution and its 
application ; but a valid release conclusively estops the partle.s f roni 
litigating a claim released and forever extinguishes a Personal right of 
action. 

3. Release ®=23 — Invalid release binding until set aside. 

A release, even If invalid, is binding on the parties, until attacked In 
proper manner and set aside. 

4. Cancellation of instruments &^i — A release may be canceled for niistake, 

fraud, etc. 

Where a release is invalid because of mistake, fraud, duress, or un- 
due influence not inhérent in its exécution, it may upon proper applica- 
tion be canceled by court of equity. 

5. Release <S=25 — The intention of the parties must govem. 

A release, like other contractual obligations, has for its primary rule 
of construction the intention of parties, which must govern ; but this 
Intention must be ascertained from the words used in the instrument, 
and not from matters dehors the wrlting. 

6. Release <8=22 — Claim for funds given bankrupt to purchase seat on ex- 

change barred by release. 

Whère clalmant advanced to his son, one of the bankrupts, funds suf- 
flclent to purcnase a seat on the New York Stock Exchange, and in or- 
der to comply with rules of exchange as to ownership executed a re- 
lease of ail claims on account of advances, held that, notwithstanding 
clalmant received interest on the amount paid, such release is binding 
with respect to ordinary creditors of partnership of which the son was a 
member, and clalmant cannot as against them assert any right to the 
proceeds of sale of exchange seat, even though there were no persons en- 
titleu under rules of ex change to priori ty in the proceeds, for a release 
completely extinguishes ail rights, etc. 

Ward, Circuit Judge, dlssentlng. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

In the matter of Morton Atv^rater, Eliot Atwater, Gilbert F. Foote, 
and Harold W. Sherrill, individually and as copartners doing business 
as Atwater, Foote & Sherrill, bankrupts. On pétition of Stephen G. 
Guernsey and others the claim of Edward S. Atwater was expunged, 
and claimant appeals. Aifirmed. 

Frank B. Lown, of Poughkeepsie, N. Y., for appellant. 
C. W. H. Arnold, of New York City (Daniel P. Hays and Henry H. 
Kaufman, both of New York City, of counsel), for respondent trustée. 

Before WARD, HOUGH, and MANTON, Circuit Judges. 

MANTON, Circuit Judge. The firm of Atwater, Foote & Sherrill 
were stockbrokers engaged in business at Poughkeepsie, N. Y. A 

<g==>For othef cases see same toplc & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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pétition in bankruptcy was filed against this firm, and it was duly ad- 
judicated a bankrupt. One of the members of the bankrupt firm was 
Eliot Atwater, a son of the appellant. The firm was formed under ar- 
ticles of copartnership under date of June 1, 1912, which partnership 
expired by limitation June 1, 1915. On June 1, 1916, new articles of 
copartnership were executed, providing for a partnership on a yearly 
basis from june to June of each year, and thereafter continued in- 
definitely, but terminable by any partner on 60 days' notice prior to 
June 1 of any year. 

At the time of the adjudication in bankruptcy, the firm existed un- 
der the tei^ms of the second agreement, dated June 3, 1916. Before 
this partnership was formed, Mr. Foote and Mr. Sherrill were doing 
business as Foote & Sherrill. About June 1, 1912, they were joined 
by Morton and Eliot Atwater, the sons of the appellant, who was the 
président of a hank in Poughkeepsie and a man of large means. The 
father had theretofore done business with the firm of Foote & Sher- 
rill. As a resuit of his active negotiations, the terms of the copartner- 
ship were arrived at. The articles of copartnership provided, among 
other things, as follows : 

"Second. It Is understood and agreed that Morton Atwater furnishes to the 
partnership the loan of flfty thousand dollars (.$50,000), working capital; 
Gilbert F. Foote and Harold W. Sherrill the good will and the business, of 
the agreed value of ten thousand dollars (.$10,000), whieh they hâve established 
and built up under the firm uame of Foote & Sherrill ; Eliot Atwater the use of 
his membership on the New York Stock Exchange. 

********** 

"Third. Every six months there shall be paid to Eliot Atwater sueh an 
amount as shall pay interest for six months at the rate of six per cent. (6%) 
per annum on seventy-flve thousand dollars ($7.5,000), being the purchase 
priée and initiation fee of his membership on the New York Stock Exchange. 

********** 

"Fourth. AU the earnings of Eliot Atwater, as a member of the New York 

Stock Exchange, shall accrue to the flrm. 

********** 

"Tenth. In the event that Eliot Atwater should wish upon the dissolution 
of the partnership, to sell or transfer his membership on the New York Stock 
Bxchange, he agrées to give to Morton Atwater, Gilbert P. Foote, and Harold 
W. Sherrill the option to purchase said membership at the priée then cur- 
rent, but said option shall expire 60 days after the dissolution of the partner- 
ship." 

On May 16, 1912, a seat on the exchange was purchased by Eliot 
Atwater ; payment therefor was made by Edward S. Atwater. Thus, 
at the time of entering into the copartnership agreement, Eliot At- 
water individually owned a seat on the New York Stock Exchange. 
Prior to June 1, 1912, the appellant executed and delivered to Ehot 
Atwater a sealed gênerai release — 

"of ail claims and demands whatsoever in law or In equlty which against the 
said Eliot Atwater I ever had, now hâve, or which I or my heirs, e:S:ecutors, 
or administrators hereafter can, shall, or may hâve, » * * and more 
partlcularly by reason of an advance of the sum of $75,000 made to said 
Eliot Atwater to enable him, the said Eliot Atwater, to purchase a membership 
in the New York Stock Exchange." 

A release of like import was executed and delivered on the same 
day to Eliot Atwater, and referred to a payment of $2,010 paid as in- 
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itiation fee to the New York Stock Exchange. This sum was paid by 
the appeliant, thus making $75,000, which is the subject of the claim 
presented by the appeliant to the trustées, and which lias been ex- 
punged by order of the court below. 

The questions presented on this appeal are: (1) Was the Stock Ex- 
change seat owned by the firm, or was it the individual property of 
Eliot Atwater? (2) Is the appeliant estopped from asserting his ciaim 
as against the firm or individual members? In other words, what is 
the effect of the release given? 

It is explained by the appeliant that the release in question was given 
solely for the purpose of satisfying the rule of the New York Stock 
Exchange requiring a member to own his seat free from ail hens and 
incumbrances. The requirement for this is that found in article 15 of 
the constitution of the Ne w York Stock Exchange, which provides as 
follows : 

"Sec. 3. Upon any transfer of mombership, whctlipr made by a member vol- 
untarlly, or by the governing committee, or the coinmittee on admission in piir- 
xviance of the provisions of this constitution, the proceeds thereof shall be 
applied to the following purposes, and in tlie f ollowing order of priority, viz. : 

"First. The payment of ail fines, dues, assessments and charges of the Ex- 
change or any department thereof against members whose membership is 
transferred. 

"Second. The payment of creditor's members of the Exchange, or firms regls- 
tered thereon, of ail flled clalms arising from contracts subject to the rules of 
the Exchange, if and to the extent that the same shall be allowed by the com- 
mittee on admission. 

"If said proceeds shall be insufïicient to pay such claims as so allowed in 
full, the same shall be applied to the payment thereof pro rata. 

"Third. The surplus, if any, of said proceeds shall be paid to the person 
whose membership is transferred. or to his légal représentatives, upon the 
exécution by him or them of a release or releases satisfactory to the committee 
on admission." 

It is apparent, from the date of purchase of the membership by 
Eliot Atwater and from the terms of the copartnership agreement, 
which are quoted above, that Eliot Atwater individually owned the 
membership in the Stock Exchange, and did not convey it to the firm 
at any time during the existence of the copartnership. The copartner- 
ship agreement provides that Eliot Atwater should not share in the 
profits, unless the earnings and commissions on the Exchange equaled 
or exceeded the amount paid to him for the same period for interest 
upon the value of his membership in the New York Stock Exchange. 
The copartnership articles further provided that, every six months 
after the formation of the firm, interest was to be paid by the firm 
to Eliot Atwater. He, in turn, paid the same to his father, the appel- 
iant, and after a time the firm's checks were made ont directly to the 
appeliant. Thus it will be observed that Edward S. Atwater received 
interest on the $75,000 which he advanced to his son, Eliot At- 
water, at the time of the formation of the copartnership, and this 
continued down to the last interest period before the bankruptcy. 

It is contended by the appeliant that, the membership in the New 
York Stock Exchange, being the individual property of Eliot Atwater, 
the proceeds of the sale belong to his individual estate; that, since it 
appears there were no Stock Exchange creditors whose names bave a 
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préférence under the raies, an individual créditer, such as the appel- 
lant, is entitled to be paid from such individual estate before any part 
of it be applied to the payment of the fîrm's debts. Apparently the 
membership has been sold. 

[1-6] What effect hâve the releases upon appellant's claim? Re- 
leases may hc invalid for lack of proper formality, for want of légal 
considération, for incapacity of releasor to exécute by reason of the 
absence of real consent thereto, or ov^^ing to illegality. On the other 
hand, a release is not invalid because improvidently executed, or be- 
cause the releasee did not need the money to be paid, and voluntarily 
waived payment of the fuU considération therefor. The scope and 
extent of a release dépend as a rule upon the interest of the parties as 
expresscd in the tenns of the particular instiumcnt. Paroi évidence 
is inadmissible to prove tliat claim.s not included in the writing were 
understood at the time of the executing of the release to be embraced 
in the transaction. Paroi évidence cannot be offered to vary the docu- 
ment. St. Louis & S. F. Ry. Co. v. Dearborn Co., 60 Fed. 880, 9 C. C. 
A. 286; Holbrook v. Sperling, 239 Fed. 715, 152 C. C. A. 549. Paroi 
évidence is admissible where, while not changing the nature of the 
contract, it shows the reason for the exécution of the release, and 
points out its use and application. 

But a valid release as conclusively estops the parties from reviving 
and litigating the claim released as a final act, and it forever extin- 
guishes a personal right of action. It completely discharges and ex- 
tinguishes ail rights and claims of the releasor against the releasee 
which are included in the release; and this is true, even thougli the 
releasee fails fully to perform a promise which was the considération 
for the release, uniess the opération of the release was based upon fuU 
performance. Even if invalid, it is binding upon the parties until at- 
tacked in a proper manner and set aside. Where a release is invalid 
because of mistake, fraud, duress, or undue influence, not inhérent in 
its exécution, it may, upon pro])er application, be canceled by a court 
of équitable jurisdiction. A release, like every other contractual ob- 
ligation has for its primary rule of construction the intention of the 
parties. This must govern. This intention, however, must be clear 
from the words used in the instrument, and not from matters dehors 
the writing. Hoes v. Van Hoesen, 1 Earb. Cli. (N. Y.) 379; Sherburne 
v. Goodwin, 44 N. H. 271. 

The release hère does not contain any limitation which would in- 
dicate an intent at the time of its exécution of a conditional delivery, 
so as to satisfy the requirements to purchase a membership upon the 
Exchange. We cannot read into the language of the release such lim- 
itation, and thus defcat the claims of other creditors. The appellant 
was an attorney at law, although not actually engaged in practice. He 
had fuU opportunity to read and understand the force and effect of 
the document he executed. He released the whole world from pay- 
ment of the sum involved. By this document, he represented, not only 
to the Stock Exchange members, but to every one, that so far as he 
was cpncerned his son owed him nothing for the Stock Exchange mem- 
bership. Nor can we support the claim of the appellant, because he 
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received interest on the loan of $75,000 from his son against this 
sealed and solemn instrument of release. We think he is estopped 
from asserting his claim. 

In Sterling v. Chapin, 185 N. Y. 395, 78 N. E. 158, the action was 
for a copartnership accounting between two brothers, the plaintifif's 
testator and the défendant. No rights of creditors arose. The ques- 
tion decided by the court was one as to the rights between the partners. 
The deceased partner had advanced ail the money for the purchase of 
a membership in the Stock Exchange. The deceased partner had given 
a releàse to the Exchange similar to the one hère. It will be noted 
that the delivery was made to the Stock Exchange, and not to the 
borrower of the money. An account was opened in the books of the 
copartnership several years after the exécution of the release, and it 
was carried on such books at the time of its dissolution, and in 
that account the défendant each year, exchisive of the one ending 
when the partnership was dissolved, was charged with interest on the 
balance shown due from him, and was credited with various pay- 
ments, in addition to which the défendant, more than 21/2 years after 
the exécution of the release, wrote to his brother a letter which ac- 
knowledged his indebtedness to him of the amount charged against 
him. The court, in holding the cbHgation a valid one, said: 

"What I emphasize is that we hâve hère the uncontradicted and unex- 
plained admission of the défendant, by entries which are binding apon him, 
that at a certain date the copartnership advanced money to or for him, and 
that this copartnership Indebtedness was not affected by a prier individual 
release of one copartner." 

We are of the opinion that the court below did not err in sustaining 
the spécial master, who reported, expunging the claim of the appellant. 
Order affirmed. 

WARD, Circuit Judge (dissenting) . A release under seal cannot 
be contradicted by one party as against the other, or as against a third 
party who has been prejudiced by relying upon it, as, for instance, in 
this case, against the Stock Exchange or Stock Exchange creditors for 
whose benefit the release was executed. But obviously both parties 
to a release may agrée that between themselves it really meant some- 
thing différent from wliat it said. In this case, for instance, if there 
had been no bankruptcy, Eliot Atwater and his father, Edward S. 
Atwater, could hâve agreed that the release, though gênerai was made 
for the benefit of the Stock Exchange creditors only, and that the 
transaction was as between themselves a loan by the father of the price 
of the seat to the son. If that was the fact, no other creditor of Eliot 
Atwater could prevent his father from recovering and collecting a 
judgment from him for the amount of the loan. So, if Eliot Atwater 
had died, any admission by him to this efifect could hâve been availed 
of by his father. Sterling v. Chapin, 185 N. Y. 395, 78 N. E. 158. 

On the other hand, any creditor of Eliot who had relied upon the 
release, and who would be prejudiced by its being contradicted, might 
insist upon its literal enforcement as to him. This is on the ground of 
estoppel. But there is no évidence whatever in this case that any 
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•creditor of the firm or of Eliot Atwater individuaUy did so rely, or 
even know of the existence of the release, and I think there can be 
no estoppel in favor of the trustée in bankruptcy representing the cred- 
itors in gênerai. It is to be noted that Edward S. Atwater is not 
claiming title to the bankrupt's seat, or to its proceeds, but is simply 
asking to prove his claim for money loaned to the bankrupt. I think 
the proof of claim should be allowed, and if in the course of the bank- 
ruptcy proceedings the trustée can show that any creditor or cred- 
itors, by relying on the release, hâve been prejudiced, relief may be 
given to them. 



KOHLSAAT et al. v. PARKERSBURG & IMARIETTA SAND CO. 

(Circuit Court of Appeals, Fourth Circuit. May 12, 1920.) 
No. 1780. 

1. Shippiog <©=>54, 58(2) — Hirer liable for loss of boat only in case of Dili- 

gence, and plaintiff has burden of proving négligence. 

The hirer of a boat is not an insurer of the property, and can be held 
liable for its loss only when caused by his négligence, and in an action 
by the owner to recover for the loss the burden of proving such négli- 
gence resta throughout on plalntiff, and although proof that the boat was 
not returned as agreed may make a prima facie case, which requîtes évi- 
dence from défendant to show the manner of loss, it does not shift the 
ourden of proof, which remains with plalntiff. 

2. Evidence "^=80— "Burden of proof deflned. 

"Burden of proof" primarily means the duty resting on one party or the 
other, usually the party having the affirmative, to establish by prépondér- 
ance of évidence a proposition essential to the maintenance of the action. 
Sometimes, however, the phrase is used to describe the duty of going for- 
ward with the évidence during the progress of the trial, after a prima 
facie case has been made by plalntiff, when the burden devolves on de- 
fendant. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Burden of Proof.] 

In Error to the District Court of the United States for the South- 
ern District of West Virginia, at Huntington; Benjamin F. Keller, 
Judge. 

Action by the Parkersburg & Marietta Sand Company against John 
E. C. Kohlsaat and others, partners as C. Crâne & Co. Judgment 
for plalntiff, and défendants bring error. Reversed. 

Charles H. Stephens, Jr., of Cincinnati, Ohio (Fitzpatrick, Camp- 
bell, Brown & Davis, of Huntington, W. Va., on the brief), for plain- 
tifïs in error. 

John H. Holt, of Huntington, W. Va. (Holt, Duncan & Holt, of 
Huntington, W. Va., on the brief), for défendant in error. 

Before PRITCHARD and KNAPP, Circuit Judges, and ROSE, 
District Judge. 

KNAPP, Circuit Judge. Plaintiffs in error, défendants below, leas- 
ed from défendant in error, plalntiff below, a certain derrick boat 

i^saVoi other cases see same topio & KEY-NUMBBR in ail Key-Numbered Digests & Indexe» 
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for the term from August 11, 1917, to the 31st of December of that 
year, when it was to be retumed to the lessor at Parkersburg, W. Va., 
"in as good condition as the day received, less the usual wear and 
tear." The beat was duly delivered to the lessees, who used the same 
in their lumber business at Brent, on the Kentucky side of the Ohio 
river, some 10 miles above Cincinnati. Early in December the river 
was frozen over, and défendants tied the beat to the shore. The cold 
weather continued with extrême severity for two months or more, 
except for a few days around Christmas. Twice the boat was forced 
from its moorings by the moving ice, first for about 150 feet, later 
for a mile or so, and each time again secured. In February, 1918. 
when the ice gorge broke up, the boat was carried down the river and 
became a total loss. 

[1] Plaintiff brought this suit to recover the value of the boat 
and an unpaid balance of the agreed rental. The latter item is not 
in dispute. Whether défendants are liable for the value of the boat 
dépends upon whether it was lost through any négligence on their part. 
As this was clearly a question of fact for the jury, the verdict in 
favor of plaintiff should stand, if the trial court was right in its nil- 
ing on the burden of proof. In the course of his instructions to the 
jury the learned judge repeatedly stated that the burden of proof, on the 
issue of négligence, was cast upon the défendants. For example, in the 
earlier part of the charge it was said: 

"The failnre to return, I say, créâtes a presumption of négligence, and 
therefore upon a charge of that kind the burden to show that the défendant 
was not In default shifts to him. Now, he can meet that by proof of due 
care on his part in ail the contingencies that arose while the boat was in his 
possession. That matter has been testifled about, and argued about, and it is 
for you, throughout ail the circumstanees shown in tliis case, to détermine 
whether that burden tliat was upon the défendant has been met." 

And in the closing statement, the last word before the jury retired, 
they were again told: 

"Now, as I hâve said, it is the duty of the plaintiff to prove bis case by a 
prépondérance of the évidence ; but I havé charged jou, and I repeat that 
charge, that upon the admitted facts the plaintiff starts out, having proved 
the loss of the boat, with a presumption that it was ncgligently lost, and it 
Is for the défendant to show that it was not negligently lost, and that, as 1 
say, shifts the burden upon that Issue." 

[2] There appears to be some confusion of thought and some con- 
flict of authority, particularly in the earlier décisions, because of the 
double meaning of the phrase "burden of proof." Primarily it means 
the duty resting on one party or the other, usually the party having the 
affirmative, to establish by prépondérance of évidence a proposition 
essential to the maintenance of the action. In this sensé the burden of 
proof never shifts or changes, but remains from first to last where it 
is placed by the pleadings or the substantive law of the case. Some- 
times, however, the phrase is used to describe the duty of going for- 
ward with the évidence during the progress of the trial. The plaintiff 
may oft'er sufficient proof to make a prima facie case, or he may be 
aided by a presumption of law. which. if nothing further appeared, 
would entitle him to a verdict; ana wtien this tiappens the burden of 
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meeting the prima facie case devolves on the défendant. Thus, the 
duty of "going forward" — that is, the necessity of producing further 
évidence — may shift back and forth as the trial proceeds. But when 
ail the proofs are in, and the case is ready for submission to the jury, 
the question of whose duty it was to go forward with the évidence at 
any tum of the trial practically disappears ; and the more important 
question arises as to which party has the burden of establishing by the 
greater weight of évidence the proposition in dispute; or, to use the 
expressive language of Prof. Wigmore, which party takes the risk of 
nonpersuasion. 

This distinction bears directly on the ruling under review. A 
bailee for hire is not an insurer of the property placed in his posses- 
sion, and cannot be held to answer if it be lost or damaged without 
his fault. He contracts to take ordinary care of the property, and is 
liable only for loss occasioned by his own négligence. Hence the es- 
sential élément of a bailor's cause of action, the fact to be established 
by him, is négligence on the part of the bailee. On that issue the bur- 
den of proof rests ail the while on the plaintiflf, and at no stage of the 
trial can it be passed over to the défendant. True, it is often said that 
when the plaintiff proves delivery of the property to the défendant, 
and that it has not been returned as agreed, the burden of proof shifts 
to the other side. Thèse facts may make a prima facie case, or, as 
the court below puts it, give rise to a presumption of négligence ; but, 
whatever the form of expression, the meaning is always the same, 
namely, that it then becomes the defendant's duty to go forward with 
the évidence and explain how the damage occurred. And this is en- 
tirely reasonable, for presumably the facts in that regard are within 
his knowledge. But when this has been done, and especially if it be 
shown that the loss resulted from a cause consistent with due care on 
his part, the duty of going forward has been met and the prima facie 
case overcome; and for the reason that the right of recovery in such 
case dépends upon whether or not the défendant was négligent, and on 
that issue, as already said, the burden throughout is on the plaintiff. 

And thi's has long been the settled rule of law. In Railroad Co. v. 
Reeves, 77_ U. S. (iO Wall.) 176, 190 (19 L- Ed. 909), which was an 
action against a carrier for damage to goods, and in which the défend- 
ant claimed that the damage was caused by an extraordinary flood, the 
Suprême Court said: 

"It is not necessary for hlm [défendant] to prove that the cause is such as 
release.s him, and then to prove affirmative] y tliat he did not contrihute to it. 
If, after he has exeused himself by sliowing tlie présence of tlie overpower- 
ing cause, it is charged that his négligence contril)uted to the los.3, the proof 
of this must come from those who assert or rely on it." 

Again in Transportation Co. v. Downer, 78 U. S. (11 Wall.) 129. 
134, 135 (20 L, Ed. 160), also an action against a carrier on a bill of 
lading which exempted losses occasioned by périls oî navigation, it 
was said: 

"If the danger might hâve heen thus avolded, it is plain that tlie loss 
should be attributed to the négligence and inattention of the eompany, and It 
should be held liable, notwithstanding the exception in the bill of lading. 
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The burden of establisliing such négligence and Inattention rested witli tlie 
plaintiflf, but the court rcfused an instruction to tlie jury to tliat effect, prayed 
by the défendant, and instructed them that It was the duty of the défendant 
to show that it liad not been guilty of négligence. In this respect the court 
erred." 

In the récent case of Southern Railway Co. v. Prescott, 240 U. S- 
632, 36 Sup. Ct. 469, 60 L. Ed. 836, which seems directly in point and 
controlUng of the case at bar, the ruling is as f ollows : 

"The railway eompany was therefore liable only in case of négligence. The 
plaintiff assertlng negleet, had the burden of establishlng it, This burden did 
not shift. As it is the duty of the warehouseman to deliver upon proper de- 
mand, hts failnre to do so, without excuse, has been regarded as making a 
prima facle case of négligence. If, however, it appears that the loss is due 
to lire, that fact in itself, in the absence of circum stances permitting the in- 
fereuce of lack of reasonable précautions, does not suffice to show negleet, and 
the plaintiff having the affirmative of the issue must go forward with the 
évidence." 

A pertinent statement of the law is found in Claflin v. Meyer, 75 
N. Y. 260, 31 Am. Rep. 467, cited with approval in the Prescott Case, 
supra : 

"It will be seen, as the resuit of tliese authoritics, that the burden is ordi- 
narily upon the plainti/ï alleging négligence to prove it against a warehouse- 
man, who accounts for his failure to deliver by showing a destruction or loss 
from lire or theft. It is not, of course, intended to hold that a warehouse- 
man, refusing to deliver goods, can impose any necesslty of proof upon the 
owner by merely allegitig as an excuse that they hâve been stolen or burned. 
Thèse facts must appear or be proved with reasonable certainty. Nor do we 
concur in the view that there is in thèse cases any real 'sl''"'ing' of the bur- 
den of proof. The warehouseman, In the absence of bad fanh, is only liable 
for négligence. The plaintiff must in ail cases, suing him for the loss of 
goods, allège négligence and prove negligenc ■. This burden is never shifted 
from him." 

To the same eft'ect îs Willett v. Rich, 142 Mass. 356, 7 N. E. 776, 
56 Am. Rep. 684, in which the court says : 

"as the only contract of the warehouseman is that lie will use due eare in 
keeping the property, and deliver it on demand, if, after using due care, he 
shall hâve it in his possession, a plaintiff must show a breach of this contract 
to entitle him to recover, either in contract or tort. "\Ve do not see how, by 
changing the form of his déclaration, he can change the liability or rights of 
the warehouseman. Whatever the fonn of déclaration is, he is required to 
prove a breach of the contract. It may be that, where there Is a refusai to 
deliver, the plaintiff may mako ont a prima facie case vipon proving this fact, 
because such refusai, if unexplained, is some evideiice of the breach of the 
contract. But this does not shift the burden, originally on the plaintiff, to 
prove a breach of contract." 

Of Hke and unmistakable import are, among others, Washhurn- 
Crosby Co. v. Johnston, 125 Fed. 273, 60 C. C. A. 187, United Meta! 
€o. V. Pryor, 243 Fed. 91, 155 C. C. A. 621, Pacific Mail S. S. Co. v. 
Panama R. R. Co., 251 Fed. 449, 163 C. C. A. 625, Hunter v. Ricke 
Bros., 127 lowa, 108, 102 N. W. 826, Hughes v. Atlantic City Ry. 
Co., 85 N. J. Law, 212, 89 Atl. 769, h. R. A. 1916A, 927, and Stand- 
ard Marine Ins. Co. v. Traders' Compress Co., 46 Okl. 356, 148 Pac. 
1019. 
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In the light of thèse authorities we are constrained to hold that the 
learned judge was in error in cliarging the jury that the burden of 
proof was on the défendants to show that the boat was not lost by their 
négligence ; and it cannot be doubted, when the opposing proof s on 
this issue are examined, that the error was prejudicial. The judgment 
must be reversed, and the cause remanded, with instructions to grant a 
nevv trial. 

Reversed. 



JAMES STEWART & CO. v. NEWBÏ. 

(Circuit Court of Appeals, Fourth Circuit. Aprll 26, 1920.) 
No. 1746. 

1. Master and servant ®=>265{5) — Injury of servant raises no presumption 

of master's négligence. 

Négligence of the employer is an affirmative fact, to be proved by an 
injured employé, and the fact of an accident raises no presumption of 
such négligence. 

2. Trial <©=>420 — Error in refusing to direct verdict waived by introduction 

of évidence. 

Error in overruling a motion for directcd verdict, made at the close of 
plaintitf's case, is waived by the introduction of évidence by défendant. 

3. Master and servant <S=>279(2) — Single act of négligence insufflcient to 

prove incompetency of employé. 

In an action for injury to a servant, vrhere incompetency of a fellow 
servant is charged, the burden of proving this, and that défendant knew, 
or with ordinary care should hâve known, of suSh incompetency, rests 
upon plaintlff, and a single act of négligence by one who was experieneed 
and generally compétent is insufflcient. 

4. Trial <S=j252(1) — Instruction must be predicated on facts in proof. 

An instruction on an assumed state of facts to which no évidence ap- 
plies tends to withdraw lae attention of the jury from the issues actually 
involved, and is erroneous. 

5. Master and servant ©=287(7) — ^Whether négligent employé was acting a^ 

vice principal question for jury. 

Where there was évidence tendlng to show that the breaking of a 
boom on a scow when being used to raise a heavy timber from a pier, by 
which a workman on the scow was injured, was due to the Improper 
placiug of the scow by the foreman in charge, whether the master was 
liable for failing to furnish the servant with a safe place to work hcld 
a question for the jury, dépendent upon whether, on the facts shown, the 
foreman in placing the scow was acting as a vice principal and perform- 
ing a nondelegable duty of the master. 

6. Appeal and error ©^lOSSd) — ^Error in receiving incompétent and preju- 

dicial évidence not cured by final exclusion. 

Where on trial of an action against an employer for injury to an em- 
ployé, plàlntlfC was permitted to introduce évidence, subject to objection, 
that défendant was protected against liability by insurance, the exclu- 
sion of ail such évidence at the close of the trial held not to hâve cured 
the error in its réception. 

In Error to the District Court of the United States for the Eastern 
District of Virginia, at Norfolk ; Edmund Waddill, Jr., Judge. 

Action by h. L. Newby, administrator of the estate of Oscar C. 
Sawyer, deceased, against James Stewart & Co. Judgment for plain- 
tifï, and défendant brings error. Reversed. 

^=For other caees see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexe» 
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Léon T. Seawell, of Norfolk, Va. (Hughes, Little & Seawell, of Nor- 
folk, Va., on the brief), for plaintif! in error. 

Edward Walbridge, of Norfolk, Va., for défendant in error. 

Before PRITCHARD and KNAPP, Circuit Judges, and WAT- 
KINS, District Judge. 

WATKINS, District Judge. This action was begun by Oscar C. 
Sawyer for injuries sustained while working for James Stewart & 
Co., a corporation conducting a gênerai contracting business, and which 
was, at the time of the accident complained of, engaged in building a 
pier in the waters of Hampton Roads, near Sewell's Point, Va. The 
accident occurred on July 26, 1918. After the déclaration was filed, 
and before the trial of the case, Sawyer died in conséquence of his 
injuries. His administrator was substituted as plaintiff, and recovered 
a verdict of $10,000. At the time of the accident plaintiflf in error 
had in its employment several hundred men under the direction of its 
gênerai superintendent, J. H. Halpin, a man cf about 30 years' expéri- 
ence in construction work. The workmen were divided into squads 
or gangs, each under the control of a gang boss; the one in which 
Sawyer worked being under the direction of Gustav A. Erickson, a 
man of about II or 12 years' expérience in construction work. This 
gang was engaged in operating a certain floating Batter pile driver and 
pile engine, which were then being used in lifting and placing in po- 
sition heavy timbers. Erickson had no power to employ or discharge 
the laborers under him. The engineer had had about 23 years' expé- 
rience around engines. The Batter pile driver is described in the 
déclaration as consisting of — 

•'a hîgh frame, with a large beam, or leads, and also having a jlbboom con- 
nected therewith ; also certain bolts, pulleys, belting, and shafting, and ap- 
paratuses and appllances, and the same was operated by said pile engine, pro- 
pelled by means of steam and electriclty, having the power to raise to a 
height a large beam or pôle, to which beam is attached a heavy mass of iron, 
and then dropping the .same fipon a pile, driving It into the ground ; that 
the said jibboom attached to said pile driver was used to lift heavy masses 
of timber, pôles, beams, planks, and to place same where needed." 

The jibboom, which is frequently referred to in the évidence as the 
gin pôle, was an upright pièce of timber, used sometimes to pull the 
piles into place for driving, and sometimes as a derrick for handling 
material. It was on the same order as a derrick, but was stationary, 
instead of having a swing, as a derrick. It was estimated in the tes- 
timony to be about 50 to 65 feet in length, 8 or 9 inches in diameter at 
the top, something over a foot in diameter at the bottom, and approxi- 
mately 12 inches in diameter at the point where it broke. This gin 
pôle stood alongside the Batter, and a cable ran through and over a 
block, with loose ends extending from the block, so that it could be 
moved up and down to the point desired. The uncontradicted testi- 
mony showed that the gin pôle was of sufficient strength, with proper 
use, to lift a weight of over 3,000 pounds, that it had been in use for 
several months, and that during this time it had constantly been used 
in lifting timbers of this weight. 
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At the time of the accident certain heavy timbers, about 24 feet in 
length, had been placed alongside the docks. The appliances men- 
tioned were loaded on a floating scow, or barge, and it was the cus- 
tom and proper method of opération that this scow should be moved 
from time to time, so that, when the timbers were lifted, the jibboom 
should be opposite the center of each of them, in order that the strain 
of the hfting should be straight over the pôle, and not at an angle. 
The placing of the scow in proper position for each lift was in charge 
of Erickson, the gang boss, and it was his duty, after seeing that each 
pièce of tiniber was properly hooked for the lift, to signal the engineer, 
who then applied the power and started his engine. Sawyer, at the 
time of the accident, was engaged as a timber handler, and was at 
one end of the pile driver, picking up some wire. In attempting to 
raise one of the timbers, which was 12 inches by 12 inches, and 24 
feet in length, and which weighed from 900 to 1,000 pounds, there is 
testimony to indicate that the scow had not been placed in proper posi- 
tion, that is to say, it had not been moved so that the jibboom should be 
opposite the center of the timber, and, in conséquence thereof, that this 
pièce caught under some other heavy pièces, and this added weight, 
coupled with the fact that the pull was at an angle, instead of in 
a straight line, caused the gin pôle to break at a distance of.some 15 
or 20 feet from its top, and the broken pièce fell upon Sawyer, crush- 
ing and injuring him so seriously that his death resulted after several 
months of suffering. 

The spécifie négligence charged in the déclaration was : First, fail- 
ure to provide compétent, skillful, and experienced persons to operate 
the pile driver, pile engine, and other appliances ; second, failure to 
provide a reasonably safe and proper place to work ; and, third, fail- 
ure to furnish and maintain safe machinery and appliances. In his 
évidence in chief, the défendant in error produced no testimony as to 
the négligence complained of, further than évidence of the fact that 
the gin pôle broke and caused the injury. 

At the conclusion of this testimony, plaintifï in error moved for a 
directed verdict, which was refused. Thereupon a number of wit- 
nesses were introduced in its behalf. They testified, among other 
things, that the gin pôle had been properly selected and was suitable 
for the purpose for which it was intended to be used ; that the engine, 
machinery, and appliances were without defect ; that the engineer and 
foreman were compétent, safe, and experienced persons ; and that 
proper inspections were had. None of this testimony was contradicted. 
In an attempt to show how the accident occurred, plaintifï in error in- 
troduced witrtesses whose testimony tended to show that the accident 
was caused, as above stated, by failure to move the scow into proper 
position, and that the accident was due to the timber being caught un- 
der other heavy timbers and the lift being attempted at an angle; 
thèse two facts causing such a strain on the gin pôle as to resuit in the 
break. At the conclusion of ail the testimony, plaintiff in error renew- 
ed its motion for a directed verdict, which was again refused. 

During the progress of the trial the attorney for the défendant in 
error, over objection of opposing counsel, repeatedly attempted to 
266 F.— 19 
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prove that plaintifï in error was protected by insurance, and that the 
Accident Insurance Company was liable for whatever damages might 
be rCcovered in this case. Having reserved his décision, the presid- 
ing judge, at the conclusion of ail the testimony, excluded ail évidence 
as to the accident insurance. A number of letters regarding the lia- 
bility of the Accident Insurance Company were offered in évidence by 
the défendant in error, but were excluded by the presiding judge, 
who certifies, in signing an exception thereto, that he did so, believing 
that the trend of aùthority on the subject required the exclusion of 
thèse papers, and that he did not mean, in so doing, tb express his 
individual views regarding the propriety and right of having such pa- 
pers in évidence. 

[1] The first assignment of error relates to refusai of the motion 
for a directed verdict. Had plaintiflf in error rested its case upon the 
testimony in chief of the complainant, this motion would hâve been 
meritorious, because no évidence of négligence had then been produced, 
except the mère fact that the gin pôle broke and caused the injuiy. 
The law is settled beyond controversy that such proof alone was not 
sufficient to charge the master with liability. "The fact of accident 
car ries with it no presumption of négligence on the part of the em- 
ployer, and it is an affirmative fact for the injured employé to establish 
that the employer has been guilty of négligence." Patton v. Texas & P. 
R. R. Co., 179 U. S. 658, 21 Sup. Ct. 275, 45 L. Ed. 361 ; Texas & Pa- 
cific Railway Co. v. Barrett, 166 U. S. 617, 17 Sup. Ct. 707, 41 L. Ed. 
1136 ; Dixie Peanut Co. v. Lewis, 1 18 Va. 577, 88 S. E. 72 ; The Mont- 
calm (D. C.) 249 Fed. 760; Burras v. Cudahy Packing Co., 230 Fed. 
596, 144 C. C. A. 650. Upon what ground the motion was refused at 
the conélusion of complainant's testimony is not specifically stated. It 
is apparent, however, that the motion must hâve been refused on the 
ground that there was some évidence to go to the jury upon the ques- 
tion of defective appliances. That this was the opinion of the court is 
shown by what was said in signing the first bill of exception, wherein, 
commenting on the charge as to fellow servants, it was stated that this 
instruction should doubtless hâve been qualified, "having regard to the 
inappHcability of that doctrine, if the jury should hâve found the fact 
that the injury arose by reason of the defective appliances of the de- 
fendant." 

[2] However, any right which the plaintifif in error may hâve had, 
as to a directed verdict in the first instance, was waived when it un- 
dertook to produce testimony on its own behalf to disprove the acts of 
négligence charged against it. Its right then became dépendent upon 
ail the testimony submitted at the trial. Silsby et al. v. Foote, 14 How. 
218, 14 L. Ed. 394; Wilson v. Haley Live Stock Co., 153 U. S. 39, 
14 Sup. Ct. 768, 38 L. Ed. 627; Runkle v. Burnham, 153 U. S. 216, 
14 Sup. Ct. 837, 38 L. Ed. 694; Hansen v. Boyd, 161 U. S. 397, 16 
Sup. et. 571, 40 L. Ed. 746 ; American L,ocomotive Works v. Thorn- 
ton, 259 Fed. 409, 170 C. C. A. 381. 

[3] As will be shown later on in this opinion, there was sufficient 
évidence at the conclusion of the testimony to go to the jury upôn the 
question of whether the master furnished a reasonably safe place for 
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the servants to work. A new trial, however, must be ordered for the 
reason that, under the instructions of the court, the jury could not 
hâve held the master liable without basing its verdict, either upon the 
charge that the appliances were defective, or that the master negligent- 
ly failed to furnish reasonably compétent, safe, and skiUful servants 
to operate the machinery and appHances. As shown above, there was 
no évidence upon which négligence could be predicated as to appliances. 
The only évidence of unskillful, négligent, or unsafe servants was 
that which tended to show that Érickson, the gang boss, failed in the 
one instance to move the scow into proper position. It is uncontra- 
dicted that he was an experienced and compétent man, and there is 
nothing to show that he had ever before fceen careless, or that the 
master knew, or had reason to suspect, that he was an incompétent or 
unsuitable man for his position. One act of négligence on the part of 
an employé under such circumstances is not sufiicient to charge the 
master with liability in employing him. 2 Thompson on Négligence, 
1054; 26 Cyc. 1297, note 91 ; Spring Valley Coal Co. v. Patting, 86 
Fed. 433, 30 C. C. A. 168; Hunter v. Alderman, 89 S. C. 502, 71 S. 
E. 1082. Where incompetency of a fellow servant is charged, the 
burden of proving this is upon the complainant, and it must be shown 
that the défendant knew, or with ordinary care could hâve known, of 
such incompetency. The presumption is that the employer has donc 
his duty in this respect. 18 R. C. 1,. 728 ; Wabash Ry. Co. v. McDan- 
iels, 107 U. S. 454, 2 Sup. Ct. 932, 27 L. Ed. 605. 

The second assignment of error relates to the court's instructions 
to the jury upon the law »f the case, and, among other things, it is 
charged that the instructions were erroneous in so far as they related 
to safe appliances and experienced and compétent employés, for the 
reason that there was no évidence adduced to support the charge of 
négligence in that respect. The jury was instructed as to the duty of 
the défendant to provide rea.sonably safe and suitable appliances and to 
provide a skillful, compétent, and experienced man to manage, use, and 
control the Batter pile driver and engine, and was instructed that if it 
should find that the défendant was guilty of négligence in this respect, 
and that the injury was due to such négligence, a verdict should be 
rendered for the plaintiff. 

[4] As shown above, there was no évidence in thèse particulars 
upon which the liability of the plaintiff in error could hâve been predi- 
cated, and the charge, theref ore, was in that respect misleading and 
erroneous. "An instruction not based on the évidence is erroneous and 
should not be given." Clarke v. Kownslar, 35 U. S. (10 P^t.) 657, 
9 L,. Ed. 571. "Charges to juries must be confined to the issues and 
must be predicated on facts in proof." Wilmington Star Mining Co. 
V. Fulton, 205 U. S. 60, 27 Sup. Ct. 412, 51 L. Ed. 708; Pennsylvania 
R. Co. V. Buckley, 210 Fed. 268, 127 C. C. A. 86; Stanley v. Beckham, 
153 Fed. 152, 82 C. C. A. 304; Bishop Co. v. Dodson, 152 Fed. 128, 
81 C. C. A. 346; Citizens' Cas & Electric Co. v. Nicholson, 152 Fed. 
389, 81 C. C. A. 515. "An instruction upon an assumed state of facts, 
to which no évidence applies, tends to withdraw the attention of the 
jury from the issues actually involved, * * * ^^d thus to reach 
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an erroneous resuit." Railroad Co. v. Houston, 95 U. S. 703, 24 L. 
Ed. 542; Railroad Co. v. Blessing, 67 Fed. 277, 14 C. C. A. 394; 
Northwestern Mut. Life Ins. Co. v. Stevens, 71 Fed. 263, 18 C. C. A. 
107 ; B. & M. Ry. Co. v. McDuffey, 79 Fed. 942, 25 C. C. A. 247. 

That the charge complained of must hâve misled the jury is mani- 
fest from the fact that the court further charged "that the engineer 
in charge of the engine, and the foreman, or boss, of the gang in the 
opération of the work, were fellow servants," and that if they believed 
"from the évidence that the accident and conséquent in jury were caus- 
ed by the négligence of Erickson, the foreman, or Brothers, the en- 
gineer, the défendant (plaintiff in error) is not liable for such acts, 
and you must find for the défendant." While there is some conflict of 
testimony as to the actual cause of the accident, the only testimony 
tending to show négligence sufficient to justify a verdict for com- 
plainant was to the efïect that the accident was caused by the failure 
of Erickson to hâve the scow placed in proper position before making 
the lift. If, therefore, the jury followed the instructions of the court, 
as we must présume it did, its verdict must hâve been predicated upon 
the assumption that the master had negligently failed to furnish safe 
and suitable appliances or safe, skillful, and compétent fellow servants. 

[5] Another charge of error in the second assignment was to the 
effect that the court erred in instructing the jury as to its duty to 
furnish a reasonably safe place to work, when the évidence showed 
that it was a case of the use of instrumentalities, and not a case in- 
volving the doctrine of a safe place to work. As has been already 
shown, there was évidence to the effect that the accident was caused 
6y the failure of Erickson, the gang foreman, to hâve the scow placed 
in proper position before attempting the lift. Whether the master 
was liable for such négligence, if estalîlished, is dépendent upon wheth- 
er his act was that of a vice principal or of a fellow servant. The 
gênerai principles applying to what con.stitutes the positive or nondele- 
gable duties of a master, and as to what risks are assumed by a servant, 
hâve been clearly established and defined, and there is now but little 
conflict of authority relative thereto. Among other principles that 
now receive universal récognition are thèse: 

It is the positive and nondelegable duty of the master to furnish its 
servants with reasonably safe and suitable appliances with which to 
work, with a reasonably safe place in which to work, with reasonably 
compétent, safe, and skillful fellow servants to work with, and to use 
reasonable diligence at ail times to maintain thèse conditions. The test 
is reasonable care or diligence, and the degree of care required dé- 
pends upon the circumstances of each case. Extra danger requires ex- 
tra care. Instruction and warning must be given where the hazard 
of the employment demands it. The skill and constancy of supervi- 
sion, and the frequency or extent of instruction, inspection, repair, and 
adjustment required, dépend upon the character of the work and the 
dangers incident thereto. What constitutes due care or négligence, in 
any particular case, is ordinarily a question of fact for the jury. The 
rnaster's duty has been characterized as a duty of provision. In its 
broad and proper sensé, it implies, or should imply, not only the svip- 



JAMES STEWART & C!0. V. NEWBY 293 

(26C F.) 

ply of the appliances, place, and persons required, but of reasonably 
maintainisg the safety of the conditions originally required. The mas- 
ter is not an insurer of thèse conditions, but is responsible for them at 
ail times to the extent that reasonable prudence requires. Where a 
place has been rendered unsafe by the mère shifting opérations of 
fellow servants in the usual course of the work, an exception occurs. 
If unexpected contingencies and dangers are brought about by the 
methods of work adopted by fellow servants, rendering the place un- 
safe, this will not ordinarily make the master liable ; the test being 
reasonable foresight and prudence. Kreigh v. Westinghouse, 214 U. 
S. 25.5, 29 Sup. Ct. 619, 53 L. Ed. 984; Gulf Transit Co. v. Grande, 
222 Fed. 817, 138 C. C. A. 243 ; Cybur Lumber Co. v. Erkhart, 238 
Fed. 751, 151 C. C. A. 601 ; Bennett v. Crystal Carbonate Lime Co., 
146 Mo. App. 565, 124 S. W. 608; Dunn v. Great Lakes Dredge & 
Dock Co., 161 Mich. 551, 126 N. W. 833. But to hold that the master 
cannot in any instance be chargeable for new conditions, rendering a 
place unsafe, would be absurd, and the safety which lie is charged 
with providing should not be jeopardized by too nice theoretical re- 
finements. 

In the case of Regan v. Parker-Washington Co., 205 Fed. 692, 123 
C. C. A. 648, L. R. A. 1915F, 810, there is an interesting discussion of 
certain conflicts of opinion, regarding the principles by which it can 
be determined whether one is a vice principal or a fellow servant, and 
of the final détermination of thèse questions by our Suprême Court. 
It is certain now that the test is duty, and not rank,'and is determined 
Dy obligation, rather than authority. Baltimore & Ohio R. Co. v. 
Baugh, 149 U. S. 383, 13 Sup. Ct. 914, Z7 L. Ed. 772; Randall v. B. 
& O. Ry. Co., 109 U. S. 478, 3 Sup. Ct. 322, 27 L. Ed. 1003 ; Northern 
Pacfic R. Co. v. charless, 162 U. S. 359, 16 Sup. Ct. 848, 40 E. Ed. 
999; Martin v. Atchison Topeka & S. F. Ry, Co., 166 U. S. 399, 17 
Sup. Ct. 603, 41 L. Ed. 1051 ; Northern Pacific R. Co. v. Peterson, 162 
U. S. 346, 16 Sup. Ct. 843, 40 L. Ed. 994; Alaska Mining Co. v. 
Whelan, 168 U. S. 86, 18 Sup. Ct. 40, 42 E. Ed. 390; New England 
R. Co. V. Conrov, 175 U. S. 334, 20 Sup. Ct. 85, 44 L. Ed. 181 ; 
Northern Pacific R. Co. v. Herbert, 116 U. S. 642, 6 Sup. Ct. 590, 29 
L. Ed. 755; Weeks v. Scharer, 111 Fed. 331, 49 C. C. A. 372; 
M'Donald v. Buckley, 109 Fed. 290, 48 C. C. A. 372; Baltimore & Ohio 
R. Co. V. Brown, 146 Fed. 24, 76 C. C. A. 482; Weeks v. Scharer, 129 
Fed. 333, 64 C. C. A. U; Missouri Valley Bridge & Iron Co. v. 
Walquist, 243 Fed. 120, 155 C. C. A. 650; Union Pacific R. Co. v 
Marone, 246 i-ed. 917, 159 C. C. A. 188; Atchison, T. & S. F. R. Co. 
v. Moore, 29 Kan. 632 ; Mast v. Kern, 34 Or. 247, 54 Pac. 950, 75 Am. 
St. Rep. 581 ; 18 R. C. L. pp. 712 to 715, 741 to 743, and 751 to 754. 
Prima facie ail servants in the common employ of a single master are 
fellow servants. So it has generally been held that a gang foreraan in 
charge of a squad of ordinary laborers is a fellow servant with them, 
and not a vice principal of the master. 

As applicable to the facts of the decided cases, the conclusions reaçh- 
ed in this respect hâve generally been correct. In some instances, 
however, the language employée! has been misleading, and there i.s 
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considérable apparent conflict and occasionally some real conflict in 
the décisions. In some instances the language employed would indi- 
cate that gang foremen are fellow servants with their subordinates, 
irrespective of the scope of their duty. In others the issue has been 
determined upon the basis of the foreman's right or the absence of his 
right to employ and discharge. The real test is whether the master has 
intrusted to such one the limited duty of mère opération on the one 
hand, or a broader duty involving provision on the other. When one 
is charged with a nondelegable duty of a master, liability for his nég- 
ligence thereof exists, if injury is thereby caused to another servant of 
any rank whatever, superior, equal, or inferior. Since, however, ail 
who enter a common employment are prima facie fellow servants, in 
order to render the master liable spécifie testimony must be produced 
to show that the offending servant is charged with some duty of pro- 
vision, and not merely the ordinary service of opération. The weight 
of the testimony in that respect, and the inferences to be drawn there- 
from are generally questions for the jury. In determining such ques- 
tions it may, and often does, become important to consider the rank 
of the servant. As stated by this court in Russell v. Champion Fibre 
Co., 214 Fed. 965, 131 C. C. A. 259, a foreman in charge of and con- 
trol'ling workmen is presumed to observe the présence or absence of 
proper safety appliances, and it is his duty to warn those working 
under his direction and control of dangers which are not obvions to 
them. See Northefn Pacific R. Co. v. Herbert, 116 U. S. 642, 6 Sup. 
Ct. 590, 29 L. Ed. 755 ; Consolidated Interstate-Callahan M. Co. v. 
Witkouski, 249 Fed. 833, 162 C. C. A. 67; Fédéral Mining & Smelter- 
ing Co. V. Anderson, 247 Fed. 472, 159 C. C. A. 526; Alaska Pacific 
S. S. Co. v. Egan, 202 Fed. 867, 121 C. C. A. 225 ; Hunter v. Alder- 
rtian, 89 S. C. 502, 71 S. E. 1082. 

•The basic fact of ail liability of the master is the servant's agency. 
Hè acts as it were by power of attorney. If the power is spécial and 
limited, the master's liability is limited accordingly ; if broad and gên- 
erai, his liability is naturally extended. If the supervision is of such 
chàracter as to charge the foreman with the duty of inspection, his 
knowledge becomes the knowledge of the master, and entails an im- 
médiate liability which does not pertain to servants of lower order not 
so charged. The foreman may be charged with the duty of mainte- 
nance or repair, in which case, both his knowledge and his duty become 
the knowledge and duty of the master, so as to require him, not only to 
exercise reasonable diligence to discover, but also to provide against 
danger. On the other hand, the servant not charged with such duty 
has a right to rely upon the master's fulfillment of his obligation. He 
need not anticipate that the master will be négligent; the law's re- 
quirement is an assurance to him that the master has done his duty. 
Whether the foreman is charged with a nondelegable duty of the mas- 
ter, in a particular case, as above stated, is a question of fact to be 
determined from ail the évidence. If there is no testimony to show 
such fact, the court should charge, as a matter of law, that the fore- 
man is a fellow servant, because the mère fact that he is a foreman is 
not sufïîcient. If the admitted facts show that he is charged with 
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such nondelegable duty, the court should instruct the jury to this effect. 
If, however, there is positive évidence, or évidence from which a rea- 
sonable infercnce may be drawn, that he is se charged, however con- 
fiicting the testimony, the question should be submitted to the jury. 
Without further comment, we hold that there was sufficient évidence to 
go to the jury upon the issue as to whether Erickson was a vice prin- 
cipal or a fellow servant with the injured employé, and as to whether 
the master furnished a reasonably safe place to work. 

[6] The last question in the case relates to the testimony as tothe 
employer's protection by liability insurance. It is true that the testj- 
raony was ultimately ruled out. This, however, was not donc prompt- 
ly. Complainant's counsel brought the matter to the attention of the 
jury almost at the beginning of the trial, and by repeated efforts per- 
sistently directed the attention of the jury to it, and it was not until 
the conclusion of the whole testimony that it was finally excluded. 
The gênerai rule is that, where inadmissible évidence has been received 
during a trial, the error is cured by its subséquent withdrawal, or by 
an instruction of the court to disregard it. Pennsylvania Co. v. Roy, 
102 U. S. 451, 26 L. Ed. 141; Specht v. Howard, 16 Wall. 564, 21 
L. Ed. 348: Union P. R. Co. v. Thomas, 152 Fed. 371, 81 C. C. A. 
491 ; Armour & Co. v. Kollmeyer, 161 Fed. 78, 88 C. C. A. 242, 16 
L. R. A. (N. S.) 1114; Horsford v. Glass Co., 92 S. C. 260, 75 S. E. 
533. "There is this exception to the rule. Where the évidence thus 
admitted is so impressive that in the opinion of the appellate court its 
efïect is not removed from the minds of the jury by its subséquent 
withdrawal, or by the instruction of the court to disregard it, the judg- 
ment will be reversed." Armour & Co. v. Kollmeyer, supra ; Throck- 
morton v. Holt, 180 U. S. 552, 21 Sup. Ct. 474, 45 L. Ed. 663 ; Wald- 
ron V. Waldron, 156 U. S. 361, 15 Sup. Ct. 383, 39 L. Ed. 453; Hors- 
ford v. Glass Co., supra. 

Whether the effect of the évidence thus improperly introduced may 
be subsequently removed by its exclusion and an instruction to dis- 
regard it dépends upon the character of the évidence. This court must 
take cognizance of the gênerai récognition among the members of 'the 
bar, as well as by the courts, of the harmful eflfect upon the minds of 
jurors of such testimony as was hère sought to be introduced. The 
only purpose for which such évidence is presented is to préjudice the 
jury, and the poison is of such character that, once being injected into 
the mind, it is difficult of eradication. Where it is allowed to remain 
during the whole course of a trial, and by persistent unrebuked référ- 
ences is allowed to iniîuence the jurors' considération of ail the other 
évidence during the trial, the antidote of a final instruction to disre- 
gard the testimony is ineffective. The removal of the fly does not re- 
store an appetite for the food into which it has fallen. The exclusion 
of the testimony should be prompt and décisive, and should leave no 
doubt, either of the impropriety of the attempt to introduce it, or of 
the court's condemnation of such attempt. Verdicts cannot be reliev- 
ed of the danger of criticism as long as there is a basis for the opinion 
that they hâve been rendered through the influence of préjudice. 

Not a few of our courts hâve gone to the extent of holding that a 
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Case should be withdrawn from the jury and a mistrial ordered for 
the mère asking of a question of the character under considération, 
on the ground that the eflfect of it is so harmful that it cannot be re- 
moved by the instruction of the court, and that the condiict of counsel 
in such case is so culpable that he ought not to be permitted to enjoy 
the fruits of a verdict vvhich might bave been influenced by such ques- 
tion. The authorities are overwhelming that such évidence is inadmis- 
sible, that it should be promptly excluded, and that the striking eut 
of the testimony when once admitted does not obviate the necessity 
for a new trial, if the évidence is so impressive that its effect is not 
removed by subséquent withdrawal or instruction to disregard. To the 
cases above cited may be added Washington Gaslight Co. v. Lansden, 
172 U. S. 541, 19 Sup. Ct. 296, 43 L. Ed. 543; Maytag v. Cummings, 

260 Fed. 75, C. C. A. ■ ; Knickerbocker Trust Co. v. Evans, 188 

Fed. 550, 110 C. C. A. 347; Chicago, M. & St. P. Ry. Co. v. Newsome, 
174 Fed. 394, 98 C. C. A. 1 : Eevy v. J. L. Mott Iron Works, 143 App. 
Div. 7, 127 N. Y. Supp, 506; Cosselmon v. Dunfee, 172 N. Y. 507, 
65 N. E. 494; Steve v. Bonners Ferry Lumber Co., 13 Idaho, 384, 
92 Pac. 363 ; Walters v, Appalachian Power Co., 75 W. Va. 676, 84 
S. E. 617; Herrin v. Daly, 80 Miss. 340, 31 South. 790, 92 Am. St. 
Rep. 605. The case of Horsford v. Glass Co., 92 S. C. 236, 75 S. 
E. 533, is directly in point, and the able opinion of Mr. Justice Woods 
in that case fully sustains the vievvs herein expressed. 
Reversed 



ROBERTS et al. v. CKISS. 

(Circuit Court o£ Appeals, Second Circuit. May 12, 1920.) 

No. 178. 

1. Abatement and revival <S=>69 — Suit does not abate on death of party pend- 

ing writ of error. 

As a gênerai rule, the death of a party pendlng a writ of error fur- 
nishos no ground for abatement of the suit. 

2. Appcal and error <S=^334(6) — Effect of failure of représentative of de- 

ceased party to corne in stated. 

Under rule 19 of the Circuit Court of Appeals (1.^0 Fed. xxx, 79 C. C. A. 
XXX ), providing that ou the death of a party pending a writ of error or 
appeal the adverse party may procure an order requiring his représenta- 
tive.'* to corne in and be made parties, and that uuless they do so tlie nioving 
party, if plaintilï in error, shall be entitled to open the record and hâve 
tlie cause heard and detejinined. where such représentative faits to corne 
in piirsuant to the order, lie is not entitled to be heard, or to recover 
costs iu case of affirmance. 

3. Contracts <@=>113(4) — Contract requiring violation of rules of exciiange l>y 

niember illégal. 

A contract between a member of the Stocls Exchange and another, under 
whicli such member was to use his niembersliip in violation of tlie rules of 
the Exchange, is illégal. 

4. Contracts "Ê^lSad) — Illégal contract cannot be made basis of suit be- 

tween parties. 

A contract, the basis of which is the violation by one of the parties of 
1 contract with a third party, will not be eiiforced by a court as be- 
tween the parties. 

<S=>Fot other casea see same topio &. KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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In Error to the District Court of the United States for the South- 
ern District of New York. 

Action by Jesse Nevin Roberts and another against Hugh Ferguson 
Criss. Jiidgment for défendant, and plaintiiïs bring error. Pending 
appeal, défendant below died, and Helen G. Criss, administratrix, ap- 
peared on order. Afiîrmed. 

The plaintiffs are eltizens of the state of Oliio and résidents of the city of 
Cindiinati, In that state, The défendant is a citizen of the state of New YorK 
and a résident of tlîe Southern district tliereiu. The complalnt avers: That 
on January 3, lîKl.ô, tlie plaintiffs and the défendant, together with one Thomas 
B. Criss, since dcceased, entered Info a partnership under the firm name of 
Roberts, Hall & (,'riss. That the firm was fornied to conduct a gênerai broker- 
age and commission business, with offices In Cincinnati and in the city of New 
York, and that it carried on such business until June 5, 1912. That the part- 
nership agreement contained a provision that during the continuance of the 
partnership no one of the firm should engage in spéculative contracts or pur- 
chascs. That at the time when the partnership was formed, and ever since, 
the défendant lias been a meraber of the New York Stock Exchange. That in 
the month of .Tanuary, 1910, the défendant, Criss, in violation of his agree- 
ment, engaged in contracts of a spéculative nature, which resulted in his sus- 
pension trom the Stock Excliange becaiise of obligations which neither he nor 
the firm could meet ; the firm becoming insolvent, which led to the appoint- 
ment of a rec(!iver over its assets. That bceanse of the facts above stated the 
plaintiffs snstained large pe<Hiniary losses, and a large part of the assets of 
the partnership were used in settlement of the losses resulting from thèse 
spéculative contracts. That on June .5, 1912, the plaintiffs agreed with de- 
fendant, Criss, to release him from ail their claims against him, the considéra- 
tion being a new partnership agreement to be entered into between them, t>y 
which there should be secured to the plaintiffs for a period of four years ail the 
lieneflts to be derived from a membership in the New York Stock Exehange 
through the use of defendant's seat therein: Criss baving been restored to 
his niemhership in tlie Exchange. That the new partnership agreement was 
made and business was carried on under it until .Tanuary 25, 1915. That 
shortly prier to that date tlie ii'iiiutiffs were advised by défendant that the 
partnership agreement of June .">, 1912, liad been examined by the Stock Ex- 
change officiais, who recuiired it to be forthwith rescinded as in contraven- 
tion of its rules, under penalty of the siaspension of défendant, Criss, from its 
memhership. That thereupon, in order to prevent the suspension of défend- 
ant, Criss, as aforesaid, the partnership agreement of June 5, 1912, was dis- 
solved, and it was agreed that the dissolution should not constitute a release 
by the plaintiffs of any légal rights to which they were entitled as against 
Criss. 

Tt is alleged that défendant bas failed to perform his agreement to secure 
to plaintiffs the beneflt of his membership in the Exchange, and that by reason 
of his fallure the plaintiffs bave been obliged to transact their bu.siness as 
non-members of the Exchange, and hâve been compelled to pay full commis- 
sions on ail sales and purchases made for their customers, and that their good 
will bas been impaired and their crédit injured and a large amount of busi- 
ness bas been diverted from them, to their damage in the sum of $100,000, and 
they bring suit for the recovery of tbat amount. At the close of the case de- 
fendant moved to dismiss the complaint, and the court granted the motion. 

Hartwell Cabell, of New York City, for plaintiffs in error. 
N. E. Harby, of New York City, for administratrix of défendant in 
error. 

Before WARD, ROGERS, and MANTON, Circuit Judges. 

ROGERS, Circuit Judge (after stating the facts as above). Before 
considering this case on the merits, there is a prehminary matter ta 
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which référence niusl be made. A brief lias been présentée! to the 
court which is entitled "Brief Submitted by Administratrix of Defend- 
pnt in Error." It is signed by counsel, who describes himself as "At- 
torney for Administratrix of Défendant in Error." The brief con- 
tains this statement: 

"The défendant died on Jaimary 25, 1919; this brief is submitted by hls 
administratrix appointed in New Jersey." 

ni Counsel who presented this brief was heard upon the argument. 
There is, however, the question whether the action has abated, and 
whether there is a défendant before the court. 

In Bell V. Bell, 181 U. S. 175, 21 Sup. Ct. 551, 45 L. Ed. 804, the de- 
fendant died after argument in the Suprême Court, but before the case 
was decided. The court affirmed the judgment nunc pro tune as of 
the date when the case was argued. As a gênerai rule the death of a 
party pending a writ of error furnishes no ground for the abatement 
of the suit. In Green v. Watkins, 6 Wheat. 260, 5 L. Ed. 256, decided 
in 1821, the court, speaking through Mr. Justice Story, said: 

"There is a material distinction between the death of parties before judg- 
ment, and after judgment, and while a writ of error Is depeuding. In tlïe form- 
er oase, ail Personal actions by the eommon law abate ; and it required the aid 
of some statute, lilce that of the thirty-first section of the Judiciary Act of 
1789, c. 20, to enable the action to be prosecuted by or against the personal 
représentative of the deceased, when the cause of action survived. * * * 
But in cases of writs of error upon judgments already rendered a différent rule 
prevails. In personal actions, if the plaintifE in error dies before assignment 
of error, it is said that by the course of proceedings at eommon law the writ 
abates ; but, if after assignment of errors, it is otherwise. In tliis latter case, 
the défendant may join in error, and proceed to get the judgment atiirmed, if 
not erroneous ; and he may then revive it against tlie représentatives of the 
plaintifï. * * * " 

[2] Rule 19 of this court (150 Fed. xxx, 79 C. C. A. xxx) provides 
that whenever, pending a writ of error or appeal in this court, either 
party shall die, the proper représentatives of such deceased party may 
voluntarily corne in and be admitted parties to the suit, and thereupon 
the case shall be heard and determined as in other cases. In this case 
that course was not pursued, and the executrix has not been admitted 
as a party to the suit. But rule 19 also provides that, if the représenta- 
tives of the deceased do not become parties to the action, the other 
party may suggest the death on the record, and on motion obtain an 
order that, unless they do become parties to the action within 60 days, 
the party moving for the order, if plaintifï in error, shall be entitled to 
open the record and on hearing hâve the judgment reversed, if it be 
erroneous. The executrix of the défendant, Criss, not having asked to 
be made a party, the plaintifï in error gave her notice that he would 
move for an order requiring her to become a party within 60 days, 
and that, if she did not, he would be entitled to a hearing and hâve the 
judgment reversed, if it should be found to be erroneous. This court 
granted the order on November 18, 1919, over the objection of the 
executrix, who appeared specially and denied the jurisdiction of the 
coiirt to make the order "or continue the cause against me as executrix 
of my said husband or otherwise." But, as the executrix never com- 
pHed with the privilège accorded to her to become a party within the 
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specified period, or for that tnatter at any time since, she is net noyv 
and never has been a party to the action, and her counsel was without 
right to file a brief or to be heard on the argument, and she is without 
right to costs, if the court concludes that there is no reason why the 
judgment should be reversed. 

[3] At the conclusion of the plaintiff's case the defendant's motion 
to dismiss on the merits was based on two grounds : 

(1) Becaust; it appeared that the plaintiffs and défendant knew at tnc 
time that the last copartnership agreement was made that it violated the rules 
of the New York Stock Exchange ; that two parties liave no rlghts, on« 
against the other, if they dépend upon a contract which at the time of its mail- 
ing is known to be in violation of some other contract whicli is obligatory. ; 

(2) Because plaintift' testified that he refused to make tlie new contract 
with the défendant, which wouid hâve given the plaintiff the right to do busi- 
ness on the Nevsf York Stock Exchange, although défendant was ready, willing, 
and able to make the contract according to hls agreement. 

The court granted the motion and directed the jury to render a ver- 
dict for the défendant. "The case," said the court, "therefore, seemç 
to come down to this : The plaintiffs, with knowledge that the défend- 
ant was a member of the New York Stock Exchange and bound by its 
rules-^in other words, that he had a contractual relation with the Ex- 
change to obey thèse rules — entered into a contract with the défendant 
in violation of thèse rules. This was a contract to commit a tort and 
can form no basis for recovery in his action." 

The agreement of January 3, 1905, and that of June 5, 1912, provid- 
ed for the formation of a "partnership" to carry on a gênerai broker- 
age business in stocks, bonds, and other securities ; but neither agréer 
ment in f act or in law created a partnership. Under the terms of thèse 
agreements there was to be no division of assets or profits. Criss 
was to carry on his business in New York as a member of the New 
York Stock Exchange, and was to retain ail his profits arising there- 
from. The plaintiffs were to carry on their business in Cincinnati, and 
were to retain ail the profits arising therefrom. It was also providèd 
that the death of any of the parties should not work a dissolution of 
the firm, and that the surviving "partners" should enjoy the benefits ac- 
cruing f rom the membership of Criss upon the Exchange. The plain- 
tiffs, as purported "partners" of Criss, carried on, as they admit, a large 
and profitable business with sundry members of the Stock Exchange, 
on ail of which business they received a large per cent, of the regular 
commissions charged by said members of the Exchange, because they 
were apparently partners of a member of the Exchange. Under tjieir 
agreement their business was to be conducted under the rules of the 
Exchange, ihose rules providèd (XXXIV, §§ 2 and 3) that a part- 
nership might conduct its business on the Exchange under the terms 
providèd for members, if one of the gênerai partners had a membership 
in the Exchange, and if the interests of the partners in the main hôuse 
and branch houses of the firm were identical. In this case they clearly 
were not identical in the sensé intended. The rules also providèd that 
the individual members of a firm not members of the Exchange were 
not to possess the privilège of having their individual transactions 
executed on the Exchange upon the terms applicable to members. No 
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persqn elected to membership could be admitted to the privilèges of the 
Excliange until he had signed the constitution of the Exchange. That 
constitution was the contract between the members and by signing it 
ttie member pledged himself to abide by it. Article 17, § 6, provided 
that any member adjudged guilty of willful violation of the constitu- 
tion, or of any resolution of the governing committee, should be subject 
to suspension or expulsion therefrom. 

We agrée that it is the right of the members of this Exchange to 
hâve the contract entered into by ail of them duly observed by each of 
them. We agrée that if A., who is not a member of the Stock Ex- 
change, enters into an agreement with B., who is a member, for the 
conduct of business on the Exchange under its rules, and if that agree- 
ment involves a violation of the rules, the agreement so made is an 
attempt to violate the proprietary rights of the other members of the 
Exchange. Thèse rights are property rights, and the attempt on the 
part of A., knovving the rnies, to hâve B. violate his agreement with 
his associâtes, is a malicious attempt to hâve B. break a contract with 
the members and obtain for A. rights which violate the terms of the 
constitution by which the members of the Stock Exchange are gov- 
erned. 

The agreement of June 5, 1912, like the agreement of January 3, 
1905, violated the rules of the Exchange. If the plaintiffs did not un- 
derstand when they made it that the agreement of January 3, 1905, vi- 
olated those rules, they became avi'are of the fact shortly af ter the agree- 
ment was made; for they were distinctly informed by Criss that the 
Ëxchange held that the agreement was in violation of the rules. Never- 
theless the agreement of June 5, 1912, which was not substantially 
différent in the matter now under considération, continued the objec- 
tionable provision. So that shortly prior to January 25, 1915, the 
plaintiffs were advised by défendant, Criss, that the agreement of June 
5, 1912, had been examined by the officiais of the Stock Exchange and 
held by them to be in contravention of the rules of the Exchange, and 
that he had been ordered by its officers to abrogate the agreement 
forthwith under a penalty of a suspension from its membership ; that 
thereafter, and on January 25, 1915, in order to prevent the suspension 
of défendant, Criss, from the Exchange, the "partnership" of June 5, 
1912, was dissolved, it being agreed, however, that the dissolution 
should not release Criss from any liabilities he was under to the plain- 
tiflfs. 

The cause of action is stated in paragraph 15 of the complaint. That 
paragraph is as follows : 

"Th.<it the défendant, although at ail times sinee the 2.'îth day of January, 
1915, a member In good standing of the New York Stock Exchange, and in tho 
fuil exorcise of ail the privilèges of such membership, bas failed and refused, 
and still faits and refuses, to secure to plaintiffs the beneflt of his member- 
ship In said Exchange in the transaction of their business, and that by reason 
of said failure and refusai plaintiffs bave been obliged to transact their business 
as nonmembers of said Exchange, and without the benefits accruing to mem- 
bership therein." 

The agreement upon which the suit is based grew out of and is based 
upon the agreement of June 5, 1912. And in Armstrong v. Toler, 11 
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Wheat. 258, 6 L,. Ed. 468, Chief Justice Marshall, speaking for the 
court, declared that the law was correctly stated which told a jury that: 

"Where the contract grows immediately out of, and is connected with, au 
illégal or Immoral act, a court of justice will net lend its ald to enforce it. 
And if the contract be in part only connected with the illégal transaction, and 
growing immediately out of it, thougli it be, in fact, a new contract, it is equally 
tainted by it." 

It appears that the cause of action grows out of the failure of de- 
fendant to secure to the plaintiffs the benefit of defendant's member- 
ship in the Exchange, when to hâve done so would hâve caused him to 
break his contract vi^ith the Exchange. The question cornes down to 
this: Can such a cause of action be sustained? There can be no 
doubt concerning the ansvver which must be given to such a question. 
We are satisfied that the agreement into which thèse parties entered 
violated the rulcs of the Exchange, and that ail parties, the plaintiffs 
as well as the defenaant, knew that fact when they entered into it. 
The court below was clearly right in saying that the plaintiffs with 
knowledge that "the défendant was a member of the New York Stock 
Exchange and bound by its rules — in otlier words, that he had a con- 
tractual relation with the Exchange to obey thèse rules — entered into 
a contract with the défendant in violation of thèse rules." 

[4] The courts do not aid the parties to illégal agreements. If 
any principle of law is settled it is that a party to an illégal undertak- 
ing cannot corne into a court either of law or equity and ask to hâve 
his illégal contract carried out. Ex dolo malo non oritur actio, and 
in pari delicto potior est conditio defendentis. It makes no différence 
whether the contract has been executed, or remains still excutory. 
The défense of illegality may be set up, not as a protection to défend- 
ant, but as a disability in the plaintiff. It was said by Lord Mansfield 
in Holman v. Johnson, 1 Cowper, 341, 343; 

"No court will lend ils aid to a nian who fournis his cause of action on an 
immoral or an illégal act. If, froni the plaiatilï's own stating or otherwise, the 
cause of action appears to arise ex turpi cau.sa or the transgression of a posi- 
tive law of this country, there the court says he has no right to be assisted. It 
is upon that ground the court goes, not for the sake of the défendant, but 
because they will not lend their aid to such a plaintiff." 

In Dent v. Ferguson, 132 U. S. 50, 66, 10 Sup. Ct. 13, 19 (33 L. Ed. 
242), the Suprême Court, speaking through Mr. Justice Lamar, cited 
with approval Chancellor Walworth's opinion in Boit v. Rogers, 3 
Paige, 154, 157, in which he said: 

"Wherever two or more persons are engaged in a fraudulent transaction to 
Injure anotlier, neither law nor eciuity will interfère to relieve either of those 
persons, as against the other, from the conséquence of their own misconduct." 

In Hocking Valley Ry. Co. v. Barbour, 190 App. Div. 341, 179 N. 
Y. Supp. 810, recently decided, the plaintiff had sold certain gondola 
cars to the Central Locomotive & Car Works. Prior to that sale the 
plaintiff had entered into a contract with one Wardwell for the sale 
of 300 of the said gondola cars. The two sales lef t about 50 cars be- 
longing to the plaintiff unsold. The plaintiff, apparentlv being unwill- 
ing to hazard a liability to Wardwell by making the saie to the Central 
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Locomotive & Car Works, insisted that the latter should give a bond, 
executed by it and signed by defendant's testator, to save the plaintiff 
harmless from ail damages and costs wliich might resuit if the plain- 
tiff made the sale. The bond was given, the contract between the 
plaintiff and Wardwell was broken, and ail the cars were delivered to 
the Central Locomotive & Car Works. An action was then brought by 
Wardwell against the plaintiff, and judgment was obtained for the 
breach of contract. Then suit was brought by plaintiff against the 
executors of the bondsmen upon bis contract to save the plaintiff harm- 
less from ail damages arising from the failure to deliver the cars to 
Wardwell. The Suprême Court, Appellate Division, First Department, 
held the action could not be maintained, as the bond was unenforce- 
able, having been executed as an inducement to the seller to break his 
contract with a third party. The bond was executed for an illégal 
purpose. In the course of its opinion the court said : 

"Whatever right of action Wardwell may hâve had against the plaintiff, he 
had a primary right to hâve bis contract consummated, and as this indem- 
nity bond was given with full knowledge of ail the parties of the fact that its 
purpose was to procure the plaintiff to deliberately violate his contract with 
Wardwell, the court will not glve its aid. The law cares nothing for what a 
fraudulent party may lose, but will leave the parties where it flnds them, and 
will leave them to disentangle themselves from the meshes In which they 
hâve become involved by their fraudulent agreement." 

In Wald's Pollock on Contracts (3 Am. Ed.) 376, it is said : 

"An agreement will generally be illégal, though the matter of it may not be 
an indictable offense, and though the information of it may not amouut to the 
offense of eonspiracy, If it contemplâtes any civil injury to third persons. 
Thus an agreement * * * to carry out some objeet in itself not unlawful 
* * * by means of * * * breach of contract or breach of trust Is un- 
lawful and vold." 

In 13 Corpus Juris, §■ 343, it is said that — 

"An agreement is illégal and void where its objeet is the commission of a 
civil wrong against a tiiird i)ersoii, although the wrong may not be an in- 
dictable offense or crime, either at common law or uuder the statutes. This 
is true, for example, * ♦ * of an agreement to perpetrate a fraud on a 
third person." 

It îs clear to us that the plaintiffs' cause of action grows out of an 
illégal and immoral contract. The immorality of the agreement to al- 
low the plaintiffs the use of defendant's seat on the Stock Exchange 
contrary to the rules of the Exchange, and known to be so to ail the 
parties, is so apparent that discussion is really unnecessary ; and it is a 
well-established principle of sound public policy that no court will 
lend its aid to a plaintiff who grounds his action upon an immoral 
agreement. Therefore the court below was right in his direction to thé 
■jury to find a verdict for the défendant. 

The fact that the illegality of the agreement was not pleaded is of 
rjo moment. In Oscanyan v. Winchester Repeating Arms, etc., Co., 
103 U. S. 261, 26 L. Ed. 539, the court held that the illegality of the 
contract might be considered without being pleaded, saying: 

"The position of thé plaintiff that the illegality of the contract in suit can- 
not be notieed, because not afflrinatively pleaded, does not strike us as having 
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much weight. We should hardly deem it worthy of serions considération, had 
it not been earnestly pressed upon our attention by learned counsel. * * * 
It [the objection of illegality] was one which the court itself was bound to 
raise In the interest of the due administration of justice. Tlie court will not 
listen to claims founded upon services rendered in violation of common de- 
eency, public niorality, or the law. * * * It would not be restrained by 
defccts of pleading, nor, indeed, could it be by the defendant's v^aiver, if we 
may suppose that in such a matter it would be offered." 

Inasmuch as the cause of action grows out of an agreement which 
the court cannot recognize, it is unnecessary to consider any other 
question. The direction of a verdict, in favor of the défendant, was 
justified under the circumstances. 

There being no défendant in this court, as heretofore stated, there 
can be no costs. 

Judgment affirmed. 



UNITED STATES v. SANTINI. 

(Circuit Court of Appeals, Second Circuit. May 12, 1920.) 

No. 211. 

Customs duties 'S=>129 — Evidence to establish fraudulent introduction of mer- 
chandise. 

In an action by the TJnlted States against an importer, under TarifE Act 
Oct. 3, 1913, § m, par. H (Comp. St. § 5526), to recover the value of mer- 
chandise alleged to hâve been introduced by means of fraudulent In- 
voices, it is not essential tliat plaintifiC prove the actual market value of 
the merchandise, and the introduction in évidence of original invoices, 
showing that défendant paid more than the price given in the invoices 
on which it was entered, is sufflclent to require submission of the case 
to the jury. 

In Error to the District Court of the United States for the South- 
ern District of New York. 

Action by the United States against Hubert Santini. Judgment for 
défendant, and the United States brings error. Reversed. 

Francis G. Caffey, U. S. Atty., of New York City (Harold Harper, 
Sp. Asst. U. S. Atty., of New York City, of counsel), for the United 
States. 

Cari E. Whitney, of New York City, for défendant in error. 

Before ROGERS, HOUGH, and MANTON, Circuit Judges. 

MANTON, Circuit Judge. The plaintifï in error sued under para- 
graph H, § III, of the Tarifï Act of October 3, 1913 (Comp. St. § 
5526), to recover $13,482.83. This is the value of the merchandise 
that had gone into consumption, which merchandise, it is claimed by 
the government, was entered and introduced into the commerce of the 
United States by the défendant in error and his partner, who do busi- 
ness under the name of the Italian Bedspread Company, by means of 
fraudulent written entries and invoices. There are 18 importations of 
merchandise, imported at various times between September 21, 1915, 

^=3For other cases see same topic & KEY-NUMBBR in ail Key-Numberea Digests & Indexes 
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and July 13, 1916. Thèse are enumerated in the complaint filed. At 
the close of the government's case, the claim was reduced to 
$37,070.92 by reason of the withdrawal of one of the claims and 
failure of proof as to some of the others. The proof at the trial tend- 
ed to establish that the ItaUan Bedspread Company, with the knowl- 
edge of the défendant in error, paid more money for merchandise 
which was imported from Italy than was set forth in the entry and 
invoices presented to the coUector. It was proved that différent in- 
voices, stating a price higher than the price set forth in the papers filed 
with the collector, were delivered to the défendant in error by the ship- 
per. By this, and through two letters which were offered in évidence, 
the government contends that it estabhshed an intent to defraud the 
government of revenue. The letters are as follows : 

"In view of the présent eircumstances they (tlie Tessitura di Brembate) 
cannot continue to sell at the priées establlshed before the war. We succeed- 
ed in getting the September shipment at the same priées, but the Oetobcr ship- 
ment, which will be the next will be advanced 5 per cent. ; the shipment for 
November and after, they don't know at this time if they can manufacture 
them, it depending upon the price they will be able to make. We tried, re- 
garding the future shipments, to get the advance in priées limited to a maxi- 
mum of 5 per cent., but failed, as you will note from their letter. Therefore 
we must take up each shipment separately. As you are the sole recelvers 
of Fedra and given the limited production, the promise made you, the ad- 
vance you will easily make up by the good priées you will get in your market, 
and then you know ail contraet priées are being advanced, so that the décision 
of the Brembate Company must not surprise you. Summing up, save cable in- 
structions to the contrary, we will continue to ship the Fedra at the priées we 
are able to obtain, certainly the lowe.st priées possible. The consular in- 
voice, save advices to the contrary, we will compile always at the contraet 
priées and for the advance we will compile a supplemental invoice which will 
not iigure in the invoiee ; it will be a debt apart, so that you will continue to 
pay the same customs duties and at least in that you will not be sacriflced. 
As the Brembate Company compiled the September consular invoice, an un- 
usual procédure, we thought that they had received your instructions. We 
asKed them and they answered, no. We let that consular invoice stand, being 
already made out, and so as not to entangle your matters unduly. Aftcr this 
we will always compile the invoices. Thèse friends communicated your 
letter to us, which remains unanswered with the others inclosed." 

And the reply: 

"Brembate. If the Brembate Company, cannot do without it, we accept 
the 5 per cent, advance for next year, but we do not want to climb any higher 
for fear of breaking our neck. The 5 per cent, means already an advance of 
L. O. 7") per quilt, and should suûice. That's right about the consular in- 
voices. Respect the contraet always, because we want to avoid annoyances." 

Paragraph H of section III of the Tariflf Act (Comp. St. § 5526) 
provides : 

"That if any consigner, seller, owner, Importer, consignée, agent, or other 
person or persons, shall enter or introduce, or attempt to enter or introduce, into 
the commerce of the United States any imported merchandise by means of any 
fraudulent or false Invoice, déclaration, affidavit, letter, paper, or by means 
of any false statement, writteu or verbal, or by means of any false or fraudu- 
lent practice or appliance whatsoever, or shall make any false statement In 
the déclarations provided for In paragraph F without reasonable cause to be- 
lleve the truth of such statement, or shall ald or procure the making of any 
such false statement as to any matter material thereto without reasonable 
cause to believe the truth of such statement, or shall be guilty of any willful 
act or omission by means whereof the United States shall or may be deprived 
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of the lawful duties or any portion thereof, pinbraecd or referred to in sucli 
invoice, déclaration, affidavit, lettcr, papcr, or statoment, or affected by such 
act or omission, sucli mcrcliandisp, or tli(> value thereof, to Ije recovered from 
such person or persons sliall be forfeited, wliich forfeiture shall only apply to 
the whole of the merchandiso or the value thereof in the ease or package "con- 
talninj? the particiilar article or articles of nierchandise to which such fraud 
or false paper or statement relates. ïhat the arrivai within the territorial 
limits of the United States of any nierchandise consisued for sale and re- 
maining the property of the .shipper or consignor, and the acceptance of a 
taise or fraudulent Invoice thereof by the consignée or the agent of the con- 
signor, or tne existence of any other facts constituting an attempted fraud, 
shall be deemed, for the purposes of this paragraph, to he an attempt to en- 
ter such merchandise notwithstanding no actual entry bas been made or 
offered." 

There are now 16 importations concerning which proof was offered 
at the trial. It is the claim of the government that as to each of thèse 
16 importations, the évidence required the trial judge to submit the 
évidence to the jury as a question of fact for them to détermine wheth- 
er or not there were fraudulent written entries or invoices made out 
and an undervaluation, thus cheating the government of its lawful rev- 
enue. The 'District Judge dismissed the action for failure of proof as 
to true market value, holding as a matter of law that the proof as to 
what was paid, standing by itself, is insufficient to show market value. 

The Tariff Act expressly requires that the invoice, stating the time 
when, the place where, the person from whom, the same is purchased, 
or agreed to be purchased, and the actual cost thereof, or the price 
agreed upon, fixed, or determined, shall be given in the case of pur- 
chased goods. It is obvious that this requirement is to place before 
the appraiser the actual paid or agreed price, and that for the purpose 
of appraisal. No other statement of market value is required. The 
appraiser is not bound or limited by the price paid or agreed to be 
paid in his examination. Under the act it is apparent that he may 
make inquiry as to what is in fact the true market value, and to this 
end he may examine as to market values by certificates or afifidavits of 
persons engaged in the particular trade to which the merchandise be- 
longs. Ordinarily, if truthful, the statement as to actual price paid 
is the basis for fixing the market value. It has long been established 
that proof of sales of merchandise is admissible in determining the 
market value. In re Bloch, 109 Fed. 790, 48 C. C. A. 650 ; Ommen 
V. Talcott (D. C.) 1?5 Fed. 261; Matter of Johnston, 144 N. Y. 
563, 39 N. E. 643; Parmenter v. Fitzpatrick, 135 N. Y. 190, 31 N. 
E. 1032. This is so for the reason that the price agreed upon by the 
parties to the sale ought to be some évidence of the value of property 
which has changed hands in a transaction executed in good faith. 

The Tariff Act, paragraph I, permits the importation, upon setting 
forth the price paid for goods, to make "such déduction from the cost 
or value given in the invoice or pro forma invoice or statement in 
form of an invoice, which he shall produce with his entry, as in his 
opinion may raise or lower the same to the actual market value or 
wholesale price of such merchandise." This permits acceptance, if 
the price paid is not the actual market value. The failure to set forth 
any acceptance, and to use the figures given upon each of the entries 
266 F.— 2Q 
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hère in question, is an admission or statement that the price as paid 
was the true market value, and this was for the jury's considération. 
While it was permissible for the government to prove the foreign 
market value where the goods were purchased, still we think that was 
not essential to the establishment of the government's prima facie 
case. It was sufficient for the government to establish that the false 
statement in the invoice tended to deprive the United States of revenue. 
United States v. 99 Diamonds, 139 Fed. 961, 72 C. C. A. 9, 2 L. R. 
A. (N. S.) 185. If the jury was satisfied that the purchase price of 
the importations in question was greater than the sums made as en- 
tries when the importation took place, the jury could find fraud in 
making such written entries and invoices. Without rehearsing the 
testimony as to each of the 16 importations concerning which proof 
was adduced, it is sufficient to say in each instance the government 
established the importation on each particular date, the entry and in- 
voice presented to the collector stating the name of the seller and the 
price actually paid for said merchandise. The proof further estab- 
lished payments made by the Italian Bedspread Company for mer- 
chandise which is sufficiently identified to justify a jury question of its 
connections with the particular shipment, indicating that the price paid 
to the seller was greater than the value given in the invoice, and in 
each transaction there was some loss of revenue to the government. 
This, taken in connection with the letters which were exchanged be- 
tween the house of Galimberti & Co., of Genoa, who acted as the as- 
semblers and bankers of the Italian Bedspread Company, and the de- 
fendant in error, would indicate a fraudulent purpose and intent to 
defraud the government. 

Paragraph T, § III, of the Tarifï Act (Comp. St. § 5791), provides 
as f ollows : 

"T. That in ail suits or Inforinations brouglit, where any seizure has been 
marte pursuant to any act providlng for or regulatlng the collection of duties 
on imports or tonnage, if the property is clalmed by any persoii, the burden 
of proof shall lie upon such claimant, and in ail actions or proceedings for 
the recovery of the value of merchandise imported contrary to any act pro- 
viding for or regulating the collection of duties on imports or tonnage, the 
burden of proof shall be upon the défendant : Provided, that probable cause 
is shown for such prosecution, to be judged of by the court." 

Whether probable cause was shown for the prosecution under this 
section is to be judged by the court. Probable cause as used means 
less than évidence which would justify a conviction, and in the case of 
seizure, circumstances which warrant suspicion. We think the facts 
hère présent reasonable ground for suspicion. In each case submitted, 
the amount paid exceeded the consular invoice. In thèse instances, 
the défendant in error knowingly received private bills showing a 
higher price paid for the merchandise and, in one instance, the de- 
fendant in error not only received a bill, but forged it to explain the 
increase to the gênerai appraiser. The letters above quoted support 
suspicion upon reasonable grounds. 

We think the évidence hère required the questions of f act to be sub- 
mitted to the jury. 

Judgment reversed. 
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WAIXACE & CO. V. REPETTI, Inc. • 

(Circuit Court of Appeals, Second Circuit. May 12, 1920.) 
No. 212. 

1. Trade-marks suid trade-names <S=>21, 28 — Ri^ht to trade-mark not dépend- 

ent on length of use. 

ïhe right to the exclusive use of a trade-mark does not dépend on any 
particular period of usage ; but, having been adopted in good failli, the 
right thereto inures and will prevail against any subséquent user. 

2. Trade-marks and trade-names «S^^'SS — Abandonment must be intentional to 

forfeit rights. 

To establish abandonment of a trade-mark as a défense, it Is essential 
to show, not only acts indicating a practical abandonment, but an intent 
to abandon. 
S. Trade-marks and trade-names <S='32 — Permitting use by another of some- 
what similar device not abandonment. 

Where a registered trade-mark for candy boxes consisted of the name 
"Blue Blrd" and the picture of a blue blrd, printed in blue ink, per- 
mission to another manufacturer to use an art box decorated with a hand- 
painted, highiy colored, picture of two blue birds flying, without adver- 
tising or using the name "Blue Bird," held not an abandonment of the 
trade-mark. 

4. Trade-marl(s and trade-names <©=>98 — Willhil infringer liable for account- 
ing. 

Where défendant continued to clearly Infringe a trade-mark after 
warning and with full knowledge of complainant's rights, complainant 
held entitled to an accounting. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in equity by Wallace & Co. against Repetti, Incorporated. 
Decree for complainant, and défendant appeals. Affirmed. 

Harry D. Nims, of New York City, for appellant. 
Mock & Blum, of New York City, for appellee. 

Before ROGERS, HOUGH, and MANTON, Circuit Judges. 

MANTON, Circuit Judge. On January 14, 1913, the appellee was 
granted the registration of the name "Blue Bird" and the figure of a 
blue bird as a trade-mark for a candy box. The évidence indicates 
that this mark for the appellee's goods was used from September, 1912. 
The District Court granted the appellee an injunction restraining the 
appellant from using the blue bird mark and also for an accounting. A 
comparison of the appellee's box and that of the appellant shows the 
large figure of a blue bird in the upper left-hand corner of each box, 
above the phrase "Blue Bird for Happiness." In the appellee's box 
the figure of the blue bird is directly above the phrase, while in the 
appellant's box it is above, but not directly above. The printing on 
both boxes is in blue ink, and blue ribbon tied in substantially the same 
way. In each case the box contains an equal weight of candy. 

The appellee contends that it bas the sole right to the use of this 
trade-mark, not only by reason of the registration, but by such use as 
to invoke in its aid a common-law right to maintain this action against 

^SjPor other cases see same topic Ik KEY-NUMBER in ail Kcy-Numbered Digests & Indexes 
•CerUorari donted Xi U. S. — , tl Sup. Ct. 13, 65 L. Ed. — . 
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the appellant for unfair compétition. Thus the appellee has contend- 
ed that it has used the trade-mark since its registration, and, indeed, 
before that date, giving no one else tFe right so to use, except the 
hmited right which was granted to Whitman & Son, Incorporated, to 
the use of a hand-painted picture of two blue birds solely as a décora- 
tive feature, and not as a trade-mark. The District Court found that 
such use by Whitman & Son, Incorporated, was in a practically non- 
competitive Une. The only other use of the blue bird on candy boxes 
appears to be that in the case of Spoehr, who manuf actured candy and 
used the blue bird mark in the state of Illinois. When the appellant 
started to inf ringe, in 1916, it was warned against continuation of such 
infringement, and some correspondence then took place between the 
parties, and it was only after there was a protest by Whitman that this 
action was commenced. 

The questions hère presented are: (1) Has the appellee, by grant- 
ing permission to Whitman & Son, Incorporated, under the terms and 
conditions, lost its property in the trade-mark? and (2) has the use of 
the trade-mark in the business of the appellee been protected by the 
use of it as such trade-mark, or has its business and method of carry- 
ing on the same been such as to lose the trade-mark right, because of 
the small number of sales by it? and (3) can it be said that because of 
the infringement of Spoehr, of Illinois, the trade-mark has been ap- 
propriated by such infringement, and the appellee lost its property 
rights therein? 

[1] The évidence indicates that appellee's business was established 
in 1870. It never had a large or extended business. It has donc little 
or no advertising; but it adopted this trade-mark and registered it, 
and its sales hâve been continuous throughout the country. It has al- 
ways featured the blue bird brand as one of its brands upon its price 
lists as published. It appears that some 2,500 or 3,000 of thèse price 
lists were printed each year and sent to regular patrons and those who 
made inquiries. Its candies with this box, containing the trade-mark, 
were continuously on sale at its stores in New York City. Under this 
proof , we are satisfied that the trade-mark belong to the appellee after 
its registration, and its property rights continued therein undiminished 
or unabridged. The appellee's rights accrued as soon as it put goods 
on the market bearing this trade-mark. Its use was prior to that of 
other manufacturers who attempted to use it. The right to use does 
not dépend upon any particular period of usage. This trade-mark 
having been adopted in good faith, the right thereto inures and will 
prevail against any subséquent user. Kathreiner's Maltzkafïee v. 
Pastor Kneipp Médical Co., 82 Fed. 321, 27 C. C. A. 351 ; Walter 
Baker & Co. v. Delapenha (C. C.) 160 Fed. 746. 

[2] In order that an abandonment may be established as a dé- 
fense, it is essential to show, not only acts indicating practical aban- 
donment, but an intent to abandon. Thus, where the appearances may 
be sufficient to indicate an abandonment, this may be satisfactorily ex- 
plained by showing a want of intention to relinquish the right claimed. 
Saxlehner v. Eisner & Mendelson Co., 179 U. S. 19, 21 Sup. Ct. 7, 
45 L. Ed. 60. There is no penalty which inflicts the loss of right of 
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property in trade-marks by nonusage, unless there also be found an 
intent to abandon. Of course, intent may be inferred from the facts 
shown; but the facts must be adéquate to support a finding of aban- 
donment. To give u]) for a long period and to discontinue the use 
of the trade-mark "Blue Bird," and permit others to use it indis- 
criminately without prosecution, would amount to an abandonment. 
Baghn V. Cusenier Co., 221 U. S. 580, 31 Sup. Ct. 669, 55 L. Ed. 
863. 

[3] But the évidence hère is insufficient to make out a case of 
abandonment, and, indeed, we think it is sufficient to estabUsh the 
claim of the appellee that, within the scope and extent of its business, 
the appellee exercised its property right in the trade-mark sufficiently 
often. It appears that prior to Easter, 1916, Whitman & Soq, Incor- 
porated, of Philadelphia, well established candy manufacturers, adopt- 
ed the name "Blue Bird" and put it on boxes bearing one or more 
blue birds. They used the words "Blue Birds." In 1916, the appellee 
warned agamst such continued use, and in response thereto, on June 
9, 1916, Whitman & Son, Incorporated, protested against the claim 
of willful infringement. The appellee exonerated Whitman & Son, 
Incorporated, from willful infringement, and granted permission to 
continue the sale of this box upon condition that they continue to use 
two blue birds, and provided the box of candy was not advertised as 
the "Blue Bird brand" or the "Blue Bird box." The blue birds then 
used by Whitman & Son, Incorporated, consisted of two fanciful and 
artistically colored blue birds flying against the sky. It was a hand- 
painted box, and Whitman & Son, Incorporated, contended that they 
were known as art packages. No lettering of any kind was used, nor 
was any représentation of the blue bird used in advertising matter. 
In June, 1916, Whitman & Son, Incorporated, wrote : 

"We assure you that we intend to re.spectall of the rights of our good 
friends, Messrs. Wallaee & Co., and we believê that yow will hâve no cause 
for complaint as to the method used in the future in marketing this hand- 
paintTîd package." 

Ail the advertising by Whitman & Son, Incorporated, with the use of 
the figure of the blue bird, did not hâve any effect upon the ultimate 
consumer, as it appears that it was not identified by the consumer as 
the Blue Bird brand, nor was it ever called for or identified as such 
brand. In addition to the benefit accorded the owner of the trade- 
mark, it is the purpose of the trade-mark law to confer a benefit upon 
the ultimate consumer. Cuervo v. Owl Cigar Co. (C. C.) 68 Fed. 541. 
We think that the disposition of the controversy between the appellee 
and Whitman & Son, Incorporated, is not évidence of an abandon- 
ment of the trade-mark or a dedication of it to public use. Saxlehner 
V. Eisner & Mendelson Co., 179 U. S. 19, 21 Sup. Ct. 7, 45 h. Ed. 60; 
McEean v. Fleming, 96 U. S. 245, 24 L. Ed. 828. 

The testimony indicating a use of the blue bird trade-mark by 
Spoehr is that of Conrad Spoehr. He testified that he did use the blue 
bird upon candy boxes in sales which he made in Illinois. It appears 
that he sold only at retail in Chicago. When the appellee heard of this, 
it duly informed Spoehr to desist. This incident cannot be said to 
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constitute such lâches on the part of the appellee as to bar the right 
to maintain this action. To be sure, it was the duty of the appellee 
to enforce such right against those whom it knew, or of whom it had 
notice, were infringing. It cannot be chargeable with lâches for fail- 
ure to prosecute an infringement before it knows or has such notice as 
would lead an ordinarily prudent person to inquire and learn the exist- 
ence of the infringement. Kilhourn v. Sunderland, 130 U. S. 505, 
9 Sup. Ct. 594, 32 L,. Ed. 1005. The use by Spoehr was five months 
after the appellee adopted the blue bird. It appears that the appellant 
infringed without knowledge of Spoehr's infringement. There was 
not such delay on the part of the appellee as would support the dé- 
fense of lâches. Delaying the commencement of the action from the 
date of infringement to the date of the commencement ot the action 
is not such delay as would prevent the restraint of future infringe- 
ment. Aunt Jemima Mills Co. v. Rigney & Ce, 247 Fed. 407, 159 
C. C. A. 461, L. R. A. 1918C, 1039. There are no such unusual cir- 
cumstances hère which would warrant supporting the défense o£ 
lâches. 

[4] The acts of the appellant hère were indulged in, not only be- 
fore, but after, full warning and with knowledge of the appellee's 
rights and its intentions. The appellant did not at any time modify its 
business conduct, but continued to inf ringe ; and this was without the 
acquiescence or consent of the appellee. We think that under thèse 
circumstances the appellee was entitled to an accounting. Garrett & 
Co. V. Sehmidt, etc., Co. (D. C.) 256 Fed. 943 ; Layton Pure Food 
Co. V. Church & Dwight Co., 182 Fed. 35, 104 C. C. A. 475, 32 L. 
R. A. (N. S.) 274. 

The burden of proof was upon the appellant to show by évidence 
that extraordinary circumstances exist which require the application 
of the doctrine of lâches. This burden it has not sustained. 

Decree affirmed. 



CHENEÏ BROS, et al. v. HINES, Director General of Railroads, et al. 

(Circuit Court of Appeals, Second Circuit. Marcli 29, 1920. On Motion for 
ReheariDf'- April 9, 1920.) 

No. 233. 

Railroads ®=»5%, New, vol. 6A Key-No. Séries — Kight to refuse to accept com- 
modity for carriage judlcial question. 

Legality of order of Pirector General of Railroads effective February 
29, 1920, entitled "Freight Bâte Authority No. 21474 Correeted," and 
amendljig Con-solidated Freight Clasàflcation by cancellng ratings on silk 
and placing silk in the list of commodities that will not be accepted for 
carriage, held to présent a jiidicial question, and complalnants, manufac- 
turers of silk, held entitled to a preliminary injunetion restraining en- 
forcement of such order. 

Hough, Circuit Judge, dlssenting. 

Appeal {rom the District Court of the United States for the South- 
ern District of New York. 

<@3»For other cases see samo topic & KEY-KUMBER in ail Key-Numbered Digcsts & Indexes 
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Suit in equity by Cheney Bros, and others against Walker D. Hines, 
Director General of Railroads, and others. From an order denying a 
preliminary injunction, complainants appeal. Reversed. 

Walter Gordon Merritt, o£ New York City (John M. P. Thatcher 
and Austin, McLanahan & Merritt, ail of New York City, of counsel), 
for appellants. 

Alexander H. Elder, of Washington, D. C. ('Douglas Swift, R. W. 
Barrett, Henry Wolf Bikle, Parker McCollester, C. M. Sheafe, Jr., 
Ray Rood Allen, and M. B. Pierce, ail of New York City, and Théo- 
dore W. Reath, of Philadelphia, Pa., of counsel), for appellees. 

Before WARD, ROGERS, and HOUGH, Circuit Judges. 

WARD, Circuit Judge. Cheney Bros., a corporation of the state 
of Connecticut, and a number of other corporations, firms, and in- 
dividuals engaged in the business of buying, selling, and manuf acturing 
raw silk, artificial silk, thrown silk, and spun silk, filed a bill in equity 
on behalf of themselves and ail others similarly interested against 
Walker D. Hines, Director General of Railroads, on behalf of the 
government, a number of railroad companies engaged in Interstate 
commerce, and three individual défendants, Collyer, Crossland, and 
Fyfe, agents of ail the railroad companies, to restrain them from pub- 
lishing and putting into effect orders authorized by the défendant 
Hines, praying: 

"(1) That the défendants, • • * and ail railroads operating under the 
consoUdated frelght classification and fédéral control, their and each of their 
agents, servants, attorneys, and ail persons acting by or under their authorlty, 
suggestion, or direction, be restraincd and enjoined from putting into effect or 
opération 'Freight Rate Authority No. 21474 Corrected' and the freight classi- 
fication issued in accordance therewith, and from refusing to transport raw 
silk, artificial silk, spun silk, or thrown silk, and from refusing to transport 
sucli silk at the rates provided in the Consolidated Classification just prlor to 
the issuance of said Freight Rate Authority, untll such rates are hereafter 
changed by proper authority." 

Under Transportation Act Feb. 28, 1920, § 200 (a), fédéral control 
of the railroads ended March 1, 1920, and under section 208 (a) ail 
rates, fares, and classifications in efïect February 29th continued in 
force and effect until changed by state or fédéral authority or pursu- 
ant to authority in law. The défendant Hines issued an order, termed 
"Freight Rate Authority No. 21474 Corrected," effective February 29, 
1920, amending Consolidated Freight Classification No. 1, as foUows: 

"This will authorize, effective on thirty days' notice, amendment to Con- 
solidated Freight Classification No. 1, to cancel the ratlngs on silk provided for 
In items 32, 33, and 34, page 363, and to amend rule 3 of said Classification 
to include the same articles in the list of commodlties that will not be ac- 
«epted for shipment." 

The défendants Collyer, Crossland, and Fyfe hâve published and 
put into effect the said order. 

The District Judge declined to issue a preliminary injunction, upon 
the ground that he had no authority to do so. 

Section 10 of the Act of March 21, 1918, entitled "An act to provide 
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for the opération of transportation Systems while under fédéral con- 
trol, for the just compensation of their owners, and for other pur- 
poses" (40 Stat. 451 [Comp. St. 1918, Comp. St. Ann. Supp. 1919, § 
3115%j]), provides: 

"Carriers while under fédéral control shall be subject to ail laws and 
Uabilities as common carriers, whether arising under state or lederal laws or 
at common law, except in so far as may be Inconsistent with the provisions of 
thls aet or any other act applicable to such fédéral control or with any order of 
the Président. ♦ • • 

"During the period of fédéral control, whenever in bis opinion the public 
interest requlres, the Président may Inltiate rates, fares, charges, classifica- 
tions, régulations, and practices by fillng the same with the Interstate Com- 
merce Commission, which said rates, fares, charges, classifications, régula- 
tions, and practices shall not be suspended by the commission pending final dé- 
termination. 

"Said rates, fares, charges, classifications, régulations, and practices shall 
be reasonable and just and shall take effect at such time and upon such notice 
as he may direct, but the Interstate Commerce Commission shall, upon com- 
plaint, enter upon a hearing concerning the justness and reasonableness of so 
much or any order of the Président as establishes or changes any rate, fare, 
charge, classification, regTilation or practice of any carrier under fédéral con- 
trol, and may consider ail the facts and clrcumstancfs existing at the time of 
the making of the same. In determining any question concerning any such 
rates, fares, charges, classifications, régulations, or practices or changes there- 
in, the Interstate Commerce Commission shall give due considération to the 
fact that the transiwrtation Systems are being operated under a unified and 
coordinated national control and not In compétition. 

"After full hearing the commission may make such flndlngs and orders as are 
authorized by the act to regulate commerce as amended, and said findings 
and orders shall be enf orced as provlded in said act : Provided, however, that 
when the Président shall flnd and certify to the Interstate Commerce Com- 
mission that In order to defray the expenses of fédéral control and opération 
fairly chargeable to railway operating expenses, and also to pay railway tax 
accruals other than war taxes, net rents for joint facilities and equipment, and 
compensation to the carriers, operating as a unit, it Is necessary to Increase the 
railway operating revenues, the Interstate Commerce Commission in determin- 
ing the justness and reasonableness of any rate, fare, charge, classification, 
régulation, or practice shall take into considération said finding and certifi- 
cate by the Président, together with such recommendations as he may make." 

It will be seen from the above that the powers of the Director Gen- 
eral are the same as those of the carriers, except that rates fixed by 
him are to be treated with a little more ceremony than the rates fîxed 
by the carriers. For the purposes of this case the powers are the 
same. What is complained of is not a question of rates, fares, charg- 
es, classifications, régulations, or practices, or changes therein, which 
would be an administrative subject within the cognizance of the Inter- 
state Commerce Commission, but is, not merely a temporary embargo, 
but a permanent prohibition of the carriage of silk at ail, which is, 
\ve think, a judicial question, clearly within the cognizance of the 
courts. 

It is the elemental duty of the common carriers to accept and carry 
ail goods usually carried. Silk is a form of merchandise which has 
been carried by the companies for many years. The output of the 
mills in 1919 in this country is said to hâve exceeded in value $600,- 
000,000, and the plaintiffs, if refused transportation, will sufïer ir- 
réparable injury. The refusai of the défendant Hines had no connec-i 
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tion with his war powers, but was founded solely on the value of silk 
and the danger of loss by the carriers through theft. This would be 
a reason for fixing a rate of freight proportional to the value of the 
silk and to the risk of the carriers, but is no better reason for an ab- 
solute prohibition than would exist in the case of wheat or coal or 
any other goods. 

Défendants contend that the order is an administrative act, the rea- 
sonableness of which is for the Interstate Commerce Commission in 
the first instance, and they see some support for the prohibition in the 
provisions of section 4281, Rev. Stat. (Comp. St. § 8019), but we do 
not. It enumerates certain articles, like precious metals, stones, se- 
curities, "silks in a manufactured or unmanufactured state," which, 
if laden as baggage or freight on a vessel, their value and character 
must be stated in writing and entered on the bill of lading, in default 
of which the "master or owner of the vessel shall not be liable as 
carriers thereof in any form or manner." Far from authorizing the 
vessel owners to refuse to carry such goods, as the railroads are doing, 
the section seeks only to protect thein against imposition, and to give 
them an opportunity to exercise more than usual care in respect of 
unusually valuable freight. 

As it is the wish of the parties to lose no time in reaching a final 
détermination, it will be enough for us to say that we are quite satis- 
fied that a judicial question is presented for our cognizance, and that 
a preliminary injunction should issue as prayed for. A similar con- 
clusion has been reached in an opinion just handed down in the Dis- 
trict Court for the Eastern District of Pennsylvania, Viscose Co. v. 
Hines et al., 263 Fed. 726. 

Order reversed. 

HOUGH, Circuit Judge, dissents. 

On Motion for Rehearing. 

PER CURIAM. The fact that nothing was said in our opinion 
about express companies, or carriage of silk hy express or by automo- 
bile, is not to be taken as évidence that we overlooked thèse considéra- 
tions. The question before us was the right of the Director General, or 
of.jthe railroad carriers, to refuse to carry silk as freight. The thing 
principally complained of was the amendment of rule 3 to include silk. 
The cancellation of the ratings was incidental. If the amendment is 
invalid, the cancellation of the rates is invalid, and the existing rates 
continue. 

This suit is a class or représentative suit, both as to the plaintiffs 
and as to the défendants. We think the injury to the plaintififs more 
entitled to considération than the possible embarrassments to the busi- 
ness of the carriers that are suggested. It is unreasonable to ask us 
to affirm an order which we think, and hâve decided, should be re- 
versed. So a certificate to the Suprême Court for instructions does 
not lie in the case of interlocutory orders, even if we were disposed 
to grant it. Sections 128 and 239, Judicial Code (Comp. St. §8 1215, 
1216). 

Motion denied. 
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KEEVENY V, CHARLES K. McCORMACK & CO. 

(Circuit Court of Appeals, Second Circuit. April 14, 1920.) 

No. 172. 

1. Brokers <©='58 — Not endtled to commission for negotiating sale of ship in 

violation of Shipping Board Act. 

Under Sliipping Board Act, § 9 (Oomp. St. § 8146e), prohiblting under 
penalty the sale of any vessel of United States registry to any person not 
a citizen of the United States wlthout approval of the Board, a broker 
helM, not entitled to commission for negotiating the sale of a vessel in 
violation of the act, which sale the board refiised to permit. 

2. Brokers ©=>86(5), 88(3)— Evidence insufflcient to relieve ovmer from lia- 

bility for commisS'ion on sale of ship and to présent case for jury. 

Défendant, which refused to complète sale of a vessel negotiated for it 
by plaintiff as broker at an authorized price, but ofEered to sell to the 
same purchaser at an increased price, held not released from liability to 
plaintiff for his agreed commission, on the ground that it was not shown 
that the purchaser was able to pay the price, because his testimony In- 
dicated that others were to be interested with him in the purchase, and 
the case should hâve gone to the jury. 

Hough, Circuit Judge, dissenting in part. 

In Error to the District Court of the United States for the Southern- 
District of New York. 

Action by Eugène D. Keeveny against Charles R. McCormack & 
Co. From a judgment dismissing the complaint as to the first and sec- 
ond causes of action stated, plaintiff brings error. Reversed, as to 
second cause of action. 

John M. Gardner, of New York City, for plaintiff in error. 

Wherry & Mygatt, of New York City (Frédéric E. Mygatt and 
William M. Wherry, Jr., both of New York City, of counsel), for de- 
fendant in error. 

Before WARD, HOUGH, and MANTON, Circuit Judges. 

WARD, Circuit Judge. The questions in this case arise out of the 
dismissal by the court at the close of the plaintifï's case of the lîrst 
and second causes of action in the complaint, 

The first cause o£ action alleged that the défendant, owner of the 
motorship City of St. Helens, agreed to pay the plaintiff a commis- 
sion of 5 per cent, on the price if he found a purchaser acceptable to 
the défendant ; that in the month of October the plaintiff did find a 
purchaser ready, willing, and able to purchase the vessel for the surn 
of $460,000; and that the défendant agreed to accept said sum from 
the said proposed purchaser, by reason whereof the plaintiff became 
entitled to the sum of $23,000, no part of which had been paid, al- 
though duly demanded. 

[1] The plaintiff in his opening stated that the purchaser was a 
Frenchman, the représentative of a French syndicate; that the con- 
tract had been executed between him and the défendant for the pur- 

(E=s>For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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chase of the vessel for the sum of $460,000, and $40,000 had been 
deposlted by the purchaser to be paid on delivery of the bill of sale. 
Section 9 of the Act of September 7, 1916 (Comp. St. § 8146e), to 
establish a United States Shipping Board, etc., provides: 

"Wlien the United States Is at war, * * * no vessel registered or eu- 
roUed and licensed under the laws of the United States shall, without the 
approval of the board, be sold, leased, or chartered to any person iiot a citizen 
of the United States, or transferred to a foreign registry or flag. No vessel 
registered or enroUed and licensed vinder the laws of the United States, 
or owned by any person a citizen of the United States, except one which 
the board is prohibitcd from purchasing, shall be sold to any person not 
a citizen of the United States or transferred to a foreign registry or flag, 
unless such vessel is flrst tendered to the board at the price in good faith 
offered by others, or, if no such offer, at a fair price to be determined in 
the manner provlded in section ten. 

"Any vessel sold, chartered, leased, transferred, or operated in violation 
of this section shall be forfeited to the United States, and whoever violâtes 
any provision of this section shall be guîlty of a misdemeanor and subject to 
a fine of not more than !f5,000 or to imprisonment of not more than five years, 
or both such fine and imprisonment." 

By the first section of the act (Comp. St. § 8146a) the term "person" 
includes corporations, partnerships, and associations, whether domestic 
■or foreign. 

The Shipping Board refused to permit the sale. Although nothing 
was said upon this subject in the contract, the statute is written into 
it as a part of the law of the land, where the contract was made and 
to be executed. By this law neither the purchaser could buy nor the 
owner sell, and we think the trial judge was right in dismissing this 
cause of action. 

Great reliance is placed by the plaintifï on our décision in Warner 

V. Gaston, 261 Fed. 993, C. C. A. ■ , but we do not think it ap- 

plies. In it the British régulation was not relied on by the défendants 
wTien they refused to perform, nor pleaded as a défense after suit 
brought. There was nothing to show that the British government in- 
tended to make sales without permission of the Shipping ControUer 
void, nor was there any penalty so far as the record showed for such 
a sale. The purpose of the régulation was apparently to enable the 
government to keep track of ail such negotiations. 

[2] The second cause of action stated that the plaintifï, under the 
same agreement with the défendant, had procured in November, 1917, 
another purchaser ready, willing, and able to buy the vessel for $460,- 
000, by reason whereof he became entitled to $23,000, no part of which 
had been paid, although duly demanded. 

The purchaser in this case was one Dougherty, an American citi- 
zen, and a member of the firm of J. F. Whitney & Co. The plaintiff 
testified that Hauptman, vice président and treasurer of the défendant, 
a corporation of California, representing it in the matter, went with 
him to the office of J. F. Whitney & Co., talked over the sale of the 
steamer, and agreed to accept $460,000 if sold to an American citizen 
who would assume the other obligations that had been agreed upon. 
In pursuance of this conversation the f ollowing letter to the défendant 
was forwarded to Hauptman, then at Washington: 
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"New York, November 23, 1917. 
"Messrs. Chas. K. McCormack & Co., New York, N. Y. — Gentlemen : We 
offer your firm for the Aux. Schr. City of St. Helens the sum of $460,000, 
less $10,000 commission to J. F. Whitney & Co., vessel to be registered in the 
nnine of Théodore Doiigherty ; ail otlier conditions covering charter party, 
hull Insurance, etc., as discussed wltli your Mr. Hauptman. If you will be 
good enougli to di'aw a contract as you understand it, we will secure buyer's 
signature to same. Mr. Théodore Dougherty is an Amerlcan-born citizen. 
This offer has no connection with auy previous negotiatious we hâve on 
tins vessel with yourselvcs. 

"Yours very truly, J. F. Whitney & Co., 

"Per Ph. Stauderman." 

The plaintiff testified as to a conversation with Hauptman on his 
return from Washington: 

"The conversation between us. I said to him, I said, 'Well you got my firm 
oft'er at Washington?' Ho said, 'Yes.' I said, 'I dldn't get your long-distance 
téléphone call, because I was out of the hôtel at the time.' And I said, 'Well, 
I am glad the deal has gone through finally. Now, it Is only necessary for 
you to draw up the contract. They are ready to sign it and put up the 
jnoney and close the deal. I bave complied with what you wanted. This 
Mr. Dougherty Is a native-born American citizen. Tliere cannot be any 
question about him. The terms are as you said it would be, less 5 per cent. 
commission, which you agreed.' He said, 'I will tell you, out of the 5 per 
cent., commission, Mr. Keeveny, you will hâve to take care of Whitney for 
$10,000, because tliat was the understanding.' I said, 'That is the understanrt- 
ing.' So he walked up and down the floor a few moments, and finally he said : 
'I will tell you, Keeveny, about this thlng. Our people out on the Pacific 
Coa»it are gettlng pretty chesty about thèse boats. The conditions are looking 
a little bit better. The Shipplng Board is liable to commaudeer the Allard 
and the Portland.' Whether he said they had commandeered them or not 
1 don't know, or it was about to happen; but he said, 'They feel kind of 
chesty,' and he said : 'Thèse people down hère will stand for more money. 
They want the boat bad enough, no doubt.' 'So,' he said, 'I will tell you what 
you do, you go back at them, and tell them to raise the price to .$475,000.' And 
I told him: 'How in the world can I go down there now, after you agreoing 
to sell for $460,000? They hâve made you a firm oiïer on your own proposi- 
tion, complying with cvery condition you exacted. If I wonld go in theîr 
office, ttiey would slam the door in my face.' I said : 'You hâve no right 
to raise this price. It is not business. You said you would close.' T said : 
'My letter to you, that I sent you accompanying that firm offer to Washing- 
ton, told you that if you would phone me or wire me they would corne to 
Washington to close it down there at Washington ; if you had any business 
to keep you th(n'e for tliree or four days, they would come down on the 
night train and get there in the roorning and close it up there.' So I told 
him that I wonld not go down to Whitney & Co.'s office and see them, or try 
to raise this price. He could do as he felt about it. I felt my commission was 
earned, and I wanted it. I had performed my services, and, if hc was going 
to back (rat a second time, tben I could not help it, that was ail. He said: 
'Well. I will tell you, I don't know what to say, but I tell you, they want to 
get more money, and they are anxious to get the boat, and will pay more mon- 
ey.' And he said, 'I am going up to the hôtel to think it over.' " 

The foregoing was confirmed by the testimony of the witness 
Parker. 

November 30, 1917, the défendant replied to the letter from the 
purchaser as follows: 

"November 30th, 1917. 

"Messrs. J. F. Whitney & Co., 8-10 lîridge Street, New York City— Gen- 
tlemen : This will acknowledge reeeipt of your favor of November 2.Sd, in 
which you make us a firm offer to the sum of ■'t;46(),0()(), less a commission of 
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Ç10,000 to yoursclves, for the American motorship or auxiliary schooner City 
of St. Helens, vessel to be transferred or sold by us to Théodore Dougherty, 
an American citizen. In reply will say tliat we mu.st décline your cffier. 

"We are willing, however, to sell the above-named vessel through you, to 
Théodore Dougherty, for tbe sum of four hundred and seventy-tive thousand 
($475,000) dollars cash, less a commission of $10,000 to J. F. Whitney & 
Co., providing that you are in a position to accept ail the other tevms and 
conditions of thls ofïer to sell this vessel, oî which terms and conditions we 
believe you are fairly well informed through conversations liad between your 
Mr. Stauderman and the writer. If the above-named priée for this vessel is 
satisfactory to you, we are prepared to proceed at once to draw up a contract 
between us eovering the terms and conditions above referred to. 

"The ofCer above made you is subject to acceptance on or before 5 o'clock 
p. m. to-day, November 30, 1917, and is contingent upon our belng able to agrée 
on ail the terms and conditions. In making the above ofCer, we are doing so 
with the distinct understanding, as stated in your letter of November 23d, 
that this oiïer bas no connection in any manner with any previous negotia- 
tlons had with you regarding tbe sale of this vessel to Capt. Pierre Le Goug- 
nec or to Alliance Sliipping Company. 

"Yours very truly, Chas. R. McCormack & Company, 

"By , Vice Près. & Treas." 

The court dismissed this cause of action, upon the ground that the 
plaintiff had not shown that Dougherty was able to buy the vessel. 
This was principally upon his testimony as follows : 

"Q. How were you going to pay for this boat, Mr. Dougherty? A. In tbe 
same way I would expect to pay for any boat. 

"Q. From your own money '.' A. Some of my own money ; yes, sir. 

"Q. Whcre were you going to get It? A. Well, our flrm bas purchased 
Other boats, and we hâve generally managed to find tbe money." 

Upon redirect examination Dougherty was asked : 

"Q. Now, Mr. Dougherty, it that ofCer of yours to pay .fino.OOO under the 
terms and conditions speeifled had boen accopted by McCormick & Co., would 
you hâve been able and would yon bave paid ca.sh for the same? 

"Mr. Mygatt : I object to tliat as incompétent and calling for a concinsion. 

"The Court : Objection sustained. It is clearly incompétent. (Exception.) 

"Q. Would you hâve completed the purchase? 

"Mr. Mygatt: I make the same objection. 

"A. I would. 

"The Court : Objection sustained. Strike out the answcr. 

"Mr. Gardner : I take an exception. That is ail." 

Dougherty's answer is quite consistent with the meaning that he had 
not $4(S0,000 in cash at the moment, which might be said of raany 
millionaires. The f act that he intended to associate others with him in 
the ownership of the boat does not .show that he could not pay for it 
himself. He was the purchaser, and liable for the price, notwithstand- 
ing his intention to associate others with him in the venture. Such 
syndicates are a common form of investment. The plaintifï was 
not obliged to show what friends Dougherty had interested or expect- 
ed to interest in the venture. Indeed, negotiations to that effect after 
the défendant had refused to perform would hâve been a pure waste 
of time. 

But as between the plaintiff and the défendant, the plaintifï, if his 
testimony were believed, was entitled to his commission if he produced 
a purchaser ready, willing, and able to buy the vessel for $4(30,000. 
It clearly appears that Dougherty was ready and willing to buy at that 
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price, and that he was acceptable to the défendant appears from its 
letter that it would sell to him at that increased price of $475,000. 
The jury might well hâve found from thèse facts that Dougherty was 
ready, willing, and able to buy for $460,000^ the price fixed upon be- 
tween the plaintifï and the défendant, upon which the plaintiff was 
to receîve a commission of 5 per cent. See Mooney v. Elder, 56 N. Y. 
238, and Duclos v. Cunningham, 102 N. Y. 678, 6 N. E. 790. 
Judgment reversed. 

HOUGH, Circuit Judge (dissenting in part). With the opinion of 
the court as to the first cause of action I entirely agrée. 

In respect of the second cause of action the complaint averred that 
plaintiff had found "a purchaser ready, willing, and able" to buy de- 
fendant's ship, which allégation was specifically denied. It was there- 
fore incumbent on plaintiff affirmatively to prove the applicability to his 
purchaser of each one of the foregoing adjectives. This was never 
done. I do not think there was a refusai to accept plaintiff 's proposed 
purchaser on some ground other than his inability to perform, but if 
such was the case the contract as pleaded still required proof under 
ail three heads, and the défense of inability was still open. The cases 
are collected in 4 R. C. L. 307 et seq. 

I dissent as to the second cause of action. 



UNITED STATES FIDELITÏ & GUABANTY CO. v. WESTRUMITE 

PEODUCTS CO. 

(Circuit Court of Appeals, Second Circuit. April 14, 1920.) 

No. 200. 

Indemnity <^=^12 — Iitdemnitor not dischat^ed pending adjudication of in- 
demnitee's liability. 

Plaintiff, wliich deposited bonds witli défendant, a surety company, to 
Indemnify it against liability, including costs, expenses, and counsel 
fées, by reason of its becoming surety, in compliance with an act of Con- 
gress, for parties granted a franchise to construct a street railroad In 
Hawaii, and required to complète a certain part of the road within two 
years, which was not done, held not entitled to recover the bonds on the 
ground that an extension by Congress of the time for doing the work, 
without defendant's consent dlscharged it from Itability, where Jts 
liability was asserted and had not been adjudicated. 

Ward, Circuit Judge, dissenting. 

In Error to the District Court of the United States for the Southern 
District of New York. 

S.eplevin by the Westrumite Products Company against the United 
States Fidelity & Guaranty Company. Judgment for plaintiff, and 
défendant brings error, Reversed. 

Eeonidas Dennis, of New York City (Robert Gray and Wm. J. Mc- 
Arthur, both of New York City, of counsel), for plaintiff in error. 

William O. Gennert, of New York City, for défendant in error. 

Before WARD, ROGERS, and MANTON, Circuit Judges. 

^=3 For other cases see saine topic & KEY-NUMBER ia aU Key-Numbered Digests & Indexée 
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M ANTON, Circuit Judge. The défendant in error sued in an ac- 
tion in replevin to recover from the plaintiff in error five bonds of the 
Baltimore & Ohio Railroad Company. Thèse bonds were deposited 
with the plaintiff in error as collatéral security under an indemnity 
agreement given by the Dunken Realty Improvement Contracting & 
Construction Company, to protect it against losses in the exécution of 
a bond on behalf of the contracting firm of Conness & Johnson. De- 
fendant in error was the assignée of the indemnitor, the Dunken Com- 
pany. The plaintiff in error gave its bond, an indemnity agreement, 
to the county of Hawaii. A franchise was granted to Conness & John- 
son and associâtes to construct and maintain a street railway in the 
district of South Hilo, Hawaii. The franchise provided that the 
construction of the road should be commenced within one year, and 
that at least two miles of the road should be completed and in opéra- 
tion within two years of such commencement. It was further provid- 
ed, by this congressional act that Conness & Johnson give a bond 
to the county of Hawaii in the sum of $5,000, conditional for such 
completion, equipment, and opération of the two miles of the railroad 
within the period of two years. The surety company, the défendant 
below, executed and delivered its bond as such indemnitor. The bond 
provided that if the principal (Conness & Johnson), their associâtes 
and assigns, or any corporation that may be organized by them to 
take over and exercise the rights and privilèges conferred by the 
act of Congress, shall, within two years, subject to the terms of said 
proviso, hâve completed, equipped, and hâve in fuU opération at least 
two miles of the railroad, then the obligation shall be void ; otherwise, 
it was to remain in full force and effect. 

The surety bond was executed on the 24th of October, 1912, and 
on August 20, 1913, the Dunken Company delivered the bonds in 
question to the plaintiff in error and entered into an agreement which 
stated the terms under which the bonds were deposited with the plain- 
tiff in error. It was provided : 

"First. That the surety company shall hâve the right in its discretiou t» 
retain said collatéral, as hereinafter provided, until the liability of the surety 
company, on account of having executed said bond, shall cease and détermine, 
and at its option to reclaim said collatéral for its protection as surety upon 
any other bond, which it lias executed or may hereafter exécute for said 
Leland S. Conness and W. H. Johnson. 

"Second. In case the surety company, for or by reason or in conséquence of 
having executed said bond, or any other bond which it has executed or may 
hereaiter exécute for said Leland S. Conness and W. H. Johnson, shall for 
any cause, at any time, sustain or incur any liability, or be put to any loss, 
costs, charges, suits, damages, counsel fées, or expenses of whatever klnd or 
nature, me said surety company shall hâve at any time or times thereafter 
full power and authority without notice to sell and assign and dellver said 
collatéral, or any part thereof, at any broker's board, or at public or private 
sale, at the option of the said surety company, its successors or assigns, and 
with the right to be purchaser itself at such broker's board, or at public or 
private sale, and appropriate ail the proeeeds, or such part of the same as 
may be necessary in order to protect or reimburse itself against any sucli 
liability, loss, costs, charges, sults, damages, counsel fées, and expenses, as 
aforesald, and after deducting ail légal or other costs and expenses of such 
sale, and the aggregate amount of ail said loss, costs, charges, fées, and ex- 
penses, as aforesald, shall return the remalnder of said collatéral or tho 
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balance o( the proceeds from the sale thereof, as aforesaid, if any, to the sald 
Dunken Realty Improvement Contracting & Construction Company or to any 
person or persons legally authorized to recelve the same." 

The contractors or principal debtors of Conness & Johnson did not 
comply with the franchise provision requiring that the two miles of 
railroad be completely equipped and in opération within the two-year 
period. The time for completion expired August 1, 1914. However, 
before the expiration of the two-year period, Congress passed an act 
€xtending the time for four years after the date of the original fran- 
chise. This meant an extension of two years. Such extension was 
given without the consent or approval of the plaintiiï in error or 
that of the owner of the bonds, the Dunken Company. At the end of 
the extended period, the principal debtors had failed to complète the 
two miles, and Congress again extended the time two years, without the 
consent of the plaintiiï in error or the indemnitor. The acts of Con- 
gress were without the consent of the plaintiiï in error. Upon failure 
to build the two miles of railroad and hâve the same in opération, and 
on October 24, 1912, the board of supervisors of the county of Hawaii 
made a claim and demand upon the plaintiiï in error for the penalty 
of its bond. A resolution was passed to this effect. A certified copy 
was served upon the plaintifif in error. 

It is contended by the défendant in error that the extension of time 
as granted by Congress to do the work, which the bond guaranteed 
would be performed, operated as a discharge of the surety from any 
liabihty on its bond, and therefore the indemnitors are entitled to re- 
ceive back the bonds received as collatéral, upon the ground that lia- 
bility on the bond given to the county of Hawaii bas ceased and deter- 
mined. The rule is well settled that if a créditer or obligée, by a valid 
and binding agreement, without the assent of a surety, gives further 
time for payment or performance to the principal debtor, the surety 
will be discharged. Clark v. Gerstley, 204 U. S. 504, 27 Sup. Ct. 337, 
51 L. Ed. 589; Uniontown Bank v. Mackey, 140 U. S. 220, 11 Sup. 
Ct, 844, 35 L. Ed. 485. The agreement between the Dunken Company 
and the plaintifif in error, under the terms of which the bond was de- 
posited, provided further: 

"In case of full détermination of liablllty to the surety company on sald 
bond without any loss or damage to it as aforesaid, * * * compétent 
évidence furnished to that effect, the said collatéral .shall thereupon be re- 
turned." 

It was incumbent upon the défendant in error to prove by compétent 
évidence a full termination of liability to the surety company on said 
bond "without any loss or damage to it as aforesaid." Concededly, 
there bas been a breach of the provision of the franchise for failure to 
construct, complète, and operate the road as agreed would be done. 
The plaintifif in error indemnified the county of Hawaii against a loss 
resulting from such breach, and the plaintifif in error could only be 
relievéd from responsibility under its bond upon the claim that, the 
time of performance having been extended without the consent of the 
plaintiiï in error, the obligations under the bond hâve been relievéd. 
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But the plaintiff in error is still obligated to défend a threatened action. 
A claim is presented having a force of officiai action on the part of the 
supervisors of the county of Hawaii. It may or it may not be prosecut- 
ed in a court of law, but there is the danger to the plaintiff in error that 
such prosecution of the claim will be undertaken. We cannot say that 
the county of Hawaii would be unsuccessful in its attack upon the 
validity of the extensions of time granted by Congress. The question 
is not presented to us now. Even if the plaintiff in error was success- 
ful in an action, it still mlght incur counsel fées and expenses of liti- 
gation. Collatéral security was deposited to protect against such loss. 
The défendant in error has not attempted, by légal proceedings, to 
hâve it judicially determined, that the liability under the bond given 
by the plaintiff in error has ceased and determined. No action has 
been instituted in which the county of Hawaii and the plaintiff in error 
hâve been ma de parties. The plaintiff in error was not obligated to 
institute such proceedings to hâve itself relieved from liability on the 
bond. This was a burden which the défendant in error assumed un- 
der the terms of the contract. 

There can be no adjudication in this proceeding that the bond given 
the county of Hawaii is no longer in force and effect, or that it be 
delivered up and canceled. The plaintiff in error is constantly exposed 
to this claim of the county of Hawaii. It may be called upon to an- 
swer in an action until the statute of limitations runs against the al- 
leged claim. In its protection against such a hazard to it, it provided 
the terms of the contract under which the bonds were pledged. We 
cannot take away the protection which it thus accorded to itself by the 
mutual consent of the parties. The contract between the parties must 
be the jurist's guide. Àny hardship which might resuit to either party 
cannot vary the contract. Cook v. Casier, 76 App. Div. 279, 78 N. Y. 
Supp. 661. A détermination cannot be reached by this court, in the 
absence of the county of Hawaii being a party to the action, which 
will operate to relieve the surety from the liability on the bond, and 
thus afford an answer to the claim which is made by the surety Com- 
pany that it may still suffer loss by reason of the undertaking. To 
take away the collatéral security which the plaintiff in error now holds 
would be tantamount to permitting a breach of the contract under 
the terms of which it entered into the obligation to indemnify the 
count}^ of Hawaii. 

Judgment rêver sed. 

WARD, Circuit Judge (concurring). I concur in the judgment of 
the court, but upon a différent ground, namely, that the liability of both 
principal and surety on the bond given to the county of Hawaii be- 
came absolute August 1, 1915. The Act of Congress of August 1, 
1912, c. 270, 37 Stat. 243, which conferred the franchise upon the as- 
sociation to build the railway, provided among other things that con- 
struction should begin within one year after the passage of the act, viz. 
August 1, 1913, and that two miles of the railway should be completed 
and equipped for the transportation of passengers within two years 
266 F.— 21 
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after such commencement, viz. August 1, 1915. It further required 
that a bond in the sum of $5,000, conditioned for the completion, etc., 
of the two miles of railway, should be given by the association receiv- 
ing the franchise to the county of Hawaii within 90 days after the pas- 
sage of the act. 

October 24, 1912, this bond was given, the United States being no 
party to it. Nothing whatever was done by the association prior to 
August 1, 1915. The Act of August 1, 1912, was twice amended by 
Congress (Act July 25, 1914, c. 208, 38 Stat. 555 ; Act Aug. 7, 1916, 
c. 275, 39 Stat. 438), so as to extend the time for commencement of 
construction and of completion of two miles of the railway to August 
1, 1920. While thèse acts prevented forfeiture of the franchise by the 
govemment before that time, they did not mention the bond in ques- 
tion, and in no way affect its terms. Therefore in my opinion liability 
on Àe bond became complète August 1, 1915. 



FIRE ASS'N OF PHILADELPHIA v. MECHLOWITZ et aL 

(Circuit Court of Appeals, Second Circuit. April 14, 1920.) 
No. 175. 

1. Trial <Ê=»177 — ^Motion for directed verdict not irrévocable consent to 8ul>- 

misslon of facts to court. 

That both parties move for a directed verdict does not amount to a 
submission of questions of fact to tlie court, whlch precludes a party, on 
déniai of his motion, from insisting by appropriate motion on submission 
of the case to the jury. 

2. Trial ©='139(1) — Rule goveming direction of verdict stated. 

A plalntlff is entitled to a directed verdict only when, giving défendant 
the beneflt of every inference that can be fairly drawn from the évidence, 
it is insufl5cient to authorize a verdict in his favor. 
3* Insurance ®=»668(13) — Direction of verdict error, wher» credibility of wit- 
ness is involved. 

In an action on an Insurance policy, where the amount of the loss was 
in issue and depended on the interested testimony of a plaintlff, both as 
to the quantum of goods destroyed and their value, the credibility of 
such witness was eminently for the jury, and, although uncontradicted 
by direct testimony, it was error to direct a verdict for plaintifC for the 
full amount shown by his testimony. 

In Error to the District Court of the United States for the South- 
ern District of New York. 

Action by Philip Mechlowitz and others against the Pire Associa- 
tion of Philadelphia. Judgment for plaintiflfs, and défendant brings 
error. Reversed. 

Plaintiffs below (Mechlowitz) Insured goods (woolens, sllks, and the llke) 
sultable for making garments, belonglng to them and situa te in the shop or 
worlcroom of a contracter who manufactured clothing for their account. ïhere 
were several policies coverlng this fire rlsk, but as this suit Is a test one we 
may speak (as hâve counsel) as If one policy represented the en tire Insurance. 
The whole amount of Insurance was $20,000. The complalnt In ordinary form 
asserted that the fire loss was upwards of $21,000, and therefore demanded 
judgment for the Insured amount, with Interest, The answer denied that 

^=9For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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the loss or damage was as above stated, and as a separate défense asserted 
fraud on the part of Mechlowitz, vitlating the entire policy. 

0£ the testlmony it is enough to say that, viewed most favorably for the 
plaintiffs, it tended to sliow that they had delivered at the contiactor's work- 
room, where the tire occurred, goods substantially of the value asserted in 
the complaint. There was no direct évidence that ail of the goods so delivered 
were on the premises at the time of the flre, and the plaintiffs' case as put 
depended almost wholly upon the eredibility of the principal plaintift. De- 
fendant introduced évidence tending directly to contradict plaintiffs as to the 
Sound value of some of the salvaged goods ; but there was very little salvage. 
aomie testimony was also given for défendant of admissions prior to the lire 
cohcerning the value of the goods subseqiiently consumed Inconsistent with 
the évidence given by the plaintiff aforesaid. 

When the évidence closed, the plaintiffs moved for a direction for the fuU 
amount of the policy, on the ground that "no proof has been introduced which 
vvould justify the défense that a fraudulent claim was presented, and no 
proof has been presented by the défendant which would justify any diminution 
of the amount of the claim of the plaintiffs." Défendant moved "to dismiss 
the complaint on the ground that the plaintiffs hâve not established a cause of 
action," and on some turther grounds presently immaterial. 

The trial judge held in substance that there was no évidence of fraud, and 
directed a verdict for the face of the policy, with interest, whereupon de- 
fendant by its counsel excepted to the direction and moved "that tliis case 
be submitted to the jury." This motion the court overruled, and granted an 
exception. To the judgment on the verdict as directed défendant took this 
writ. 

Fox & Weller, of New York City, for plaintiff in error. 

John Bogart, of New York City (George Gordon Battle, and I. 
Maurice Wormser, both of New York City, of counsel), for défendants 
in error. 

Before WARD, HOUGH, and M ANTON, Circuit Judges. 

HOUGH, Circuit Judge (after stating the facts as above). It is 
urged that the proceedings at the close of évidence in the court be- 
low amounted to a request by both parties for a directed verdict, and 
therefore the final action of the trial court was a conclusive fînding of 
fact, if there was any évidence tending to support it. 

[ 1 ] It is also said that, since the plaintiff in error did not ask to go 
to the jury on some particular question of fact, the exception taken is 
worthless. There has been considérable différence of opinion over this 
question of practice, both in the courts of the United States and those 
of the State of New York. It may be true that the rule as stated in 
Beuttell V. Magone, 157 U. S. 154, 15 Sup. Ct. 566, 39 L. Ed. 654, and 
in Bowers v. Océan, etc., Corp., 110 App. Div. 691, 97 N. Y. Supp. 
485, affirmed 187 N. Y. 561, 80 N. E. 1105, is consistent with the ar- 
gument of défendants in error; but, for this court, Empire State, etc., 
Co. V. Atchison, etc., Co., 210 U. S. 1, 28 Sup. Ct. 607, 52 L. Ed. 931, 
15 Ann. Cas. 70, is ruling authority, and under that décision the motion 
of the attorney for plaintiff in error was sufficient to préserve whatever 
rights his client had. With even greater distinctness the matter has been 
settled the same way in New York by Brown Paint Co. v. Reinhardt, 
210 N. Y. 162, 104 N. E. 124. This court arrived at the same con- 
clusion in Sigua Iron Co. v. Greene, 88 Fed. at page 210, 31 C. C. A. 
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477. See, also, Sampliner v. Motion, etc., Co., 259 Fed, at page 154, 
170 C. C. A. 220. 

We hâve treated this matter of practice as if it were true that both 
parties did move for directed verdicts ; the plaintiff did so, but the de- 
fendant merely moved to dismiss the complaint; i. e., for a nonsuit. 
The différence is obvious and material. But we hâve ruled upon the 
question argued. 

[2] The substantial point before us is whether the trial judge was 
justified in directing a verdict for the plaintifï. The rule of directed 
verdicts is, in the courts of the United States, usually put as requiring 
a direction when a verdict, if rendered the other way, would neces- 
sarily be set aside. Patton v. Railway, 179 U. S. 658, 21 Sup. Ct. 
275, 45 L. Ed. 361 ; Randall v. Baltimore, etc., Co., 109 U. S. at page 
482, 3 Sup. Ct. 322, 27 L. Ed. 1003. The rule has usually been stated 
Vfcfhen the défendant had the direction, but the rule is not différent 
when plaintiff prev'ails; for it is said that plaintiff should hâve the 
directed verdict when "giving the défendant the benefit of every in- 
ference that could hâve been fairly drawn from the évidence, written 
and oral, it was insufficient to authorize a verdict in his favor." Mar- 
shall v. Hubbard, 117 U. S. at page 419, 6 Sup. Ct. 806, 29 L. Ed. 919. 
The reason of any rule on this subject is stated in North Penn., etc., 
Co. V. Commercial Bank, 123 U. S. at page 733, 8 Sup. Ct. 269, 31 
L. Ed. 287: 

"It would be an Idle proceeding to submit tbe évidence to tbe jury, when 
they could justly find only in one way." 

See Baldwin v. Jardine, etc., Co., 261 Fed. at page 865, and cases 
cited. 

[3] Applying thèse considérations to the case at bar, it must be 
remembered what were the issues created by the pleadings, and to 
which the material and relevant évidence was necessarily directed. 
They were, first, whether the plaintiffs below had been guilty of fraud 
in effecting or attempting to collect the insurance; and, second, what 
was the money value of plaintiff's loss? 

One point was as much in issue as the other, and both were ques- 
tions of fact normally for the jury. That the question of fraud was 
much more important than that of value is of no conséquence. The 
jury was as much entitled to pass on a minor as on a major point; 
and it did not follow at ail, that if no proof of fraud was adduced, the 
plaintiffs below were entitled to collect the face of the insurance policy. 
The policy was not a valued one, and the insured were required by the 
terms of their contract affirmatively to prove, not only that they had 
a loss, but what loss they had, and it was for the jury to reduce that 
loss to dollars and cents. 

To support the verdict reliance is placed upon the statement of law 

made in Second National Bank v. Weston, 172 N. Y. at 258, 64 N. E^ 

952: 

"Where « * * the évidence of a party to the action is not contradicted 
by direct évidence, nor by any legitlmate inferences from the évidence, and it 
is not opposed to the probabilities, nor in its nature surprising or suspicions, 
there is no reason for denying to it conclusiveuess." 
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The statement is true, but, like niany other truths, must be applied 
according to the circumstances. 

In this case we refrain from expressing opinion as to whether there 
was any évidence siistaining the défense of fraud ; but we are com- 
pelled to hold that, where the assessment of damages dépends upon the 
interested testimony of a plaintiff, both as to quantum of goods de- 
stroyed and the value of such goods, the credibiHty of the witnesses, 
without whose évidence the plaintiffs made out no case at ail, is emi- 
nently for the jury. 

In Craft v. Northern, etc., Co. (C. C.) 62 Fed. at page 739, affirmed 
69 Fed. 124, 16 C. C. A. 175, it is said to be the province of the jury 
to pass upon the credibility of ail witnesses whether they are contra- 
dicted or not ; and while a witness is presumed to speak the truth, 
the manner in which he testifîes and the character of his testimony are 
sufficient to overcome that presumption. (This language, although 
c|uoted in part from the Code of Oregon, is but declaratory of historié 
law.) We held in Signa Iron Co. v. Greene, supra, that the testimony 
of a party on a material issue, though uncontradicted, should be sub- 
mitted to the jury, if his adversary so requests. 

The matter is well summed up in Toledo, etc., Co. v. Connolly, 149 
Fed. 398, 79 C. C. A. 218. There the trial judge had been requested 
to charge almost in the language of Second National Bank v. Weston, 
supra. The court did so, but — 

"apijlylng it to the case in liand, reminded the jury that a witness might be con- 
tnidieted, not .simply by a witness swearing to the opposite, but by the im- 
probability of liis stor.v, ai'.d by anyiiiing, either in tlie testimony as given or 
in tlie circumstances of the case pfosented; which in tlie judgmcnt of the jury 
tended to discrédit hi.s statemenfs." 

The court added : 

"Common sensé is to be applied hère as everywhere ; and no teehnlcal 
rulo of law harnesses your judgnierit or controls your common-sense view, of 
what is the truth, wlien it comes from the witne.ss stand." 

We think this well put, and in this case there was direct contradic- 
tion of the principal witness for plaintiffs below as to the value of the 
salved goods ; and there were some conspicuous absences from the 
witness stand of men shown to be in court, and whose probable knowl- 
edge of the quantity of goods actually on the fire-damaged premises 
should hâve been superior to that of any one who testified for the in- 
sured. Under such circumstances, the credibility of plaintifï's testi- 
mony vi'as for the jury, and it was error to order a verdict. ■ 

We bave discussed the rule of directed verdicts, as being a légal 
<iuestion on which opinion has varied. But, as this cause must be 
tried again, we point out that plaintiffs below, in order to prove that 
they had lost by fire certain goods on the premises of another, largely, 
if not wholly, relied upon introducing in évidence against the insurer 
the receipts of their contractor, Such receipts were strong évidence as 
between Mechlowitz and his contractpr, but are not évidence (so far 
as this record shows) as against the insurer. They should not hâve 
been admitted. 

Judgment reversed, with costs, and new trial awarded. 
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CHARLEÏ TOÏ et al. \. UNITED STATES. 

(Circuit Court of Aiipeals, Second Circuit. May 12, 1920.) 
No. lié. 

1. Criminal law <S=620(1) — Indictment for concealii^ opium may be trîed 

• with one for "manufacturing" same. 

,, , An indictment under Act Jan. 17, 1914 (Comp. St. §§ 8800-8801f), for 
concealing smoking opium illegally imported, and one under Act Jan. 17, 
1914 (Comp. St. §§ 6287a-6287f), for illegally manufacturing smoking 
'' opium, manufacturing belng there defined so that it may conslst of mix- 
. . ing yen shee, or tlie residUe of smoked or partially smoked opium, witli 
otlier smoking opium, may be properly Consolidated and tried togetlier 
under Rev. St. § 1024 (Comp. St. § 1690), allowing it where there are 

• several cliarges against à person for the same act or transaction, or for 

• two or more acts or transactions of tlie same class of offenses, as by the 
,• ^ame act of illégal manufacture by mixing there may be a concealing of 

smoking opium Illegally imported. 

3. iPoisons <S=>9 — Evidence held to show manufacture of smoking^ opium. 

Evidence on prosecution under Act Jan. 17, 1914 (Comp. St. §§ 6287a- 
■ 6287f), for illégal manufacture of smoking opium, held to warrant flnd- 
ing or manufacture. 

3. Poisons ®=2 — Congress under commerce clause may make possession of 

opium presumption of guilt. 

Congress had power, under the power accorded it by the Constitution to 
regulate foreign commerce, to create ' the presumption contained in Act 
Jan. 17, 1914, § 2 (Comp. St. § 8801), making it unlawful to receive or 
conceal imported opium, knowing it to hâve been illegally imported, and 
declaring possession of such opium shall be deemed sufBcient évidence to 
warrant conviction, unless explained to the satisfaction of the jury. 

4. Poisons <S=='9 — Single penalty only for manufacturing smoking opium, 

though statute violated in différent ways. 

Under Act Jan. 17, 1914 (Comp. St. §§ 6287a-6287f), by section 1 de- 
claring that no person shall engage in manufacture of smoking opium, 
who is not a citizen and who lias not glven bond, and section 2, declaring 
that every manufacturer thereof shall keep books and render returns, and 
• section 5, declaring a minimum penalty for each and every violation of 
the preceding sections, there can be only one penalty for a violation of 
a section, though it be violated in différent ways. 
Ward, Circuit Judge, dissenting in part. 

.iln Error to the District Court of the United States for the South- 
etn District of New York. 

Gharley Toy and Lee Gip were prosecuted by the United States, and 
convicted under two indictments, one for concealing smoking opium, 
the other for manufacturing smoking opium, and they bring error. 
Modified and aiifirmed. 

• Frank Hendrick, of New York City, for plaintififs in error. 

Francis G. Cafïey, U. S. Atty., of New York City (John E. Joyce, 
Asfet. U. S. Atty., of New York City, of counsel), for the United 
States. 

Before WARD, HOUGH, and MANTON, Circuit Judges. 

MANTON, Circuit Judge. The défendant in error has asked for, 
and has been granted, a reargument on this writ of error, appealing 

»• — — ■ I- ■ 
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from a judgment of conviction of the crime of concealirig sttiokinig 
opium and manufacturing smoking opium. We heretofore reversed 
the judgment of conviction, for the reason that, as announced in the 
opinion filed, error was committed by the trial court in placing the 
plaintiffs in error on trial on two indictments charging inconsistent 
offenses, and further that it was incumbent upon the government tp 
prove that the opium in question was in fact imported. We held, in 
effect, that the presumption created by the statute did net relieve the 
government from the necessity of, offering proof of illégal importation. 

The first indictment, filed April 23, 1918, charged the plaintifïs ih 
error with a violation of the Act of February 9, 1909, as amended by 
the Act of January 17, 1914 (section 8374, Barnes' Fédéral Code, 35 
Stat. 614, 38 Stat. 275 [Comp. St. §§ 8800-8801f]), concealing smok- 
ing opium. This statute makes it an offense, after April 1, 1909,- to 
import into the United States opium in any form, or any préparation 
or derivative thereof, providing that the opium, or préparation or de- 
rivative thereof, other than smoking opium or opium prepared for 
smoking, may be imported for médicinal purposes, and this only under 
régulations which the Secretary of the Treasury is authorized to pre- 
scrihe. When so imported, it is subject to the duties which are or 
may thereafter be imposed by law. 

In the second indictment, filed June 26, 1918, under which the plain- 
tifïs in error hâve been convicted, they are charged with manufactur- 
ing smoking opium in violation of the Act of January 17, 1914 (38 
Stat. 277 [Comp. St. §§ 6287a-6287f]). This indictment consists of 
three counts. The first count charges engaging in the manufacture of 
smoking opium when the plaintifïs in error were not citizens of the 
United States; the second count charges that the plaintifïs in error 
were engaged in manufacturing smoking opium without giving a .bond 
required by the Commissioner of Internai Revenue; and the third 
count charges the manufacture of opium without keeping books, and 
rendering retums of the materials and products, as required by the 
Commissioner of Internai Revenue. After conviction, the plaintifïs 
in error were sentenced, under the first indictment, to two years in 
the Maryland prison, and, under the second indictment, to pay a fine 
of $10,(XX3 on *he first, second, and third counts, making a total oi 
$30,000. They ttiereafter sued out this writ of error. ■ , 

The plaintiffs in error were found in a room on the sixth floor of 
No. 25 Pell Street, New York City, on the night of April 3, 1918. ,A 
police officer came to the door, which was opened by Toy. In. his 
hand at the time was a tin of smoking opium. The plaintiff in error 
Gip was seated at a table in the room rolling opium toys in packages, 
The testimony is that his hand smelled of the odor of opium. On the 
table were 124 toys containing smoking opium. The officer found a 
wash basin containing a quantity of gum opium in the room. He 
placed this opium in four bottles. There were some other réceptacles 
containing smoking opium and a quantity of yen shee, and some empty 
réceptacles and small tin cans which had contained opium. , A métal 
needle, three knives, a wooden stock, a copper f unnel, a basjn,, a,' smaJl 
gas stove and tubing, and a weighing scale were also found. The room 
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used by the plaintiffs in error was single and unattached. There 
were no articles oi furniture, other than a table and chair. The plain- 
tiffs in error had not provided a bond or obtained a permit, as re- 
quired by the internai revenue officer of the district, to permit them to 
engage in the manufacture of smoking opium under the statute. The 
quantity of opium ahove referred to is the entire lot which was found 
m possession of the plaintiffs in error and taken f rom them. They 
were not citizens. 

[1,2] In view of the enactment of Congress (Act Jan. 17, 1914, c. 
10, 38 Stat. 277), we think it was not inconsistent or erroneous to try 
the plaintiffs in error on both indictments at one time. In United 
States V. Shelley, 229 U. S. 239, 33 Sup. Ct. 635, 57 L. Ed. 1167, it 
was held that the mère mixing of smoking opium with the residue of 
opium that had been smoked and heating the same is not the manu- 
facture of opium for smoking purposes, within the meaning of Act 
Oct. 1, 1890, c. 1244, 28 Stat. 620. But it will be observed that, after 
the décision in the Shelley Case, Congress passed the act of January 
17, 1914, which reads as follows: 

"Every perison wlio prépares opium suitable for smoking purposes from 
crude gum opium, or froin iiny préparation tlîereof, or from tlie residue of 
smoiced or partîally smolved opium, commouly known as yen sliee, or from any 
mixture of tlie above, or any of tlicm,. sliail oe regardert as a manufacturer 
of smoking opium witliin tlie meaning of tliis act." S'S Stat. 277, c. 10 (Comp. 
St. § e2S7a). 

Undér the facts above disclbsed, a jury was justified in saying that 
the plaintiffs in error were prèparing smoking opilim, or opium suitable 
for smoking, when they were detected. It appears from the statute 
quoted that the manufacture of smoking opium may consist of admix- 
mg yen shee with other smoking opium, or it may consist of any other 
préparation of crude gum opium. One who thus mixes thèse ingré- 
dients becomes a manufacturer of smoking opium, and it is thus évi- 
dent that the same smoking opium may be the subject of more than 
one préparation for smoking purposes. As before related, the plain- 
tiffs in error, when arrested, were found to hâve crude gum opium, 
also smoking opium and yen shee. It was évident, from what was 
found in the room and ail the surrounding circumstances, that the 
plaintiffs in error were engaged in mixing thèse ingrédients. Thus 
the jury could say they were engaged in the manufacture, as prohibited 
by the statute. 

The first count of the indictment charges concealment of smoking 
opium. Since the manufacture was unlawful, the plaintiffs in error, 
by the same acts and course of conduct, did conceal yen shee and the 
other ingrédients which went to'make up their smoking opium, and 
which they used in their process, and thus were not only guilty of the 
crime of concealing smoking opium, but also of the crime of manu- 
facturing smoking opium. The jury was justified in finding this from 
ail- appeàrances. Beçause of this mknufacturing statute, to which our 
attention has been càlled on the reargument (the act of January 17, 
1914), we are of the opinion that the indictments were properly Con- 
solidated and tried together. Several charges against the plaintiffs in 
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error for the same act or transaction, or for two or more acts or 
transactions of the same class of crimes or offenses, may be properly 
tried together, where two or more indictments hâve been found and 
afterwards Consolidated. Section 1024, Rev. Stat. (Comp. St. § 1690). 
[3] On the trial, the presumption which is created by section 2 of 
the act of January 17, 1914, was relied upon. It provides as follows: 

"Penalty for Vnlawful Importation — Possession as Evidence. — ïf any person 
shall fraudulently or knowingly import or bring Into the United States, or 
assist in so doing, any opium or any préparation or derivative thereof con- 
trary to law, or shall reçoive, conceal, buy, sell, or in any manner facilltate 
the transportation, concealment, or sale of such opium or préparation or de- 
rivative therëof after importation, knowing the same to hâve been imported 
contrary to law, such opium or préparation or derivative thereof shall be for- 
feited and shall be destroyed, and the offender shall be fined in any sum not 
exeeeding .$5,000 nor less tlian $50 or by imprisonment for any time not exceed- 
ing two years, or both. Whenever, on trial for a violation of thls section, 
the défendant is shown to liave or to hâve had, possession of such opium or 
préparation or derivative thereof, such possession shall be deemed sufHcient 
évidence to authorize conviction unless tho défendant shall explain the posses- 
sion to the .satisfaction of tiie jury." Comp. St. § 8801. 

The court below, in the charge to the jury, stated that — 

"ïhere is a presumption of law that any smoking opium found in the 
United States after July 1, 1913, will be presumed to bave been imported 
Into the United States after April 1, 1809." 

The act of January 17, 1914 (38 Stat. 275), prohibits the importa- 
tion of smoking opium without exception after April 1, 1909. Section 
2 makes it unlawful to receive or conceal imported opium after im- 
portation, knowing it to hâve been imported contrary to law. It pro- 
vides that possession of imported opium shall be deemed suffîcient évi- 
dence to warrant conviction, nnless the défendant explains the pos- 
session to the satisfaction of ihe jury. Section 3 (Comp. Stat. 1916, 
§ 8801a) provides that after July 1, 1913, ail smoking opium within 
the United States is presumed to hâve been imported after April 1, 
1909, and hence contrary to law, and the burden is upon the accused 
to rebut the presumption. Ng Choy Fong v. United States, 245 Fed. 
305, 157 C. C. A. 497; Id., 245 U. S. 669, 38 Sup. Ct. 190, 62 h. Ed. 
539; Gee Wce v. United States, 250 Fed. 428, 162 C. C. A. 498; Id., 
248 U. S. 562, 39 Sup. Ct. 8, 63 1,. Ed. 422; United States v. Yee 
Fing (D. C.) 222 Fed. 156; United States v. Johnson (D. C.) 228 
Fed. 251. 

The act of February 9, 1909 (chapter 100, § 2, 35 Stat. 614), provides 
that— 

"Whenever, on trial for a violation of thls section, the défendant is shown 
to bave, or to bave had, possesj?ion of such opium or préparation or derivative 
thereof, s<ich possession shall be deemed sufflcient évidence to authorize couvie- 
tion unless the défendant shall explain the possession to the satisfaction of 
the jury." Comp. St. § 8801. 

The défendant in error relies upon this presumption. It submits 
proof of the fact that opium was found in possession of the plaintiffs 
in error. The illégal importation is established by the presumption 
thereof from showing such possession. Luria v. United States, 231 
U. S. 9, 34 Sup. Ct. 10, 58 L,. Ed. 101. A presumption of one fact 
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from évidence of another does not constitute a déniai of due process 
of law, or a déniai of equal protection of law, if it appears that there 
was some causal connection between the fact proved and the ultimate 
fact presumed, and if the inference of one fact from proof of another 
shall not be so unreasonble as to be a purely arbitrary mandate. There 
is no vested right to hâve one's controversies determined by existing 
rules of évidence. But thèse rules affect the remedy, and are subject 
tç modification and control by the Congress, and the changes which 
are enacted may lav^rfully he made applicable to existing causes of ac- 
tion. Webb v. Den, 17 How. 576, 15 L. Ed. 35; Thompson v. 
Missouri, 171 U. S. 380, 18 Sup. Ct. 922, 43 L. Ed. 204. The statute 
raises a presumption of fact. It is the presumption of one fact based 
upon another proven fact ; that is, the presumption of importation aris- 
ing from the proven fact of possession. The majority of the court are 
of the opinion that the jurisdiction of the court over the subject-matter 
may be established by such proof and presumption thus created. We 
think that Congress had powrer to create the presumption under the 
power accorded to it by the Constitution to regulate foreign commerce. 
In Gee Woe v. United States, 250 Fed. 428, 162 C. C. A. 498, the 
court treated this act as a régulation of foreign commerce prohibiting 
the importation of smoking opium, and to make possession of smoking 
opium, after the date fixed, évidence tending to show that it v\ras im- 
ported contrary to law and known to be so by tlie ofïender. We think 
Congress had the undoubted power to create such a presumption. 

[4] The statute provides that a minimum penalty of $10,000 shall 
l^e impcsed for each and every violation of the prohibited act. Section 
l't'Act Jan. 17, 1914) covers the offense charged in the first and sec- 
ond coUnts of the indictment, to wit : 

"Neither of the said défendants at thê^time and place aforesaid boing a 
citizen of the United States," and "dld engage in the manufacture of smolcing 
o{)ium without giviug the bond required by the Commissioner of Internai 
Revenue." 

, Section, 2 covers the third count, which charges: 

,"Did engage in the manufacture of smoking opium without keeping books 
and rendering returns of the material and products, as required by the régu- 
lations of tlie Commissioner of Internai Revenue." 

We are of the opinion that there is a minimum fine of $10,000 for 
every violation of the section and this does not permit the imposition 
of two minimum fines for violating the same section in two différent 
■jvays. We think that a fine of $10,000 should be imposed for guilt as 
found in the first and second counts of the indictment, and $10,000 
for guilt as found and as charged in the third count. 

Judgment of conviction aS-to the first indictment is affirmed and as 
to thesecond is modified, making a total fine of $20,000. 

WARD, Circuit Judge (dissenting). I dissent from the opinion of 
the court as to the indictment for concealing imported smoking opium' 
ûnder Act Jan. 17, 1914, §3. The judicial power of the United States 
is defined by section 2, art. 3, of the Constitution as follows: 
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"The judicial power shall extend to ail cases, in law and equity, arising un- 
der this Constitution, the laws of the United States, and treaties made, or 
whlch shall be made, under their authorlty ; to ail cases aiïecting ambassa- 
dors, other public ministers and consuls ; to ail cases of admiralty and mari- 
time jurisdiction ; to controversies to which the United States shall be a 
party ; to controversies between two or more states, between a state and 
citizens of another state. between citizens of différent states, between cïti- 
zens of the same state claiming lands under grants of différent states, and; 
between a state, or the citizens tlîereof, and foreign states, citizens, or sub- 
jects." ■' ' 

The authority of Congress to enact the law is derived from its coni 
stitutional power to regulate foreign commerce. But opium can- be 
and has been produced in the United States, and may in the future be 
produced commercially. Congress has no power to enact this law- as 
to such opium. The remarks of Mr. Justice Holmes in United Stateg 
V. Jim Fuey Moy, 241 U. S. 394, 36 Sup. Ct 658, 60 L. Ed. 1061, 
Ann. Cas. 1917D, 854, are very applicable to this situation. 

The jurisdiction of the fédéral courts is not presumed, but must- be 
pleaded and proved, and I think it cannot be proved by a statutory 
presumption. Could Congress by a gênerai statute establish jurisdic- 
tion in ail cases brought in fédéral courts, unless the presumption o| 
jurisdiction were rebutted by the défendant; or, to put a spécifie case., 
the Constitution having limited jurisdiction to suits between citizens 
of différent states, could Congress establish jurisdiction by presump- 
tion, unless the défendant rebutted the presumption? If the défend- 
ant put the jurisdiction in issue, and there was no proof of the fact 
at the trial, other than the presumption, it seems to me the judgment 
would be invalid. 
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(Circuit Court of Appeals, Second Circuit. April 6, 1920.) 

No. 72. ,1 

1. Collision <Ê=>100(3) — Steam vessels meeting in fog; failure to observe 

rules. 

A collision on Hudson river in a dense fog, between a steamship going 
down and a car float alongslde a tug passing up, hcld due solely to the 
fault of the steamship in failing to go at moderate speed and to stop hèr 
engines on hearing the fog signais of the tug somewhere ahead, as 
required by article 16 of the Inland Rules (Comp. St. § 7889) ; the tUg 
having obeyed such rule by stopping her engines at once on hearing the 
fog signais of the steamship. j 

2, Collision <S=»104 — Violation of rule taises presumption of liability. '. 

When a vessel disregards a rule of navigation, she has the burdeh èf 
showing that her disobedience did not contribute to the injury wlil«li 
foUowed. 

Appeal from the District Court of the United States for the Soutfi- 
ern District of New York. 

Suit in admiralty for collision by the Booth Steamship Coiïipahy, 
Limited, owner of the steamship Denis, against the New York Cen,tr^l 

igrsFoi oUier caseB see same topic & KEY-NUMBER ja aU Key-Numbered Digests & Indexes 
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tug No. 25; New York Central Railroad Company, claimant. De- 
cree for respondent, and libelant appeals. Affirmed. 

The libelant is a corporation existing under the laws of the king- 
dom of Great Britain and Ireland. 

Haight, Sandford, Smith & Griffin, of New York City (Henry M. 
Hewitt, and James McKown, Jr., both of New York City, of coun- 
sel), for appellant. 

Harrington, Bigham & Englar, of New York City (T. Catesby 
Jones, of New York City, of counsel), for appellee. 

Before WARD, ROGERS, and MANTON, Circuit Judges. 

ROGERS, Circuit Judge. This is a collision case, and the court 
below dismissed the libel. The libel was filed to recover damages sus- 
tained by the Booth Steamship Company, Limited, as owner of the 
steamship Denis, against the New York Central tug No. 25. 

[1] On January 15, 1918, the steamship Denis left Hoboken at 9:30 
a. m. bound for Brooklyn to take on cargo. She had been in dry 
dock undergoing repairs and was light. The vessel was assisted out 
into the river by two tugs, which stayed with her until she got into 
midstream, and was proceeding down the Hudson river under her own 
steam, at full speed, and in charge of a pilot. The wind was light, and 
was blowing from the north, the tide was running strong flood, and 
the weather was hazy; there being patches of fog coming from the 
ice drifting in the river. 

The steamship ran into a patch of fog when about in the vicinity 
of Twenty-Third street, when she was slowed down until the fog 
lifted, and then procceded again at full speed. A short time later 
.she ran into another patch of fog, and was again slowed down, until 
she was barely stemming the tide. The fog whistles were blown at 
regular intervais. The story of the steamship is that, shortly after 
entering this second patch of fog, a signal from a tow ahead was 
heard off the starboard side of the steamship, and the helm was put 
sUghtly to starboard. The fog had closed in so quickly that evidently 
the fog whistles of the vessels in the vicinity were ail started about the 
same time, and the sound of whistles came from ail over. The fog 
signal from the tow ahead was heard several times, and when it had 
(Irawn doser the engines of the steamship were stopped, and shortly 
thereafter New York Central tug No. 25, with a car float on either 
side, loomed up out of the fog off the starboard bow of the steamship. 
The steamship's engines were immediately put full speed astern, three 
blasts of the whistle were blown, and the wheel pvit to port; but the 
latter action had little or no effect, as the steamship lacked speed 
enough to give her steerage way. The tug and car floats came on, and 
the car float on the port side of the tug struck the starboard side of 
the stem of the steamer, doing considérable damage to the steamship, 
and breaking the lines between the port car float and the tug. 

The No. 25 left the terminal of the Long Island Railroad at Long 
Island City about 8:30 a. m., with the New York Central float No. 15 
on her port side and the New Haven car float No. 39 on her starboard 
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side, bound for Weehawken, N. J. Both car floats were loaded with 
cars. The tug rounded the Battery and proceeded up the Hudson 
river. When below Pier 10 fog set in, and the speed of the tug 
was at once reduced to half speed. When near Chambers street fog 
whistles, consisting of one long and two short blasts, were blown at 
regular intervais, and the lookout was stationed on the car fîoat. 
The story of No. 25 is that about this time the fog whistle of a steamer 
was heard up the river. The engines of No. 25 were immediately 
stopped, and a sharp lookout was kept for vessels. The fog whistles 
of a steamer were heard several times, and indicated to those in 
charge of the navigation of the tug that a steamer, which subsequently 
proved to be the Denis, was approaching from about a point off the 
port bow. 

It appears that at 10 :0S the engines of the Denis were slowed down 
to half speed ahead in conséquence of running into a patch of dense 
fog. At 10:06 her speed was increased to full speed ahead, and she 
began blowing her fog signal. At 10:24 her speed was again reduced 
to half speed, after hearing forward of her beam a fog whistle, con- 
sisting of one long and two short blasts. The loom of a tug with car 
floats on either side, which subsequently proved to be the New York 
Central tug No. 25, was then seen by those aboard the Denis about a 
point on the steamer's starboard bow. 

It appears from the log of the Denis that the loom of No. 25 and 
her tow was observed at 10:27, and at 10:29 the bow of the Denis 
came into collision with one of the floats which the No. 25 had in tow ; 
the respective points of contact being the inboard forward corner of 
the port car float and the starboard side of the stem of the steam- 
ship. 

We are satisfied that the blâme for this collision rests on the Denis, 
in that it violated article 16 of the Inland Rules, which reads as fol- 
lows : 

"A steamship hearing, apparently forward of lipr beam, the fog signal of a 
vossel, tlie position of wliich is not ascortained. shall, so far as the cireum- 
Ktance.s of tlie case admit, stop her engines and tlien navigate with caution 
until the danger of collision is over." 

The rule was made a part of the international code adopted by Act 
of Congress of August 19, 1890, 26 Stat. 320 (Comp. St. § 7837 et 
seq.). It became effective on July 1, 1897, by the President's procla- 
mation. 29 Stat. 885. It was adopted to prevent collisions at sea. 
But Congress bas also made the rule applicable for harbors, rivers, 
and inland waters by the Act of June 7, 1897, 30 Stat. 99, U. S. Comp. 
Stat. § 7889. 

In Lie v. San Francisco & Portland Steamship Co., 243 U. S. 291, 
296, 37 Sup. Ct. 270, 272 (61 L. Ed. 726) the court, commenting upon 
rule 16, said: 

"The most cursory reader of this rule must see that while the flrst para- 
graph of it gives to the navigator discrétion as to what shall be 'moderate 
speed' in a fog, the command of the second paragraph is imperative that he 
sliall stop his engines when the conditions described confront him. The 
difficulty of locating the direction or source from which sounds proceed In a 
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fog réhders it not necessai-y to dwell upon the purpose and obvious wisdom 
of tnis second paragraph of the ruie." 

In the Chattahoochee Case, 173 U. S. 540, 548, 19 Sup. Ct. 491, 
494 (43 L. Ed. 801), in considering what constitutes moderate speed, 
the court said : 

"No absolute rule can be extracted from thèse cases. So mueh dépends 
upon the density of fog and the chance of meeting other vessels in the neigh- 
borhood that it is impossible to say what ouglit to be cons^idered moderate 
speea under ail circumstances. It has been said by this court, in respect to 
steamers, that they are bound to reduce their speed to sncli a rate as will 
enable them to stop in time to avold a collision after an approaching vessel 
cornes in sight, provided such approaching vessel is herself going at the 
moderate speed required by law." 

In The Umbria, 166 U. S. 404, at page 417, 17 Sup. Ct. 610, at 
page 615 (41 L,. Ed. 1053), the court, after reviewing the EngUsh and 
American cases, said: 

"The gênerai consensus of opinion in this country is to the effect that a 
steamer is bound to use onlj' such précautions as will enable her to stop in 
time to avold a collision, after the approaching vessel comes in sight, pro- 
vided such approaching vessel is herself going at the moderate speed required 
by law. In a dense fog this might requlre both vessels to corne to a stand- 
still, until the course of each was definitely ascertained. In a lighter fog it 
might authorize them to keep their angines in sufficlent motion to pré- 
serve their steerageway." 

The subject was élabora tely considered recently by the Circuit 
Court of Appeàls in the Rrst Circuit in The Sagamore, 247 Fed. 743, 
159 C. C. A. 601. ^ In The Lepanto (D. C.) 21 Fed. 651, 659, Judge 
Addison Brown said: 

"Just at what point a steamer in a fog, on hearing another's whistle, Is 
bound to stop and reverse, or how the niaster is to know when that is 'neces- 
sary' under the rule, is, to some extent, donbtless, a question of practlcal 
jndgment. A steamer is not bound to stop and reverse at once, without référ- 
ence to how distant the whistle ma y be, or may appear to be. Where the 
whistle is certainly distant, and no danger can be ineurred by delay, immé- 
diate stopping is certainly not necessary ; but if it be near, or appear to be 
near, she is bovind, at her péril, to do so. The Frankland, L. E. 4 P. C. 529, 
534 ; The Kirby Hall, 8 Prob. Div. 71. If uncertaln, she must slacken, or 
stop and reverse. The George D. Fisher, 21 How. 1, 6 ; Peck v. Sanderson, 
17 How. 178, 181. For her conduct in this respect a vessel must, prima facie, 
be held to answer according to the event. It is always safe to stop and re- 
verse ; at least, as regards the charge of fault. If she does not stop and 
reverse, when it is shown by the event that by doing so the collision might 
hâve been avoided, she must establish a clear justification for her course or 
be condemned. The Khédive and The Voorwarts, 5 App. Cas. 876, 890, 908. 
'The rules are applicable from the time the necessity for précaution begins, 
and continue so long as the means and opportunity to avoid danger remain.' 
New York, etc., v. Rumball, 21 How. 372, 384. The whistles, or horns with 
mechanical appliances, required by the new régulations (article 12), are 
designed to make it' certain that the signais shall be heard at a sufficiént dis- 
tance to render it possible in aU cases for steamers to be stopped before com- 
ing in collision, if botn vessels observe the rules, and bave been previously 
going at 'moderate speed' ; and no steamer's speed can be held 'moderate' 
that does not admit of her coming to a full stop within her share of the dis- 
tance that séparâtes her from another, after the latter's whistle is audible." 

The Denis, as clearly appears, did not "go at a moderate speed" 
through the mist and fog as the rule require's, but proceeded at full 
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speed until the fog signais of the No. 25 were heard. The master of 
the Denis testified that after he heard the whistle from the tug for- 
ward of the beam of his boat he continued ahead without stopping 
his angines, and that he did not stop his engines until he saw the loom 
of the floats. The following is an excerpt from the record: 

"Q. You did not stop your engines when you heard the whistles of this 
tug ahead of you? A. Not at once. 

"Q. And you heard the whistles several times before you .stopped? A. 1 
couldn't say how many times we heard those particular whistles, there were 
so many around. 

"Q. Don't you know the rules provide that when you hear a fog whistle ol 
a steamer forward et your beam that you must stop your engines? A. I do 
not know what the rule in New York Harbor is, inland navigation. 

"Q. Don't you know that that same rule is one of the International Kules? 
A. No ; I hâve a local pilot in the port ; I am guided by him. 

"Q. Don't you know that it is the same rule on the high seas as In New York 
Harbor that prevails? A. The rule states that nothing in thèse rules shall 
interfère with any spécial authority given in inland navigation." 

The évidence shows on the other hand that tug No. 25 obeyed the 
rule, and that she stopped her engines the moment the signais of the 
steamship were heard ahead of her beam. Her captain testified as 
f oUows : 

"Q. How long had you been sounding your fog whistle when you heard 
the fog whistle of the .steamer? A. Why, I should suppose about three or 
four minutes ; I blew my whistle quite a long while before I heard his. 

"Q. Before you began to blow the fog whistles I présume you were going 
fuU speed ahead? A. No, sir; we were traveling under slow bell. 

"Q. When did you start with a slow bell? A. Off Pier 10, North Kiver. 

"Q. Why did you do that? A. I took the précaution In running into a fog. 

"Q. Was it as far down as l'ier 10 that the fog began to set in? A. No, 
sir ; It vi'as hazy, but not but what you could see quite a distance on both 
sides. ♦ * * 

"Q. So you continued under a slow bell from ofC Pier 10 until somewhere 
about Pier 20, or a little above, and then you heard the whistle or a fog 
whistle of a steamer dead ahead? A. Yes, sir. 

"Q. So that when you heard the whistles your engine was stopped? A. 
Yes, sir. 

"Q. Why did you stop them and when? A. We stopped our engines down 
off the ferry — the Erie Ferry— just as soon as I heard the fog whistle ahead." 

Thàt the Denis was in fault, and that the tug was not in fault, ap- 
pears beyond doubt. 

[2] When a vessel disregards a rule of navigation, she has the 
burden of showing that her disobedience did not contribute to the in- 
jury which folio wed. The Suprême Court stated the rule in The 
Pennsylvania, 19 Wall. 125, 136 (22 L. Ed. 148), as follows: 

"The llability for damages is upon the ship or ships whose fault caused the 
Injury. But when, as in this case, a ship at the time of a collision is in actual 
violation of a statutory rule intended to prevent collisions, it is no more than 
a reasonable presumption that the fault, if not the sole cause, was at least a 
contributory cause of the disaster. In such a case the burden resîs upon 
the ship of showing, not merely that her fault might not hâve been one of 
the causes, or that it probably was not, but that it could not hâve been. 
Such a rule is necessary to enforce obédience to the mandate of the statute." 
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The burden of proof which rested on the Denis has not only not 
been met, but the évidence indicates that, if she had stopped when 
she merely slowed, the colHsion would not hâve happened. 

Decree affirmed. 



HINBS, Director General of Railroads, v. JASKO. 

(Circuit Court of Appeals, Tliird Circuit. June 23, 1920.) 
No. 2530. 

1. Triai iS=>251(8) — Question submitted raust be witliîn issues. 

Where the négligence declared on is not established by tlie proofs, it is 
error to submit tlie case to the jury on any other issue. 

2. Master and servant ®=137(5) — Railroad not under duty to safejruard yard 

employés passing between standbig cars. 

ïhat, in placing cars not then iu use on standing tracks in a freight 
yard, spaces were sometimes accidentally left between tliem, held not to 
impose on the railroad company the duty of safeguarding employés, who 
voluntarlly and without necessity used such openings as passageways. 

In Error to the District Court of the United States for the District 
of New Jersey; Charles F. Lynch, Judge. 

Action by PaHna Jasko, administratrix of the estate of Joseph Jas- 
ko, deceased, against Walker D. Hines, Director General of Railroads. 
Judgment for plaintiff, and défendant brings error. Reversed. 

Frédéric B. Scott, of New York City, for plaintiff in error. 
Frank M. Hardenbrook and Charles M. Egan, both of Jersey City, 
N. J., for défendant in error. 

Before BUFFINGTON, WOOLLEY, and HAIGHT, Circuit 
Judges. 

BUFFINGTON, Circuit Judge. In this case Falina Jasko, admin- 
istratrix of Joseph Jasko, brought suit and recovered a verdict against 
the Director General, operating the Delaware, Lackawanna & West- 
ern Railroad. The cause of action was alleged négligence in operat- 
ing said railroad, which caused the death of Joseph Jasko, an employé. 
On entry of judgment on such verdict, the défendant sued out this 
writ of error. 

The facts in the case were that décèdent was employed as a car 
inspector in the Hoboken freight classification yards of said railroad. 
He was familiar with such work and its dangers, having been engaged 
in it for some years. On the evening of his death, he in company with 
Schwartz, a f ellow workman, was inspecting and repairing a freight 
car laden with interstate freight, which stood on freight track 24. In 
màking such repairs he had occasion to use a wrench and boit, which 
were in a toolhouse which stood on the farther side of track 26, and 
about a car length to the eastward. To get thèse articles, Jasko left 
his companion, Schwartz, standing by the car on track 24, crossed 
over track 25, which was empty, and passed over track 26, through 
an opening about a yard wide between two cars standing on said track 

<g=5For other cases see same topic & KEY-NUMBEK in ail Key-Numbered Digests & Indexes 
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26. This was the last seen of him alive. He evidently walked east- 
ward along the side of track 26, got the wrench and boit from the 
toolhouse, and was returning the same way across the opening be- 
tween the two cars on track 26. Just then Schwartz, his companion, 
heard the noise of the two cars coming together and coupHng, and 
a cry from Jasko. Crossing over, Schwartz found Jasko, with his 
lantern, the wrench, and the boit, on the ground, with injuries which 
resulted in his death. 

The alleged négligence of the défendant, as stated in the eighth par- 
agraph of the amended complaint, was : 

"That at said time and place the sald railroad corapany, by its agents, 
servants, and employés, and without regard for the safety of plaintiff's in- 
testate, negllgently caused certain other cars, without any engine attaclied 
tliereto, to be sliuuted or kicked against the standing cars between wliich 
plaintiff's intestate was compelled to pass as aforesaid, and to violently col- 
lide with and strike the same, and without any bell, whistle, or signal of any 
Idnd being glven to plaintiff's intestate of the movenient of said cars, and at 
which time the plaintiff's intestate was in the act of pas.sing between the said 
cars as aforesaid." 

The further cause in the second amendment, or clause 8%, to wit: 

"That at said time and place the défendant omitted its aforesaid duties, in 
tliat it neglected Its custom and duty to hâve a man ride on the foremost end 
of the car so shunted or kicked as aforesaid, to control it with hand brakes, 
and prevent it from striking witli unusual and unnecessary force the car 
with which it came in contact." 

[1] At the conclusion of the plaintifï's testimony, a motion for a 
nonsuit was made, the déniai of which motion is now, inter alla, as- 
signed for error. Referring, first, to the question as to what way or 
ways were open for Jasko to go from his car to the toolhouse, the 
facts are thèse: 

Directly opposite where he and Schwartz were was the opening, 
about a yard wide, through which he passed and was killed. To the 
westward there was no opening in the cars on the track for ten car 
lengths. To the eastward of the opening, either two or three cars 
stood. Then came another opening of about a yard or a yard and a 
half, to the east of which stood a single car. Beyond that point the 
track was open. Thèse openings between the cars were ail accidentai. 
On that point the proofs are by Schwartz: 

"Q. And you told us .iust a minute ago some times the cars are ail closed up 
nnd coupled together, and sometimes they are open? A. Yes. Q. And it ail 
dépends upon the train opérations that are carried on in the yard on this and 
other tracks? A. Tes, sir. Q. And the openings are in one place to-day, in 
onê part of the yard, and tlie next day they are in some other part of the 
yard? A. Yes, sir." 

He further testified : 

"Q, How long did you say you had been working in that yard? A. Over 
five years. Q. And do you know whether it was the custom in vogue in the 
yard to leave open spaces between Unes of standing cars? A. He says there 
were pretty nearly always there were spaoes between the cars ; that track was 
used for cars they had no billings for, and they used to shift cars in there." 
2t>C h\- -22 
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The place that Jasko crossed on track 26 was the shortest way to 
reach the toolhouse, but not the only way. In that regard Schwartz 
testified : 

"Q. And was that tlie most direct way for him to reach thls tool box from 
the point where he was, or was there a différent way he could hâve gone? 
A. There was another way to go, but it wonld take a great deal longer." 

He further said: 

■•Q. You testified yesterday, I believe, that In order to reach thls tool box, 
or the way to reach thls tool box, the most direct way, put the question, to 
reach thls tool box, was to go through thls openlng between the cars, and if he 
hadn't used the openlng he would hâve had to go a long ways around ; ask 
him how far around Jasko would hâve had to hâve gone to reach thls tool 
box, had he not used thls openlng between the cars ? How far around he would 
hâve to go? A. Three car lengths he would hâve to walk. Q. And how would 
he hâve got across, if he had gone down three car lengths? A. He would 
hâve to cross track 26. Q. You say he would bave had to go down three car 
lengths to hâve gone across to the tool box; ask him If that la rlght? A. 
Yes, sir." 

From this it is clear that he could hâve crossed the track at the 
next opening, that is, eastward of the three cars, where he would also 
hâve had a narrow opening between those cars and the one beyond 
him, or, if he had passed around the last-named car, he would hâve 
had an entirely clear track. Such being the situation, and Jasko hav- 
ing evidently chosen to go through the opening directly opposite, and 
having been injured in doing so, do the proofs show the négligence 
alleged in the déclaration, which, as we hâve seen, in substance was 
the shunting or kicking of the car west of the opening against the 
three cars east of it. Was the colliding car unattached to an engine, 
and did the road fail to hâve a man on it to control it with hand brakes 
and prevent it from striking with unusual or unnecessary force the 
car with which it came in contact? 

A careful examination of the proofs satisfied us that they did not 
support the négligence charged. The only witness on that point was 
Schwartz, the companion of the décèdent, who, as we hâve seen, stood 
at the car on track 24, which was about three car lengths directly 
north and opposite the crossing. The testimony of Schwartz is clear 
that the car, which was pushed in and caught Jasko, was not shunted 
or kicked in, but, on the contrary, was under control of an engine, and 
moved back in answer to the signal of the conductor, who was on the 
same side of the backing train of ten cars and within view of Schwartz. 
In that regard Schwartz's testimony is : 

"Q. What caused those cars to corne together over thls open space, if he 
knows? A. The cars were pushed together and coupled. Q. What pushed 
them together, if you know? A. The engine, that was drlUing thèse empty 
cars, was pushlng them down the track. * * * Q. Did you see any one 
on the ground adjoining where thèse cars were that had bumped into the 
other cars? A. AU I saw was the conductor glving the signal. Q. Where 
was this conductor, on the train or on the ground? A. He was on the ground. 
Q. And he slgnaled to what train and what englneer, if he knows ; whom 
did he signal to? A. He was giving the signal to the englneer to push the 
cars down. Q. And as he gave this signal to the englneer, what did the en- 
glneer do, so far as he knows, or what movement did the cars make, if any? 
A. He pushed those cars. * • • Q. What caused thèse cars to corne to- 
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gether over this open space, if he knows? A. The cars were pushed together 
and coupled. Q. What pnshed them together, if you know? A. The engine, 
that was drilling thèse empty cars, was pushing them down the track." 

As to the force with which they came together, Schwartz's testi- 
mony was: 

■■Q. At the time thèse cars were being pushed together by the engine, did 
you liear anything? A. I heard then the cars bumped togetlier. * * * Q. 
Did you notice with wliat force, :t any, the cars struck tlie standing car? 
A. They must bave hit pretty liard, because you could hear a loud noise. Q. 
Well, what noise was it lie heard? A. He heard a noise when tlie cars bumped 
together." 

From this testimony it is clear, first, that the décèdent could, if he 
had seen fit, hâve had a clear passage across track 26, a f ew car lengths 
to the eastward of where he crossed ; second, that where he did cross 
was an optional and not a compulsory path in the performance of his 
work ; third, that the colliding car was not kicked or shunted against 
the standing car at that opening; fourth, that the draft of cars was 
being backed under the control of an engine, under the signal of a 
conductor near the rear end of the train, and there is no proof that 
such backing was other than the usual in such opérations. Such being 
the proofs in the cause, it is clear that the négligence with which the 
défendant was charged in the déclaration, was not established by the 
proofs. 

The négligence declared on not having been established by the 
proofs, it was, under the authorities (Excelsior v. Sweet, 59 N. J. 
L,aw, 441), error to submit the case to the jury on any other issue. 
But, in view of the fact that the case was by the charge submitted on 
an issue not pleaded, we will, for présent purposes, assume that such 
issue was declared on, and inquire whether the proofs were such as 
showed négligence on the part of the défendant. 

[2] This additional charge of négligence, as stated in the charge, is: 

"That very often openings between cars were permitted to exlst there in 
that yard, throughout the yard, and that it was a custom of yard employés 
to pass through thèse in and about their work ; that tliat had been for years." 

But one witness, Schwartz, testified in that regard, and his proof 
was that — 

"There were pretty nearly always spaces between the cars. * * * It is 
just as it happened ; sometimes tlie cars will couple up ; other times they 
will shove them in there, and they will stay that way separated. * * * 
Whenever there are openings between cars, the employés, even from the 
docks, pass through between those cars." 

His f urther testimony was : 

"Q. And you told us, just a minute ago, sometimes the cars are ail doser, 
up and coupled together, and sometimes they are open? A. Yes. Q. And it 
ail dépends upon train opérations that are going on in the yard, on this and 
other tracks? A. Yes, sir. Q. And the openings are in one place to-day, in 
one part of the yard, and the next day they are in some other part of the 
yard? A. ïes, sir." 

In our judgment, this testimony did not show that uniformity, cer- 
tainty, or continuity which establish a custom. Manifestly, the open- 
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ings between the cars were not designed, and such as happened were 
unintentional, accidentai, and were not left in order to furnish a pas- 
sageway for any one. When it is considered that such openings are a 
necessary incident to the opération of such a yard, it cannot be said that 
their existence imphes an invitation to use them as a passageway, and 
that the railroad bas, by reason of such accidentai spaces, undertaken 
to safeguard an employé who voluntarily and witbout necessity choos- 
es to use them. And, apart from this, no one has suggested how, in 
any practical way, the complicated work of a shifting yard could be 
workably carried on and trains made up, if the duty was placed on the 
railroad of placing trainmen in ail positions where yard employés, ap- 
proaching from either side, such numerous accidentai openings, could 
be warned and stopped. Yet this is the warning duty the trial judge 
erroneously, as we think, placed on the railroad in bis charge, when he 
said: 

"If tliat custom existed as alleged, it was the duty of this défendant Com- 
pany to give reasonable warning or notice of some reasonable kind to em- 
ployés passlng or about to pass, through thèse openings between thèse cars, 
in going to and about their work, of the movement or contemplated movement 
of the cars near thèse openings or gaps, in other words, movements of tbe 
cars toward closing the opening between them." 

The judgment below must therefore, in any aspect of the case, be 
reversed, and the cause remanded to the court below for further pro- 
ceedings. 



HINES, Director General of Railroads, et al. v. KNEHK. 

(Circuit Court of Appeals, Third Circuit. Juue 23, 1920.) 

No. 2541. 

Master and sen-ant €=137(3) — Railroad négligent in allowing cars to run 
down grade unattended. 

A railroad conipany hcld lialile for Injury to an employé, worklng in 
freight j'ards at night, who was struck by a draft of cars which, con- 
trary to the rnles, were allowed to run down a grade with no one m 
charge and without lights. 

In Error to the District Court of the United States for the District 
of New Jersey ; John Rellstab, Judge. 

Action by Harry J. Knehr against Walker D. Hines, Director Gen- 
eral of Railroads, and the Pennsylvania Railroad Company. Judg- 
ment for plaintiff, and défendants bring error. Affirmed. 

John A. Hartpence and Vredenburgh, Wall & Carey, ail of Jersey 
City, N. J., for plaintiffs in error. 

Edward J. McCrossin, of New York City, and Harry R. Cooper, 
of Belmar, N. J., for défendant in error. 

Before BUFFINGTON, WOOLLEY, and HAIGHT, Circuit 
J udges. 
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BUFFINGTON, Circuit Judge. In the court below the plaintiff, 
Knehr, an employé of the Pennsylvania Railroad Company, brought 
suit against the Director General, who was operating said road, to 
recover damages for personal injury sustained through alleged négli- 
gent opération of the railroad by the défendant. He recovered a ver- 
dict, and, judgment having been entered thereon, the défendant sued 
out this writ of error. No principles of law are involved, and the 
sole question is whether there was évidence of négligence which jus- 
tified submitting the case to the jury. 

The proofs tended to show that the plaintiff was working at night 
in a gravity freight classification yard. In the opération of such a 
yard, the freight cars vvere brought by an engine to a "hump" or peak 
in the yard, from which élévation they descended by gravity and were 
switched to appropriate tracks. The plaintiff was a number snatcher, 
and bis duty was, as the cars passed, to take their numbers, and re- 
cord Ihem, and the switch tracks to which they went. 

The négligence charged in the déclaration was that the défendant 
permitted a draft of cars to run down fi'om the hump at great speed, 
with no one in charge thereof and without lights, and to strike the 
plaintiff without warning. The proofs, which we bave f ully examined, 
tended to make good this charge, and without entering into détail we 
may say they were to the effect that, on the night of the accident, three 
loaded freight cars, which were in charge of one of the defendant's 
employés, were, contrary to the rule, allowed by him to go down the 
hump with no one in charge. There was no light upon them, and no 
warning of their approach was given to the plaintiff. At the time the 
latter was trying to find, from their lights, what switches were open 
and would receive oncoming cars. To do so he was kneeling along- 
side the rail, and by sighting along it, he was able to learn the color 
of the controlling switch lights, and thereby détermine in what track 
the next car would run. While so working, and without warning, in 
the absence of any light on the cars, and without any one being in 
charge, and contrary to orders, a draft of three unattached, unmanned, 
unli?hted, and invisible loaded cars, traveling at high speed, came down 
the hump grade, struck, and injured him. We think ail the éléments 
of liability, the orders of the railroad to its employé, bis disregard 
thereof, the proper performance of duty by the plaintiff, and the care- 
less performance of bis by the employé of the défendant who had 
charge of this draft of cars, were shown to an extent that warranted 
and indeed compelled, the submission of the cause to the jury. 

Such being the fact, the judgment below is affirmed. 
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EKIE B. CO. V. HEALY. 

(Circuit Court of Appeals, Tliird Circuit. June 23, 1920.) 

No. 2542. 

Master and servant <&=137(6) — ïardmaster's injuries by switched car held 
not due to négligence. 

The death of a yardmaster, wlio, while staiidiiig between two traclvs 
in the yards, was struck by a car shunted upon one of the tracks behind 
him, held not due to négligence of tlie railroad company, where meii 
cried out to him, which was the only method of warning shown to hâve 
been used in the yards. 

In Error to the District Court of the United States for the District 
of New Jersey ; Charles F. Lynch, Judge. 

Action by Charlotte Healy, administratrix of the estate of John A. 
Healy, deceased, against the Erie Railroad Company. Judgment for 
plaintiiï, and défendant brings error. Reversed. 

Collins & Corbin, of Jersey City, N. J. (George S. Hobart, of Jersey 
City, N. J., of counsel), for plaintiff in error. 

George E. Cutley and Alexander Simpson, both of Jersey City, N. 
J., for défendant in error. 

Before BUFFINGTON, WOOLLEY, and HAIGHT, Circuit 
Judges. 

BUFFINGTON, Circuit Judge. In this case Charlotte Healy, ad- 
ministratrix of John A. Healy, who was an employé of the Erie Rail- 
road Company, brought suit against that company to recover damages 
for its alleged négligence, which, she contended, caused Mr. Healy's 
death. So far as hère pertinent, the alleged négligence as stated in 
the déclaration, was that the railroad "caused to be propelled against 
the body of said John Healy a freight car, without giving him any 
warning o£ the approach thereof," and the question before us, there- 
fore, is whether there was such an absence of proof on that issue that 
the court below should hâve granted the defendant's motion for a 
compulsory nonsuit. 

No principles of law are concerned; the question is wholly one of 
fact, namely, the présence or absence of proof warranting a submission 
of the case to the jury. We hère note the plaintifï originally brought 
her suit and recovered a verdict in the Suprême Court of New Jer- 
sey. On review of the case, the Court of Érrors and Appeals of that 
State held a nonsuit should hâve been entered, reversed the case, and 
granted a venire de novo. Instead of availing herself of the second 
trial thus granted, with an opportunity to produce any available ad- 
ditional proof, the plaintiff discontinued her action in the state court 
and brought suit in the court below. 

We hâve carefully examined the proofs in the latter case, and find 
they were, so far as substance is concerned, the same as those passed 
upon by the Court of Errors and Appeals. That court's discussion of 
the facts and its conclusions commend themselves to us, and as a dis- 
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cussion by this court would simply be an effort to state the same things 
in différent language, we restrict ourselves to adopting as the opinion 
of this court the opinion of the Court of Errors and Appeals as report- 
ed in 91 N. J. Law, 325, 102 Atl. 629, which is as follows: 

"This is a fact case. The only question we need consider Is whether there 
should hâve been a nonsuit for failure to prove négligence on the part of 
the défendant. The décèdent was, and had long been, the yardmaster of the 
defendant's freight yard, known as the Croxton Yard. He was standing be- 
tween two tracks at the tlme a car was being switched oh one of them. The 
engine had been eut loose and the swltch turned, so as to send the car on a 
différent track from that taken by the engine. The décèdent had his back 
turned ; men cried out to him, and he seems to hâve made some movement, 
but not enough to escape being struck by a portion of the car and thereby 
thrown under a train passlng on the next track. There was évidence that it 
was customary for the men to hoUoa as a warning, and no other warnlng la 
shown to hâve been in use. The testimony Is that several men hoUoaed, ana 
there Is an absence of évidence that no one holloaed. In view of the fact 
tliat the only System of warnlng In vogue In the yard was foUowed, we are un- 
*ble to flnd any proof of négligence. The décèdent must be presumed to hâve 
known the custom, and he seems to hâve had power as yardmaster to com- 
mand the men. It Is suggested that the warnlng was not given as soon as It 
should hâve been. There Is an abserxe of testimony to that effect, and in 
View of the fact that the men had the right to rely on the décèdent exercising 
due care, and on his changing his position If he was too near the track, a 
change that meant a shift of very few inches, we thlnk the warning came as 
soon as any one had reason to thlnk there was danger. It is very différent 
from a case wuere one is on the track. There should hâve been a nonsuit. 
The judgment must be reversed and the record remitted, to the end that 
there may be a venire de novo." 

With our mînds addressed to the facts and the applicable law, we 
distinguish the instant case (where the shunted car was in the care of 
a brakeman) from two cases where opinions are before us and in 
which we file concurrent opinions, namely, Hines v. Knehr, 266 
Fed. 340, where the shunted cars were not in the care of a brake- 
man, and Hines v. Jasko, 266 Fed. 336, where cars were not shunted, 
but where the in jury resulted from the colliding of a made-up train 
with another car, the movement being effected by an attached engine. 

The judgment below is reversed, and the case remitted for further 
proceedings. 
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JACOBSON et al. v. PANAMA K. CO. 

(Circuit Court of Appeals, Second Circuit. May 12, 1920.) 
No. 209. 

L Salvage ©=.38 — Award to crevv within discrétion of court. 

An allowance to the crew of a salving vessel of one-fourth of the award 
of •?2,000, for releasing a steamshlp stranded on a reef, the work eon- 
sisting chiefly in liglitering her cargo and afterward reloadlng the same, 
the greater part of the work being done by others than the crew, iield 
within the discrétion of the court, where the sea was calm and the serv- 
ices attended by no danger. 
3. Salvage ©=>18 — Common ownership of vessels does not dcprive crew of 
right to pay for salvage services. 

That both salving and salved vessels were being operated by the Emer- 
gency Fieet Corporation li/ild not to deprive the crew of the salving vessel 
of tlie right to compensation for salvage services. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in admiralty by Edward Jacobson and others against the Pana- 
ma Railroad Company. Decree for libelants, from which they appeal. 
Affirmed. 

Silas B. Axtell and Arthur Lavenburg, both of New York City, for 
appellants. 

Richard Reid Rogers, of New York City, for appellee. 

Before WARD, ROGERS, and MANTON, Circuit Judges. 

MANTON, Circuit Judge. The libelants were members of the crew 
of the steamship Neptunas. Suits were brought by the officers and 
members of the crew of this steamship for salvage services to the 
steamship Panama on July 1 and 2, 1918, when the Panama went 
aground at Rochelois Reef on June 29, 1918. This is about 50 miles 
west of Port au Prince and about 10 miles from the island of Haiti. 
The District Judge awarded $2,000 to the steamship, $500 of which 
was to be paid to the entire crew of the ship Neptunas. About 19 
members of the crew were represented by the proctor for the présent 
appellants, and 9 other members of the crew were represented by 
another proctor. Each proctor instituted separate suits. They were 
Consolidated and tried together. 

[1] The appellants contend that the allowance to the members of 
the crew was inadéquate for the services performed. The place where 
the vessel went aground was on a soft bottom of coral sand, and the 
record indicates there were no rocks within 500 feet. Where this 
reef is located, Gonaives Channel, there is an inland sea. It was about 
7 miles from land on either side. When she grounded, she was draw- 
ing about 22'/2 feet of water and was about one-third of her length 
from the bow ground, and about 20 feet of water under her bow. 
The colonel in charge of the Marine Corps Station at Port au Prince 
sent the Potomac to her relief, for the purpose of taking off some of 
her cargo. On the same day, the ship Gorgas, of 4,564 gross tons and 
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owned by the appellee, appeared in the vicinity and stood by until 4:15 
in the afternoon, when it was decided to transfer the cargo from the 
Panama to lighters brought to the point by the Potomac. This course 
was selected, rather than transferring it to the Gorgas. The weather 
was clear during the time she was grounded, and according to Capt. 
Stone, of the Gorgas, she was not in danger of any passing storms. 
The Potomac was a powerful steam tug, and she brought wlth her a 
250-ton lighter for the purpose of relieving the ship of her cargo. The 
log of the Neptunas records the f ollowing happenings : 

"Monday, July 1, 1918, 4 :4ô p. m., liauled fast alongside stranded steamsliip 
Panama. 

"6 p. m., commoncpd tnldiiR oarso ; A-B's and ordinarics of Neptunas 
worklng cargo on steamsliip l'nnama. 

"4 to 8 p. m., light airs ; ehoppy scas ; fine and clear. 

"July 2, 3918. AU day alongside steamsliip Panama. 

"Reniarks : 12 to 4 a. m. 

"12. knocked off for lunch ; i a. m., turned to, attempted to haul Panama off, 
withoiit success. 

"3 a. m., knocked off. 

"4 to 8, light hree'/Rs; ehnppy .seas ; ealm. 

"7 a. m., turned to and lishtening steamship Panama. 

"A-K s and ordinaries from Xeptnnas working on steamsliip Panama. 

"8-12, llglit airs, calm sea ; line and clear. 

"12 to 4, calm, cloady, and liazy. 

"4 to 8. 

"4 :30 p. m., knocked off shifting cargo. 

"4 ::-!.") p. m., full speed astern : Panama sliding off. 

"4:45 p. m., hauled clear of Panama. 

"4 ;.")0, full ahead for Port au Prince. 

"Fine and clear ; calm, sniooth sea. 

"S to 12. 

"11:15 p. m., lialf aliead. 

"11 :20, let go anchor Port au Prince. Light easterly air ; choppy sea ; fine 
and clear. 

"July 3, 1918. 

"At Port au Prince and alongside steamsliip Panama. 

"The day hegan fine and clear ; light southoasterly breozo. 

"(i:.50 a. m., .sliortened up. 

"7 a. m., anchor up, slow ahead. 

"7:20 a. m., stoppod. 

"7 :25 a. m., full astern. 

"7 -MO, ah fast alongside S. S. Panama. 

"Crew employed painting side. 

"3 :,H() p. m., commenced diseliarging cargo into S. S. Panama. 

"1 a. m., knocked off discharging. 

"The day ends fine and clear: light southwesterly breejie." 

(It is noted that this log contains an inaccuracy, in that the entry of "1 a. 
m." does not apply to this day. It really applles on the follovving day com- 
niencing at midnlght. ) 

"July 4, 191S, alongside of S. S. Panama, Port au Prince. 

"1 a. m., knocked off discharging. This day l)egins line and clear; light 
southeasterly airs. 

"10 :;^() a. m., finislied discliarging. Ail cargo received at Rochelois Reef re- 
turued to S. S. Panama." 

There is some conflict in the testimony as to just what the members 
of the crew of the Neptunas did, but it is clear that the Neptunas car- 
ried about 26 stevedores, not members of the crew, and that most of 
the work of transferring the cargo of the Panama to the Neptunas 
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vvas performed by thèse men, who were paid for their services, as well 
as by other stevedores who were brought out from Port au Prince. 
The members of the crew performed what, apparently, was their 
usual service under the direction of the captain of the Neptunas, ex- 
cept that 8 members of the crew came out and were put to work, some 
upon winches, and others upon two crânes, one working forward and 
one aft. They were engaged for from 5 to 131/2 hours. They were 
paid at the rate of 60 cents an hour for this service ; this in addition 
to the regular pay they received as members of the crew, and the rec- 
ord indicates that but one of the appellants performed such service. 
This was Boatswain Knudsen. An examination of the names, as 
shown by Exhibit B, demonstrates this. 

The learned counsel for the appellants criticizes the findings of fact 
below, but upon examining this record with care we find no inaccuracy 
in the finding of any fact set forth in the assignments of error. The 
first assignment has to do with the service performed by the Neptunas. 
The Neptunas was of considerably lighter draft than the Panama, and 
it may be that she did assist in backing off with her, but at no time did 
she actually tow or attempt to tow the Panama. Lines Connecting the 
Neptunas and the Panama were not towing lines, and they could not 
withstand any great strain, nor were they adapted for towing pur- 
poses. 

On July 2 there appears in the log an entry showing an attempt made 
to haul the Panama off without success. The substantial work of get- 
ting the ship off was performed in unloading the cargo by the Potomac. 
The finding of fact of the District Judge as to storms of any violence, 
whîch he stated were rare at the place where the Panama went 
aground, is of no importance. The testimony, however, does indicate 
that people famihar with the locality discussed the Rochelois Reef as a 
place of refuge and safety in case of storm. It also appears that there 
is no record of severe storms. The testimony is ample that the weather 
was fair at the time the ship was aground. The service did not in- 
volve any danger, and it took but a short time. 

It is fair to consider the value of the property in péril, the degree 
of péril, and the value of the property employed by the salvor, the risk 
of life or property incurred, the skill and dispatch shown in rendering 
the services, together with the foresight and skill used in the prépara- 
tion to render it, the time consumed, and the labor performed by the 
salvor. The Blackwall, 10 Wall. 1, 19 L. Ed. 870. The courts do 
not désire to award so little as to discourage salvage aid, nor so 
much as to encourage unnecessary and extravagant statement of serv- 
ice. The No. 92, 252 Fed. 118. Ail thèse matters are within the sound 
discrétion of the District Judge, who hears the facts and sees the wit- 
nesses. It is for him to correctly find the facts, and it is only if the 
évidence indicates an abuse of discrétion that this court interfères. 
The Kanawha, 254 Fed. 762, 166 C. C. A. 208. 

[2] The Neptunas was controlled by the Emergency Fleet Corpora- 
tion, and both vessels were considered government ships, appropriated 
e.xclusively to public service. But, even though there was common 
o'vnership by the United States, this has been held not enough to de- 
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prive the master and crew of the salving vessel of compensation for 
salving services. Rees v. United States (D. C.) 134 Fed. 146. The 
members of the crew had an independent right accorded them by law 
for compensation for salvage. They are entitled to a maritime lien as 
protection. The New Orléans (C. C.) 23 Fed. 909. They may there- 
fore maintain this action in personam to the extent of their Uen for 
their services in connection with the Neptunas' services to the Panama. 
An allowance of one-fourth of the award of $2,000 to the crew is not 
such an abuse of discrétion as would warrant our modifying the decree 
below. 

Decree affirmed. 



PLEWS V. BURRAGE. 

(Circuit Court of Appeals, First Circuit. July 2, 1920.) 

No. 1464. 

Iiijunction <S!=^Z6(G) — Equity without jurisdiction of suit to establîsh rcs ju- 
dicata con»tituting défense at law. 

A défendant in an action at law in a fédéral court, relying upon res 
judicata, bas a complète and adéquate remedy by pleading It as a dé- 
fense, and cannot maintain a suit in èquity, based tbereon, to enjoin the 
law action. 

Appeal from the District Court of the United States for the Dis- 
trict of Massachusetts ; James M. Morton, Judge. 

Suit by Albert C. Burrage against Arthur S. Plews. Decree for 
complainant, and défendant appeals. Reversed. 

For opinion below, see 260 Fed. 1018. 

Sherman U. Whipple, of Boston, Mass. (Alexander Lincoln, of Bos- 
ton, Mass., on the brief), for appellant. 

Boyd B. Jones, of Boston, Mass. (Henry F. Hurlburt and Philip N. 
Jones, both of Boston, Mass., on the brief), for appellee. 

Before BINGHAM, JOHNSON, and ANDERSON, Circuit 
Judges. 

ANDERSON, Circuit Judge. Plews appeals from a final decree of 
the District Court for the District of Massachusetts enjoining him. 
from prosecuting his action at law brought in said District Court 
against Burrage in August, 1918. The facts now material may be 
briefly stated : 

In September, 1910, and January, 1911, by correspondence Burrage 
agreed to pay Plews 5 per cent, of ail profits which might accrue to 
Burrage out of the acquisition by him of copper properties brought 
to his attention by Plews. This agreement is called the Plews com- 
mission note. Plews brought his suit at law on this commission note, 
alleging performance on his part, fiduciary obligation on the part of 
Burrage to disclose facts peculiarly within his knowledge as to the 
acquisition and value of such properties, and fraudulent concealment 
of such facts, with a résultant right in Plews to recover 5 per cent, in 
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stock or money of very large profits. Burrage thereupon brought this 
bill in equity, alleging that Plews had given L,ouis Ross an option on 
his commission note for £500; that Ross had assigned this option to 
Burrage, who had taken it up, paying the iSOO, thus acquiring ail 
Plews' rights therein; that subseqitently Ross had brought suit on 
behalf of himself and Plews on said commission note in the Massa- 
chusetts State court (233 Mass. 439, 124 N. E. 267), there disposed 
of by final decree for Burrage. Burrage sets up this decree as res 
adjudicata of the cause of action in Plews' suit at law. He allèges 
that this Ross-Plews suit, tried with another suit brought by Ross 
against Burrage solely in his own behalf, occupied in trial and argu- 
ments about 135 days, and involved Burrage in expenses of over $20,- 
000 for master's fées and stenographers' hills, besides fées for his 
own counsel. Burrage therefore asserts it to be unjust and inéquitable 
that he should again be vexed and harassed by the prosecution of an- 
other suit on the Plews commission note. Plews moved to dismiss this 
bill, alleging : 

(1) Want of equity; 

(2) Complète and adéquate remedy at law ; 

(3) Lack of identity between the cause of action in the Massachusetts 
court and the one sued upon in the District Court; and 

(4) That Plews was not a party to the Massachusetts suit. 

This motion was overruled, and Plews was temporarily enjoined. 
Subsequently he filed an answer, admitting certain facts and denying 
others. Burrage then filed motions to strike out certain parts of the 
answer for insufficiency, and for final decree. Thèse motions were 
allowed, and a final decree entered, permanently enjoining Plews from 
prosecuting his action at law, and adjudging the decree in Burrage's 
behalf in the Massachusetts court to be final and conclusive against 
ail rights now claimed by Plews. 

Learned counsel hâve argued elaborately, orally and on briefs, the 
question as to whether the final decree in the Massachusetts court does 
or does not conclude ail Plews' rights. Burrage strenuously contends 
that the causes of action are identical ; that, if not identical, by amend- 
ment the cause of action now sued upon might and should bave been 
included in the former suit; and that therefore Plews is now barred. 
Plews contends that the causes of action in the two suits are in es- 
sence difl:erent ; that he discovered facts of controlling importance 
only at the trial of the Ross-Plews suit ; that Ross was Burrage's agent 
in obtaining from Plews the option on his commission note; and that 
Plews was, in giving said option and in the subséquent transfer to 
Burrage, the victim of fraudulent concealment by Burrage. 

It is not the présent province of this court to détermine the issue of 
res adjudicata, for we are of opinion that the District Court erred in 
denying the defendant's motion to dismiss on the ground of adéquate 
and complète remedy at law. The sole basis of équitable jurisdiction 
is the contention that, because of the length and expense of the trial 
in which this issue is alleged to bave been determined in the state 
court, Burrage is entitled to resort to equity, instead of pleading res 
adjudicata in his answer to Plews' suit at law and there trying out 
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that issue. On analysis, Burrage's proposition is that by proceeding 
as plaintiff, and not as défendant, and thus rêver sing the order of 
trial, he may avail himself more conveniently and promptly of the dé- 
fense of res adjudicata than by the customary method of pleading it 
in his answer in the law suit. 

Even if true in fact, which is far from clear, we think this propo- 
sition is not Sound in law. R. S. § 723 (Comp. St. § 1244), provides: 

"Suits In equity sball not be sustalned In any court of the United States 
In any case where a plain, adéquate, and complète remedy may be had at law." 

This, of course, is but declaratory of the usual rule. Compare So. 
Pacific R. R. V. United States, 168 U. S. 1, 55, 18 Sup. Ct. 18, 42 L. 
Ed. 355, and cases cited ; United States v. Bliss, ,172 U. S. 321, 19 Sup. 
Ct. 216, 43 L. Ed. 463 ; Gray v. Coan, 36 lowa, 296. 

No case is cited, and we know of no case, which, under comparable 
conditions, lends any support to the proposition that a party relying 
upon res adjudicata has not a complète and adéquate remedy by plead- 
ing this défense in a suit at law. It is not, and clearly it cannot be, 
contended that such défense cannot in the suit at law be pleaded as 
an absolute bar, nor that, when so pleaded, it will not be supported 
by exactly the same évidence requisite in the présent suit in equity. 

At just what stage of the trial of the law suit, and in exactly whai 
form, this issue should be submitted for détermination, it is not for 
this court in this case now to attempt to détermine. Whether, when 
presented, the issue of res adjudicata will involve only a pure question 
of law to be determined by the court, or will involve a question for 
the jury, we cannot now know. Compare Harlow v. Bartlett, 170 
Mass. 584, 591, 49 N. E. 1014; 23 Cyc. p. 1539, and cases cited under 
note 19; also 23 Cyc. p. 1543, and authorities cited. 

If this issue should prove to involve a question of fact, on which 
the parties may hâve a constitutional right to a jury trial, the présent 
attempt to assert equity jurisdiction would, if allowed to succeed, com- 
plicate — not simplify — the litigation. See, also, Foye v. Patch, 132 
Mass. 105, and cases cited. 

It is enough to observe that the District Court, sitting as a court of 
law, has large and flexible powers in adapting its machinery and pro- 
cédure to the speedy and economical détermination of the controlling 
issues in any law suit. This proposition is well illustrated by a very 

récent décision of the Suprême Court. In re Petersen, 253 U. S. , 

40 Sup. Ct. 543, 64 L. Ed. , decided June 1, 1920; Peterson v. Da- 

vison (D. C.) 254 Fed. 625. In this case the Suprême Court has just 
held that the District Court has inhérent power to appoint an auditor 
with a view to simplifying the issues to a jury. This had long been 
held in this circuit. Fenno v. Primrose, 119 Fed. 801, 56 C. C. A. 313. 
Compare Vermeule v. Reilly (D. C.) 196 Fed. 226; United States v. 
Wells (D. C.) 203 Fed. 146. 

It is common practice in every court of law to frame spécial issues 
for a jury, and it is elementary that the order in which the évidence 
shall be adduced and the issues determined at the trial is largely with- 
in the discrétion of the trial judge. Plews has in his law suit no ab- 
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soluté and uncontrollable right to proceed with lengthy évidence, 
which may thereafter appear to be ehtirely immaterial, if Burrage's 
défense of res adjudicata is sustained. 

The fact that under Massachusetts Revised Laws, c. 173, § 20, spé- 
cial pleas in bar are abolished, does not leave the District Court un- 
der compulsion to try at length issues which the defendant's answer 
will warn the court may prove to be entirely immaterial. 

This case involves no multiplicity of suits. It may involve only 
the single question of res adjudicata. The fact — if it be a fact — that 
there may be a possible stratégie advantage to Burrage in trying this 
issue in equity, rather than at law, does not show that his remedy at 
law is not plain, adéquate, and complète within the meaning of the 
authorities, or warrant this court in attempting to deprive Plews of his 
right to a jury trial. 

The decree of the District Court is reversed, and the case is remand- 
ed to that court, with directions to dismiss the bill, with costs; and the 
appellant recovers his costs of appeal. 



TREDWELL \. UNITED STATES. 

(Circuit Court of Appeals, Fourth Circuit. Aprll 6, 1920.) 

No. 1765. 

1. Larceny <S='30(1)— Indictment held to suflSeiently describe property. ■■.,-." 

An Indlctment charglug in several counts tlie larceny at différent tintes 
of quantlties of nitrate of soda held to suffieiently describe the property. 

2. Embezzlement <S=> 13— Larceny <S=>15( 3)— Appropriation of property, after 

riglitfui possession bas ended, larceny, and not embezzlement. 

Where défendant, employed as a stevedore to unload nitrate owned by 
the government, from vessels and load it Into cars for further shipment, 
aiLer it was so loaded caused certain of the cars to be billed to private con- 
sumers, to whom he sold the contents, his offense was larceny, and not 
erabezziement. 
8. Larceny <2=>15(I) — Conversion by bailee, pursuant to prior intention, Iai> 
eeny. 

If, at the time of lawfully comlng Into possession of property of another, 
the one to whom the property is intrusted bas the intention of appro- 
priating it to his own use, the crime thus commltted Is larceny. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Larceny.] 

4. Embezzlement ®=>11(1) — Conversion by bailee. 

Where one comes lawfully into possession of property, and afterwards 
and while it is in his possession forms and carrles out the purpose of ap- 
propriatlng it to his own use, the crime thus committed is embezzlement. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Embezzlement.] 

In Error to the District Court of the United States for the Eastem 
District of Virginia, at Norfolk. 

Criminal prosecution by the United States against W. B. Tredwell. 
Judgment of conviction, and défendant brings error. Affirmed. 

Certiorari denied 253 U. S. , 40 Sup. Ct. 587, 64 L. Ed. . 

^=9 For other cases see same toplc & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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Harry K. Wolcott, of Norfolk, Va. (H. L. Lowry and Wolcott, Wol- 
cott, Lankford & Kear, ail of Norfolk, Va., on the brief), for plaintiff 
in error. 

Hiram M. Smith, U. S. Atty., of Richmond, Va., for the United 
States. 

Before KNAPP and WOODS, Circuit Judges, and WATKINS, 
District Judge. 

KNAPP, Circuit Judge. In an indictment containing 31 counts the 
above-named plaintiiï in error, herein referred to as défendant, was 
charged with stealing, at varions times stated, a large quantity of 
nitrate of soda belonging to the United States. At the trial, and after 
the évidence was ail in, the prosecution of 12 counts was abandoned. 
with the consent of the court ; on the remaining counts a gênerai ver- 
dict of guilty was returned by the jury. 

[1] The assignments of error présent but two questions. It is ar- 
gued in the first place that the court should hâve sustained a demurrer 
to the indictment, on the ground that in none of the counts was the 
property alleged to hâve been stolen described with such certainty as to 
inform défendant of the précise charge he was called upon to meet, 
or to protect him from subséquent prosecution for the same offense. 
We are unable to sustain the contention. Each count of the indictment 
is in the ordinary form of an indictment for larceny. It sets out the 
time and place of the alleged theft, the kind of property taken, the 
amount of the same, and its value: and this we think was sufificient. 
Indeed, the brief of défendant fail.' to indicate in what manner, or by 
what terms of identification, the property in question might hâve been 
more accu'ately described. The character of the transactions in which 
défendant engaged, and the numerous acts of wrongdoing of which 
he was accused, entitled him, as may be conceded, to a bill of particu- 
lars, which was furnished, showing that the nitrate was contained in 
bags, that it came to Norfolk in certain vessels, was imported by cer- 
tain importers, and loaded upon certain cars ; but the absence of thèse 
particulars did not make the indictment defective, since each count 
contained a sufRcient charge of larceny. The demurrer was properly 
overruled. 

The other question is based on the refusai of the trial court to direct 
a verdict for défendant; the contention being that the govemment 
failed to prove a case of larceny, though it may hâve proved a case of 
embezzlement. The f acts in this connection are briefly thèse : 

In the summer and fall of 1918 the United States was importing 
large quantifies of nitrate of soda from Chile through the port of Nor- 
folk, Va., for use in varions munition factories. This nitrate came by 
vessel to Norfolk, where it was unloaded and placed in cars on the 
tracks of the Norfolk & Western Railway. The contractors engaged 
to perform the transportation service employed défendant, who was a 
stevedore, to unload the nitrate from the vessels, reload it into the cars, 
and bill the cars to the munition plants as directed by the Ordnance 
Department. What the défendant did, as the govemment claims and 
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the jury must hâve found, was to bill a number of cars to certain 
fertilizer companies and other consumers, to whom he sold the nitrate 
through a Norfolk broker. In the instances in which this was donc 
he sent fictitious bills of lading to the officers in charge of the muni- 
tion plants, thus apparently complying with the directions of the De- 
partment, though of course the diverted nitrate never reached its prop- 
er destination. This being the method of opération, it is claimed that 
the property came lawfully into the possession of défendant under 
his employment by the contractors, and therefore it was not larceny, 
but embezzlement, if he appropriated some part of it to his own use. 
He invokes the ruling or définition of the Suprême Court in Moore v. 
United States, 160 U. S. 268, 16 Sup. Ct. 294, 40 L. Ed. 422, as fol- 
lows: 

"Embezzlement is the frauflùlent appropriation of property by a person to 
wliom it bas been intrusted, or into whose hands it lias lawfully come, and 
it difters from larceny in the fact that the original taking of the property was 
lawful, or with the consent of the owner, whlle in larceny the felonious intent 
innst hâve existed at the time of the taking." 

[2] The first answer to the contention is this: Granted that de- 
fendant had lawful possession of the nitrate for the purposes of his 
employment, we think it clear that such possession ceased when the 
loading of the cars was completed, and that the property then passed 
into the possession of the railroad company. When he thereupon 
caused it to be billed to his own customers, instead of the munition 
plants, his diversion of the property was in substance a felonious tak- 
ing of it from the railroad company, and this brought his act within the 
accepted définition of larceny. There was évidence to the effect that 
défendant, as agent of the contractors and with the government's 
consent, had the custody of the nitrate for the government up to the 
time it was delivered to the railroad, and that he was the agent of the 
railroad in loading it into the cars. Therefore, when the nitrate was 
placed in the cars, it was in the custody and possession of the railroad, 
and under control of défendant as the railroad's agent, and not as the 
government's agent. It follows that his conversion of the nitrate at 
any time after that was not the embezzlement of property which he 
held for the government, but the stealing of government property in 
the hands of the railroad. 

[3, 4] There is another and equally conclusive answer. Where one 
comes lawfully into the possession of property, and afterwards and 
while it is in his possession forms and carries out the purpose of ap- 
propriating it to his own use, the crime thus committed is the crime of 
embezzlement; but if, at the time of getting possession lawfully, the 
one to whom property is intrusted has the intention of appropriating 
it to his own use, the crime thus committed is the crime of larceny. 
This is the distinction which seems to be drawn by the Suprême Court 
in Grin v. Shine, 187 U. S. 181, 196, 23 Sup. Ct. 98, 47 L. Ed. 130, 
where the subjeçt is discussed and a number of authorities cited. 
Moreover, the opinion indicates that this is the meaning to be imputed 
to Moore v. United States, supra. 
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In the light of this authority it is enough to say that the jury were 
amply warranted in finding an intention on the part of the défendant, 
àt the time the nitrate came into his custody, to appropriate some 
portion of it to his own use. The number of his fraudulent transac- 
tions, the period of time during which they were carried on, and other 
circumstances of record, évidence a carefully matured plan for rob- 
bing the government. Having that purpose in mind when he com- 
menced unloading the nitrate, his disposai of it to private purchasers 
for his own benefit was justly charged to be the crime of larceny, of 
which he was convicted. 

Affirmed. 



THE LEXINGTON. 
THE JAMES LOGAN. 

(Circuit Court of Appeals, Second Circuit. Aprll 6, 1920.) 

Nos. 154, 155. 

Collision <S=98 — Meeting steam vessels; refusai to concur in proper passing 
■ signais. 

A collision on Hudson river in the evenlng between a steamer passing 
dowu and a steam ligbter passing up heUl due solely to the fault of the 
llghter In twice crossing the steamer's proper passing signais and persist- 
ing in a course across the steamer's bows at full speed until collision. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suits in admiralty for collision by Frederick A, Verdon and others, 
owners of the steam lighter James Logan, against the steamer Lex- 
ington, the Colonial Navigation Company, claimant, and by Frank W. 
Highberger against the IvOgan, with the L,exington, impleaded. De- 
crees holding the Logan solely in fault, and libelants appeai. Af- 
firmed. 

Macklin, Brown & Purdy, of New York City (Pierre M. Brown, 
of New York City, of counsel), for appellants. 

Burlingfham, Veeder, Masten & Fearey, of New York City (Chaun- 
cey I. Clark and Frederick Pennell, both of New York City, of coun" 
sei), for appellee Colonial Nav. Co. 

Before ROGERS and MANTON, Circuit Judges, and LEARNED 
HAND, District Judge. 

ROGERS, Circuit Judge. Thèse suits grew out of a collision in 
the Hudson River on November 17, 1917, which resulted in the sink- 
ing of the steam lighter James Logan within 10 or 15 minutes of the 
collision. The first of thèse suits was brought by the libelant Verdon, 
as owner of the steam lighter James Logan, against the steamer Lex- 
ington, for damages sustained by reason of the sinking of the James 
Logan. Damages in the sum of $45,000 were asked. The second of 
the suits was brought by the libelant Highberger, the owner of the 

^sjFor other cases see same topic & KEY-NUMBER In ail Key-Numbered Dlgests & Indexes 
266 F.— 23 
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Logan's cargo, against the James Logan, and the Lexirigton was 
impleaded under the Fifty-Ninth rule. The two cases were tried 
together below, and were disposed of in one opinion. They will be 
so disposed of in this court. The court below dismissed both the 
libel and the pétition against the Lexington, and held the Logan solely 
at fault. ; 

The L,exington is a steel screw passenger and freight steamer, 246 
feet long and 46 feet beam, and makes regular trips between New York 
and Providence. The James Logan was a steam lighter about 109 
feet long and had on board a cargo of 1,247 bundles of wire rods 
weighing 98,913 gross tons. On the day in question, and at about 5 :22 
p. m. the Lexington left her berth at Pier 39, New York, on her trip to 
Providence. The weather was fair, tide ebb, and the wind was light. 
Her master was in the pilot house, with the first and second pilots and 
two quarter masters. A compétent lookout was stationed on the 
bow and régulation lights were set and burning brightly. On her way 
down the river she kept about 1,000 feet off the New York piers. 
When she was just above Franklin street she exchanged signais of 
two blasts with the tug New York Central No. 27, which had a car 
float made fast on each side and came out from the side of Pier No. 
23, Franklin street. The Lexington slowed, and then stopped her 
engines, for No. 27 to cross her bow. 

When No. 27's starboard car float had cleared the Lexington's 
bow, the Lexington observed a little on her port bow, nearly head and 
head, the red light and staff light of the Logan, about L500 feet down 
stream, and blew a signal of one blast, and ported her helm. The 
Logan crossed the Lexington's one blast with two blasts. The Lexing- 
ton slowed her engines, repeated her signal of one blast, and hard 
aported her helm. The Logan again crossed the Lexington's one 
blast with two blasts, and the Lexington immediately reversed her en- 
gines full speed and sounded three blasts of her whistle, indicating 
that her engines were going full speed astern. The Logan sheered to 
port across the Lexington's bow, closing in her red light, and opening 
up her green. The Lexington's stem struck the Logan's starboard 
side, a little forward of amidships, cutting into the Logan below the 
water line, so that she sank. The Lexington stood by and offered as- 
sistance, but the crew of the Logan was taken oflf by the tug Cor- 
nélius Van Cott. 

At the time of the collision the Lexington was headed diagonally 
downstream toward the ferry slip of the Central Railroad of New Jer- 
sey on the Jersey side, and the, Logan was headed diagonally upstream 
toward the Lackawanna or Erie ferry slip on the New Jersey side. 
The collision occurred at 5 :33 p. m., Lexington's time. The Lexing- 
ton had been making about 8 miles through the water, but by reversing 
she got off her headway, so that she was going only with the tide at the 
tinie of collision. The Logan, which had been making about 8 miles 
through the water, at no time backed her engines, and was going at that 
speed when the two vessels carne together. 

The Logan left Comraunipaw, Jersey City, bound for Pier 56, North 
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River, and took a course across the river towards the New York shore. 
Her original story, it appears in the libel, was that when about opposite 
Pier 19 a tug with a car float crossed her bow, coming from the New 
York shore; that over the car float she saw the range lights of the 
Lexington; that as soon as the car float cleared she saw the Lexing- 
ton's green light; that the Lexington blew the Logan two whistles, 
which the Logan answered with two and starboarded; that, when 
about 300 or 400 feet oflf, the Lexington sheered to starboard, show- 
ing both Hghts ; that the Logan repeated her two whistles, which the 
Lexington answered with two, and followed a moment later with 
one, whereupon the engines of the Logan were stopped, but the Lex- 
ington's stem struck the Logan's starboard side, a little forward of 
amidships causing an immédiate sinking. The master of the Logan 
admitted that, -whei;! the Logan opened up to the Lexington, the Logan 
was showing the Lexington her red light. 

The Logan's story involves, as the court below pointed out, the re- 
markable assertion that the Lexington not only did the wrong thing, 
but saidby her whistles that she would do the right thing, which right 
thing she herself proposed by blowing the first two-blast signal, and 
then instantly did exactly the opposite thing, and wantonly ran down 
the Logan. The story is not crédible, and we are unable to accept it. 
We do not believe that the Lexington blew a two-blast signal. The 
captain of the Lexington dénies the story, and he is fully corroborated. 
The Logan's story is outside the bounds of any possible credence, and 
the testimony of some of the Logan's witnesses seems to us ridicu- 
lous. 

It i* not necessary to review in this opinion the testimony in détail. 
That was very carefully done in the court below, and we concur fully 
in the conclusions which were reached respecting it. 

The decree is afiîrmed, with costs. 



GBAÏ V. UNITED STATES, 

(Circuit Court of Appeals, Tliird Circuit. July 6, 1920.) 
No. 2538. 

1. Dîsorderly house ®=16 — Evidence of gênerai réputation admissible. 

In a prosecution for keepiiig a bawdyliouse withln the prescribed dis- 
tance from a niilitary camp, testimony tliat the place had the gênerai 
réputation of being a bawdyhouse held admissible. 

2. Criminal law ©=789(2) — Instructions as to reasonable doubt approved. 

Instructions explalning reasonable doubt held not erroneous. 

In Error to the District Court of the United States for the Eastern 
District of Pennsylvania ; Oliver B. Dickinson, Judge. 

Criminal prosecution by the United States against Anna Gray. 
Judgment of conviction, and défendant brings error. Affîrmed. 

€=9For otber caaes see same topic & KE!Y-NUMBE)R in ail Key-Numbered Dlgests & Indexes 
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J. Washington Logue and John R. K. Scott, both of Philadelphîa, 
Pa., for plaintifif in error. 

Robert J. Sterrett and Charles D. McAvoy, both of Philadelphia, 
Pa., for the United States. 

Before BUFFINGTON and WOOLLEY, Circuit Judges, and 
ORR, District Judge. 

BUFFINGTON, Circuit Judge. The défendant was convicted in 
the court below of keeping a bawdyhouse within 10 miles of a military 
camp, in violation of orders of the Secretary of War issued in pur- 
suance of section 13 of the Act of May 18, 1917 (Comp. St. 1918, Comp. 
St. Ann. Supp. 1919, § 2019b). We hâve examined the proof s, and we 
feel they sustain the verdict. 

[1] Criticism is made of certain language of the judge's charge 
quoted in the margin,^ bearing on hearsay évidence as to the defend- 
ant's house hnving the réputation of being a bawdyhouse. Clearly, 
under the authorities, the judge was warranted in so holding. Com- 
monwealth v. Sarves, 17 Pa. Super. Ct. 407; Commonwealth v. Murr, 
7 Pa. Super. Ct. 391. 

[2] Further complaint is made of his instruction as to reasonable 
doubt. We think the language of the judge, which is printed in the 
margin,^ was well considered and clearly and properly stated, and it 

1 "First, as to the character of this hoïise : Ordinarlly, as you ail know, 
hearsay évidence Is not admitted In the trial of cases. It is not considered 
reliable évidence, for the reason among others, that the best évidence, as we 
call it, of whether a thing is trne or is not true is not whethcr somebody or 
many people say it is true or is not tnie ; but It Is the testimony of the person 
who knows the f act f rom which the existence of the offense inay be deternàned. 
But upon the question as to whether or not a given place is maintained and 
kept going as a bawdyhouse, there is an exception to that rule, and you may 
hear and conslder and be convinced, if it otherwlse satisfles your judgments, 
by évidence of that kind, although it is hearsay évidence. In other words, 
you may establlsh the existence of the fact of there being such a place by the 
other fact that it bas the gênerai réputation of being a house of that charac- 
ter. That is évidence from which you may be satisfled that the house was 
that description of house. That exception to the gênerai rule is partly due 
to the exigencles of the case. The law recognlzes that you cannot get first- 
hand évidence of the character of a house of that kind, because you cannot 
compel the proprletor of it to confess that it is a house of that character; 
neither can you compel, nor can you expect to be able to get, the frequenters 
of that house to corne hère and say what was going on in that house within 
their knowledge. As sensible men you can understand that difflculty. If 
you were recfuired to bave flat first-hand testimony, as I wiU call it, of what 
Is going on in houses of this kind, you never could get légal évidence of its 
existence. Therefore the law pefmits, In cases of this kind, évidence to go to 
the jury of the réputation of the house, and that means that the house may 
hâve a réputation, preclsely as a man has a réputation. He may hâve the 
réputation of being a good man or a bad man, a wise man or a foolish man, 
an honest man or a dishonest man, and you can Infer what he really is from 
the évidence of what his real character is that you hâve in his réputation." 

2 "Now, you want to know what is a reasonable doubt within the meanlng of 
the law. What does the law mean by that? The best idea that you can get 
of it, aside from any formai stereotyped définition, is this : We ail know we 
hâve beliefs or convictions, or we reach conclusions; we hâve judgments 
about certain thiiit, , aud those convictions, those beliefs, those conclusions. 
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helpfully aided the jury in arriving at ils verdict. Complaint is also 
made that the court did not confine itself to a categorical affirmance 
of that part of the defendant's fourth point that, where there were 
"two constructions, or two conclusions, either of innocence or guilt, 
the jury must acquit," but, after affirming, went on to illustrate to the 
jury what the point meant. We find nothing in the explanation which 
in any way minimized or detracted from the affirmance of the point 
which the judge gave, and therefore what additional remarks were 
made in no way prejudiced the defendant's case. 

Finding no error in the record, and feeling the défendant was prop- 
erly convicted and sentenced for her part in aiding in debauching men 
in military camps, the record is remitted to the court below to enforce 
its sentence. 



In re C. JUTTE & CO. 
Appea! of GKIBBLE et al. 

(Circuit Court of Appeals, Tliird Circuit. July 8, 1920.) 

■J\o. 2ôRtJ. 

Bankruptcy <S=72(1) — Corporation licld not subject to involuntary adjudi- 
cation; "enpaged principall.v in niining and mercantile piirsuits." 

A coi'ponitiou cliartcrod, inter iiliii, for miiiing and dealiiig in coal, 
and wliieli for a time cnsasiHi in suftli liusiiu'ss, but which for more thar 
two years had neithor mincd nor purcliascd coal, but was engaged solelj 
in transporting coal for othors, held not subject to adjudication as an 
Involunlai-y bankrupt, under Eankrupley Aot, § 4b, as amended by Act 
Feb. 5, lOO."?, c. 487, § 3, 32 Slat. 707, as a corporation "eugaged prin- 
cipally in * * * mining or mercantile pursuits." 

Appeal from the District Court of the United States for the Western 
District of Pennsylvania ; Charles P. Orr, Judge. 

In the matter of C. Jutte & Co., alleged bankrupt, E. B. Gribble and 

those judgments, vary in strength. Ronietimos your conviction Is so etrong 
that you feel justified in saying, 'Why, that is tho truth of this case, and 1 
am absolntely sure of it.' That is your state of miud. Understand, you may 
be wrong. Ther(! is always the possibility of error in human affairs. There 
is always a theoretical doul}t about tlie correctness of any conclusion to which 
you come. No matter liow sure you may be in your minds, there is always tue 
possibility, at Icast a theoretical possibility, that you may be wrong. The law 
does not mean that kind of a doubt, or that kind of a possibility, The appeal 
is to your own state of mind. How do you feel about it? Do you feel that 
strength of conviction, so that you are justilled in saying to yourselves, 'Now, 
I thinli that is right ; and 1 bave no reasonable doubt about it in my mind.' 
You catch the point. Bear in mind, it is not mère doubt, as I hâve said — not 
only the mère theoretical doubt to which I hâve referred, and the law does 
not say merely a doubt, but it is a reasonable doubt. If it is reasonable, it is 
founded upon something, and if the nuestion is vaised as to there being a 
reasonable doubt, you ask the question of yourself, 'What reason is there 
to doubt? Why should any reasonable man hâve a doubt about the cor- 
rectness of the conclusion to which he may come?' If you are able to say 
that you bave mat degree of assurance that you are right, a feeling of that 
strength tliat you are right, that is the degree of the conviction of the truth 
and eori-ectness of the conclusion reached which the law requires." 
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another appeal from a decree dismissing an involuntary pétition. Af' 
firmed. 

See, also, 258 Fed. 422, 169 C. C. A. 438. 

A. Devoe P. Miller, of Pittsburgh, Pa. (George D. Wick and Reed, 
Smith, Shaw & Beat, ail of Pittsburgh, Pa., of counsel), for appellants. 
Robert J. Dodds, of Pittsburgh, Pa., for appellee. 

":B.efore BUFFINGTON and WOOLLEY, Circuit Judges, and 
MORRIS, District Judge. 

PER CIJRIAM. The 1903 amendment extended the bankrupt law 
to, corporations "engaged principally in manufacturing, trading, print- 
ing, publishing, mining, or mercantile pursuits," and this case turns on 
the question of fact whether C. Jutte & Co., alleged bankrupt, a Penn- 
sylvania corporation, was engaged principally in mining and trading 
in coal. If it was so engaged, then the decree below dismissing the pé- 
tition in bankruptcy, based on a finding by the court that it was not so 
engaged, was in error, and should be revised. The court below, in an 
opinion the pertinent parts of which are printed in the margin,^ dis- 

1 "The corporation In this case reslsts tlie motion for adjudication, becau.se 
It claima to liave been engaged principally in the transportation of coal for 
other parties, and not engaged principally in mining and trading in coal, as 
averred in the involuntary pétition. 

"The charter of the corporation récites that said corporation 'is formed 
for the purpose of mining coal, and the manufacture of coke therefrom, with 
the right to mine, manufacture, sell, or dispose of either in crude or manu- 
factured form, such fire clay and other minerais as may be incidentally de- 
veloped, and the transaction of such other business as may be necessary to 
properly carry out the objects and purposes of the company.' The corpora- 
tion began business in 1901, and continued in Business, so far as appears, un- 
til the involuntary pétition was filed. The évidence shows that the business 
earrled on by it in Its early history vras principally that of mining coal, in 
addition to which it was engaged in the business of transporting coal for others. 
The greater volume of its business at the start was the mining of coal; 
whereas for a period of over two years prier to the filing of the pétition its 
business was whoUy that of a transportation company. Its receipts from 
the transportation business Inereased from $20,181.72 in 1902, to $174,246.74 
In 1905, for which year its receipts from transporting coal for others were 
at the maximum. After 1904 the company had no receipts from coal mined. 
After 1905 the company had no receipts from coal purchased aud sold. Its 
receipts from transportation were .$116,997.35 in 1906, $1,34,789.10 in 1907. 
and .$4,198.99 in that portion of 1908 prlor to the flllng of the involuntary pé- 
tition. For the flrst three years its gross receipts from mining coal and 
from transporting coal for others was $248,968.0.3, while the gross receipts 
from the purchase and sale of coal during the same time were $191,948.07, 
which Included the cost of towing the 95,353 tons represented by such receipts 
to the points of sale from the mines where purchased. Information as to 
such cost does not appear to hâve been given, except that in the case of 
coal sold at New Orléans it amounts to nearly $1 per ton. As the évidence _ 
fairly shows that much of said coal was towed for long distances, to points ' 
such as LouLsvllle and New Orléans, such gross receipts should be greatly 
diminished with a resuit In favor of the equipment for transportation. Dur- 
ing the next three years, beginning with 1904, the évidence shows that the 
gross receipts from the business of transporting coal for others were $45(0,- 
491.06, whlle the gross receipts from coal mined and from coal purchase'd 
and sold during the same period were only .$247,484.86. The number of tons 
purchased and sold during this period was 119,300, and the cost of towing 



LOOSCHEN LAND & BUILDING CO. V. MILSON 359 

(266 F.) 

cussed the facts in détail, and we avoid needless restatefflent by référ- 
ence to its opinion. An examination of the proofs leads us to the same 
conclusion as the court belovv. 

We therefore adopt its views, and affirm the decree based on such 
concKision. 



LOOS{ HEN LAND & BUILDING CO. et al. v. MILSON. 
In re LOOSCHEN PIANO CASE CO. 

(Circuit Court of Appeals, Third Circuit July 3, 1920.) 

No. 2520. 

Bankruptcy "^^ÎSSd) — Court without suminary jiirisdiction to détermine 
adverse claim. 

A court of bankruptcy held without summary jurisdiction to détermine 
that tlie property and capital stock of a second corporation was the prop- 
erty of the bankrupt corporation, and to order them turned over to its 
trustée over objection of the corporation and its stockholders. 

Pétition for Review from the District Court of the United States 
for the District of New Jersey ; J. Warren Davis, Judge. 

In the matter of the Looschen Piano Case Company, bankrupt; 
Thomas H. Milson, trustée. From an order of the District Court, the 
Looschen Land & Building; Company and others appeal. Reversed. 

See, also, 259 Fed. 931 ; 261 Fed. 93. 

William B. Gourley and Albert Comstock, both of Paterson, N. 
J., for appellants. 

George D. Hendrickson, of Jersey City, N. T.. and Horton & Tilt, of 
Paterson, N. J.. for aDoellee. 

Before BUFFINGTON and WOOLLEY, Circuit Judges, and 
ORR, District Judge. 

the same was included in the gross receipts last mentioned, which must be 
considered at least as giving volume to the gênerai transportatlon business 
of the Company. In 1904 there was no mining carried on by the corporatloii 
after May 15th, prier to which there had been mined in that year 10,413 tohs 
only, from which the gross receipts were 89,003.60. The involuntary pétition 
was flled April 6, 1908. Prier to that date, for almost four years, therefore, 
no mining was carried on by the corporation, and for two and one-quarter 
yèars the corporation had not sold purchased coal. Yet the corporation 
durlng those periods was engaged actively in transporting coal for others and 
was recelving large returns therefrom. • * * ; . i 

"It was first by the amendment of 1903 that the provisions of the BankTupt- 
cy Law were extended to corporations engaged principally In mining. Thts 
corporation, prior to the amendment of 1903, was exempt from the provisions 
of the Bankruptcy Law. By ceasing to be engaged in the mining pursuit 
after the amendment of 1903 was passed and engaging principally in the 
business of transportatlon It seems to hâve remalned still in the exempt 
class. * ♦ * Belle vlng that the susceptibllity of a corporation to bank- 
ruptcy dépends on the business it actually transacts, and not on the business 
it is empowered by charter to do, as seems to be the resuit of the reasonlng in 
the cases of In re New York and Westchester Water Co. (D. 0.) 98 Fed. 711, 
aflSrmed by the Court of Appeals of the Second Circuit, in Ee Morris, 102 Fed. 
1004, 43 O. C. A. 91, and Kingston Realty Co., 160 Fed. 445, 87 C. C. A; 406, 
the court most find that the corporation in this case should not be adjudicat- 
ed a bankrupi." -''l 
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BUFFINGTON. Circuit Judge. In the court below the Looschen 
Piano Case Company, a corporation of New Jersey, was adjudged 
bankrupt, and Thomas H. Milson was in due course elected trustée. 
Thereafter said trustée presented to the court below a pétition, alleging 
that the property, assets, and effects owned by the Looschen Land & 
Building Company, another corporation, which was not in bankruptcy, 
was in fact the property of the bankrupt company, and praying that 
buoh property of the Land & Building Company should be turned over 
to the petitioner as trustée of the estate of the Looschen Piano Case 
Company, and that tlie holders of the stock of the Land & Building 
Company be required to deliver to the trustée of the bankrupt corpora- 
tion their stock certificates in the Land & Building Company. 

To this pétition the Land & Building Company and the several stock- 
holders individually answered, denying the ownership by the bankrupt 
company of the property of the Land & Building Company, alleging 
the bankrupt had never owned such property ; that it had never con- 
veyed it to the Land & Building Company, but that the latter company 
had title to and owned the real estate ; that it was leased to the bank- 
rupt and other tenants on rental ; that none of the stock of the Land 
& Building Company was owned or controlled by the bankrupt cor- 
poration. By their answer, which was spécial, and their pétition to 
dismiss, the respondents challenged the right of the court to proceed 
by pétition as a step in the bankruptcy before it, and asserted, and hâve 
since continued to assert, a right to hâve the claim in question adjudi- 
cated in an independent plenary suit. 

Over this protest, the case was proceeded with, testimony was taken 
before the référée, findings made by him, and a decree entered direct- 
ing the Land & Building Company to turn over ail its property, ac- 
counts, and papers to the trustée, to exécute deeds and assignments to 
vest the fee of its real estate in the bankrupt's trustée, and the several 
stockholders of the Land & Building Company ordered to transfer their 
stock in such company to the trustée. On considération of this order 
by the District Court, it was affirmed. Thereupon this pétition to re- 
vise was taken to this court. 

The case has had our careful considération, and we hâve reached 
the conclusion that the situation, readily distinguishable from that in 
Re Muncie Pulp Co., 139 Fed. 546, 71 C. C. A. 530, was one where 
the respondents were entitled to a plenary suit for the détermination 
of their rights. In so holding, we deem it proper to say that we are 
in no way challenging or qualifying the right of the bankrupt court to 
proceed by its own incidental bankruptcy process in the many claims 
made in bankrupt estâtes, where the property of, or what at one time 
was the property of, the bankrupt, is found to be in the hands of third 
parties. The extent to which this power is exercised is well illustrat- 
ed in Re Rieger, Kapner & Altmark (D. C.) 157 Fed. 609, where the 
commission and selling partnership, which was in bankruptcy, had as 
part of its assets a manufacturing corporation, and was the substan- 
tial owner of its stock. There the receivership of the partnership 
bankruptcy was extended to this subsidiary corporation, to whos;e 
property or substantial stock there was no other claimant. 
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But the présent case lias cléments différent from that case, and we 
do not regard it as décisive of the state of facts hère involved. The 
facts and situation of the présent case are such as in our judgment 
made the case one where a plenary action was the proper remedy. As 
such action will no doubt be brought, we deem it proper to abstain from 
any présent discussion of the facts, and upon them, and as to whether 
any error in point of fact was committed by the référée or the court 
below in deciding the case, we express no présent opinion. Having 
decided the jurisdictional question before us, and held the case was 
one for a plenary action, we leave the issue to that trial, unhampered 
by any présent views. 

The cause will therefore be remanded to the court below for fur- 
ther action in accord with this opinion. 



CONKLIN V. GUARANTY TRUST CO. OF NEW ÏORK. 
In re MORTON TRUCK & TRACTOK CO. 

(Circuit Court of Appeals, Second Circuit. May 12, 1920.) 

No. 236. 

Banks and banking <S;=154(5) — AU^ation of gênerai deposit not supported 
by pi'oof of spécial deposit. 

An action by a trustée in bankruptcy aiçainst a banli to recover the bal- 
ance of wliat was alle^cd to b(î a gênerai deposit made by banlcrupt, sub- 
ject to its cbeck. heUl not sustainert by évidence that the deposit was 
spécial, and withdrawals therefi-om wcre to be made only by checliS coun- 
tersigned by a tiiird party. 

In Error to the District Court of the United States for the Southern 
District of New York. 

Action at law by Job J. Conklin, trustée in bankruptcy of the Mor- 
lon Truck & Tractor Company, against the Guaranty Trust Company 
of New York. Judgment for défendant, and plaintiff bri*ngs error. 
Affirmed. 

The défendant hère and below Is a well-known banking company, and was 
sued by the plalntifC to recover the undrawn balance of a deposit aceount held 
by the Guaranty Company at the time of the banliruptcy of the Morton, etc., 
Company. The portion of the complaint material on this writ is the foUowing 
allégation : 

"That at divers tlmes prier to its ad.indicatlon in bankruptcy as aforepaid 

the said Morton Truck & Tractor Company, Incorporat-d, delivered various 

sums of money to the défendant wb'cli it recelved on deposit and agreed to 

repay to the sa'd Morton Truck & Tractor Company, Incorporated, or to its 

, order on demand." 

The answer need be considered no further than the flrst défense, which de- 
nied absolutely the above-quoted allégation. 

Wilder, Ewen & Patterson, of New York City John Ewen, of New- 
York City, of counsel), for plaintiff in error. 

Stetson, Jennings & Russell, of New York City (William C. Cannon 

ig=5For other cases see same topic & KEY-NUMBER in ail Kej-Numberea Digests & Indexes 
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and Harold W. Bissell, both of New York City, of counselj, for dé- 
fendant in error. 

Before WARD, HOUGH, and MANTON, Circuit Judges. 

HOUGH, Circuit Judge (after stating the facts as above). The sim- 
ple theory of the complaint is that the bankrupt in whose shoes the 
plaintifï trustée stands, had a gênerai deposit in defendant's bank, 
wherefore the relation between himself as trustée and the défendant 
vyas that of debtor and créditer, and further that the debt was (as spe- 
cîfically pleaded) payable on demand. 

That under the gênerai issue défendant could show that such was 
not the contract is well established. Milbank v. Jones, 141 N. Y. at 
page 345, 36 N. E. 388. Consequently it was properly proved that 
when the deposit account, to recover the balance of which this action 
was brought, was created, it was specifically agreed between the de- 
positor, the bank, and a corporation known as Gaston, Williams & 
Wigmore, that said account should be drawn against only by checks 
signed by the depositor and countersigned by Gaston, Williams & 
Wigmore. It further appeared that this contract had never been 
varied, attd the account had been diminished only by checks bearing 
the countersignature required, but that the plaintilï trustée had de- 
rnanded and sued for the balance of account without ever endeavoring 
tb get the countersignature or other consent of Gaston, Williams & 
Wigmore. 

There is some testimony in the bill of exceptions tending to show 
why this countersignature was required. While we think the testi- 
mony satisfactorily évidences the fact that the Gaston signature or con- 
sent to withdraw was the only security or saf eguard that the trust Com- 
pany had or has for a guaranty which it extended when the bankrupt 
corporation ma de a certain contract, we regard ail this évidence as im- 
material. The plaintiff has mistaken his remedy; his bankrupt never 
was a gênerai depositor in the Guaranty Trust Company ; it never had 
any right to withdraw said deposit on demand ; its right was spécial, 
ànd such withdrawals could only be had with the consent of Gaston, 
Williams & Wigmore, evidenced by their countersignature or its 
équivalent. 

Doubtless such countersignature or consent could not be withheld 
for unlawful or frivolous reasons, but that question was not and could 
not be presented in this litigation. The trial court was therefore right 
in refusing recovery ; but it was a mistake to enter judgment in the 
form before us. It was directed that "défendant bave judgment 
against the plaintiff upon ail the issues in this action," etc. But 
plaintiff should not be precluded from bringing, if necessary, another 
suit, in' which the position, right, interest, or duty of Gaston, Williams 
& Wigrriore can be ascertained and adjudicated. In this action no such 
procédure \yas possible, and indeed plaintiff objected throughout the 
triai to ail the évidence tending to explain why lie could not recover in 
this.suit, ;^nd why (perhaps) he ought to recover in another. 
, In view of the possibility, if not probability, of another trial or 
further proceedings in this matter, we may say that the Russian gov- 
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ernment has not had, and has not claimed, any interest in this deposit 
after it received the defendant's guaranty that the moneys would be 
applied to the expenses of manufacturing under a certain contract 
between the bankrupt and a Russian "purchasing commission." The 
foregoing is, of course, strictly limited to the record on this writ. 

The judgment below is modified, so as to direct a dismissal of the 
complaint, but not on the merits, or words to that eflfect, and, as modi^ 
fîed, affirmed, without costs in this court. 



ROSEMARÏ MFG. CO. v. HALIFAX COTTON MILLS, Inc. 

(Circuit Court of Appeals, Fourth Circuit. April 6, 1020.) 

No. 175.5. ': 

Equity ©=297 — Granting or refusing leave to file supplemental bill discre 
tionary. 

Granting or refusing leave to file a supplemental bill is usually in the 
discrétion of the trial court, and where its order refusing snch leave is 
not an adjudication of the merits, but leaves it open to complainant to 
obtain such adjudication by a nevs^ bill, it will not be reversed by the 
appellate court. 

Appeal f rom the District Court of the United States for the Western 
District of Virginia, at L,ynchburg ; Henry Clay McDowell, Judgei. 

Suit by the Rosemary Manufacturing Company against the Hahfax 
Cotton Mills, Incorporated. From an order refusing leave to filé 
supplemental bill, complainant appeals. Affirmed. 

W. W. Dodge, of Washington, D. C. (Robert Fletcher Rogers, of 
New York City, and Caskie & Caskie, of Lynchburg, Va., on the 
brief), for appellant. 

Melville Church, of Washington, D. C, for appellee. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

WOODS, Circuit Judge. Plaintiff appeals from an order of the 
District Court refusing leave to file a supplemental bill. The suit is 
for infringement of reissued patent No. 12159; the claim being in 
substance for a combination of Jacquard mechanism with a power 
loom. The decree of the District Court holding the patent invalid 
was affir.aed by this court (257 Fed. 321, 168 C. C. A. 405), for the 
reason that the claim v^^as for any combination, and not for a spécifie 
combination invented by the patentée. Thereafter the plaintiff as 
owner of the patent entered a disclaimer of "combination, however 
efifected," and of the three claims in the original patent, except when 
the combination embodied certain spécifie features set out; the com- 
bination actually worked out by Paterson, the patentée. Thereupon 
plaintiff filed his pétition in this court, setting out the disclaimer, and 
asking, among other things, leave to file a supplemental bill in the Dis- 
trict Court. In response to this pétition the court by order gave per- 
mission to plaintiff to apply to the District Court for leave to file a 

X^For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & iBdezœ 
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supplemental bill, and authorized the District Court to entertain the 
pétition and permit the cause to go to trial thereon. The District Court 
refused the application for leave to file the supplemental bill, saying 
its refusai was "mainly because of its belief that the accomplishment 
of plaintiff's assignor [the patentée] does not show invention." 

Granting or refusing leave to file a supplemental bill is usually in 
the discrétion of the trial court, and not réversible on appeal, except 
for abuse of discrétion. Mexican Central Railway Co. v. Pinkney, 
149 U. S. 194, 13 Sup. Ct. 859, 37 L. Ed. 699 ; Berliner Gramophone 
Co. V. Seaman, 113 Fed. 750, 51 C. C. A. 440. The trial court will be 
considered to hâve abused its discrétion when the appellate court is 
clear in its conviction that the action of the trial court was based on a 
material error of law, or will resuit in déniai of a fair trial in a matter 
of conséquence for which the nioving party can hâve no adéquate re- 
dress in another proceeding. 

If 'tlie District Court in the case before us had refused to allow the 
supplemental bill to be filed solely on the ground that the device in the 
suit did not show invention, and the plaintiff had no other remedy, we 
think the order would be appealable. It is not appealable, because 
there is a clear implication in the order that there were other reasons 
for the refusai, and because the plaintiff has filed a new bill setting up 
the patent under which its rights may be as f ully asserted as under the 
proposed supplemental bill. In this view the mère statement in the 
order that the main reason of the District Court for refusing the mo- 
tion was that the patent as presented in the supplemental bill does 
not show invention is not an adjudication of that point or of the merits 
in any respect. 

Affirmed. 



DODGE SALES & ENGINEERING CO. et al. v. FIRST NAT. BANK Or 

PITÏSTON et al. 

In re EXETER MACH. WORKS. 

(Circuit Court of Appeals, Thira Circuit. June 28, 1920.) 
~ No. 2514. 

Bankruptcy <S=>467 — Determining value of seeurîty held by creditor. 

Finding of tlie Di.strict Court, confirming tlmt of a référée fixing tlie 
value of collatéral lield by creditors of a bankrupt, for tlie purpose of 
determining tlie amount of their provable claim.s, affirmed. 

Appeal from the District Court of the United States for the Middle 
District of Pennsylvania ; Charles B. Witmer, Judge. 

In the matter of the Exeter Machine Works, bankrupt. The Dodge 
Sales & Engineering Company and others appeal from an order ôf 
the District Court, allowing claims of the First National Bank of Pitts- 
ton and others. Affirmed. 

îîenry C. Quinby, of New York City (L,. J. Luce, of New York 
City, of counsel), for appellants. 

(g=>For other cases see same toplo & KBY-NUMBBR in ail Key-Numbereû Digests & Indexes 
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W. L. Pace and H. L,. Mahon, both of Pittston, Pa., for appellee 
First Nat. Bank of Pittston. 

Mulford Morris and A. L. Williams, both of Wilkes-Barre, Fa., for 
appellees Luzerne Coimty Nat. Bank and others. 

P. F. O'Neill, of Wilkes-Barre, Pa., for appellee Safe Deposit Bank 
of Pottsville. 

Wm. W. Hall, of Pittston, Pa., for appellee People's Union Bank of 
Pittston. 

B. W. Davis, of Wilkes-Barre, Pa., for appellee Deposit & Savings 
Bank of Kingston and another. 

Chas. A. Shea, of Brookline, Mass., for appellee First Nat. Bank of 
Nanticoke. 

Before BUFFINGTON and WOOLLEY, Circuit Judges. 

PER CURIAM. In the bankruptcy of the Exeter Machine Works 
and in the distribution of its assets it appeared that certain creditors 
held notes secured by collatéral in the shape of second mortgage bonds 
of the Company. Question having arisen as to the value of such col- 
latéral, and what crédit should be given therefor, on proof of such 
claims, the court below ref erred the matter to the référée, who took tes- 
timony at great length and determined and reported the amount of such 
allowance in the several reports, audits, etc., in the case. Indeed, the 
whole controversy finally narrows down to a question of alleged error in 
the value to be given to thèse collatéral bonds as crédits. 

While the court below held the case was not properly before it, be- 
cause there was no pétition to review, it nevertheless considered it on 
its merits, and on such considération agreed with the référée. We 
hâve followed the same course, and assuming for présent purposes 
the case is also properly before us, we hâve considered the case de 
novo, and find no ground warranting us in convicting the court below 
of error. We therefore limit ourselves to announcing our décision, 
without discussing the proofs and findings, which, as we hâve said, 
are set forth at length in the reports, audits, and orders in the record. 

As a large sum of money is tied up by the pendency of this appeal, 
we direct the mandate be sent down without further delay to the court 
below for further proceedings. 



BIG VEIN POCAHONTAS CO. v. MARYLAND CASUALTY CO. 

(Circuit Court of Appeals, Fourth Circuit. April 21, 1920.) 

No. 1785. 

Principal and surety "^^igoCS) — Casualty company, wliich paid judgment, 
eiit itied to eiif orce it against insured for excess above policy. 

Tliat a casualty Insurance company, which assumed the défense of an 
action agalnst insured for death of an employé, refused a settlement of 
the clalm for less than the sum flnally recovered, held not to debar it 
from enforclng the judgment, which it had paid as surety in supersedeas 
bond against insured for the excess over the amount of its policy. 

^;=3For other cases see same topic & KEY-NUMB&R la ail Key-Numbered Dlgests & Indexes 
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Appeal from the District Court of the United States for the West- 
ern District of Virginia, at Roanoke. 

Suit in equity by the Big Vein Pocahontas Company against the 
Maryland Casualty Company. Decree for défendant, and complain- 
ant appeals. Affirmed. 

Robert R. Carman, of Baltimore, Md. (Barnes Gillespie, of Taze- 
well, Va., and James T. Carter, of Baltimore, Md., on brief), for 
appellant. 

D. Lawrence Groner, of Norfolk, Va., for appellee. 

Before KNAPP and WOODS, Circuit Judges, and ROSE, District 
Judge. 

ROSE, District Judge. Below the plaintiff was appellant, and the 
défendant appellee. They will be so designated in this opinion. The 
former operated a coal mine ; the latter writes employers' Hability In- 
surance. It insured the plaintiff to the amount of $2,500 against death 
claims, and undertook to défend at its own cost a suit therefor. 

One Repass, while working in plaintiff's mine was killed. A suit 
followed. Défendant conducted the défense, and a judgment was 
rendered against plaintiff for $7,000. A writ of error to this court 
was sued out; défendant becoming surety on the supersedeas bond 
then given. The judgment below was affirmed. The défendant paid 
it, took an assignment of it, and undertook to force plaintiff to re- 
pay to it the excess over the $2,500 for which the défendant was 
hound by its polic'y. 

Plaintiff thereupon filed this bill to compel défendant to enter the 
judgment paid and satisfied, on the ground that défendant, before the 
original suit was tried, knew that it was one which might well be lost, 
and, if it was, the judgment in ail probability would exceed $2,500; 
that it had a chance to compromise the case for $3,000; that it at- 
tempted to coerce the plaintiff to contribute more than $500 of this 
sum, so that it would escape some part of its légal liability for $2,500. 
Upon the refusai of the plaintiff to submit to this unfair exaction, it 
declined the offer of settlement, and the subséquent judgment for 
$7,000 was the proximate resuit of ils so doing. There is no sugges- 
tion of any lack of care, skill, or vigor in the défense that was made. 

Plaintiff's case rests upon the assertion that there was an attempt 
to force it to bear some part of defendant's Hability. The évidence 
fails to show that the défendant tried to do anything of the kind. It 
follows that the decree below, dismissing the bill, must be afïîrmed. 
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VERE V. BIANCHI et al. 

(Circuit Court of Appeals, First Circuit. July 3, 1920.) 

No. 1425. 

Courts ®=>438— Fédéral District Court for Porto Rico held without jurisdic- 
tion in action by foreign subjeet; citizenship ot défendants not appear- 
ing. 

Under Jones Act March 2, 1917 (Oomp. St. 1918, Comp. St. Ann. 
Supp. 1919, § 3803a et seq. ) , tlie fédéral District Court for Porto Rico Is 
without jurisdictlon of an action by citizen of France residlng in Porto 
Rico against résidents of the island; ttiere being no allégation or proof 
that the parties on elther side were citizens or subjects of a foreign 
State not domiciled in Porto Rico, or that they are citizens of a state, 
territory, or district of the United States not domiciled in Porto Rico. 

In Error to the District Court of the United States for the District 
of Porto Rico; P. J. Hamilton, Judge. 

Action by Charles Vere against Francisco Bianchi and others. 
Judgment for défendants, and plaintiff brings error. Judgment vacat- 
ed, and case remanded to the District Court of the United States for 
Porto Rico, with directions to dismiss for want of jurisdiction. 

Hamilton Rogers, of New York City (WiUis Sweet and Miles M. 
Martin, both of San Juan, P. R., and Hugo Kohlmann and Henry A. 
Stickney, both of New York City, on the briefs), for plaintifï in error. 

Benjamin F. Norris, of New York City (Cay. Colly Cuchi, of San 
Juan, P. R., and Phelan Beale, of New York City, on the brief), for 
défendants in error. 

Before BINGHAM, JOHNSON, and ANDERSON, Circuit 
Judges. 

BINGHAM, Circait Judge. This action was brought May 28, 1917, 
in the District Court of the United States for Porto Rico. In the 
complaint it is alleged that the plaintifï is a citizen of the republic of 
France now residing in Porto Rico, and that the défendants are rési- 
dents of Porto Rico. There are no allégations or proof that the par- 
ties on either side of the controversy are citizens or subjects of a 
foreign state or states not domiciled in Porto Rico, or that they are 
citizens of a state, territory, or district of the United States not domi- 
ciled in Porto Rico, and in the absence of such allégations or proof in 
actions brought since the enactment of the Jones Act on March 2, 1917 
(39 Stat. at Large, 951, 965 [Comp. St. 1918, Comp. St. Ann. Supp. 
1919, § 3803a et seq.]), the requisite diversity of citizenship to confer 
jurisdiction on the fédéral District Court for Porto Rico is wanting. 

Porto Rico Railway Light & Power Co. v. Diaz Mor, 253 U. S. , 40 

Sup. Ct. 516, 64 i,. Ed. , decided by the Suprême Court June 1, 

1920. 

The judgment of the District Court of the United States for Porto 
Rico is vacated, and the case is remanded to that court, with directions 
to dismiss the same for want of jurisdiction ; the défendants in error to 
recover their costs in this court. 

*S=sFor other cases see same topio & KEY-NUMBER in ail Key-Numbered Digests & Indexée 
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BURGESS BATTERY CO. v. SOLAR LIGHT CO. (HBINRICH ELECTRIC 
NOVELTY CO., Intervener). 

(Circuit Court of Appeals, Second Circuit. Marcli 3, 1920. On Motion for 
Kehearing, April 12, 1020.) 

No. 161. 

1. Corporations ®=>616 — In view of statute providing for settlement of af- 
fairs of dissolved corporation by directors, président was witiiout power 
to convey property. 

Under Act April 21, 1896 (P. h. N. J. p. 295), § 54, providing tliat on 
dissolution of a corporation its directors shall be trustées to settle its 
afïairs, with power to sell and convey its property, vvhere the charter of 
a corporation liad been declared repealed by the Governor pursuant to 
statute, a subséquent assignment of a patent by its président, purportingto 
act in its behalf, lield void, and the assignée held cbargeable with notice 
of its invalidity. 
3. Patents <S=202(3) — ^Assignée by unrecorded assignment «ititled to siiow 
inva'idity of subséquent assignment. 

Where a corporation had sold and asslgned a patent, but the assign- 
ment had not been recorded, the assignée, as équitable owner, held en- 
titled to show that a subséquent assignment by Its président after its 
dissolution was void. 

3. Patents ®=>328 — 7Î4,749, for portable electric light, valid and infringed. 

The Gill patent. No. 774,749, for a portable electric light, held not an- 
ticipated, valid, and infringed. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit by the Burgess Battery Company against the Solar Light Com- 
pany, wherein the Heinrich Electric NoveUy Company intervened. 
Decree for complainant, and défendant and intervener appeal. Modi- 
fîed, by directing decree for intervener. 

William F. Nickel and Drury W. Cooper, both of New York City, 
for appellant Solar Light Co. 

Wood, Cooke & Seitz, of New York City, for appellant intervener. 

Pennie, Davis, Marvin & Edmonds, of New York City (Arba B. 
Marvin and W. B. Morton, both of New York City, of counsel), for 
appellee. 

Before WARD, ROGERS, and M ANTON, Circuit Judges. 

WARD, Circuit Judge. [1] The first question which arises is as to 
title, viz. whether the patent belongs to the plaintiff Burgess Company, 
or to Heinrich Electric Novelty Company, which has been permitted 
to intervene. 

November 15, 1904, letters patent 774,749, for a portable electric 
light, issued to Edwin R. Gill, assigner, to Electric Contract Company, 
a corporation of New Jersey. March 16, 1907, the Electric Contract 
Company assigned the patent to Gustav P. Heinrich. April 7 Heinrich 
assigned it to the Heinrich Electric Novelty Company. Thèse two 
assignments were not recorded, and are therefore void as against any 
assignée from the company who was a bona fide purchaser without no- 
tice. 

^:=5Por other cases see same topic & KBY-NUMBBK in ail Key-Numbered Digests & Indexe» 
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January 6, 1909, the Governor of New Jersey by proclamation (P. L. 
N. J. 1909, p. 557) in accordance with chapter 187, Laws of 1896, and 
chapter 259, Laws of 1905, declared the charter of the Electric Con- 
tract Company to be repealed. In 1909 Armstrong, who had been 
président of the company, paid its debts and became its only creditor. 
February 26, 1918, Armstrong, as président, assigned the patent to 
Edwin R. Gill. March 6, 1918, Gill assigned it to Warren D. House. 
March 9, 1918, House assigned it to the plaintiff, Burgess Battery 
Company. 

March 4, 1919, the Burgess Battery Company filed this bill against 
the Solar Éight Company for infringement. April 5, 1919, the Solar 
Eight Company answered. July 3, 1919, the cause came on for trial, 
and the Heinrich Electric Novelty Company was allowed to intervene 
and claim ownership of the patent ; the rights of the parties generally 
to be settled in this suit. 

The District Judge said as to the assignment by Armstrong in the 
name of the Electric Contract Company: 

"In my judgment, under Armstrong's testimony he had the full control of 
ail the property of this concern. Now, of course, this was not property of the 
concern, beeause it had already been disposrd of în any strict sensé of the 
Word. The power of disposition of any thing that belonged to the concern was 
really in Armstrong. Hc was the équitable owner of the property. He was 
the président ; had been the président. As far as anybody had any authority, 
he had the authority to dispose of it in winding it up. It was within the 
power of the corporation Even though it was defunct, it had something over 
whieh it had control. There was property riVht to it. It is true it is a 
wrongful act to sell it after it had been disposed of before, but that is a mat- 
ter for the state to deal with; that is not a question that is to be cons'dered 
in this connection, in my iudsment. I do not thlnk that the fact that the 
Company had been proclaimed defunct, non-existing, would affeet the prima 
facie right of the président in the winding up to dispose of it ; at least not as 
to third persons, and at least not as against other third persons claiming 
rights. Prima facie po.ssession rests in tliem. It may be subject to defeas- 
ance by thè corporation, by the state ; but I do not think the transaction is 
a nullity." 

This amounts to saying that by paying the company's debts Arm- 
strong became the équitable owner of the company's property. As- 
suming this to be so, he did not become owner of this patent, beeause 
it belonged to the Heinrich Novelty Company, and Armstrong at that 
time knew it. Paying the company's debts did not make him the com- 
pany, or give him any authority to act for the company, which he did 
not otherwise hâve. When Armstrong made the assignment, the com- 
pany, if it existed at ail, existed only to be wound up for the benefit of 
creditors under section 54 of the act of New Jersey of April 21, 1896 
(Session Laws, page 295), which reads : 

"Upon the dissolution in any manner of any corporation the directe rs shall 
be trustées thereof, with full power to settle the affairs, eoUect the outstand- 
Ing debts, sell and convey the property and divide the moneys and other prop- 
erty among the stockholders, after paying its debts, as far as such moneys and 
properties shall enable them ; they shall hâve power to meet and act under 
the by-laws of the corporation and, under regu'ations to be made by a ma- 
jority of said trustées, to prescribe the terms and conditions of the sale of 
euch property, and may sell ail or any part for cash, or partly on crédit, or 
taKe mortgages and bonds for part of the purchase price for ail or any part 
of said property." 

266 F.— 24 
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I£ Armstrong remained président of the company for 11 years af- 
ter its charter was repealed, the directors also remained directors, and 
no reason appears why the statute should not hâve been comphed with. 

[2] It is insisted that only the company or its stockholders can ol>- 
ject and that the Heinrich Company has no standing to do so. If the 
Electric Contract Company had any interest which was affected by the 
assignment to Gill, this would be so ; but neither it nor its stockholders 
had any such interest. The Heinrich Company, which is injured, 
should be allowed to show, if it can, that Armstrong's assignment is 
invalid. To deny this rigbt on the ground that the Electric Contract 
Company, which has no interest whatever, does not coraplain would be 
inéquitable in the highest degree. 

The président of the company has, as such, no right to sell the com- 
pany's property. Cook on Corporations, § 716: 

"Président — His Power to Contrait for the Corporation The président of 

a corporation has no power, by reason of his office alone, to buy, sell, or con- 
tract for the corporation, nor to control its property, funds, or management. 
His duty is merely to préside at meetings of the board of directors, and to 
perform only such other duties as the by-laws or resolution of the board of 
directors may expressly authorlze. This is a rule established by the great 
weight of authority. 

"The board of directors may of course expressly authorlze the président to 
■contract ; or his authority to contract may arlse f rom his having assumed and 
exerclsed that power in the past ; or the corporation may ratify his contract 
or accept the beneflts of it and thereby be bound. But the gênerai rule is 
that the président eannot act or contract for the corporation any more than 
any other direetor. This question has frequently been before the courts, and 
many décisions hâve been rendered In regard to It. A large number of the 
cases are given in the notes below. 

"The question seems to bave arisen in many forms, and the great weight 
of authority holds that a président has no inhérent power to ropresent or 
contract for the corporation. His duties are confined to presiding and to 
voting as a direetor. The fact, however, that he is almost always the cor- 
porate officer who is directed to sign the corpoiate contracts that hâve been 
authorlzed by the board of directors has led to an enlargement of his im- 
portance as a corporate officer. Hence the rule has arisen in New York that 
a contract, which apparently Is a corporate contract, being signed by the 
président, is presumed to be a corporate contract until the want of authority 
of the président is sbown by the corporation. * * * " 

Accordingly, when the Burgess Company took title to the patent, 
depending on Armstrong's assignment as président of record in the 
Patent Office, it took the risk of his authority to make it. There was 
nothing whatever to show such authority, except his own statement to 
that effect in the acknowledgment. We think the assignment was a 
nullity. 

But, if the assignment were to be held merely voidable, it seems to 
us that the Burgess Company was put upon inquiry so as not to be 
without notice. Thèse facts were disclosed by Gill to Mr. Marvin, who 
was attorney for both House and the plaintiff, viz. : That Armstrong 
said he owned the patent, that no papers could be found, that there 
was no corporate seal to put on the assignment, and that the company 
had been out oî business a long time. The least examination would 
hâve shown that Armstrong, as président, had no authority to make 
the assignment, because there had been no meetings o£ the board of 
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directors smce 1907, and there could hâve been no resolution authoriz- 
ing him to niake the assignment. 

[3] Coming to the merits: Only daim 4 is in issue, which reads: 

"In a portable electric light, a lamp-supporting head having a concave 
reflecting top and a lamp socket therein a removable tlirust block fitting with- 
in said head and against said reflecting top, an aperture in said block, a lamp 
fitting in said socket and into said aperture, and a spring carried by said 
block adapted to press against one terminal of said lamp." 

l'he spécification (Unes 75-90) explains the purpose, as follows: 

"As shown in Fig. 1, wlion the spring n has becn flattened to a certain point 
by pushing home the battery cells, the edge of the top cell comes against the 
vmder side of the block lo, and fnrther compression of the spring n is thus 
prevented. This provision accomplishes two objects. It provents tho possibly 
excessive compression of the spring n from injuring the battery cells by push- 
ing in the carbon électrode, and it prevents the full pressure of the conflned 
cells from being brought under circumstauces of excessive straln upon the 
lamp terminal." 

We agrée with the District Judge that Gill did make an invention, 
viz. a shock absorber for portable electric lights by means of a thrust 
block around the fragile lamp, which would transmit any shock to the 
casing, and so save the lamp. This was not anticipated by any patent 
cited. The two chiefly relied upon by the plaintiflf are Vetter and Fen- 
iier. In Vetter any shock would be transmitted to a helical spring, and 
from it, if violent enough, directly to the bottom of the lamp; there 
being no thrust block to transmit the shock to the casing. Fenner 
does not carry the batteries in a cylinder with the lamp, and neither thf 
spécification nor claims describes a shock absorber device. 

As to infringement, the défendant accomplishes exactly the same re- 
sults with différences which are équivalents. It has a helical spring, 
instead of the flat spring. Its lamp-supporting head is in two portions, 
instead of one, held in place by the lens and its attaching rings ; no new 
resuit being obtained. It has in place of the patentee's block a métal 
cylinder, which transmits any shock to the casing around the lamp, just 
as the patentee's thrust block does. 

The court below is directed to enter a decree in favor of the in- 
tervener, the Heinrich Electric Novelty Company, instead of the Bur- 
gess Battery Company, and, as so modified, the decree is affirmed. 

On Motion for Rehearing. 

PER CURIAM. The court below found that the patent was valid 
and infringed, and that the Burgess Battery Company, plaintiff, was 
the owner of it. We affirmed the decree, except as to title, holding the 
patent belonged to the Heinrich Electric Novelty Company, and not to 
the plaintiff. 

At the trial ail parties agreed that the Heinrich Company might in- 
tervene. Regular practice required that it should define the purposes 
of its intervention, either in a bill or in an answer. This, however, 
was waived, and the order for intervention entered upon consent o£ 
the parties in the course of the trial prescribed that the order should 
"hâve the same force as if the said Heinrich Electric Novelty Company 
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upon s'uch intervention had served upon the parties hereto an answer 
or other pleading herein." New, either an answer or a bill filed by the 
intervener would certainly hâve been to the effect that the patent was 
valid and infringed as against the défendant, and that the intervener 
was the owner of the patent as against the plaintifîf. We must give to 
thèse informai proceedings the effect which the parties intended them 
to hâve. That effect, we think, was that ail questions between them 
should be settled in one suit. As évidence of this on the part of the 
défendant, Solar Light Company, it may be noted that it offered in 
évidence the assignments of the patent to the intervener, and its brief 
in this court concluded with language which shows that it expected 
ail disputes to be settled in this cause : 

"If the patent were valid, and if tlie défendant lias Infringed it, It would 
nevertheless be entitled to bave this suit dismissed upon the ground of a 
manifest defect in title. Notwitlistanding that defeet, however, since both 
the parties in question hâve joined in the attafk upon tlie défendant, it is 
promotive of justice to hâve the merits of the case, which are plain, adjudi- 
cated in favor of the défendant, so that it may not hereafter be subjected to a 
second suit by other claimants under the patent. This course was takpn in 
this court in a similar situation, in Vose v. U. S. Métal Products Ce, 219 Ped. 
747, at page 750, 135 0. 0. A. 445." 

The court below is directed to enter a decree that the patent is valid 
and infringed by the défendant, and that the Heinrich Electric Novelty 
Company is the owner of it, entitled to an interlocutory decree for an 
injunction and accounting against the défendant, with half costs of 
both courts to the défendant against the plaintiff, the Burgess Com- 
pany. 

Motion denied. 



JENNISON-WRIGHT CO. v. HEIVIPY. 

(Circuit Court of Appeals, Sixth Circuit. May 4, 1920.) 
No. 3319. 

1. Patents <S:=»168(2) — Acquiescence in rejection of claîm taunaterial, unless 

claim issued includes defendant's device. 

Under usual conditions, acquiescence in the rejection of a claim l)y 
the Patent Office is of no importance, unless the court is called on to dé- 
termine whether the daim as issued has a scope sufficiently broad to in- 
clude defendant's somewhat variant device. 

2. Patents ©='328 — Claim for wooden pavement void for want of invention. 

The Jennison patent, No. 1,061.296, for a wooden pavement, consisting of 
wood paving blocks with a spaclng projection extending In the direction 
of the grain along the vertical side of the block, held void for want of in- 
vention ; sucû spacing projection having been used on clay and brick pav- 
ing blocks, and the only spécifie advantages of the patentee's pavement 
being those inhérent in the materlal selected. 

3. Patents <Ss=»21 — Cliange of matcrial not patentable. 

A mère change of material is not patentable. 

Appeal from the District Court of the United States for the Eastern 
Division of the Southern District of Ohio ; John E. Sater, Judge. 

Suit by the Jennison- Wright Company against George L. Hempy. 
From a decree dismissing the bill, plaintiff appeals. Affirmed. 

^=9For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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A. M. Allen, of Cincinnati, Ohio, and Ralph Emery, of Toledo, 
Ohio, for appellant. 

Edward Rector, of Chicago, 111., for appellee. 

Before KNAPPEN, DENISON, and DONAHUE, Circuit Judges. 

PER CURIAM. The appellant, as owner of the patent in suit, 
appeals from a decree dismissing an infringement bill on patent No. 
1,061,296, granted to Jennison May 13, 1913, for a wooden pavement. 
The second claim sufficiently indicates the subject-matter involved. 
Tt is: 

"The combination wlth a wood paving block, providod with an intégral 
wood projection extendlng In the direction of the grain of the block along a 
vertical slde of the block, of a second block spaced from the flrst by the said 
projection." 

If, as is claimed, the défendant uses the identical construction, the 
validity of the patent is the only thing involved. A wooden block 
pavement should be laid with the end of the grain at the top, and 
properly spaced to permit filling the interstices ; each block should 
also be capable of expansion without distorting or "buckling" the 
pavement. Plaintiiï's "intégral wood projection" or rib, running with 
the grain, serves as an index, facilitating laying the block with the 
grain vertical, and also serves as a spacer in the laying opération. It is 
also said that this rib will crush, with relative ease, in case of block 
expansion, thereby permitting adjacent blocks to fill the intervening 
space, and that, in spite of such crushing, the rib and the adjacent 
portions of the block will hâve sufflcient elasticity to résume in part 
their original shape when contraction later occurs. It is denied that 
thèse éléments of usefulness exist in more than negHgible form; but, 
for présent purposes, we assume that they carry substantial utility. 

[1] In his original application, Jennison asked for a claim on a pav- 
ing block with a "crushable spacer." This being rejected upon référ- 
ence to a brick of similar form with a similar rib or spacer, which the 
Patent Office considered crushable, he amended so as to claim a 
paving block with a "fibrous, crushable spacer." This was again re- 
jected, both because he was attempting to describe his invention by 
adjectives, and because of the existence of wooden block pavements 
having a horizontal wooden strip interposed as a spacer between ad- 
jacent rows of blocks. He then formulated his claim as it was issued. 
It is évident that the spécifie form of spacer finally described in the 
issued claim is crushable in the sensé in which Jennison uses the word, 
and is fibrous, and the case is therefore one where, having made a 
broad claim and then having accepted a narrower one, the patentée 
would not be permitted to expand his claim as issued, so as to hâve 
the broader scope which he once abandoned ; but, since we assume 
that the défendant uses the exact and spécifie form to which the pat- 
entée limited himself, there is no occasion to resort to the rules of 
estoppel by Patent Office proceedings, or to place any dependence upon 
those rules in reaching a conclusion. Under ail usual conditions, ac- 
quiescence in the rejection of a claim is of no importance, unless the 
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court is called upon to détermine whether the daim, as issued, has a 
scope sufficiently broad to include defendant's somewhat variant de- 
vice. Baltzley v. Spengler Co. (C. C. A. 2) 262 Fed. 423, 426, 

C. C. A. . 

[2, 3] However, we do not find this Patent Office history wholly 
irrelevant. It emphasizes the fact that whatever spécial utility is 
attributable to the précise form and location of the spacing rib, as 
described in the claim and as compared with former known struc- 
tures, is due to the inhérent qualities of wood as compared with 
baked clay. There were earlier clay or brick paving blocks of sub- 
stantially the same form. Wooden paving blocks were in common use ; 
it was known that they should be set with the grain vertical; an 
intégral spacing rib would naturally be made with the grain parallel 
with the grain of the block — indeed, it might be difficult to make it 
in any other way; and this made the rib vertical, just as were the 
spacing ribs of the clay block. Because the wooden block and the rib 
were fibrous, with corresponding grain, the rib would crush or sink 
into the block with comparative ease, and there would be a measure of 
elasticity tending to return the parts to their original shape. Thèse 
things would not be true of the brick of similar shape; but thèse 
results come from the known qualities of wood. Ail the spécifie ad- 
vantages which the patentée, at the end of his course in the Patent 
Office, found himself relying upon were merdy those which were 
inhérent in the selected material itself ; and those qualities of wood 
were familiar to ail. We think the case is a plain one for the appli- 
cation of the rule that a mère change of materials is not patentable; 
because, after ail is said, it remains clear that Jennison did nothing 
else. There is rather close analogy to the facts involved in Brown v. 
District of Columbia, 130 U. S. 87, 9 Sup. Ct. 437, 32 L,. Ed. 863, 
and in Pressed Steel Co. v. Brownell & Co. (C. C. A. 6) 123 Fed. 
86, 59 C. C. A. 216; and the situation is practically parallel to that 
discussed by the Second Circuit Court of Appeals in N. Y. Belting & 
Packing Co. v. Sierer, 158 Fed. 819, 86 C. C. A. 79, where rubber 
tiles of smooth, rectangular form had been well known (as wooden 
paving blocks of that form had been), and tongue and groove tiles of 
a pottery material were also known, and the patentée made a rubber 
tile in the tongue and groove form of the old pottery material. This 
was held not to involve invention. 

Appellant relies especially upon Frost Co. v. Cohn (C. C. A. 2) 119 
Fed. 505, 56 C. C. A. 185. This may be easily distinguished. Clamp- 
ing studs of the shape and for the purpose shown had been made of 
métal, and yet it was held to be invention to make one of the same 
shape out of rubber. If it had been old to make thèse studs out of 
rubber in other forms and shapes, the patent, clearly, would not hâve 
been sustained; but what impressed the court as deserving was the 
thought that rubber could be used at ail in that association and for 
that purpose. To make the présent case parallel, it would hâve to be 
supposed that wooden paving blocks had never been used at ail, and 
that would put a very différent aspect on the matter. 

The decree is affirmed. 
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I. T. S. RUBBER CO. v. UNITED LACE & BRAID MFG. CO. 

(District Court, D. Rhode Island. June 11, 1920.) 
No. 111. 

Patents '2=328 — Beissue 14,049, for rubber heel, valid and infringed. 

Ttie ïufford reissue patent, No. 14,049, for a résilient heel lift having 
its body portion of coucavo-convex torm on every Une of cross-section, 
should be con-strued with référence to form and function of tlie structure 
shown. As so construed, claims 5, C, and 7 held not anticipa te<l, valid, and 
infringed. 

In Equity. Suit by the I. T. S. Rubber Company against the United 
Lace & Braid Manufacturing Company. Decree for complainant. 

Lyman & McDonnell, of Providence, R. I., Charles A. Brown, of 
Chicago, 111., and F. O. Richey, of Elyria, Ohio, for plaintifï. 

Oliver Mitchell and Joseph T. Brennan, both of Boston, Mass., 
for défendant. 

BROWN, District Judge. The bill charges infringement of reis- 
sued letters patent No. 14,049, January II, 1916, to John G. Tuflford, 
for "résilient heel." Claims 5, 6, and 7 are in issue: 

"5. A heel lift of substantlally iionmetallic résilient materlal having its 
body portion of eoncavo-convex form on every Une of cross-section, the concave 
upper face lying entirely below a plane passing through the rear upper edge 
and the breast corners of the lift. 

"6. A heel lift of substantlally résilient materlal having its body portion 
of eoneavo-eonvex form on every Une of cross-seetlon, the concave upper faee 
lying entirely below a plane passing through the rear upper edge and the 
breast corners of the lift ; said lift belng provided with nail-receiving open- 
ings located near the center thereof. 

"7. A heol lift of substantlally résilient materlal comprlsing a body portion, 
the attaehing face of which is concave and the tread face of whlch is convex 
on every Une of cross-section and uormally held in such form by its own in- 
hérent resiliency ; the concave attaehing face lying entirely below a plane 
passing through the rear upper edge and the breast corners of the lift, where- 
by to cause the entire margin of said lift to exert a uniform pressure on the 
heel of a shoe when said lift la posltioned on the heel and the convex tread 
faee thereof depressea to flatten said lift." 

The defendant's heel is descrîbed in letters patent No. 1,266,578, 
May 21, 1918, to Gambino, assigner to défendant, for "rubber lift 
for boots and shoes." 

The plaintiff states that the defendant's commercial heels are not 
in exact accordance with the Gambino patent, since the breast edge 
is arched, though shown straight in the Gambino patent. 

The Tufïord patent in suit has been sustained by the Circuit Court 
of Appeals of the Sixth Circuit. Fetzer & Spies Leather Co. v. I. 
T. S. Rubber Co., 260 Fed. 939 ; United States Rubber Co., v. I. T. 
S. Rubber Co., 260 Fed. 947. The first of thèse décisions approves 
and adopts, with some réservations, the opinion of Judge Westen- 
haver in the District Court. 

Since the hearing in the présent case counsel hâve presented a fur- 
ther décision of that court, dated March 2, 1920, in the case of 

^ï^For other cases see same topic & KBY-NUMBER in ail Key-Numliered Digests & Indexœ 
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Elyria National Rubber Co. v. I. T. S. Rubber Co., 263 Fed. 979, re- 
versing an order for preliminary injunction, and further considering 
the TufFord patent in suit. 

The défense in the présent case is based upon prior art publications, 
under Rey. Stats. U. S. § 4886 (Comp. St. § 9430). 

The principal publications relating to what are termed "concavo- 
convex" heels are prior patents, Ferguson, 638,228, 1899; Nerger, 
661,129, 1900; Wolf, 653,161, 190O; Corman, 745,793, 1903; Haie, 
740,124, 1903. 

The défendant states that neither the Wolf nor Corman patents 
were before the court in any previous case, and that, while the Haie 
patent was set up in the United States Rubber Co. Case, it was not 
noticed in the opinion. The Ferguson and Nerger patents, however, 
hâve received the most careful considération of the courts of the Sixth 
Circuit throughout ail the litigation. The Haie patent was cited 
by the examiner in the Patent Office. 

The Circuit Court of Appeals for the First Circuit had before it 
plaintiff's patent for a raold in I. T. S. Rubber Co. v. Panther Rubber 
Co., 260 Fed. 934, 938, reversing the decree of the District Court, 253 
Fed. 63. 

There also has been other litigation, but in view of the fui! dis- 
cussion in the cases above referred to it seems unnecessary to consid- 
er it. 

It appears in évidence in the présent case, as in former cases, that 
Tuflford conceived the idea of constructing a spherical concavo-convex 
heel. He nailed a flat sheet of rubber to the top of a round or globu- 
lar type of wooden newel post, and eut out and fashioned a heel lift, 
which, v^'hen free from the stress which held it to the wood, assumed 
the shape described in his spécification in the words: 

"Owlng to the curvature of the concave attaching face of the lift, the rear 
upper edge and breast corners of said concave attaching face are disposed in 
a plane above the upper side edge and the breast edges of the lift." 

The corresponding feature of Tufïord's molds is pointed out in the 
opinion of the Circuit Court of Appeals in I. T. S. Rubber Co. v. 
Panther Rubber Co., 260 Fed. 934, 939: 

"The edges of the opposing surfaces at every point are concavo-convex." 

Tufïord's adoption of the spherical form for a rubber lift, intend- 
ed to be flattened and held flat to the heel, shows clearly his concep- 
tion of utilizing the retractive force of his material to secure a nrm 
attachment to the heel. He chose a form requiring great pressure to 
expand it to fit a flat surface, in order to utilize a proportionately 
great retractive force of the flattened arches of résilient material. 
The efïort of the flattened résilient material to regain its normal shape 
was strongly exerted upon the edges of the heel at ail points — at 
the breast edge as well as at the side edges — thus eflfectively sealing 
ail the seams. 

In defendant's brief it is said: 

"The writers and Mr. Livermore en.'-ortain the opinion that the advance of 
Tufford, if any, was in the production of a spherical concavo-convex heel, a 
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pecuUarity of wlùcli is tliat, when shapod to hecl form, the sidns and breast 
would be ai'cUed and a tliree-point first contact developed." 

The daims in suit, when read as descriptive of such form, are not 
anticipated by any of the prier art publications upon which défendant 
relies. 

In construing the claims of the patent we should bear in mind that 
they are not intended to describe merely shape or form, but a struc- 
ture of résilient material as it appears before application to the per- 
formance of its function, and that performance of function is the 
patentee's main object. We should read the words of the claims 
primarily as descriptions of a mechanism rather than as descriptive 
of a peculiarity of shape, irrespective of the functions to be performed. 
As the spécification shows clearly that the form and the résilient qual- 
ity of the material are to co-operate in the performance of a definite 
mechanical function, after the described form has been distorted and 
flattened by nailing the lift to a heel, it is évident that a mère compari- 
son of forms before attachment should not necessarily be conclusive 
in determininç the question of infringement. 

The plaintiff's and defendant's structures must be compared in 
respect to their similarity in mode of opération and performance of 
their intended functions. 

A like comparison should be made of the prior art structures with 
those of plaintiff and défendant, rather than a mère comparison of 
form before application. 

The words of the claims also should be read primarily as words of 
description of a mechanism, rather than as words of limitation to 
any spécial peculiarity of form, which is nonessential to the perform- 
ance of the intended function. It would be a narrow construction of 
the claims to limit them to the feature of a three-point first contact, 
or strictly to a form which, like Tufl^ord's, was a true section of a 
holiow sphère. 

It cannot be believed that the claims were allowed by the Patent 
Office, after repeated rejections, merely because of the distinction of 
a three-point contact before the attachment of the lift. It is manifest 
that they were allowed because the patentée was able to establish both 
structural and functional différences between Tufford's lift and the 
prior art structures cited against him. The file wrapper shows that 
throughout the application proceedings the patentée insisted upon and 
emphasized functional différences rather than mère différences of 
shape. 

The principles relating to the interprétation of claims, discussed in 
the opinion of Judge Putnam in the leading case of Reece Button-Hole 
Machine Co. v. Globe Button liole Co., 61 Fed. 958, 10 C. C. A. 194, 
forbid us from construing thèse claims merely as descriptive of form. 
Winans v. Denmead, 56 U. S. (15 How.) 330, 14 L. Ed. 717. 

The spherical form, with its three points higher than any others, 
was distinguishable from the prior art devices, in which ail of the 
edges were in the same plane, as in Ferguson, or in which ail edges 
but the breast edge were in. the same plane, as in Nerger, not only by 
the three-point contact, but principally by the curvature of the face 
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described in the claims as a "concavo-convex form on every line o£ 
cross-section," and described in plaintiff's brief as "arched from 
the center in ail directions towards the edge." When a face of this 
shape was flattened by a strong pressure, which also flattened the 
convex back, the retractive effort of the résilient material to regain its 
shape was exerted upôn every part of the edge. The inward pull 
agajnst ail the outer edges was strong, and suiîîcient to hoid the lift in 
position on the heel until it could be further secured by nailing. It 
could then be securely and permanently attached to the heel without 
the use of cernent, an important practical advantage. The spherical 
form, which is perhaps best adapted to perform this function, is ca- 
pable of considérable modification without destroying or substantially 
impairing Tuftord's mode of opération. 

Even if the form should be so modified as to bring ail the edges into 
the same plane, while still retaining enough of the concavo-convex 
form on every line of cross-section to perform the function of seal- 
ing the breast edge as well as the side edges, the substance of the Tuf- 
ford it'veiition would still be employed. If the changes in the form 
which the lift assumes before attachment do not substantially effect the 
mode of opération during and after attachment, they should be re- 
garded as nonessential changes. 

The words "concavo-convex form on every line of cross-section" 
— i. e., longitudinal as well as latéral — relate to features essential to 
the performance of functions. The three-point first contact is, as 
défendant states, a peculiarity of the true spherical construction; but 
the pressure required to flatten the arched edges between thèse three 
points is comparatively slight, and the retractive effort of the material 
in an effort to regain the three-point form, seems of slight practical 
conséquence in comparison with the performance of the function of 
sealing the edges by flattening the arches which radiate from the 
center in ail directions towards the edges. 

Even if the Gambino patent and the defendant's commercial heeî 
dispense with the arches between Tufford's three points of first con- 
tact, they do not escape infringement thereby, if they adopt that fea- 
ture of construction which is the operative mechanical feature which 
seals the breast edge as well as the side. edges. 

I do not recall that in the file wrapper proceedings the patentée 
insisted that the three-point first contact was in itself of functional 
conseciuence, or that the pressure required to bring thèse thrèe points 
into the same plane, or the retractive effort resulting therefrom, was 
relied upon to seal the edges. It was said in the Patent Office, as in 
the spécification : 

"Owing to the ourvature of the concave attachlng face of the lift, the rear 
upper edge and breast corners of said concave attachlng face are dlsposed in 
a plane above the upper side edges and the breast edges of the lift." 

This descriptive statement of three extrême boundary points of 
the curved face I am unable to regard as a limitation, using that term 
in the sensé that it is ordinarily used in the law of patents. The 
described concavo-convex form on every line of cross-section may still 
exist, though thèse boundary points are eut oflf. Obviously the inven- 
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tion is in what lies beneath the plane of thèse upper boundary points. 

In United States Rubber Co. v. I. T. S. Rubber Co. (C. C. A.) 260 
Fed. 947, the question of the construction of the claims in suit was 
regarded as "a serions question," but was decided in favor of the 
plaintiff's contention that the side edges are not a part of the face. 

In considering whether the expression, occurring in the claims in 
suit, "the concave upper face lying entirely below a plane passing 
through the rear upper edge and breast corners of the lift," is broader 
than the expression used in claim 10, "the rear upper edge and breast 
corners of the concave attaching face of the lift being disposed in 
a plane above the upper side and breast edges of said concave attach- 
ing face," each claim must be read in connection with the spécifica- 
tions and drawings, and we should not lose sight of the fact that in 
the spécification (page 2, col. 2, lines 91-105) both of thèse expres- 
sions are used after the preceding words : 

"By références to Figs. 2 and 4 of tbe drawings It will be seen," etc. 

Both are descriptions of what is disclosed in Figs. 2 and 4, which 
is one thing, and not two différent things. This shows, as it seems 
to me, that as used in the spécification they are alternate descriptions 
of the same, and not of différent, breadth. 

The argument that through a comparison with claim 10 the claims 
in suit are to be broadened, and to be so read as to exclude the side 
edges from the face, seems to me artificial and unsatisfactory, and to 
require that we should give différent meanings to phrases which the 
spécification uses as alternative descriptions of the structure show- 
ing the drawings. It does not seem to me essential to make this dis- 
tinction in order to préserve the substance of the invention which 
Tufford made. 

The question of infringement in this case seems to be not a verbal 
question, but a substantial question. The main distinction from the 
prior art stated in the claims is in the words "concavo-convex on every 
line of cross-section," interpreted by référence to verbal descriptions 
and drawings of the spécial spherical form adopted by Tufford, with 
the addition of a further description of that spécial form by référence 
to the location of the face with référence to the plane of three points. 

After reading the file wrapper there can be no doubt that Tufford 
throughout the proceedings insisted upon functions and operative ef- 
fect rather th'in upon mère form as the substance of his invention. 

I find no reason for holding him estopped from claiming that his 
patent is infringed by the adoption of his new mode of opération in 
a form changed only in features nonessential to the performance of 
function. With due respect to the opinion in U. S. Rubber Co. v. 
I. T. S. Rubber Co. (C. C. A.) 260 Fed. 947, 950, it does not seem to 
me necessary, in order to avoid the appropriation of the substance of 
Tufford's invention, to make a distinction in claims between the lo- 
cation of the upper face and the location of the upper edges. It seems 
to be sufficient to say that the claims in suit describe Tufford's embodi- 
ment of his invention and are infringed by any lift embodying the sub- 
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stance of that invention, though in nonessential particulars the form 
may be changed. 

Tufford's structure seems to be distinguishable from the prior art, 
in that it relies upon the flattening of the longitudinal arch or arches 
of a spherical concavity, and upon the corresponding retractive ac- 
tion of his résilient material to seal the breast edge of the lift. 

Nerger's central location of his nails or screws shows the extent to 
which he relied upon retractive action of a flattened arch of résilient 
materîal to seal the side edges ; but he also seems to rely upon this 
central attachment by nails or screws to hold the breast edge of his lift 
in contact with the heel. 

Hale's patent, No. 740,124, discloses the conception of forniing a 
dish-shaped lift, by inserting in a cavity eut out from a flat pièce of 
rubber, backed by canvas, "to limit the expansion of the rubber plate 
on the under side," a pièce of leather larger than the cavity, in order 
to exert a side pressure in ail directions, and thus to cause the sur- 
rounding material to curve or belly outwards. While this might give 
longitudinal arches, as well as latéral arches, so that, where tfie whole 
lift was flattened, the area of contact would be increased at the 
marginal edges, I find no sufficient disclosure of a conception of using 
the strong retractive force of flattened arches of résilient material 
to seal ail the edges. His use of leather and canvas in his combina- 
tion seems to indicate the contrary. The leather is to put pressure 
upon the rubber, and the canvas is to prevent expansion of the rub- 
ber plate on the under side, and the lift will be subjected, not only to 
thèse strains, but to the pressure necessary to flatten the lift. Hale's 
lift seems to be an impractical combination, involving a mode of opéra- 
tion substantially différent from that of Tufford's heel, even if it can 
be described as concavo-convex on every line of cross-section before 
application to the heel. 

In considering claim 7, due weight must be given to the expression 
"normally held in such form by its own inhérent resiliency." Ferguson 
uses a spring plate to "assist in imparting the desired curvature to the 
rubber." Wolf's holding plate is an essential and dominant feature 
of his invention. Nerger uses a spring plate with latéral arms, which 
performs not merely the function of washers, but serves also as a 
spring clamp or bearing portion. Tufïord's conception avoKled the 
need for such devices, since by adopting the spherical form for a lift 
intended to be flattened, and to seal the edges through the efifort of the 
résilient material to regain its normal form, he relied upon, and utiliz- 
ed, the retractive quality of his material to the best advantage. This, 
in my opinion, was a true inventive conception. It not only dispensed 
with impractical and detrimental features expensive and difficult to 
manufacture, but made a unitary structure which better utilized the 
inhérent resiliency of the material to perform functions which prior 
inventors thought made metallic reinforcement désirable, if not nec- 
essary. It was a change which was, however, something more than 
the mère omission of metallic reinforcement. Tufford's change to the 
spherical form, whereby he increased the grabbing action of the edges 
ail around the lift, must be regarded as an improvement over those 
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forms of rubber lifts which are merely concavo-convex in latéral 
cross-section. The use of such earlier forms of lifts, without rein- 
forcing spring plates, but merely with washers of the ordinary type, 
would not, in my opinion, infringe the Tnfford patent, nor embody the 
substance of Tufford's inventive conception. 

In U. S. Rubber Co. v. I. T. S. Kubber Co. (C. C. A.) 260 Fed. 
947, 950, the court said of so-called U. S. Co. lifts : 

"We must therefore classify defendant's lifts with Tufîoi'd, rather thaii 
NergtT," flndiiîg in the infringing device a "central dépression in the longi- 
tudinal cross-section, whlch causes the oenter of the edge of the breast to 
tend to hug the heel, and the application of the same test to the Nerger 
«amples, made in the identical molds which he used, discloses an absence of 
thls quality." 

A like comparison of the exhibits in the présent case leads to the 
conclusion that in respect to the means for sealing the breast edge the 
defendant's lifts bear a doser resemblance to Tufïord than to Nerger, 
or other devices of the prior art. 

The defendant's showing of the prior art, as represented in the 
publications, does not, in my opinion, require us to hold the claims in 
suit void for noninvention, nor fuUy support its contention that its 
structure is derived from the prior art without infringement upon 
Nerger. 

Though the structures involved in the case are simple, and their 
mode of opération not difficult to understand, the case présents ques- 
tions of infringement by no means free from difficulty. If we treat 
the claims merely as verbal descriptions of form, and accept the de- 
fendant's contention that it "is charged only on shape claims," then 
there is great force in its argument that the defendant's lift, with 
edges ail in the same plane, or so nearly so that only a very slight pres- 
sure, developing no retractive effect is required to flatten the breast 
edge, and with an attaching face of irregular form, with a central 
cavity and with flattened surfaces at différent angles, is not concave at 
ail. If, however, we read the words of the claims, in connection with 
the spécification and drawings, as descriptive of an operative device 
designed to utilize the resiliency of flattened arches to exert pressure 
to seal ail the edges, and in the light of the évidence that this was 
accomplished so efifectually as to dispense with the use of cernent and 
to greatly facilitate the attachment and adhérence of the lift to the 
heel, and compare the thing claimed with the defendant's lift in respect 
to their substantial identity as operative devices, we must, I think, find 
infringement. 

It appears that the défendant, in advertisements to the trade, has 
called its lift "true conoavo-convex," and described its inner surface as 
"concave," and claimed for it the advantages of ease of attachment 
without cernent, and tight fit of the edges, which are improvements 
which Tufford brought into the art. 

I am of the opinion that claims 5, 6, and 7 of the Tufford patent 
in suit are valid and infringed, and a draft decree may be presented 
accordingly. 
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SCOTT & WILLIAMS, Inc., v. ARISTO HOSIBRY CO., Inc. 

(District Court, S. D. New York. May 4, 1920.) 

1. Patents ®=>313 — Invalidity must be clear on face of patent to warrant dis- 

missal. 

A motion to dismiss a blll for iiifringement on the ground that the pat- 
ent is void on its face, if really arguable, must be denied. 

2. Patents -S^SSS — No. 1,333,714, for stockings, not void on its face. 

The Scott patent, No. 1,233,714, for a seamless knit stocking having a 
structural variation of the knit fabric at the back resembling a seam in 
appearance, held not void on its face, either for want of invention or 
utility or for déception. 

3. Patents >S=>133 — For imitation construction not necessarily invalid as de- 

ceptive. 

Where a patentée contributes a new construction, whereby an imitation 
is made, it cannot be presumed that the purpose of the imitation is to 
decelve, and indeed an Imitation may be of great utility. 

In Equity. Suit by Scott & Williams, Incorporated, against the 
Aristo Hosiery Company, Incorporated. On motion to dismiss bill. 
Denied. 

Emery, Booth, Janney & Varney, of Boston, Mass. (F. L,. Emery, of 
Boston, Mass., of counsel), for the motion. 

Howson & Howson, of New York City (Charles Neave and Hubert 
Howson, both of New York City, of counsel), opposed. 

MAYER, District Judge. The motion is to dismiss the bill on the 
ground that the patent (No. 1,233,714, granted to Scott on July 17, 
1917) is void on its face. It is contended that the patent is void (1) 
for want of invention; (2) for lack of utility; (3) because deceptive 
on its face. 

The spécification reads in part : 

"My invention relates to circular knit or seamless stockings having therein 
jin imitation of some of the charaeteristic appearances of straight or flat-fash- 
ioned and seamed stockings. The Improvoments of récent years in the manu- 
facture of circular knit seamless stockings hâve made them désirable articles 
of vs-ear, but there stlU exists in the mlnds of some conservative purchasers a 
habit of choice in favor of the type of stocking having a seam at the back of 
the leg, whch préjudice is not based upon any présent advantage or merit in 
the seamed stockings, however great such advantage may hâve been at past 
times. Unthlnking purchasers stlU dépend upon superflcial characteristics 
of the once superlor sort of stocking to indlcate to them a désirable article of 
purchase, without examinlng the stocking for the other structural features 
upon which a more intelligent choice mlght be based. Such persons usually 
prefer, when they can be induced to make a décision on their respective merits, 
that type of stocking having no seam at the back, which bas nianifest advan- 
tages as an article of wear. The existence of a large body of préjudice of 
this sort In the mlnds of the public unfalrly militâtes against the sale of cir- 
cular knit articles of hosiery. One purpose of my présent Invention Is to pro- 
vide in such hosiery an imitation of the superfidal appearance of the stockings 
<it the other type, so that circular knit stockings made accordlng to my Inven- 
tion will not be unfalrly associated in the mlnds of such purchasers with a 
crudt and inferior class of goods, but may be taken upon their relative merit 
as garments. One of the appearances, the absence of which leads the unln- 
lormed public to belleve the stocking is an Inferior stocking, is a mark at the 

.^ssPor other cases see same toplc & KBY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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back of the leg incidental to making on a flat-fashionlng or straight machine, 
causod hy the transfer of loops of one wale to loops of an adjacent wale. In 
the usual article thèse marks occur at the back of the leg above the ankle, 
on either side of the seam marking the back central Une of the stoeking. 
When finlshed for sale, such fuU-fashioned stockings are folded on the Une 
of the seam, and the mark of thèse transfers is couspicuous and distinctlve." 

The claims are : 

"1. A seamless stocking havlng therein at the back of the leg a structural 
variation of thè knit fabric of which it is composed, imitating the narrow- 
ing marks occurriug in seamed or other narrowed stockings. 

"2. A seamless stocking havlng a tapered leg having the same number of 
needle waies therein throughout and separatcd structural marks occurring in 
the same needle wale on each side of and near tlie central back lirie of the 
stocKing at lue tapered portion only thereof. 

"3. A seamless stocking having a tapered leg, a mock seam at the back 
of the leg, and separated marks imitating transferred narrowings at either 
side of the mock steam in said tapered portion. 

"4. A seamless stocking having a tapered leg and tuck-stitch marks sepa- 
rated in the direction of the length of the stocking occurring in the same 
needle wale on each side of the central back line of the stocking at the 
tapered portion." 

1. Want of Invention. 

[ 1 ] A motion to dismiss on the face of letters patent is very much 
like a motion at law to dispose of a pleading because frivolous. If 
the motion is really arguable, it must be denied. In Mallinson v. Ryan 
(D. C.) 242 Fed. 951, the mère inspection of a design patent was ail that 
was necessary. See, however, Bavley & Sons, Inc., v. Blumberg, 254 
Fed. 696, 166 C. C. A. 194. 

[2] The spécification hère sets fofth, inter alia : 

"At the back of the leg, and at the location of this taper, and preferably 
in the same needle wales, 4, lying a flxed distance f rom and on each side of the 
central bacK needle wale, ô, on which the stocking Is folded when finlshed and 
ready for sale, I form during manufacture marks, t>, preferably separated as 
shown, of a différent texture from the remainder of the fabric, as made, for 
instance, by transferring loops from one needle wale to an adjacent neeaie 
wale, or by making a drawstitch or group of drawstitches, or by a tuck 
stitch extenfling over two or more courses. I prefer the latter structure, 
which is illustrated in Fig. 2, etc. (Unes 80-94)." 

The foregoing talks of structure in terms of art, and therefore, 
whether claim 1, which refers to a "structural variation of the knit 
fabric," sets forth a claimed invention is a question of fact. Whether 
the patent is or is not for an aggregation cannot be surely gathered 
from the face of the patent itself. Béer v. Walbridge, 100 Fed. 465, 
40 C. C. A. 496; Stillwell v. McPherson, 183 Fed. 586, 106 C. C. A. 
354; Kimball v. Noesting, 262 Fed. 148, C. C. A. . 

2. Want of Utility. 

The bill of complaint allèges (1) extensive use; and (2) that défend- 
ant has "made, used, and sold the improvements described in and 
claimed in said letters patent." Further, it might well be that the seam- 
less stocking hère concerned is useful, both from the standpoint of 
economy in manufacture and comfort and convenience to the wearer. 
See, also, Magic Ruffle Co. Case, 2 Fish. Pat. Cas. 330, Fed. Cas. No. 
8,948. 
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3. Déception. 

[3] This point is linked to some extent with point 2, supra. De- 
fendant's counsel hâve quite aptly contended that the patent discloses, 
not a mère imitation, but a new construction, whereby an imitation is 
made. A careful reading of the spécification shows that one of the im- 
portant objects sought to be attained is that — 

"Circular knlt stockings made according to my Invention will not be 
* * associated * * * with a crude and inferlor class of goods, iut 

maj/ 6e taken on their relative merits." (Italics mine.) 

It cannot be assumed that the dealer will palm off the goods as having 
a searh when they are seamless. The argument, coUoquially stated, 
must be assumed to be. 

"Hère is a seamless stocking, with an imitation of tlie seam to wliicli you 
liav'e been accustomed ; but, trom tlie standpoint of material, make, and wear, 
it is as good or better than the stocking with a seam." 

If the dealer deceives by statement, or, by some tricky method of 
sale, then he who is injured may hâve a cause of action. But where a 
patentée contri butes a new construction, whereby an imitation is made, 
it cannot be presumed, at the threshold, that the purpose of the imita- 
tion is to deceive. Indeed, imitations may prove of great utility. They 
may serve the public just as acceptably and effectively as the real article 
at less cost. 

A striking illustration is Oriental Tissue Co. v. Dejonge, 218 Fed. 
170-173, 134 C. C. A. 50. No one is concerned if the gold leaf efïect 
on the cover of a law book is accomplished by imitation gold leaf 
instead of real gold leaf. So, also, in Simplex v. Renfrew, 221 Fed. 
637, 137 C. C. A. 361 ; Id., 250 Fed. 863, 163 C. C. A. 177, where the 
ingénions inventor devised a sample card which efïectuated a substan- 
tial saving over the old saraple method of "swatches" of goods. See, 
also, Denton v. Fulda, 225 Fed. 537, 140 C. C. A. 521 ; Proctor & 
Gamble v. Berlin, 256 Fed. 23, 167 C. C. A. 295. 

I hâve not overlooked Rickard v. Du Bon, 103 Fed. 868, 43 C. C. A. 
360, which, it seems to me, is quite distinguishable from the case at 
bar. 

The motion is denied, with leave to défendant to answer within 20 
days. 
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In re WELBORNB. 
Claim of LITTHAUER, 

(District Court, S. D. New York. Aprll 24, 1920.) 

1. Bankruptcy ©=330 — Statement of claim under oath is prima facie proof of 

validJty. 

The statement under oath of a claim ago.inst a bankrupt makes a prima 
facie case, and if it conforma to tbe requirements of tlie statute and is 
not objected to proves tlie daim, and If objected to It still is prima facie 
proof of the validity of tlie claim. 

2. Bankfuptcy 'S='330 — Procédure on supplementary proof of claim. 

^> hère a claim as lîled was not sufliciently spécifie, and to save time tlie 
référée permitted claimant to supplément it by oral testimony, which sup- 
ported the claim, such testimony will be regarded as written Into the 
claim and as making a prima facie case. 

In Bankruptcy. In the matter of Walter E. Welborne, doing busi- 
ness as Welborne & Ce, bankrupt. On review of order of référée 
disallowing daim of Edward h. Litthauer. Reversed. 

Archibald Palmer, of New York City (C. Edward Benoit, of New 
York City, of counsel), for claimant. 

John ly. Lyttle, of New York City, for bankrupt. 

MAYER, District Judge. This is a review of an order of the 
référée disallowing Litthauer's claim. The procédure before the réf- 
érée brings up an important question of practice. 

Under date of March 12, 1919, Litthauer filed with the référée a 
claim for $1,875.65. Attached to the claim, and apparently as a part 
thereof, was the following in the nature of attempted detailed infor- 
mation ; 

"50 per cent, of profits made in sales by tlie above-named bankrupt to the 
Suumarine Beat Company, Wright-Martin Airplane Company, New York Ship- 
piiig Koard, Fédéral Shipbuilding Company, Navy Department, in accordance 
with terms of agreemeut between the bankrupt and said Edward L. Litthauer, 

§1,875.65." 

It wilI be noted that the claim does not set forth whether the agree- 
ment was written or oral, nor does it give any information as to the 
amount of profits upon each sale, nor the date of the sale. The proof 
of claim as filed was insuffîcient, and upon objection could bave been 
properly disallowed. 

The bankrupt offered a composition of 60 per cent, to bis creditors, 
and that offer of composition was confirmed by order of this court. 
The resuit is that the bankrupt is necessarily interested in seeing that 
only just and proper claims are allowed against him. 

His attorney moved for a hill of particulars, which the attorney 
for claimant did not furnish, and the failure so to do, so far as can 
be gleaned from the record, was because such was not the correct 
procédure. Thereupon the référée concluded that the particulars of 
the claim could be supplemented by the oral testimony of the bank- 
rupt, and that such course was préférable to taking an adjournment 

©=»For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexe» 
266 F.— 25 
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for the purpose o£ furnishing a bill of particulars. The claimant there- 
upon testified to an oral agreement with the bankrnpt, which in sub- 
stance and effect was that the bankrupt had agreed with claimant to 
give him 50 per cent, of the profits on sales made by him and to allow 
him $40 a week as expense account. It can readily be seen that in 
a case of this kind it is difficult for a claimant, without access to the 
books of the bankrupt, to prove what the profits on the sales were, and 
therefore to prove what 50 per cent, of said profits was. 

The claimant testified that one Ennis, who was the manager of the 
bankrupt, gave him a mémorandum, which is set forth in détail (at 
page 12 of the typewritten minutes), noting the profit on varions sales, 
which profit aggregated $3,589.34. At an adjourned hearing the 
original claim was reduced by the claimant to $1,515.85. 

Ennis was called by the claimant, but, owing to various objections 
to profïered testimony, not much light was thrown on the situation. 
The bankrupt's former attorney was also called, and his testimony 
was properly taken, because the transactions to which he referred were 
not solely between his client and himself, but in the présence of a 
third party, to wit, the claimant. He testified to certain conversa- 
tions and transactions, which need not be referred to, but which 
showed at least that Litthauer had corne into business contact with 
the bankrupt. At the conclusion of the testimony of Litthauer, 
Knnis, and the bankrupt's former attorney, a motion was made on be- 
half of the bankrupt to strike out ail the testimony of Litthauer on 
the ground that it had not been connected. This motion was granted, 
and thereupon a motion was made to dismiss the proof of claim on 
the ground "that no contract whatever has been proven." This mo- 
tion was also granted, and the claim dismissed. 

[1] The proper procédure in respect of allowing or disallowing 
claims has long been settled in this district. In the case of In re 
Sumner (D. C.) 101 Fed. 224, Judge Thomas pointed out that the 
"statement under oath," referred to in section 57a of the Bankruptcy 
Act (Comp. St. § 9641), "is at once the claimant's pleading and his 
évidence, and makes for him a prima facie case." Collier states : 

"A claim proven as required by the act should be received and filed by a 
référée receiving it, and amounts to a prima facie case, thus proving the debt 
for ail purposes in the proceedings, unless objected to or edntinued for consid- 
ération. * * • Even if objected to, the sworn proof of claim is prima 
facie évidence of its validity. • • • " Collier on Bankruptcy (llth Ed.) p. 
783. 

Remington (2d Ed.) p. 594 et seq., is to the same effect. See, also, 
In re Shaw (D. C.) 109 Fed. 780; Whitney v. Dresser, 200 U. S. 532, 
26 Sup. Ct. 316, 50 L. Ed. 584; Matter of Mcintyre & Co., 174 Fed. 
627, 98 C. C. A. 381 ; In re United States Wireless Telegraph Co. 
(D. C.) 201 Fed. 445. 

[2] In the case at bar, the orderly procédure would hâve been to 
require the claimant to amend his proof of claim to the extent neces- 
sary to conform with the Bankruptcy Act and rules ; i. e., to make 
clear upon the face of the claim at least the nature of the agreement. 
As, however, the référée, in order to save time which might hâve 
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been lost by an adjournment, permitted the claimant to supplément 
the defects of the claim by oral testimony, this testimony will be 
regarded as written into the claim, and as now constituting the claim- 
ant's claim. As such, the claim in accordance with settled authority 
"amounts to a prima facie case." I do not need to détermine how 
much in money the claimant has shown, because that will be a matter 
for considération hereafter. 

Upon the record before me it is impossible to understand upon what 
theory the claim was disallowed. Counsel for the bankrupt suggested 
m argument that the référée did not believe there was any agreement 
between the claimant and the bankrupt, and that this belief was due to 
the fact that there were some inconsistencies in the claimant's testi- 
mony. I am unable to find any serions inconsistencies in this testi- 
mony, and on the record as it now stands the claimant is entitled to 
something. The oral agreement which he testified he made with the 
bankrupt is the kind of agreement which business men frequently 
make with each other. The fact that claimant did not make a de- 
mand while the bankrupt was away, and during the 60 or 90 days 
period of crédit upon which the goods were sold, is not at ail strange. 
'ihe case is very much as if a court refused to send a case to the 
jury, even though there was some évidence to support a plaintiff's 
claim. A judge or référée, as the trier of the facts, is only justified 
in discarding uncontested testimony, where that testimony is so un- 
usual and extraordinary as to be manifestly inconsistent with truth. 
No such situation is presented by this record. 

The claim is therefore sent back for further hearing, and the pro- 
cédure will be as follows: The testimony already in will be accepted 
as prima facie évidence of the claim. The bankrupt may then offer 
such proof as he may be advised. The bankrupt may, of course, 
further examine Litthauer, Ennis, or Lamison as he may be advised, 
and each side may offer such évidence of persons or documents as 
it may be advised. The référée will then report upon the merits. He 
will satisfy himself as to whether the claimant has any claim, and, if 
so, for what amount. 

In the circumstances, I think it will be advisable to send the matter 
to another référée, and to that end I designate Référée Olney to hear 
the claim in accordance with thèse instructions. 
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CUTLEB V. CUTLER-HAMMER MFG. CO. 

(District Court, D. Massachusetts. February 3, 1920.) 

No. 1138. 

Corporations >S=>642(4%) — Corporation held to liave been doing business 
within State, notwithstanding claim that business belonged to subsidiary. 

A foreign corporation, wliicli had filed notice of withdrawal from busi- 
ness within the state, and created a subsidiary corporation of the same 
name to do business therein, but which conducted ail its dealings with the 
local agent of the subsidiary corporation directly, and not through the 
offlcers of subsidiary, is présent within that state and district, and may 
there be served with process, though on its books it recorded the busi- 
ness done with the agent as business of the subsidiary. 

At Law. Actioti by Henry H. Cutler against the Cutler-Hammer 
Manufacturing Company. On plea in abatement. Plea adjudged bad, 
with leave to answer over. 

James E. Young, of Boston, Mass., for plaintifif. 
Choate, Hall & Stewart and Charles O. Pengra, ail of Boston, Mass., 
for defendantv 

MORTON, District Judge. The issue of fact tendered by the plea 
in abatement was by agreement of parties heard by the court on dépo- 
sitions and oral testimony. The décisive question is whether the de- 
fendant corporation was so présent within this district as to be sub- 
ject to suit hère. It it was, service could be made upon it in the man- 
ner provided by the state statutes, and was so made. 

The facts are as follows : The défendant is a Wisconsin corporation 
It is of substantial size, and manufactures a line of electrical goods 
which are sold pretty broadly throughout the country. It organized 
as a subsidiary a New York corporation of the same name — for I re- 
gard the use of the word "The" as part of the corporate name, and 
the différence between "Manufacturing" and "Mfg." as unsubstan- 
tial — to act as its selling agent in New York and New England. Up to 
the tinie when this was done, the défendant itself had maintained an 
office in Boston, and had filed the required power of attorney with the 
commissioner of corporations in Massachusetts. After the New York 
corporation was organized, the défendant revoked its own power of 
attorney, and the subsidiary filed one and complied with the Massa- 
chusetts requirements of foreign corporations doing business in this 
state. I see no reason to doubt that it was the intention to hâve the 
défendant corporation withdraw from business hère, and to leave that 
business in charge of the New York corporation; and I see nothing 
fraudulent or improper in the plan, except, perhaps, the confusion 
likely to arise from the identity of names between the principal and 
the agent. 

The real question is whether, in spite of an intention to the con- 
trary, the défendant has in fact continued to do business hère. At 
the time when the présent action was.begun the lease of the Boston 

ÊsaFor otlier cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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office was in the name of the New York corporation, and Mr. Foote, 
the manager of the office, was appointed by the New York corpora- 
tion. He in turn selected the subordinate employés, about a dozen in 
number. Foote's salary was paid by the défendant, and se were ail 
other expenses of the office. Some of the employés were paid by 
check direct from Milwaukee, and some by Foote with money sent 
from there. The stationery and supplies, except those bought locally, 
were furnished by the défendant. General direction and control of the 
office was exercised by the defendant's sales manager, Mr. Stevens, 
who gave instructions to Foote. The policy of the Boston office was 
determined by the defendant's directors. Except the appointment of 
Foote, there is no évidence of any act of conirol by the New York 
corporation over the Boston office. It was operated as if it were 
an office of the défendant. Foote reported ail sales to the défendant, 
and remitted to it ail collections which he received. Bills for goods 
made at the defendant's factory, and sold through the Boston office, 
were sent ont by the défendant. Foote did not hâve authority to 
enter into contracts for the défendant, nor, so far as appears, for the 
New York corporation. His duty was to forward orders for accept- 
ance. Nor did he hâve power to adjust claims. 

There was kept at the Boston office a considérable stock of goods, 
from which Foote was authorized to make sales, and did make sales 
from time to time. The money so obtained was forwarded to the 
défendant. Foote also furnished men to do repair work, and the de- 
fendant rendered bills for such services on mémorandum from Foote. 
In Ihe advertising matter put out by the défendant, it referred to the 
Boston office as its office, and it made the same statement in letters 
which it sent to prospective customers. It is true, as the défendant 
says, that for présent purposes its présence within this jurisdiction 
cannot be founded ujjon an estoppel, and that this case is not the same 
as one in which a party to a contract made hère was endeavoring 
to bring suit. Eut where the facts concerning a business office leave 
it in doubt whether A. did business there, his statement that he did 
so may be very significant. 

On the facts stated it would ordinarily be held that the défendant 
corporation was so présent as to be subject to suit. The défendant 
contends, however, that it is relieved from that liability by the arrange- 
ment between it and the New York corporation. That arrangement is 
testified to hâve been as f ollows : Ail the expenses of the Boston 
office paid by the défendant were charged to the New York corpo- 
ration ; ail receipts by the défendant from the Boston office were cred- 
ited to the New York corporation ; ail the goods sent by the défend- 
ant to the Boston office for sale were billed to the New York cor- 
poration; and, speaking generally, as between the défendant and its 
subsidiary, the Boston office was treated as belonging to the latter. 
The management and control were exercised by the défendant, ac- 
cording to the testimony, because it was cheaper and better to con- 
centrate ail the bookkeeping and financing of the entire organization 
in a single office. If this évidence be accepted, the défendant argues 
that the business in Boston was really the business of the New York 
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corporation, se that the défendant itself was not présent hère, and had 
no représentative on whom process could be served. 

The arrangement claimed by the défendant to exist between the 
two companies is entirely oral ; no written évidence of it is produced. 
The goods sent to the Boston office by the défendant were marked with 
its name, or at least they were not so marked as to indicate to Foote 
that they belonged to the New York company. The fire insurance 
policies on them are not produced. I doubt whether Foote understood 
that they were goods of the New York company. They were treated 
as if they belonged to the défendant. 

I see no reason to doubt that the accounts on the books were kept 
as the défendant contends ; but it seems to me very doubtf ul whether 
the mère book entries were sufficient to transf er the title of the goods 
sent to Boston f rom the défendant to the New York corporation. The 
subsidiary seems to hâve amounted to little more than a bookkeeping 
arrangement. In my opinion, the défendant was doing business at 
the Boston office, and Foote was its représentative in charge of that 
business. 

Upon ail the évidence, I find and rule that the défendant was 
présent and doing business at the "Boston office," so called, that 
Foote was its représentative in charge of that business, and that due 
and sufficient service of process in this action was made upon it. 

Plea in abatement adjudged bad, with leave to answer over. 



DAMPSKIBS ACTIESELSKABET SANGSTAD et al. v. fflNES, Director 

General of Raiiroads. 

(District Court, D. Massachusetts. March 17, 1920.) 

No. 1652. 

1. Shipping ®=»179 — Time requîred for overdue docking held not déductible 

from demun-age for repairs made necessary by a«cident. 

Though the tlme within which a vessel was to be dry-docked under the 
charter had expired before the accident, and the repairs to the mast made 
necessary by the accident could hâve been made while the vessel was in 
dry dock, the reasonable tlme for dry-docking is not to be deducted from 
the time required for the repairs to the mast, which were necessary before 
the vessel started a voyage whieh the charterer intended to make and 
dld make before vessel was placed in dry dock. 

2. Shipping <®=>179 — ^Necessary demurrage for time required for repairs due 

to accident not reduced by making ottier repairs at sanie time. 

Demurrage for the tlme required for necessary repairs to a vessel's 
mast wlU not be reduced because, during the same time, other repairs, 
not made necessary by the accident, and which could hâve been made 
while the vessel was taklng on or dlscharging cargo, were made. 

In Adniiralty. L,ibel by the Dampskibs Actieselskabet Sangstad 
( Sangstad Steamship Company) and others against Walker D. Hines, 
Director General of Raiiroads. Decree directed for libelants. 

Storey, Thorndike, Palmer & Dodge, of Boston, Mass., for libelants. 

Henry F. Hurlburt and Hurlburt, Jones & Hall, ail of Boston, 
Mass., for respondent. 

^=3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digeste & Indexes 
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MORTON, District Judge. In view of the stipulation of the par- 
ties as to évidence, the motion to recommit the assessor's report is 
denied. 

The other questions arise on the libelant's exceptions to the asses- 
sor's report. The principal question, and the only one which has been 
argued, relates to the amount of damages allovved as demurrage; the 
other items are not objected to. 

The libelant claims 8V^ days demurrage at the rate found by the 
assessor, viz. $1,875 per day. This is the time which the steamer 
was actually eut of service at Boston for repairs to the mast, and 
which was necessarily required for such repairs. The assessor al- 
lowed only 3 days of it for the following reasons : By the charter 
party the steamer was to be dry-docked every 6 months. She was last 
dry-docked before the accident on July 28th. As the accident hap- 
pened on February 14th, dry-docking was then overdue. It usually 
consumed 2^/4 days of the steamer's time. The assessor seems to hâve 
ruled, in effect, that the owners should hâve dry-docked the steamer 
and in connection therewith hâve made the repairs on the mast, which 
would hâve saved 2% days' lost time ; his view being, as I understand 
it, that the diy-docking had to be done anyway, and the vessel had to 
be laid ofï for that purpose in the immédiate future, and that there- 
fore the injury to the mast did not pro tanto necessitate lost time. 

Deducting this 2% days from the 8V2 left 6 days, of which the as- 
sessor allowed only one-half for the following reason: While re- 
pairs to the mast were going on, the charterers made certain repairs of 
cargo damage; i. e., injuries to stanchions, rails, hatch combings, 
etc., caused by loading and discharging cargo. Thèse repairs were 
not pressing, and could hâve been made without laying up the ship; 
but, as she had to be laid up to repair the mast, the charterers took 
advantage of the opportunity to make them at the same time. They 
cost more than the repairs to the mast. The respondent contends that 
such repairs had to be completed before the expiration of the charter 
party in August following, and that therefore they should be re- 
garded as presently necessary work. The assessor found, however, 
that— 

"There was évidence to show, and I flnd and report that the cargo damages 
could be, and often are, repaired whlle a vessel is loading or discharging cargo, 
and that it was not necessary to lay her up to make those that were made In 
this case." Report, p. 7. 

He nevertheless apportioned the 6-day period between the two sets 
of repairs and held the respondent liable only for one-half of it. 

[1] That good judgment required the immédiate repair of the mast, 
I hâve no doubt. It is the arm of the ship by which she lifts cargo 
and handles heavy weights. In large ports where the docks hâve dis- 
charging apparatus, the ship's derricks are often not required, but in 
many places there is no other way to load or unload. They ought to 
be kept ready for service. The Sangstad's subséquent course shows 
this. Proceeding from Boston to Norfolk or Baltimore, she there 
loaded cargo for Cuba, where she discharged it, it is said, by her 
own tackles — something which she could not hâve done if the repairs 
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on the mast had net been completed. It was after that voyage that 
she went into dry dock. The assessor finds that — 

"The Injury to the mast did not render the steamer unseaworthy or unflt 
to go to sea, Ijut the mast was an. important part of the ship's equipment that 
the charterer was entitled to the use of, and as I flnd, and report, miule it 
reasonable, i£ not necessary, to hâve it repaired immediately" (sic). Keport, 
P-6. 

Undoubtedly a vessel ought not to be allowed to make a direct prof- 
it out of an award for an accident, but I do not think that the owners 
or charterers of the Sangstad were bound to modify their future plans 
concerning her in order to give the respondent the benefit of this 
rule. If they needed the ma.st at once for the contemplated voyage, 
which was the fact, and did not intend to dry-dock the vessel until 
after that voyage was completed, they had a right to make the repairs 
at once, and the respondent must pay for the time lost. The 2 14 days 
was, in my opinion, improperly deducted from the demurrage time. 

[2] As to the apportionment of the 6 days between the cargo re- 
pairs and the mast repairs : As above observed, there is no question 
but that the entire time (8% days) was required for the repairs to 
the mast. The assessor has expressly found that the cargo repairs 
could hâve been made without withdrawing the vessel from service. 

"They did not require tlie laying up of the steamer at the time, but properly 
could liave been deferred to a later time, either wlien the ship was in dry 
doclc or when she was loading or discharging and engaged In profita blo use." 
Keport, p. 7. 

Clearly they were not pressing, nor immediately required. This 
being so, I do not think that the case cornes within any of the au- 
thorities which hâve been relied upon by the respondent. 

In my opinion the entire time occupied by the repairs on the mast 
ought to hâve been compensated for. In so far as the assessor has 
found and ruled to the contrary, the libelant's exceptions to his report 
must be sustained. The libelant may présent a decree. 



TIIE MILLINOCKET. 

(District Court, E. D. New York. June 22. lOSp.) 

1. Bîarîtime liens <S=65 — Claim of reliance on third person for payment an af- 

firmative défense as rispects burden of proof. 

An answer of a subcharterer to a libel filed agalnst a ship for coal de- 
livered on board, that the subcharterer had entered into a charter party 
on the vessel with a third person by which the latter was to pay for 
coal, and that libelants had been informed thereof, was an afiirmative 
défense, of whlcli the burden of proof was on the subcharterer. 

2. Maritime liens i®=29^Libelants, dealing personally with third person in 

fumishing coal, could not assert lien. 

In a proceeding against a ship to recorer for coal delivered on hoard, 
facts held to justify a flnding that libelants dealt with a third person 
personally, and did not rely on the crédit of the ship, so that libelants 
could not assert a lien. 

@s>Far otber cases seo same topic & KE3Y-NUMBBR in ail Key-Numbered Dlgests & Indexes j 
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3. Maritime liens <S=40 — Coal fiiriiisiiers' lien on vessel held vvaived. 

In a proceeding against a sliip to recover for coal doliverod on board, 
court held justlfled in holding that any lien against the ship had been 
waived by libelants' attempt to eoUeet from a tiiird porson, wlio was a 
party to a charter party on the vessel, before seeking paymeut elsewhere. 

4. Jlaritime liens «S^'SO — Furnishers of coal, notifled of charter party, had no 

lien on vessel. 

Furnishers of coal on board a vessel, after notice of the terms of a 
charter party requiriug one not the owuer to pay for ail coal, were not 
entitled to a lien upon the vessel. 

In Admiralty. Libel by H. F. Willfuehr and H. Willfuehr, copart- 
ners doing business under the name and style of the American Fuel 
& Shipping Company, against the steamship Millinocket, her engines, 
boilers, etc. L,ibel dismissed. 

Macklin, Brown, Purdy & Van Wyck, of New York City (Pierre 
M. Brown, of New York City, of counsel), for libelants. 

Léo H. Healy, of New York City (Duncan & Mount and Joseph K. 
Inness, ail of New York City, of counsel), for claimant. 

GARVIN, District Judge. [1] This libel was fîled against the 
Millinocket to recover for coal delivered to and placed on board that 
steamship October 14, 1919. Delivery and price are not in dispute. 
The answer of Harriss, Magill & Co., Incorporated, allèges that, at 
the time the coal was ordered and delivered, Harriss, Magill & Co., 
Incorporated, as subcharterers, had entered into a charter party on the 
vessel with one Crotois, by which the latter was to pay for ail bunker 
coal supplied to the boat, and that when the coal was ordered the 
libelants had been informed that Crotois alone was liable therefor. 
Thus an affirmative défense is raised, and the burden of proof is on 
the claimant. Three witnesses, none of whom apparently hâve any 
interest in the outcome, tesiified that the facts were made known clear- 
ly to libelants when the coal was ordered. Two witnesses, both in 
the employ of the libelants, deny that such statements were made. 
The argument of libelants is that the testimony of thèse two is more 
convincing than that of the other three, because it is unlikely that coal 
to such an amount would hâve been sold upon the responsibility of 
Crotois alone (who was not known to the libelants), and without re- 
course to the boat, particularly in view of the fact that the demand 
for coal was gênerai, and there was no necessity whatever for taking 
any risk by a sale to one of uncertain responsibility. 

[21 On the other hand, it is pointed out that the bunkering con- 
tract obligated the libelants to bunker ail vessels "belonging to, operat- 
ed, or chartered by Frederick F. Crotois." I think this indicates that 
ihe libelants were prepared to deal with Crotois personally, and, taken 
in connection with the testimony, justifies a finding that the claimant 
has sustained the burden of proof. Any significance that may be 
claimed from the fact that the name of the vessel is typewritten first 
in the bills for coal, as supporting the contention that the crédit of the 
vessel is relied upon, is offset by the action of the libelants in seeking 
payment from Crotois before any attempt was made to collect from the 

'oi oU>-î osseB see same toplc & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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owner. AU acts and circumstances must be considered. The Lucille 
(D. C.) 208 Fed. 424. Upon this finding, no lien upon the vessel can 
be asserted. The Kate, 164 U. S. 458, 17 Sup. Ct. 135, 41 L. Ed. 512 ; 
The Sylvan Glen (D. C.) 241 Fed. 731 ; The South Coast, 247 Fed. 84, 
159 C. C. A. 302; The Oceana (D. C.) 233 Fed. 139. 

Two other questions are involved: First, did the libelants waive 
their lien against the boat by their subséquent conduct? Second, if 
such lien was not waived, did it attach, irrespective of the agreement 
raade by which Crotois alone was to be liable? 

[3] The first question need not be decided, in view of the finding 
of fact that the libelants were notified that the coal was to be paid for 
by Crotois and that they were informed of the charter party; but it 
should be observed that, if a décision were necessary, the court would 
be fully justified in holding that the lien had been waived by libelants' 
attempt to collect from Crotois before seeking payment elsewhere. 
The Eastern (D. C.) 257 Fed. 874. The case is not in conflict with 
The William B. Murray (D. C.) 240 Fed. 147, and The Hattie Thomas 
(C. C. A.) 262 Fed. 943. In neither of the latter cases was a charter 
party involved, nor was the Hattie Thomas Case intended, I take it', 
to overrule The Eastern. 

[4] Finally, it is asserted that libelants had a lien, even if they 
were notified that the boat was under charter. Coyle v. North Ameri- 
ca S. S. Corp. (C. C. A.) 262 Fed. 250, and The South Coast, origi- 
nally decided in the Northern District of California, and reported at 
233 Fed. 327, are relied upon in support of this contention. In the 
Coyle Case the libelant did not know the terms of the charter party, 
and. in the case of The South Coast the charter party was so drawn as 
to seem rather to concède authority to the charterer to bind the vessel. 
Thèse cases cannot be held to overrule the well-settled law applicable 
to the action at bar. 

The libel must be dismissed. 



In re LOMBARDY INN CO., Inc. 

(District Court, D. Massachusetts. December, 1919.) 

Bankruptcy ©=391(3) — Beferee niay temporarily enjoin action of ejectment 
by landlord of banknipt. 

A référée held to hâve properly made an order temporarily enjoining 
prosecution of an action of ejectment previously conimenced by the land- 
lord to recover possession of premises in possession of banlcrupt and in 
which it was conducting its business when the pétition in bankruptcy was 
tlled. 

In Bankruptcy. In the matter of the I^ombardy Inn Company, In- 
corporated, bankrupt. On review of order of référée, temporarily 
enjoining prosecution of ejectment in state court. Afïïrmed. 

The f ollowing is the opinion of Référée Olmstead : 
This was a pétition to review an order entered by me on this 12th day of 
December, appointing Au^stus T. Beatey, Esq., receiver of said estate, to- 

^ssFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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gether with authority to oarry on the business. Immediately after said ap- 
pointment, while Mr. Richard W. Haie, counsel for tlie landlord, Mr. Samuel 
D. Elmore, counsel for the debtor corporation, and Mr. Francis R. Mullen, 
counsel for creditors, wore présent, a pétition was presented by Mr. Beatey, 
the receiver, requesting that the landlord be enjoiued from interfering with 
the court's custody and the prosecution of a suit of ejeetment in the municipal 
court of the city of Boston. The counsel for the landlord contended that his 
client dld not hâve actual possession of the premises, but only a "right of 
possession." I flnd as a fact that at the time the pétition in bankruptcy was 
flied the Lombardy Inn Company, Incorpora ted, was actually in possiîsslon ot 
the premises and conducting the business, that the custody of tlie business, 
according to the rule laid down in Mueller v. Nugent, 184 U. S. 1, 14, 22 Sup. 
et. 269, 46 L. Ed. 40.5, 7 Am. Bankr. Rep. 224, passed into the possession of 
the court, and that the dobtor's business is now held and maintained by the 
receiver as the ofRcer of the court. 

In order, therefore, that the court's custody and possession miglit not bc 
interfered with I ordered the receiver, in accordance with section 11b of the 
Bankruptcy Acf (Comp. St. § 9595) to appear in the suit pending in the state 
court and défend the interests of the estate, and in order to protect those 
Interests and préserve the court's custody I entered a temporary restraining 
order in accordance with the practice heretofore foUowed and the doctrine 
laid down in Chambers, Calder & Co. (D. O. R. I.) 3 Am. Bankr. Rep. 537, 98 
Fed. 865, 867. See In re Crawford, Plummer Co. (D. C. Mass.) 42 Am. Bankr. 
Rep. 92, 253 Fed. 76, affirmed as Gardner v. Gleason (C. C. A. Ist Cir.) 43 Am. 
Bankr. Rep. 644, 259 Fed. 755, 170 C. C. A. 555. 

While the référée, under General Order 12, subd. 3 (89 Fed. vii, 32 C. C. 
A. xvi) may not "enjoin any court or oiHcer of the United States or of a 
State," the practice in this district, foUowiiig the instructions of Hon. Francis 
C. Lowell, has been to enjoin the parties where necessary. In re Roger 
Brown & Co. (C. C. A. 8th Cir.) 28 Am. Bankr. Rep. 336, 196 Fed. 758, 762, 116 
C. C. A. 386; In re Dana (0. C. A. 8th Cir.) 21 Am. Bankr. Rep. 683, 167 Fed. 
529, 93 C. C. A. 238. The pétition for review states that "there is an error of 
law apparent on the record in that the référée interfères with jurisdiction 
already taken of the subject matter by the municipal court prior to adjudica- 
tion." My answer to this contention is that no state court, although proceed- 
ings for ejeetment were pending, has acquired any actual iwssession of the 
premises, and that the District Court's actual possession and custody of the 
bankrupt's premises attached as of the filing of the pétition in bankruptcy. 
Fairbanks Shovel Co. v. Wills, 240 U. S. 642, 649, 36 Sup. Ct. 4G6, 60 L. Ed. 841, 
36 Am. Bankr. Rep. 754. And the said question, together with the pleadings, is 
certifled to the judge for his opinion thereon. 

Francis R. Mullin, of Boston, Mass., for receiver. 
Haie & Dorr, of Boston, Mass. (Richard W. Haie, of Boston, 
Mass.), for petitioner for review. 

MORTON, District Judge. At the time when the receiver in bank- 
ruptcy was appointed he found the bankrupt still in possession of 
the premises, claiming to hold under a written lease. The lessor, 
alleging a breach of condition, had already instituted ejeetment pro- 
ceedings in the state court. The learned référée temporarily enjoined 
the prosecution of thèse proceedings to give the receiver time to tufn 
around. The premises are a hôtel of some 30 rooms and a restaurant 
having a substantial business of its own. 

In holding that the receiver should not be immediately tumed into 
the Street, but should hâve an opportunity to look things over and 
décide whether or not to défend the ejeetment case and try to re- 
tain the lease for the benefit of the estate, and in staying the ejeetment 
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proceedings for that pnrpose, it seems to me that the learned référée 
was right. Under the circumstances a high degree of diligence will 
be required of the receiver; and after a reasonahle time has elapsed 
the lessor can inove to vacate the restraining order, 
Order of référée affirmed. 



THE CEÏLON MARU. 

THE JEANETTE SKINNER. 

(District Court, D. Marylaiid. Jmio 21, 1920.) 

1. Shippîng '^^^2%, New, vol. 8A Key-No. Séries — Liability in rem attaches 
to government ship. 

A sliip may be lield liable for a collision, which occurred while she was 
owned by the government and operated by its employés for its public 
milltary purposes, if the court lias jurisdlctîon. 
«. Shîpping 'S=>3%, New, vol. 8 A Key-No. Séries — Court has jurisdiction of 
governiiient owned ship in collision prior to use in merchant service. 

Under Shippîng Aet, § 9 (Comp. St. § S14(5e), a government owned 
ship in the merchant service, or a privately owned ship, Is not Immune 
from arrest by reason o£ a collision occurring wliile the ship was owned 
by the government and operated by its employés for its public milltary 
purposes ; Aet March 9, 1920, § 4, relievlng private owuer of any hard- 
ship. 
%. Shippîng '&=>3î^, New, vol. 8A Key-No. Séries — Statiite waiving iinmunity 
from arrest of government owned ship not strictly construed. 

While it is the duty of tho courts to seo to it that the opérations ot 
the sovereign shall not be hampered by the selzure of its property, nor 
suall it, without its consent, be suliject direetly or indlrectly to suits, 
there is no reason why such législation fts Shipping Aet, § 9 (Comp. St. 
§ 8146e), waiving immunlty of a govtrnment owned ship from arrest, 
shoulQ be narrowly construed ; such statutes being remédiai, and en- 
titled to a falr and libéral interprétation. 

4. CoMis'on <S=>''3 — Incwmbpnt on ship. col'iding with anchored ship, to show 

cause of fa.îlure of steeripc gear to work. 

Where there was a collision with an anchored ship, it was incumbent 
on the moving ship to show what was the cause of the fallure of her 
steerlng gear to functlon, or what were ail the possible causes, if there 
were more than one, and to prove that no précautions reasouaWy requir- 
able of her would hâve prevented its or their opération. 

5. Collision ®=>C>9 — Anchored ship not required to figure out ail possibilities 

suggested by unexpected movements of colliding vessel. 

An anchored ship, not otherwise in fault, is not to be held blame- 
worthy because those in charge of her do not instantly figure out ail the 
possibilities which, upou calm reflection, might be suggested by unexpect- 
ed movements of a vessel approachng them ; unusual (juickness of appré- 
hension not being required, but the exercise of reasonable care and 
skill being sufficient. 

6. Collision ®=>G9 — Anchored ship must hold place until doubt as to action of 

approaching vessel is eleared. 

it was the business ot an anchored vessel to hold its place, so long 
as there was any doubt as to what an approachlng vessel might do. 

7. Collision <S=>69 — Anchored vessel not at fault for not letting out chain on 

approach of eoUiding vessel. 

An anchored vessel held not at fault for fallure instantly to pay out 
Chain on the approach of a vessel whose steerlng gear would not work. 

®=»For other cases see same topio & KBY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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8. Collision '^^'eO— Anchored vessel need not keep men standing by ready to 
pay out chain at moment's notice. 

An aiichored vessel ia uot retjuired to conteinplate the probability of the 
steering gear of another ship faillng to work, so as to cause a collision, 
and Is not required in broad daylight, as well as at niglit, or in a tliick 
fog, and at ail times, in calm as well as in stormy weatlier, to Iceep offl- 
cers and nien standing by ready to pay out cbaln at a moment's notice. 

In Admiralty. Suit by the Nippon Yusen Kabushiki Kaisha, owner 
of the Japanese steamship Ceylon Maru, against the steamship Jeanette 
Skinner. Decree for the former. 

Burlingham, Veeder, Masten & Fearey, of New York City, and 
George Weems Williams, of Baltimore, Md., for libelant. 
Samuel K. Dennis, of Baltimore, Md., for respondent. 

ROSE, District Judge. On the 2d of Novemher, 1918, there was 
a collision between the American steamship Jeanette Skinner and the 
Japanese steamship Ceylon Maru. For hrevity they will be called 
the Skinner and the Ceylon. The Skinner was then a Shipping Board 
ship, and still is. She was in charge of a naval crew, and for some 
months preceding the day named she had been in government service, 
engaged in transporting military supplies to the army in France. When 
she struck the Ceylon, she was homeward bound in ballast. Upon her 
arrivai in this country she went into dry dock, and, the Armistice hav- 
ing intervened, she was, on coming out, assigned to carry food prod- 
ucts to Europe for account of the Swiss government. While so em- 
ployed, she was arrested in this case. 

For reasons stated in an opinion heretofore filed (The Jeanette 
Skinner [D. C] 258 Fed. 768), it was held that at the time she was 
seized by the marshal she was solely employed as a merchant vessel, 
and that under the authority of The Lake Monroe, 250 U. S. 246, 39 
Sup. Ct. 460, 63 ly. Ed. 962, she was not immune from ordinary pro- 
cess upon a libel in rem against her. The question was then reserved 
as to whether she could be held liable for a collision which occurred 
while she was owned by the government and operated by its employés 
for its public military purposes. 

[1] On her behalf it is now argued that no liability in rem ever at- 
taches to a ship belonging to the government for anything she does 
while in its public service. What Chief Justice Waite said, while on 
circuit, in The Fidelity, 8 Fed. Cas. 1189, No. 4,758, fully sustains 
this contention. But the Suprême Court in Workman v. New York 
City, 179 U. S. 552, 21 Sup. Ct. 212, 45 L. Ed. 314, explained that 
what was decided in that case was merely the application of the excep- 
tion to the mode of exécution of a judgment or decree against a munic- 
ipal corporation, and then went on to say that in the admiralty law the 
existence of that exception in ail cases had heen denied, citing a case 
from this district. Oyster Police Steamers of Md. (D. C.) 31 Fed. 
763. It expressly declined to pass upon which of the conflicting con- 
clusions on this point was the correct one. The Siren was cited (7 
Wall. 153, 19 L. Ed. 129), and the Eng lish cases analyzed, and it was 

©=3FQr other cases see same toplc & KBY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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then declared that the English law, in harmony with the tnaritirne law 
of this country, held that the fact that the wrong had been committed 
by a public vessel of tlie crown afforded no ground for contending that 
no liabiHty arose because of the pubHc nature of the ship, aUhough it 
may be, in conséquence of a want of jurisdiction over the sovereign, 
redress cannot be given. It said that the public nature of the service 
upon which the vessel was engaged at the time of the commission of 
a maritime tort affords no immunity from liability in a court of ad- 
miralty, when the court bas jurisdiction. In The Siren, supra, the 
libel was in rem. 

The language of the Suprême Court is so clear that it does not seem 
that it is open to two constructions, and such clearly was the opinion 
of the judges who sat in The Florence H. (D. C.) 248 Fed. 1012, The 
Gloria, 267 Fed. 929, Samuelson v. The F. J. Luckenbach, 267 Fed. 
931 (both of the last-mentioned cases having been decided in the 
Southern district of New York), and The City of Philadelphia (D. C.) 
263 Fed. 234. 

[2] On behalf of the Skinner the further contention is made that, 
were it not for section 9 of the Shipping Act of 1916 (Comp. St. § 
8146e), it would not be possible to enforce any lien against her in rem 
while she remained, as she still is, government property. It is said 
that the immunity there waived is limited to causes of action wh.ch 
arose while she was employed as a merchant ship. It is argued that 
the principal reason why the section in question subjected government 
owned ships, while operated for mercantile purposes, to the laws. 
régulations, and liahilities goveming merchant vessels, was to protect 
privately owned craft from unfair compétition. That is doubtless 
true, yet The Siren, supra, and Workman v. New York City, supra, 
hold that the liability was incurred when the tort was committed, even 
although the ship was then immune from arrest, and that but for such 
immunity it was enforceable against her. Now section 9 expressly 
subjects government owned ships, when they are operated as merchant- 
men, to the laws goveming merchant ships, and those laws, as inter- 
preted in The Lake Monroe, supra, and other cases, include liability to 
admiralty process, so that, a maritime lien in rem existing, and the only 
objection to its enf or cernent having been government ownership, and 
the law having provided that that immunity shall no longer exist when 
the ship is used as a merchant vessel, it would seem to follow that she 
must now answer for a tort alleged to hâve been committed by her 
while engaged in army service. 

[3] A good deal is said, both in The Fidelity, supra, and in the 
brief of the government proctors in this case, as to the difficulties which 
may arise if a public ship of the United States be sold to priva te indi- 
viduals, and while in the possession of the latter proceedings are taken 
to subject her to liabilities incurred while she was government owned. 
Provision seems to hâve been made for such cases by section 4 of the 
Act of March 9, 1920, which provides that if a privately owned ves- 
sel, not in possession oif the United States, is arrested or attached upon 
any cause of action arising from previous possession, ownership, or op- 
ération of such vessel by the United States, it shall be released without 
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bond or stipulation, upon the suggestion by the United States that it is 
interested in such cause, desires such release, and assumes liability 
for the satisfaction of any decree. While it is the duty of the courts to 
see to it that the opérations of the sovereign shall not be hampered 
by the seizure of its property, nor shall it, without its consent, be 
subject directly or indirectly, to suits, there is no reason why such 
législation as that found in section 9 of the Shipping Act of 1916 shall 
be narrowly construed. Such statutes are remédiai, and are entitled 
to a fair liberality of interprétation. 

It raust be held that, if the Skinner was to blâme for the collision, 
in whole or in part, she must answer in thèse proceedings. Attention 
must therefore be directed to the circumstances of the mishap. 

In October and November, 1918, the Ceylon was under charter to 
the Quartermaster's Department of the United States Army. On Oc- 
tober ISth, while at Bordeaux, influenza having broken out on board, 
she was ordered to drop down the stream, and on the latter day she 
anchored in the Gironde river, about a mile and a half ofï Trompel- 
cupe, paying out 45 fathoms of chain. There she remained until after 
the collision. At 6 a. m. on November 2 the Skinner, after delivering 
a cargo of war material, left Bordeaux in ballast on her return voy- 
age to this country. A few minutes after 8 on the same morning she 
ran into the Ceylon, seriously damaging both ships. 

The Skinner's story is that she was coming down the center of the 
channel, moving over the ground at from 9 to 10 knots an hour; to 
avoid the Ceylon, she tried to make a slight change in course, but 
found that her steering gear would not work, and although her en- 
gines were reversed, and her anchor dropped, she could not be stop- 
ped in time to keep her from striking the other ship. 

The Skinner was equipped with a Lidgerwood hydraulic telemotor 
steering System. She says it was in perfect order when she left the 
United States for France; that it worked satisfactorily ail the way 
over; that it was overhauled at Bordeaux, some new washers being 
supplied, and was put in good condition; that during the two hours 
which elapsed between her departure from Bordeaux and her getting 
close to the Ceylon it promptly responded to every demand made upon 
it; that immediately after the collision it was again inspected, and 
nothing was found wrong with it; and that on her subséquent west- 
ward voyage over the Atlantic to this country it gave entire satisfac- 
tion, as it has ever since. 

The Ceylon produced a witness thoroughly familiar with the con- 
struction of the Lidgerwood System. He says that at times the wheel 
and rudder may not conf orm, but, when this happens, they can, with- 
in 15 seconds, be brought into perfect adjustment by the simple ex- 
pédient of putting the wheel into a midship position, conforming to that 
of the rudder. 

It may very well be that those on the Skinner's bridge did not know 
what to do under such circumstances, either because they had never 
been told, or because, when the first trouble occurred, they became ex- 
cited, as the évidence shows some of them certainly did, and in con- 
séquence lost their heads. Other more serious things may, of course. 
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have happened to the systera ; but, if they had, they would not hâve 
righted themselves as in the Skinner's case, if they ever existed at 
ail, the testimony shows they must have done. 

The officer at the time on her bridge, and in charge of her naviga- 
tion, had the rank of "reserve ensign" in the navy, but his prior nau- 
tical expérience in a responsible position had been very limited. His 
évidence, as it appears in the déposition filed herein, does not give an 
impression of any great competency. Nobody on the bridge, except 
the pilot, knew anything of French. His Enghsh was limited to "port" 
and "starboard," and a few such phrases. The brief for the Skinner 
says that, when the steering apparatus failed to work, he became so 
wild in his actions that his excitement should have been noticed, even 
on the Ceyion. The ensign in command, in his haste to sound the 
danger signal, broke the bell cord. According to his testimony, it may 
have been chafed, but it was wire. 

[4] It was incumbent upon the Skinner to show what was the cause 
of the failure of the steering gear to function, or v.-hat were ail the 
possible causes, if there were more than one, and then to prove that no 
précautions reasonably requirable of her would have prevented its or 
their opération. No explanation of what was wrong with the steering 
gear has been attempted, and because we do not know what was wrong 
with it, if anjthing was, we do not know that with care ail trouble 
might not have been avoided. The Merchant Prince, [1892] L,. R. 
Probate Division, 188; In re Reichert Towing Line, 251 Fed. 214, 163 
C. C. A. 370; The J. Rich Steers, 228 Fed. 319, 142 C. _C. A. 611. 
The Skinner has failed to make out a case of inévitable accident, even 
if she had promptly done ail that she should after the discovery that 
her steering apparatus was out of order. In point of fact, however, 
nothing was done for a considérable period after both ensign and pilot 
knew the ship was out of hand. 

The ensign in charge himself testified that, according to the record 
he claims to have ma de at the time, he did not order the Skinner's en- 
gines reversed until two minutes after she had failed to respond to 
the wheel, and, when he gave the order, it was then, as he recognized, 
too late to prevent the collision by anything that could be done on his 
ship. Another witness for the Skinner makes this interval three 
times as long, and its chief engineer says he was inspecting the packing 
of the stern gland, and that the collision took place just when the en- 
gines started to reverse. The anchor was not dropped until after the 
order had been given to put the engines hard astern, but then her 
headway could not be checked, and her stem eut through the side of 
the Ceyion at a point about 10 feet abaft the latter's bow, and went 
5 or 6 feet into the hold. The fault of the Skinner is manifest. 

It is said that, even so, the Ceyion was also to blâme. It is sug- 
gested that she was anchored at an improper place. She had been in 
the précise spot for 18 days, while many ships, including the Skinner, 
inbound and outhound alike, had safely passed her without, so far as 
appears, any of them having in the slightest degree been incommoded, 
or without anybody making a complaint. 

The witnesses from the Ceyion say there was a quarter of a mile of 
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water on one side, and three-quarters of a mile on the other. Those 
f rom the Skinner were subsequently examined. They do not specifical- 
ly contradict this assertion, contenting themselves in saying in gênerai 
terms that the river was there narrow, but refraining from giving any 
précise figures as to its width. 

The conclusive answer to ail contentions that the Ceylon was in a 
place wliich made her a danger to other ships is given by the fact that 
the master of the Skinner, after he saw the Ceylon, left the bridge and 
went to bis own room. He obviously did not think her présence con- 
frontée! bis ship with any difFicult problem of navigation. 

The contention is, however, very earnestly made that the Ceylon 
could hâve avoided the collision by paying out more anchor chain, 
that she had time enough to do so after she saw that the Skinner was 
out of control, and that she is answerable for not doing it. As the 
Skinner struck the Ceylon only 10 feet abaft her stem, it is of course 
true that, had the Ceylon dropped back 40 or 50 feet, there would 
hâve been no collision. It is equally established that a strong ebb tide 
was running at the time, which would hâve rapidly carried her back, 
had her cable permitted. 

[5-7] The testimony from the Ceylon impressed me very favorably. 
There was no attempt on the part of the witnesses from it to minimize 
the distance the Skinner was frorn them at the time she did the va- 
rions things testified to. The fact that she blew three whistles to in- 
dicate that she was backing cannot be fairly said to bave constituted 
any warning to them. Danger signais might hâve. They were not 
sounded, because, as already mentioned, the whistle cord broke. The 
dropping of the anchor, which followed, might hâve seemed to them 
to show that she had reversed her engines to facilitate her being 
brought up by her anchor ; that is to say, they may hâve supposed that 
for some reason of her own she wanted to stop. 

It is strongly urged in the brief of the learned proctors for the Skin- 
ner that, if this had been her purpose, she would hâve first turned 
around and headed to the strong tide which was running. Even so, 
a ship not otherwise in fault is not to be held blameworthy because 
those in charge of her do not instantly figure out ail the possibilities 
which upon calm reflection might be suggested by the unexpected 
movements of a vessel approaching them. Men are not to be held 
liable for not possessing unusual quickness of appréhension. Ail that 
can be required is the exercise of reasonable care and skill. It was 
not until those on the Ceylon understood, or should bave understood 
by the exercise of those attributes common to skillful and prudent sea- 
men, that the Skinner was out of control, that there was any occasion 
for changing its position in the slightest. As an anchored vessel, it 
was the business of the Ceylon to hold its place so long as there was 
any doubt as to what the Skinner might do, and it was not until the 
latter was noticed dragging her anchor that the first officer of the 
Ceylon, then on its bridge deck, felt called on to act. I do not think 
that he is chargeable with not having divined earlier so unusual a con- 
d'ition of things. He tlien rapidly started to go from the bridge to the 
2U0 F.— 2G 
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vvell deck to pay out chain, but before he could get there the collision 
took place. 

[8] The suggestion that the Ceylon was required to contemplate the 
probability of something of this kind happening in broad daylight, as 
well as at night, or in a thick fog, and at ail times, in calm as well 
as in stormy weather, to keep officers and men standing by, ready to 
pay out chain at a moment's notice, may be dismissed as exacting a 
standard of vigilance for which there is no warrant. Before it can 
be required, there must be notice of some conditions out of the ordi- 
nary, which make such a précaution one that an ordinarily skillful and 
prudent mariner would take. The cases relied on by the Skinner do 
not, it is believed, lay down any more exacting rule, although under 
the facts of some of them the anchored ship was properly held liable 
for failure promptly to pay out chain. 

It foUows that the Skinner must he held solely to blâme. A decree 
in accordance with the conclusions herein set forth may be presented 
for signature. 



J. W. RINGROSE CO. v. W. & J. SLOANE. 

(Bistrlct Court, E. D. Pennsylvania. July 2, 1920.) 
No. 5672. 

1. Evidence >©=>71 — ^Mailed letter presumed to hâve been received. 

A letter duly mailed is presumed to hâve been received. 
3. Evidence <S=>ôi — Presumption cannot be based on presumption. 

While It will be presumed that a letter duly mailed was received, yet, 
where such letter was relied on as giving notice of au agent's act, the 
further presumption of ratification by failure to disaiRrm within a rea- 
sonable time cannot be indulged in, for that would resuit in a presumption 
on a presumption. 

3. Evidence '§='397(3) — Paroi évidence is inadmissible to vary written con- 

tra«t. 

Where a eontract is reduced to writing, it will be presumed to contain 
the terms agreed upon, except in cases of f raud, accident, or mistake ; 
and where a eontract as to compensation of a sales agent after téléphone 
communication was reduced to writing, the writing will be presumed to 
contain ail of the terms. 

4. Contra«ts <S=>9(1) — Agreement to "afford protection" to sales agent iield 

too indeflnite for enforcement. 

Where plaintiff, which had acted as agent for the sale of a fabric used 
for lining of horse blankets, and had induced the government to accept 
the same, after negotiations received from défendant an agreement to 
afford protection of 10 per cent, of the cost to plaintifC, such agreement, 
which did not sliow whether the 10 per cent, was as a profit on sales or as 
a commission or compensation, Was too indefinite for enforcement ; the 
relation of the parties not clearly appearing. 

At Law. Action by the J. W. Ringrose Company against W. & 
J. Sloane. On motion to take off nonsuit. Motion denied. 
See, also, 262 Fed. 545. 

Murdoch Kendrick, Paxson Deeter, and John C. Bell, Jr., ail of 
Philadelphia, Pa., for plaintiff. 

F. B. Bracken, of Philadelphia, Pa., and Seldon Bacon, of New 
York City, for défendant. 

^=9For otber cases see same topic & KISY-NUMBEK in ail Key-Numbered Digests & Indexes 
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THOMPSON, District Judge. The plaintiff claims upon an alîeged 
contract with the défendant, under which the plaintiff was to hâve 
the exclusive sale or agency for 36'' MS fabric to be used for linings 
for horse blankets, and if the défendant quoted any outside parties 
on the fabric, it would afford the plaintiff a protection of 10 per cent, 
to its cost to the plaintiff as a profit, and if any outside parties re- 
quested quotations, the défendant was to refer tliem to the plaintiff. 
If the ternis of the contract are found in the letters offered in évidence 
by the plaintiff, with the paroi testimony, the above are the material 
ternis on which the plaintiff relies. 

The plaintiff, through its treasurer and gênerai manager, Mr. Ly- 
man, offered évidence of a conversation between the witness and Mr. 
Gardner, as salesman of the défendant corporation, over the téléphone, 
to the effect that Mr. Lyman had told Mr. Gardner : 

"Inasmuch as \ve liad to put In a great amount of missionary work In 
originatlng this lining and pronioting the sale of it to the government and the 
contractors, we shonld put soniething in writing to substantiate our verbal 
or oral agreement to the elïeet that we were to hâve the exclusive sale or 
agency of this lining, and they were to refer ail Inquiries to us, and in the 
event of their being asked to quote any one directly, and doing business with 
them directly, that tliey were to add a protection profit of 10 per cent., to be 
paid to us as our commission or compensation for our work in the matter. 

"By Mr. Kenurick: Q. Was anything else said at that timeV A. He said 
that that was perfectly agreeable to him, and to write him a letter in sum and 
substance, which he would acknowledge. 

"Q. Did you write a letter the next day? A. I did ; yes, sir. I wrote a let- 
ter that day. 

"Q. That day? A. Yes; right after our téléphone conversation; yes, sir." 

The plaintiff relies for proof that the letters of March 13, 14, and 
15, 1918, in connection with the téléphone conversation between Mr. 
L-yman and Mr. Gardner, constitute a contract between the plaintiff 
and défendant upon the f ollowing contentions : 

[1] That the letter of March 13th was mailed, addressed to the ae- 
fendant at New York City; that the letter in question, having been 
regularly deposited in the mails, addressed to the défendant, is pre- 
sumed to hâve been received by it (Whitmore v. Insurance Co., 148 
Pa. 405, 23 Atl. 1131, 33 Am. St. Rep. 838); that the letter of March 
14th to the plaintiff, with the defendant's name, "W. & J. Sloane," in 
typewriting at the foot, and signed "W. D. Gardner," together with 
the fact that the défendant never disafifirmed the authority of Mr. 
Gardner to make the agreement, constituted a confirmation and ratifi- 
cation of the alleged contract made by him, and the défendant, having 
notice through the letter of June 13th of the téléphone conversation 
between Mr. Lyman and Mr. Gardner, is bound by that conversation 
to explain the meaning of the alleged ambiguity of the contract as 
shown by the letters. 

[2] The plaintiff relies upon the rule laid down by Justice Miller 
in Indianapolis Rolling Mill v. St. Louis, 120 U. S. 256, on page 259, 
7 Sup. Ct. 542, 544 (30 L. Ed. 639), where he said: 

'"i'he rule of law upon the subject of the disafiirmance or ratification of 
the acts of an agent required that if they had the right to disaffirm it they 
snould do it promptly, and if after a reasonable time they did not so dis- 
afïirni it a ratification would be presumed." 
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The ratification of the unauthorized acts of an agent arises upon a 
presumption from a course of conduct based upon notice of what the 
agent has donc. It should be borne in mind that there is nothing in 
the évidence to show directly authority in Gardner to mnke any such 
contract; he being merely a salesman of the défendant. The plain- 
tif? must therefore rely first upon the presumption, afïorded by the 
mailing of the letter, that the défendant had notice of the contents 
of the letter, and under that presumption of notice that it had no- 
tice of Gardner's answer. Notice to the défendant is therefore the 
essential fact upon which the plaintiff must rely for the second pre- 
sumption that, Isecause it did not disaffirm Gardner's action, it ratified 
it. We hâve therefore a presumption of ratification depending, not 
upon a fact, that is, direct proof of knowledge by the défendant of 
Gardner's acts, but depending upon the presumption that they had 
such knoMfledge. 

In the case of Manning v. Insurance Co., 100 U. S. 693, at page 699 
(25 L/. Ed. 761), Justice Stronge said: 

"The only presumptions of fact wlilch the law recognizes are immodiatc 
Inferences from facts proved. Rernarklng upon this subject in United States 
V. Boss, 92 U. S. 281, 284, we said : 'Whenever circumstantial évidence is re- 
lied upon to prove a fact the circumstauces must be proved, and not them- 
selves ue presumed.' ReforrinK ro the rule laid down in Starlvie on Evidence, 
page 80, we added : 'It is upon this principle that courts are daily called upon 
to exclude évidence as too remote for the considération of the jury. The law 
requires an opeîi and visible connection between the principal or evidentiary 
facts and the déductions from them, and does not permit a décision to be 
made on remote inferences. Best on FMâ. 9,5. A presumption which a jnry 
may make is not a circumstance in proof, and it is not, therefore, a legiti- 
mate foundation for a presumption. There is no open and visible connection 
between the fact out of which the first presumption arises and the fact .sought 
to be established uy tne dépendent presumption. Douglass v. Mitchell, 35 
Pa. St. 440.' " 

Applying thèse principles to the évidence in the présent case, it is 
apparent that the plaintiiï failed in its proof of the alleged contract 
in two particulars : (1) It failed to prove the authority of Gardner 
to bind the défendant ; and (2) it failed to prove ratification of his acts 
throuph notice to the défendant and its failure to disaffirm. 

[3, 4] Moreover, upon the face of the alleged written contract, it 
must, in my opinion, be construed, as construed at the trial, if it is 
binding at ail, as a promise to protect the plaintiff by adding to the 
cost at which it was to sell to the plaintiff a profit of 10 per cent, in 
selling to outside parties, and also to refer any outside parties to the 
plaintiff. There is nothing upon the face of thèse letters which makes 
the contract ambiguous in the sensé contended for by the plaintiff; 
that is to say, there is nothing in the letters which contains any indi- 
cation that the défendant agreed to pay anything to the plaintiff. 
The paroi évidence as to the conversations over the téléphone would 
not, therefore, explain the meaning of an ambiguity as to what the 
obligation of the défendant was if it made quotations or sales to out- 
side parties, but if left to the jury would be évidence to vary its terms 
and make it an obligation to pay instead of an obligation to protect. 
One of the strongest presumptions in the law, of the greatest safety 
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to the business world in relation to contracts, is that, when parties hâve 
put an agreement in writing, the written instrument is presumed to 
contain the ternis to which they hâve agreed, except in cases of fraud, 
accident, or mistake. There is nothing to show that an agreement to 
pay 10 per cent, to the plaintifif was left out of the letters through mis- 
take. The letter of March 13th was written deliberately, according to 
Mr. Lyman's testimony, for the purpose of putting the understanding 
between the parties in writing. The présent attempt is by introduc- 
tion of his recollection of what was said over the téléphone to put a 
différent term into the alleged contract. 

Going into the terms of the contract as deduced from the letters and 
taking the conversation over the téléphone into considération in deter- 
mining them, they are still vague and indefinite. What, under its 
terms, were to be the reciprocal obligations of the parties? Mr. L,yman 
says : 

"We were to hâve the exclusive sale or agency of this lining," and "they 
were to add a protection profit of 10 per cent., to be paid to us as our com- 
mission or compensation for our work in the matter." 

It is not clear whether the plaintiff was to be the agent of the défend- 
ant, or its factor, or a purchaser of the merchandise, or whether it 
was to be paid the 10 per cent, as a profit upon its sales as a pur- 
chaser, or as a commission or compensation, either as the defendant's 
agent or as its factor. There is no time stated, either in the letters or 
in the oral testimony, during which the uncertain relations between the 
parties were to continue, although it does appear that the "work in 
the matter," for which the commission or compensation, it is claimed, 
was to be paid, was the work donc in the past in originating the lining 
and promoting the sale of it to the government and the contractors. 

Under ail the terms contended for by the plaintiff, is there any duty 
or obligation resting upon it, which the défendant could enforce in 
case of an alleged breach by the plaintiff ? I f ail to see that there are 
any mutual obligations, or that there is any considération moving from 
the plaintiff. On the whole, the terms of the alleged contract are, in 
my opinion, too indefinite and uncertain to be enforced. Butler v. 
Kemmerer, 218 Pa. 242, 67 Atl. 332 ; Briggs v. Morris, 244 Pa. 139, 90 
Atl. 532. 

The motion to take off the nonsuit is denied. 
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CHARLESTON-ISLE OF PALMS TRACTION CO. v. SHEALY et al. 

(District Court, E. D. South Carolina. Junc 29, 1920.) 
No. 207. 

1. Carriers <S=>12(9) — Law flxing maximum rates part of franchise. 

Wtiere the law at the time a rallroad coinpany is cliartered fixes maxi- 
mum rates whicli tlie company may charge, tliat law eiiters into and ho- 
comes a part of Its franchise, and it is not authorized to exceed ,surh 
rates, because under them it cannot operate, except at a loss. 

2. Carriers ©='12(5) — Publie service corporation not required to operate at 

continuing loss. 

The public cannot require of a public service corporation the continued 
opération of its property under rates which would affiord, not only no 
adéquate return on the capital invested, but would eutail a large contlnu- 
ing loss and the eventual exhaustion of the entire capital. 

In Equity. Suit by the Charleston-Isle of Palms Traction Company 
against Frank M. Shealy, James Cansler, and H. H. Arnold, consti- 
tuting the Railroad Commission of South Carolina, S. M. Wolfe, At- 
torney General of South Carolina, and others. Decree for complain- 
ant. 

M. Rutledge Riveirs, of Charleston, S. C, for complainant. 

S. M. Wolfe, Atty. Gen., A. M. Lumpkin, of Columbia, S. C, and 
B. A. Hagood and Lee Royall, both of Charleston, S. C, for de- 
fendants. 

SMITH, District Judge. The original bill of complaint in this case 
was fîled on the 18th day of March, 1919, against the défendants, the 
members of the Railroad Commission of South Carolina. By an order 
of this court filed the 15th of April, 1919, the complainant was order- 
ed to amend the bill of complaint by suitable allégations, so as to 
make the mortgagee a party thereto, and the amended bill was filed 
on the 22d of April, 1919, adding as défendants the Baltimore Trust 
Company, the Charleston Consolidated Railway, Gas & Electric Com- 
pany, and the Charleston Consolidated Railway & Lighting Company. 
The additional défendants having appeared duly and filed their an- 
wers to the bill of complaint, and ail the défendants having answered, 
the return of the Railroad Commissioners to the rule being taken and 
treated as their answer, and the cause being at issue, an order of réf- 
érence to take the testimony was made, and the spécial master has 
filed his report, with ail the testimony, and the cause was thereupon 
called for hearing. By a written stipulation filed on the 4th day of 
May, 1920, it was stipulated and agreed on behalf of ail the counsel 
in the cause that the cause should be submitted to the court for déci- 
sion without oral argument, and the cause has been by the court fully 
considered, upon ail the papers in the cause, the testimony, and the 
exhibits. 

From ail the testimony it appears that the complainant, the Charles- 
ton-Isle of Palms Traction Company, was chartered under the laws of 
South Carolina on the 7th day of January, 1913. This charter was 

©ssFor other cases see same toplc & KBY-NUMBBR in ail Key-Numbered Digests & Indexes 
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îssued under the provisions of article 3, chapter 47, Code of Laws of 
South Carolina 1912 (Statutes at Large of South Carolina, vol. 28, p. 
973). Thereafter the Charleston-Isle of Palms Traction Company, by 
deed dated March 15, 1913, purchased from the Charleston Consoli- 
dated Railway, Gas & Electric Company and Charleston Consolidated 
Railvvay & Lighting Company certain property of the latter companies, 
consisting of railways and railway routes owned by the Charleston 
Consolidated Railway, Gas & Electric Company, and by that company 
leased to the Charleston Consolidated Railway & Lighting Company, 
and under such lease operated by the last-named company from Mt. 
Pleasant to the Isle of Palms, in the county of Charleston, including 
two ferryboats, known as .the Lawrence and the Sappho, which were 
operated from Central Wharf, in the city of Charleston, to the wharf 
at the foot of Hibben street in the town of Mt. Pleasant, together 
with certain parcels of real estate and wharves and wharf sites, cable 
and pôle lines, and the rights, franchises, and privilèges for the trans- 
action of business in the town of Mt. Pleasant, and also certain tools, 
chattels, machinery, and equipment and other personal property, ail 
more particularly mentioned and described in the deed of conveyance 
which is recorded in the office of the registrar of mesne conveyances 
for Charleston coimty, in Book R, No. 26, p. 236. 

This property so conveyed constituted a line of transportation from 
the city of Charleston to the Isle of Palms, a summer resort on the 
sea beach about seven miles from Charleston. The line was one 
formed by the conjoint service of a ferry and railroad from the city 
of Charleston. Passengers and freight were carried over by the ferry- 
boats to the town of Mt. Pleasant, and were transportée from the 
town of Mt. Pleasant by a street railway, or railroad propelled by elec- 
tricity, to the Isle of Palms. The considération of the purchase was 
$250,000, none of which was paid cash, but ail of which was included 
in a bond dated March 15, 1913, from the Charleston-Isle of Palms 
Traction Company to the Charleston Consolidated Railway, Gas & 
Electric Company and the Charleston Consolidated Railway & Light- 
ing Company, for $250,000, payable on the 15th day of February, 
1918, with interest thereon at the rate of 5 per cent, per annum, pay- 
able semiannually, which bond was secured by a mortgage of even 
date covering ail the purchased property. 

At the time of the sale of this property it was included in a mort- 
gage from the Charleston Consolidated Railway, Gas & Electric Com- 
pany to the Baltimore Trust & Guarantee Company, trustée, dated 
February 23, 1899. The Baltimore Trust & Guarantee Company, trus- 
tée, was the mortgagee under this mortgage for a large amount, which 
covered ail of the property of the Charleston Consolidated Railway, 
Cas & Electric Company, which mortgage contained a provision that 
the mortgagee could at the request of the mortgagor, for a considéra- 
tion, release parts of the mortgaged property. The Baltimore Trust 
Company became the successor as trustée of the Baltimore Trust & 
Guarantee Company. The Charleston Consolidated Railway & Light- 
ing Company had leased this property from the Charleston Consoli- 
dated Railway, Gas & Electric Company, and by an act of the General 
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Assembly of the state of South Carolina, approved February 12, 1913 
(28 Stat. p. 3), the Charleston Consolidated Railway, Gas & Electric 
Company was authorized and empowered to sell, assign, transfer, and 
convey the property above described as sold to the Charleston-Isle of 
Palms Traction Company. In the sale to the Charleston-Isle of Palms 
Traction Company, the mortgagee, the Baltimore Trust company, as 
trustée, agreed that upon the payment of the sum of $250,000, which 
the Charleston Consolidated Railway & Lighting Company undertook 
and agreed, when paid, to pay over to the Baltimore Trust Company, 
as trustée, that the Baltimore Trust Company, trustée, would there- 
upon accept the same in full considération for the properties so sold, 
and would thereupon release the said properties from the lien of said 
mortgage. 

It appears from the testimony that the property so sold, and which 
h?.a been operated by the Charleston Consolidated Railway & L,ight- 
ing Company (being known as that portion of its property called the 
Seashore Division of said company), and formerly constituting the 
Charleston & Seashore Railroad, has been operated always at a loss. 
The new purchaser, the Charleston-Isle of Palms Traction Company, 
went into possession and proceeded to operate the property, and has 
operated it ever since, but under the testimony it has been operated 
and is still continuing to be operated by them at a large annual loss; 
that is to say, the évidence shows that the receipts from opération are 
wholly insufficient to pay the costs of opération, including therein the 
costs of proper maintenance. In addition thereto, interest has been 
paid in part only upon its first mortgage, and it appears that the com- 
plainant, Charleston-Isle of Palms Traction Company, in 1916, borrow- 
ed in cash from the Charleston Consolidated Railway & L,ighting Com- 
pany the further sum of $17,000, and executed for it its bond in that 
amount, payable one year from said date, with interest at 6 per cent, 
per annum, and secured the same by a second mortgage of the property. 
This second mortgage is now due and payable, and no interest has been , 
paid thereon ; so that there is due to the Charleston Consolidated Rail- 
way & Lfighting Company the principal of the two mortgages, with ac- 
cumulated interest, together with sundry accounts and interest on un- 
paid accounts for electric current, an amount aggregating on May 1, 
1919, the sum of $321,031.50, and on May 1, 1920, the total sum of 
$332,162.17. 

After careful considération of the whole testimony, the court con- 
cludes and finds as a conclusion of fact that the property has been and 
is now being operated at rn annual loss. Not only can no dividends 
be paid upon the stock, nor interest be paid upon the purchase money 
and other mortgages, but the actual proceeds from opération are in- 
sufficient to pay the costs of opération, together with the costs of a 
proper maintenance. This bill of complaint was filed by the com- 
plainant in an alternate aspect, for the purpose: 

First. Of obtaining a decree of court allowing them to charge an in- 
creased rate of transportation. It appears that during the latter part 
of February, 1919, the défendants, who are the Railroad Commission 
of the state of South Carolma, advised the complainant that the rates 
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being then charged by them were not in accordance vvith the order 
of the said Railroad Commission, made October 2, 1918, regulating 
rates which could be charged by the complainant, and thereupon filed 
their order requiring the complainant to conform with the terms of 
the order of the commission numbered 172, of October 2, 1918, fixing 
the maximum charge the complainant could demand and receive for 
passengers under the law of the state, and directed the Attorney Gen- 
eral to take proper proceedings to enforce that order. 

Second. If the court held that the increased rates of compensation 
for the transportation of f reight and passengers could not be charged, 
so as to reasonably insure the receipt of a sufficient income to main- 
tain and operate the property and pay a fair return on the value of the 
investment, then that the complainant be permitted to cease the opér- 
ation of the line, yield up its franchises and privilèges, liquidate its 
property, and apply the proceeds to the payment of its mortgages and 
its other debts, and distribute any surplus among its stockholders. 

The bill of complaint allèges Ihat the property bas been operated at 
a large financial loss, and it is impossible to continue to operate it at 
the rates allowed by the Railroad Commission, save at a continuing 
loss, and prays that the court will decree that the rates now being 
charged by the complainant are reasonable and proper, and absolutely 
necessary to enable the complainant to continue further opération of 
the Company and obtain any resuit at ail from the property, or that, 
if in the opinion of the court this relief cannot be given to the com- 
plainant, then praying that this court will permit the complainant to 
abandon the opération of its property and to sell its entire property, 
with a right to remove the same. 

The answers of the lien creditors, the Charleston Consolidated Rail- 
way & Lighting Comany, the Charleston Consolidated Railway, Gas 
& Electric Company, and the Baltimore Trust Company, trustée, sim- 
ply submit their rights to the court, asking, however, that if the court 
shall permit the complainants to stop the opération of the property 
that the same may be dismantled and sold and the proceeds applied to 
the liquidation, first, of the mortgaged indebtedness thereon ; and, sec- 
ondly, to the gênerai creditors of the Charleston-Isle of Palms Trac- 
tion Company. 

The défendants the Railroad Commission of the state of South Car- 
ollna submit that the rates of compensation for the opération of a 
railway corporation, such as the complainant, are fixed by law and can- 
not be increased, whether it is sufficient to pay the costs of opération 
or not, and further that the complainant is under obligation to con- 
tinue the opération of its property under the law, whether at a loss or 
not, and, if at a loss, until the whole property, whether mortgaged or 
nonmortgaged, be exhausted, to pay the costs of opération. 

[ 1 ] The charter of the Charleston-Isle of Palms Traction Company 
expressly déclares that it shall be entitled to ail the rights, powers, and 
privilèges, and subject to ail the limitations and liahilities, of railroad 
corporations embraced in the gênerai railroad law, being chapter 49, 
Code of lyaws 1912, as well as any acts now existing or hereafter to 
be passed regulating the duties, privilèges, and liabilities of railroad 
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companies. By section 3260 of the Code of Laws of South Carolîna 
1912, which section is a part of article 8 of chapter 49, it is provided 
that the rate for passengers on ail railroads to which the provisions of 
that chapter should apply should not exceed three cents per mile for 
every mile traveled, and this provision of law was of force at the time 
that the complainant vi^as chartered, and it purchased the property and 
accepted the privilèges and the duties of opération. 

Under the principles decided by the Suprême Court of the United 
States, in the case of Columbus Railway, etc., v. City of Columbus, 
249 U. S. 399, 39 Sup. Ct. 349, 63 h. Ed. 669, it would appear as a 
conclusion of law that, where the law at the time of the chartering of 
a railway company déclares and spécifies what shall be the maximumi 
rates that such railway so chartered shall be permitted to charge, that 
law enters into and is a part of the franchise, and that the company is 
not authorized to exceed that rate because the opération of its prop- 
erty may not be profitable under this maximum rate, and may exceed 
in loss or cost of opération what the cornpany expects. It is found, 
therefore, as a conclusion of law, that the complainant is not author- 
ized to charge a higher rate of transportation than the maximum, 
amount allowed by section 3260 of the Code of I^aws of South Caro- 
lina 1912, nor are the défendants the Railroad Commission author- 
ized to permit it. 

[2] In the case of public service corporations, however, where there- 
is no specified contract upon the point, the public is not authorized to> 
require the continued opération by the public service corporation of 
its property and franchises under rates which would afïord, not only 
no adéquate return for the capital invested, but rates which would 
mean a large continuing loss and the eventual exhaustion of the en- 
tire capital invested. Denver v. Denver Union Water Co., 246 U. S. 
178, 38 Sup. Ct. 278, 62 L. Ed. 649; Détroit United Ry. v. Détroit, 
248 U. S. 429, 39 Sup. Ct. 151, 63 L. Ed. 341. As, therefore, the évi- 
dence is that, this property can only be operated, so as to perform 
tne duties imposed upon the complainant by its charter, at a continuing 
loss, there is no power in the public under the state of facts existing 
in this cause to compel it. The corporation is authorized to abandon 
and return to the state its charter, franchises, and privilèges, and to- 
cease opérations, to liquidate by realizing upon what property it may 
possess (excluding its franchises and public privilèges), and pay the 
proceeds to the parties entitled to receive the same. 

It is therefore ordered, adjudged, and decreed that the complainant 
has no right or power to continue to charge the rate of compensation 
charged hy it at the time of the filing of the bill of complaint, or any 
amount in excess of that fixed by law and specified in the order of the 
défendant the Railroad Commission, dated October 2, 1918. 

It is further ordered, adjudged, and decreed that the défendants the 
Charleston Consolidated Railway & Lighting Company, the Charleston 
Consolidated Railway, Gas & Electric Company, and the Baltimore 
Trust Company, trustée, hâve 30 days from the filing of this decree 
in which to apply for a decree of strict foreclosure, and to hâve ail 
the mortgaged property turned over to them, with the rights, powers. 
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and privilèges of the défendant the Charleston-Isle of Palms Traction 
Company to operate the same according to law. 

It is fiirther ordered, adjudged, and decreed that, if neither of the 
said défendants the Charleston Consolidated Railway & Lighting Com- 
pany, the Charleston Consolidated Railway, Gas & Electric Company, 
or the Baltimore Trust Company, trustée, shall within 30 days as 
aforesaid apply for a decree of strict foreclosure, and to hâve the mort- 
gaged property turned over to them, or either of them, or any assignée 
of them, or either of them, to operate as aforesaid, then any party 
hereto may apply for, or the court may render, a final decree, direct- 
ing the complainant, Charleston-Isle of Palms Traction Company, to 
cease ail further opérations of the property, and for the appointment 
of a receiver to take possession of and keep ail the mortgaged property 
of the complainant, Charleston-Isle of Palms Traction Company (ex- 
cluding ail its corporate and public franchises and privilèges), without 
operating the same in any wise as a public carrier, and for a sale of 
ail said property in such manner and in such parcels and on such terms 
as the court shall therein direct, and for the application of ail the 
proceeds thereof to the costs and expenses of thèse proceedings and 
of such receivership, and then to the creditors thereto entitled. 
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CO. et al. 

Pétitions of GARRISON. 

(District Court, S. D. New York. May 17, 1920.) 

Nos. 48, 78. 

1. Street railroads €=>49 — Construction of lease. 

Two clauses of a long-term lease of a street rallroad System — (1) that 
on expiration or termiuation of the lease, lessor should pay lessee the 
aetual cost of additions to the property and equipment made by lessee ; 
and (2) that on its terminatlou byj)reach by lessee a guaranty fund 
placed in trust by lessee "shall at once become the sole and absolute 
property of the lessor, and shall be paid * * ♦ to the lessor, * • * 
not by way of penalty, but as liquidated and stlpulated damages" — are to 
be construed together ; and on insolvency of lessee and return of the 
property, lessor held not entitled to immédiate transfer to it of the guar- 
anty fund, regardless of its liability under the first clause, it being the 
intention of the parties to assure such fund to lessor, to the exclusion of 
claims of other creditors of lessee. 

3. Damages <Ê=81 — Stipulation in lease of street railroad for liquidated dam- 
ages for breach valid. 

A provision of a long-term lease of a street railroad System, that in the 
event of its termination by breach by lessee a guaranty fund provided by 
lessee should become the property of lessor as stlpulated and liquidated 
damages, held valid and enforceable. 

3. Set-off and counterelaim ®=35(1) — Claim capable of exact détermination 
not unliquidated. 

Under a provision of a lease of street railroad Unes, that on expira- 
tion or other sooner termination of the lease lessor should pay the "aetual 
cost" of improvements made by lessee, and which also provided a fund 

.^ssFor other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 



412 266 FEDERAL REPORTER 

to be paid lessor as liquidated damages, In case it was terminated through 
breach by lessee, where lessee became Insolvent and siirrendered the prop- 
erty, the actual cost of improvements made to tbat time is capable o£ exact 
ascertainment, and the claim therefor Is not unliquidated, in such sensé 
that it may not be set off against sucli fund. 
4. Courts <^=»364(3) — Court has jurisdiction to détermine controversies in- 
cidental to its receivership. 

The agreement of parties and the order of the court parsuant to which 
its receiver tor the insolvent lessee surrendered street railroad property 
to the lessor held to vest the court wlth jurisdiction to détermine ail 
controversies arising out of such surrender or under the lease. 

In Equity. Suit by the Westinghouse Electric & Manufactnring 
Company against the Brooklyn Rapid Transit Company and others. 
In the matter of pétitions of Lindley M. Garrison, receiver, for in- 
structions. Order entered. 

See, also, 256 Fed. 456, 465. 

For brevity the Brooklyn City Railroad Company will be referred 
to as Brooklyn City ; the Brooklyn Heights Railroad Company, as 
Brooklyn Heights; Brooklyn Rapid Transit Company, as B. R. T.; 
and the Equitable Trust Company, wherever convenient, as the Equi- 
table. 

Cari M. Owen, of New York City, for receivers of Brooklyn Heights 
R. Co. and of Brooklyn Rapid Transit Co. 

William D. Guthrie, of New York City, William N. Dykman, of 
Brooklyn, and Howard Van Sinderin, of New York City, for Brooklyn 
City R. Co. 

Murray, Prentice & Howland, of New York City (Charles P. How- 
land, of New York City, of counsel), for Equitable Trust Co. 

John L. Wells, of New York City, for committee of bondholders 
under Brooklyn Rapid Transit mortgage of 1895. 

Stetson, Jennings & Russell, of New York City (Allen Wardwell, of 
New York City, of counsel), for Guaranty Trust Co. 

Wingate & Cullen, of New York City (T. Ellett Hodgskin, of New 
York City, of counsel), for People's Trust Co. 

Brower, Brower & Brower, of Brooklyn, N. Y. (George E. Brower, 
of Brooklyn, N. Y., of counsel), for Kings County Trust Co. 

Cravath & Henderson, of New York City, for Central Union Trust 
Co. of New York. 

Rushmore, Bisbee & Stern, of New York City, for committee of 
stockholders. 

Scott, (jcrard & Bowers, of New York City, for committee of bond- 
holders. 

MAYER, District Judge. By pétition, verified December 1, 1919, 
lyindley M. Garrison, as receiver of Brooklyn Heights, set forth the 
f ollowing : 

That pursuant to the Brooklyn City and Brooklyn Heights lease (re- 
ferred to infra) what is known as the guaranty fund was provided; 
that the guaranty fund consisted of various securities, in the pétition 
set forth, deposited with Guaranty Trust Company, Brooklyn Trust 

<S=3For other cases see same topic & KBY-NUMBBR in ail Key-Nurobeved Digests & Indexes 
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Company, the People's Trust Company, and Kings County Trust Com- 
pany; that there was addressed to the receiver a letter from the 
People's Trust Company, dated October 15, 1919, and there was also 
addressed to the receiver a letter from Guaranty Trust Company, 
dated October 21, 1919. The letter from the People's Trust Company 
concluded as follows : 

"You are respeciiully requestftl, as rpocivpr of the Brooklyn Heiglits llail- 
road Company, to advise the People's Trust Company of the course you de- 
sire it should take in respect to the demands which are above stated." 

The letter from Guaranty Trust Company stated inter alla : 

"We hereby advise you that request has been made of us by the Brooklyn 
City Railroad Company to apply the interest of the guaranty fund now in 
our possession as the same shall accrue and be collected, or so much of tho 
principal of the said guaranty fund as may be proper for the foliowing pur- 
pose." 

The demands referred to in thèse two letters as having been made, 
respectively, hy the People's Trust Company and Guaranty Trust Com- 
pany, were for the payment of various taxes, and the payment of "the 
quarterly rental to October 1, 1919, amounting to $300,000; the Brook- 
lyn Heights Railroad Company now being in default in the payment 
of the same." The point of thèse demands, information in regard to 
which was thus formally communicated to the receiver of Brooklyn 
Heights by the trust companies, was that Brooklyn City was treating 
the situation as the owner of the guaranty fund, entitled presumably 
to hâve such disposition made thereof as the Brooklyn City would re- 
quire. The pétition of the receiver of Brooklyn Heights concluded 
with the f ollowing words : 

"Wherefore, in view of the demands made by thèse letters, and of the 
conflicting rlghts with respect to said guaranty fund, and other questions 
which may arise concerning the same, your petitioner prays that he may re- 
ceive the instructions of the court in the prcmises." 

This appHcation came on to be heard on 'December 22, 1919. It is 
unnecessary to set forth in détail the proceedings upon that date, and 
the observations of court and counsel, ail of which hâve been accu- 
rately transcribed and are fuUy contained in the record. Suffice it to 
say that it was clearly the intent of the parties, as well as the under- 
standing of the court, that the considération of the subject-matter 
would be postponed "without préjudice to existing rights, * * * 
but without tribulations or penalties being visited on the trust Com- 
pany during the period of that adjournment." After various adjourn- 
ments, agreeable to ail concerned, the matter of the pétition for in- 
structions supra came on to be heard on April 10, 1920, and was 
argued upon that date, and arrangements made for the submission of 
briefs. While this application was sub judice an application was made 
by Lindley M. Garrison as receiver of the Brooklyn Rapid Transit for 
certain relief (to be referred to infra) upon the ground, inter alia, that 
B. R. T., subject to certain rights, is the owner of the fund in ques- 
tion. 

It will conduce to clarity to take up the applications in séquence, so 
far as practicable, and likewise to discuss the events in séquence, so 
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far as practicable. Upon the argument on April 10, 1920, there was 
submitted by Brooklyn City a paper which it designated as "Answer 
■of the Brooklyn City Railroad Company to the Pétition of the Re- 
ceiver of the Brooklyn Heights Railroad Company (Application No. 
48) for Instructions with Respect to Certain Demands of the Guaranty 
Fund." The paper was verified on April 6, 1920, by Zerah E. Wat- 
son, secretary and treasurer of Brooklyn City, who states : 
"I hâve read the foregolng answer, and know the contents thereof. * ♦ * " 

The paper commences : 

"The answer of the Brooklyn City Railroad Company, answering the afore- 
sald pétition, respectfuUy shows to this court as follows." 

The answer, inter alia, allèges in the eighth paragraph that by rea- 
son of the defanlt of Brooklyn Heights the guaranty fund — 

"at once became the sole and absolute property of the lessor, not by way ot 
penalty, but as liquidated and stipulated damages, and tho trustée or trustées 
become forthwith obligated to pay and transfer the said fund, or any balance 
thereof, to the lessor, but the trustée or trustées hâve whoUy neglected and 
refused to pay or transfer to tbe lessor any part thereof, although due de- 
mand In wrltlng was made upon such trustées for such payment and trans- 
fer on or about Deeember 24, 19] 9." 

The answer of Brooklyn City concludes as follows : 

"Whereforê your respondent, the Brooklyn City Railroad Company, prays 
that Lindley M. Garrison, as receiver of the Brooklyn Heights Railroad Com- 
pnny herelii, be instructed :n the promises as to said pétition (.Application No. 
48) that neither lie nor the said trust companies bave any right, title, or in- 
terest in, or claim to, the said securities, and that accordingly this court ae- 
cree that your respondent is entitled to the sole and absolute ownership and 
possession of the securities constitutlng the aforesaid guaranty fund, and 
that the trustées thereof, the Guaranty Trust Company, the Brooklyn Trust 
Company, the People's Trust Company, and the Kings County Trust Company, 
may be severally ordered and direeted to deliver, pay, and transfer forth- 
with to your respondent ail and singular the securities and bonds now on 
•deposlt with them, free and clear of any liens, incumbrances or claims of any 
sort or nature whatsoever ; such delivery, however, to be without préjudice 
to the right or daim of your respondent to any deflciency between the real or 
actual value of said securities in the ar^gregate ai.d the sum of four million 
dollars ($4,000,000), together with such further and other relief as to this 
court may appear just and équitable." 

It will be noted, from the structure of the paper thus designated as 
an answer, that Brooklyn City not only submitted to the jurisdiction 
of the court upon this application, but asked for affirmative relief, in 
the same manner as would hâve been consistent with an original bill 
•or with an answer under equity i-ule 30 (201 Fed. v, 118 C. C. A. v), 
had the application by the Receiver of Brooklyn Heights been a for- 
mal bill of complaint. 

In the same proceeding Equitable filed what it designated as a "Pé- 
tition of the Equitable Trust Company of New York for Leave to In- 
tervene and Become a Défendant and to File an Answer and Cross- 
Bill." The pétition referred, inter alia, to paragraph X of the Brook- 
lyn City lease, and alleged on information and belief that the Brooklyn 
City was indebted to the Equitable as trustée in the amount of $13,- 
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125,059.75, or in some larger sum, by reason of extensions, etc., made 
under paragraph X. The pétition further averred: 

"That the securitios comprlsed in .said guaranty fnnd are, to the extent of 
their value and to the extent that they may be declared to be the property 
of the Brooklyn City Railroad Company, as.sets of the Brooklyn City Rallroad 
Company available In payment pro tanto of the indebtedness due your peti- 
tioner, and that sald guaranty fund and the securlties comprlsed therein 
should be held by the several trustées thereof until the final adjudication of 
this court in the premises, or be dellvered by said several trustées to Llndley 
M. Garrison, as receiver herein, to be by him held until such final adjudication. 

"Your petitloner avers that unless it be permitted to intervene in thIs 
suit, and set up a défense and claim relating to said guaranty fund, any 
disposition thereof will be greatly to your petltloner's détriment and injury, 
and in violation of Its rights as the holder and owner as trustée of the 
claim against the Brooklyn City Railroad Company for $13,135,059.75 under 
paragraph X of said lease of February 14, 1893." 

To the pétition was attached a proposed answer and cross-claim, and 
the petitioner concluded with the usual prayer for intervention, re- 
questing that it be made a party défendant, and that leave be granted 
to file an answer and cross-claim in the form proposed. The relief 
asked for in the proposed answer and cross-claim is as f ollows : 

"(1) That each of the trust companies holding some portion of said guar- 
anty fund be directed to transfer the same to the receiver of the Brooklyn 
Heights Railroad Company, and that said receiver be directed to hold said 
guaranty fund until the further order of this court. 

"(2) That the aniount of the indebtedness of the Brooklyn City Railroad 
Company to this défendant as holder of a claim against said Brooklyn City 
Railroad Company, pursuant to the provisions of paragraph X of said lease 
of February 14, 1893, oe adjudicated and determined, and that the matter be 
referred by this court to a spécial master for the purpose of determining the 
amount of such Indebtedness. 

"(3) That upon the coming In of the report of such spécial master flxing 
the amount of such Indebtedness the receiver or other holder or holders of 
said gnaranty fund be directed to dispose of the securlties composing the 
same for the best possible price and in such manner as may be hereafter de- 
termined by this court, and that this court direct the net proceeds of such sale 
or sales to be paid to this défendant as trustée, to be held for the beneflt of 
the bondholders of the flrst mortgage of the Brooklyn Rapld Transit Company, 
or to be credlted by it upon the amount of indebtedness owed to it as trustée 
by the Brooklyn City Railroad Company as aforesaid. 

"(4) That this défendant hâve such other, further, différent, and gênerai 
relief as may be just and équitable." 

To the pétition of the Equitable, Brooklyn City filed "Answer of 
the Brooklyn City Railroad Company to the Pétition of the Equitable 
Trust Company of New York in the Matter of the Pétition (Applica- 
tion No. 48) of the Receiver for Instructions with Respect to Certain 
Demands as to the Guaranty Fund." In the body of this paper, said 
paper is described as the "Answer of the Brooklyn City Railroad Com- 
pany to the Pétition of the Equitable Trust Company of New York 
Herein." The vérification by Mr. Watson, dated April 6, 1920, sets 
forth : "I hâve read the f oregoing answer. * * * " The answer in 
brief dénies the varions allégations of the pétition of the Equitable and 
concludes with the following prayer: 

"Wherefore your respondent prays that the pétition of the Equitable 
Trust Company of New York herein be in ail respects denied, and that an or- 
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der be entered hereîn denyicg fts application to intervene as a party de- 
fendant In thls suit, or to flle an answer and cross-claim therein, and for sueh 
other and furtiier relief as may b« just and proper in the prcmises." 

Thereafter under date of April 10, 1920, the court made an order 
which was filed April 12, 1920, the ordering part whereof is as follows : 

"Ordered, that said pétition be and the same is hereby granted, and that 
the petitioner, the Equitable Trust Company of New York, be permitted to 
intervene in the above-entitled cause, and to flle an answer and cross-bill in 
the form attached to the above pétition." 

Answering the pétition of the receiver of Brooklyn Heights, the 
Guaranty Trust Company filed a paper which is designated as an an- 
swer in the vérification of one of its officers, and said paper concluded 
as follows: 

"Wherefore Guaranty Trust Company of New York prays that It may ro- 
ceive the instruction of this court as to what disposition it should niake of the 
said securities now in its hands as depositary, and further that said funrts Be, 
eharged with the lien, in favor of Guaranty Trust Company of New York, for 
its charges and expenses as depositary of the said fund." 

A position similar to that of the Guaranty Trust Company was 
taken in open court by the People's Trust Company, Brooklyn Trust 
Company, and Kings County Trust Company, but no papers hâve been 
filed by them. 

From the foregoing papers and statements in open court it is clear 
that the trust companies, which are depositaries, are willing to submit 
to the jurisdiction of this court, and hâve so submitted, so far as the 
controversy concerns them. It is similarly clear that the Equitable, 
as trustée, has willingly submitted to the jurisdiction of this court. It 
is equally clear that Brooklyn City did not specially appear nor chal- 
lenge the jurisdiction of the court in relation to application No. 48. 
Counsel for Brooklyn City applied by letter, dated April 21, 1920, 
"for leave to file in the above matter, application No. 48, an additional 
affidavit * * * of Watson," and such affidavit was received and is 
a part of the record. This affidavit is verified April 20, 1920, and does 
not raise any question of jurisdiction. 

The situation, therefore, after ail of the papers in application No. 
48 were bef ore the court, was as follows : The receiver had asked for 
instructions ; Brooklyn City had asked for affirmative relief in respect 
of the disposition of the fund in question ; the custodians of the fund 
hâve asked the court for instructions in respect thereof; Equitable 
had answered the pétition of the receiver and by way of cross-claim 
had asked for affirmative relief ; and thus there were bef ore the court 
ail those who at that time seemed necessary for the disposition of the 
controversy. However, as later appeared, the receiver of the B. R. 
T. claims the fund by virtue of certain transactions subséquent to the 
making of the lease. It also seems that the B. R. T. receiver claims 
to be the owner of what is called the construction account and that the 
guaranty fund (in so far as concerns the interest of B. R. T. therein) 
and the construction account are pledged, and that certain liens are or 
will be asserted in favor, not only of the Equitable mortgage, but also 
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in favor o£ the B. R. T. first and refunding mortgage and B. R. T. 
Consolidated and refunding mortgage of June 1, 1918. 

The claim of some millions of dollars arising under paragraph X of 
the lease is familiarly spoken of as the construction account. Wheth- 
er out of this somewhat complicated situation the Brooklyn Heights 
receiver has any interest, légal or équitable, either in the guaranty 
fund or the construction account, is not clear, and obviously cannot 
be determined on the record as it now stands. 

By pétition verified April 26, 1920 (known as application No. 78), 
Lindley M. Garrison, as receiver of B. R. T., applied to the court for 
the following relief: 

•'(1) That the court adjudge that the Brooklyn City Railroad Company Is 
not entitled as against the Brooklyn Rapid Transit Company to the possession 
of said guaranty fund, unless and until, among other things, it shall hâve paid 
the amount due to the Brooklyn Rapid Transit Company or your petitioner, as 
receiver thereof, wich respect to the use of said cars, or with respect to any 
other existing claim or demand of the Brooklyn Rapid Transit Company, or 
your petitioner as receiver thereof, against the Brooklyn City Railroad Com- 
pany. 

"(2) That the court direct that the varions trust companies, who, as trustées, 
are in the possession of portions of said guaranty fund, shall deliver the 
same into the custody of the court, or shall hold the same subject to the order 
and direction of the court in this case. 

"(3) That the court direct the Brooklyn City Railroad Company to take no 
action or proceoding vv'ith respect to the said guaranty fund, except only such 
as may be permitted by this court. 

"(^) Tiiat the court grant such other relief in the premises as the court may 
deem proper." 

Paragraph 1 of the prayed for relief may be promptly disposed of 
as between the receiver of the B. R. T. and the Brooklyn City; '^he 
court having decreed that the title to certain cars is i. the receivers of 
B. R. T. and that Brooklyn City shall pay reasonable compensation 
for the use of said cars. This part of the controversy must be con- 
sidered disposed of as between the B. R. T. receiver and the Brooklyn 
City, and should not confuse any issues in respect of the guaranty fund 
questions, nor in respect of the construction account questions, as be- 
tween the B. R. T. receiver and Brooklyn City. The remaining prayers 
of the pétition, however, in conjunction with the pétition itself, bring 
up some of the important questions hère to be considered. 

In respect of application No. 78, Brooklyn City has appeared spe- 
cially, and has denied the jurisdiction of this court to make any order 
against it. Brooklyn City asserts that this court has neither power 
nor jurisdiction to impress any lien upon the securities constituting the 
guaranty fund, nor power or jurisdiction to direct the trust company 
custodians to deliver the securities to the custody of the court, nor to 
hold them subject to the order and direction of the court, and fur- 
ther the court has neither power nor jurisdiction to direct the Brook- 
lyn City to take no action or proceeding with respect to the guaranty 
fund, except only such as may be permitted by the court. 

[1] Passing for the moment questions of jurisdiction, which the 
applications and varions papers and proceedings in connection there- 
with hâve developed, it is désirable to ascertain the rights of the 
266 F.— 27 
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Brooklyn City as lessor and Brooklyn Heights as lessee under the lease 
of 1893, so far as relates to paragraphs X and XXXIX. Thèse read as 
f ollows : 

"X. The lessor further covenants and agrées that In the event of the expira- 
tion of this lease, or other sooner termination thereof , it will pay to the lessee 
the actual cost of ail property, extensions, branches, additions,, improvements, 
and equipments, made, acquired, and pald for by sald lessee ont of its own 
funds, for use in connection wlth the opérations of the rallroads of the lessor, 
less the cost of sueh part thereof as was required to préserve said railroads, 
extensions, additions, improvements, and equipments in good repair and serv- 
Iceable condition, and less the cost of such part thereof as was necessary to 
préserve and secure eflHciency in the opération of said railroad." 

"XXXIX. The lessee further covenants and agrées that in the event of the 
termination of this lease by reason of any breach, default, or omission on its 
part In the performance of either or any of the covenants on its part to be 
kept and performed, the said guaranty fund of four million dollars ($4,000,000) 
deposited witn the said trustée, or any balance thereof, shall at once become 
the sole and absolute property of the lessors, and shall be paid and transferred 
by said trustée or trustées to the lessor, its successors or assigns, not by way of 
penalty, but as liquidated and stipulated damages ; and it is mutually agreed 
that, if this lease shall terminât? otherwise than on account of the breach, 
default, or omission of the lessee, then the said four million dollars ($4,000,- 
000), or any balance thereof, shall be paid to the lessee." 

The lease was dated February 14, 1893. It was for 999 years, and 
covered an extensive system of street surface transportation. It con- 
templated, of necessity, that during this long period of time there 
would be extensions, branches, additions, improvements, and equip- 
ments made and added by the lessors. The lease contemplated the 
usual alternatives: (a) Continued opération by the lessee, with the 
attehdant payment of rental and the fulfiUment of other obligations ; 
or (h) cessation of opération and termination of the lease, with ac- 
companying results. 

It is difficult to read this lease and arrive at conclusion that its vital 
covenants were to be independent of each other. In respect of para- 
graph X it will he noted that the obligation of the lessor to pay to 
the lessee the actual cost of ail property, extensions, etc., arose only 
"in the event of the expiration of this lease, or other sooner termina- 
tion thereof." Obviously, so long as the lessee paid the rent and ful- 
fîlled the obligations of the lease, it could not call upon the lessor to 
pay for what the lessee had put into the property under paragraph X ; 
but the clear intent of the parties was that, when the lease expired 
or was sooner terminated, the lessor under paragraph X was obligat- 
ed to pay to the lessee the actual cost of ail property, extensions, etc., 
for the simple reason that on such termination of the lease the lessor 
presumably would receive back its property, with added benefits. 

This actual cost item of paragraph X might in the course of years 
reach a very substantial amount. Indeed, it is fair to assume that in 
a lease of this character and of such long duration the parties contem- 
plated that the sums expended under paragraph X might aggregate 
a very large amount. The claim is that the amount of this construc- 
tion account is some millions of dollars. Whether this claim is good 
or bad is at this stage of the controversy immaterial. It is enough 
that the claim is in excess of the guaranty fund, and it must be as- 
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sumed that, when the parties executed and delivered the lease, it was 
contemplated that claims arising under paragraph X might equal or 
exceed the amount of the guaranty fund. 

[2] In order to afford proper protection to the lessor, paragraph 
XXXIX was inserted in the lease. It is plain that, if the lessor were 
called upon to sue for damages caused by a breach, which eventuated 
in the termination of the lease, it would be a matter of the greatest 
difficulty to prove such damages. This difficulty is inhérent in a lease 
of this character, and paragraph XXXIX is so drawn that I am fully 
satisfied that the amount therein stipulated is to he regarded, not as 
a penalty, but as liquidated and stipulated damages. Sun Printing 
Association v. Moore, 183 U. S. 642, 22 Sup. Ct. 240, 46 L. Ed. 366 ; 
Wise V. United States, 249 U. S. 362, 39 Sup. Ct. 303, 63 L. Ed. 647. 

The interesting question of construction which arises revolves 
around the words "shall at once become the sole and absolute property 
of the lessor, and shall be paid and transferred by said trustée or 
trustées to the lessor. * * * " It is the contention of Brooklyn 
City that the intent and resuit of this clause is to vest title in the lessor 
immediately upon the termination of the lease, if such termina- 
tion is by reason of the breach of the lessee. According to Brooklyn 
City, when the lease in the case at the bar terminated, the custodians 
were obligated forthwith to turn over the securities, upon the theory 
that the property belonged under paragraph XXXIX ex proprio vigore 
to Brooklyn City. It will be noted, however, that the words "at once" 
do not apply to the words "shall be paid and transferred," unless it 
can be said that the words "at once" relate to ail of the words which 
follow them, down to and'including the word "damages." 

I think the words "at once" are limited to the words "become the 
sole and absolute property of the lessor." But I do not place my con- 
clusion on the mère collocation of words, nor on so narrow a ground. 
It seems to me that this language was not intended to require the im- 
médiate transfer of the guaranty fund to the lessor, but was intended 
to earmark and characterize the fund as against creditors or other 
claimants who would be entitled to share in the fund, if its title had 
not been carefuUy safeguarded. In other words, if this clavise had 
merely stated that the $4,000,000 were to be regarded as liquidated 
damages, and not as penalty, then the Brooklyn City would hâve no 
greater rights in the disposition of this fund than any other créditer 
of the Brooklyn Heights similarly situated, and in such event the only 
value of the provisions would hâve been to fix the damage; but the 
fund itself would hâve been available for distribution to creditors other 
than the Brooklyn City to such extent and in such manner as the as- 
sets of the Brooklyn Heights might be marshaled and distributed. 

It is fair to assume that it was contemplated by the parties that the 
lease would not be terminated by breach unless the Brooklyn Heights 
found itself financially incapable of carrying out its covenants. In 
such event the Brooklyn City wished to be certain that this fund would 
be so circumstanced that it alone would hâve resort thereto, free of 
claims of any other creditors. But I am unable to conclude that it 
was intended between the parties that the fund provided for under 
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paragraph XXXIX was to be paid over forthwith by the custodians, if 
daims under paragraph X were outstanding at the time of the termi- 
nation of the lease. Both paragraphs speak as of the date of expiration 
or eariier termination of the lease. Neither the guaranty fund under 
paragraph XXXIX nor the construction account under paragraph X 
was payable prior to the termination of the lease. The rights under 
both paragraphs were to spring up at the same time. The lessee was 
to be reimbursed "actual cost" under paragraph X, no matter what the 
cause of termination. It was not to be penalized, even though it fla- 
grantly breached the lease ; for the construction account was to be paid, 
either in event of expiration "or other sooner termination" of the lease 
— i. e., a sooner termination for any reason. 

[3] But it is said that the claim under paragraph X was unliqui- 
dated and might take years to liquidate, and that it cannot be assumed 
that the parties intended that the payment over of the guaranty fund 
should be delayed until the construction account was liquidated. The 
claim under section X is quite différent, as regards liquidation, from 
the kind of claims referred to in cases like Matter of Coatsworth, 160 
N. Y. 114, 54 N. E. 665, and Tallman v. Coffin, 4 N. Y. 134. In thèse 
cases it is the "value" of the improvements on the termination of the 
lease which is to be ascertained. 

By virtue of paragraph X, the obligation of the lessor is to pay 
the "actual cost" of the improvements, etc. Such cost is capable of 
exact ascertainment as of the date of termination of the lease, and 
quite unlike the damages recoverable in tort or for certain kinds of 
breaches of contract. The point is that whether a claim is unliquidated 
in the sensé that its amount is not agreed upon between the parties 
is hère immaterial. The test is whether the claim may be ascertained 
with reasonable certainty as of a fixed day. Robinson v. United 
States, 251 Fed. 461, 466, 163 C. C. A. 637; Faber v. City of New 
York, 222 N. Y. 255, 118 N. E. 609. In this case, looking at the in- 
strument alone, it is plain that the "actual cost" was capable of as- 
certainment as of a fixed day, and the fact that the parties difïer as 
to the amount of the claim does not change the nature of the claim. 

If there were no controversy as to the "actual cost" under para- 
graph X, can it be assumed that the parties intended that the guaranty 
fund could be paid over to the lessor forthwith by the custodians while 
the lessee would be compelled to sue, or wait for the payment to it of 
the sums it had expended for the "actual cost" of improvements, etc., 
which had enhanced the value of the lessor's property, and which 
might be equal to or in excess of the amount secured by the guaranty 
fund? Further, there is no évidence that the custodians accepted the 
guaranty fund under any obligations to pay over other than that ex- 
pressed in paragraph XXXIX, as that obligation, so far as concerns the 
custodians, may be construed, looking to the paragraph alone. 

Paragraph XXXIX is not an independent covenant in the sensé con- 
sidered in Matter of Coatsworth, supra. In that and similar cases the 
doctrine is that the lessee cannot withhold possession of the demised 
property until the lessee's improvements are paid for. In the case at 
bar, this doctrine might hâve been invoked, if the lessee had not sur- 
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rendered. possession of the property until its daim under paragraph 
X had l)ieen paid, but no such procédure was adopted. I am of opinion, 
therefore, that, reading the lease as one instrument, its covenants are 
interrelated, and that it was not intended that as between the parties, 
or those succeeding to their title or rights, the claims under paragraph X 
should not be set off against the fund covered by paragraph XXXIX ; 
in other words, that while the amount covered by paragraph XXXIX 
is ascertained, it is to be regarded as between the parties merely as a 
crédit as against the amount, if any, due under paragraph X. 

But, even treating the covenants as independent, the policy of the 
law has developed, so as to allow counterclaims in the same suit be- 
tween the same parties, even though sucli covinterclaims are independ- 
ent, and do not arise out of the same transaction. Rolling Mill Co. 
V. Ore & Steel Co., 152 U. S. 596, 14 Sup. Ct. 710, 38 L. Ed. 565; 
United States Trust Co. v. Western Contract Co., 81 Fed. 454, 26 
C. C. A. 472; Equity Rule 30 (201 Fed. v, 118 C. C. A. v) ; Vacuum 
Cleaner Co. v. American Rotary (D. C.) 208 Fed. 419. 

AU of the foregoing has been set forth to explain the instruction 
to the receiver hereinafter given. In the présent state of the applica- 
tions, it is plain that the situation is much confused. While an- 
swers and cross-claims hâve been interposed, thèse were ail interposed 
on application for instructions ; i. e., application No. 48 was so called, 
and application No. 78, while not so called, is such in effect. No bill 
of complaint in the true or technical sensé has been filed. To décide 
that the subject-matter is in orderly fashion before the court, so that 
the court can make a binding adjudication, would set a précèdent 
which would probably not only not stand on review, but which might 
tend to deprive the court of the assistance which it has received, and 
which has been f reely given on applications for instructions, and which 
the court deems of great service in the many problems and complex- 
ities of the administration of thèse receivership estâtes. 

The rights and title of the B. R. T. and of the Brooklyn Heights re- 
ceiver, of the Brooklyn City, of the Equitable and other pledgees, and 
the duty of the custodians, should be determined in a litigation com- 
menced and continued with pleadings in usual fashion. When such 
pleadings shall bave been framed, and ail necessary parties shall hâve 
been made parties to the litigation, the issues will be made, testimony 
taken, if necessary, and ail concerned will be so positioned that any 
one aggrieved can seek a review of any judgment or decree, as the 
case may be. 

[4] Such action or suit, whether begun by the Brooklyn City, or 
any one else, should be brought in this court. This was the clear in- 
tention when the arrangements were concluded (after many confér- 
ences between counsel and also with the court) whereby the lessor's 
property was turned back to it by the receiver of Brooklyn Heights. 
It was realized that there were many questions then known, as well as 
others which might thereafter arise, which could not be disposed of 
in the limited time within which the parties sought to bring about prac- 
tical opération of the Brooklyn City without interruption of public 
service. 
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The receiver arranged to afford every accommodation available in 
Ihe way of cars, employés, equipment, etc., to enable the Brooklyn City 
fo operate at the earliest feasible moment after the default in the pay- 
ment of rent on October 1, 1919. The spirit and intent of the parties 
was expressed by the court in its mémorandum of October 16, 1919.^ 

See, also, order of October 20, 1919.' 

The parties themselves agreed in paragraph twelfth of the agreement 
between the receiver of Brooklyn Heights and Brooklyn City as fol- 
lows : 

"Twolfth. It Is recognized that, witliln the time available to tlie parties lu 
the préparation of this agreement, it is impossible to foresee and provide for 
ail of the matters Incident to the delivery and surrender of possession to the 
City Company of its property, and the furnishing of adéquate eqtilpment, 

1 Mémorandum. 

The situation is such that from the practlcal standpoint, because of lack of 
funds, it becomes necessary that tlie receiver of the Brooklyn Heights Rail- 
road Company no longer operate the Unes eovered by the Brooklyn City Kail- 
toad Company lease. Counsel for the Brooklyn City Railroad Company in- 
sista that, in view of nonpayment of reut and taxes, the property must be 
delivered by the Brooklyn Heights Railroad Company, or its receiver, to the 
Brooklyn City Railroad Company. 

Under sections 3 and 7 of the decree signed herewith, the court Intends 
that said decree herewith made shall be wlthout préjudice in the fuUest sensé 
of the term as in said decree provlded. îhe receiver, in his désire to pro- 
tect his trust, Is concerned as to whether or not it is necessary at this time 
to make a demand and tender a deod. Whether such requirement is neces- 
sary or not need not now be passed upon by the court ; but the court, In order 
to préserve ail the rlghts existing at and prlor to the time the order Is made, 
and as a matter of précaution, has directed the receiver to make the demand 
ôf the total sum alleged to be due, without at this time detailed particulars, 
and to tender a deed good and sufficient to convey to the Brooklyn City Rail- 
road Company, its successors and assigna, ail of the right, title, and interest 
of the lessee company in and to any additional property referred to in para- 
graph III of the decree, free and clear of ail Incumbrances. 

I doubt whether it Is necessary to tender such deed at this time under para- 
graph 24 of the lease, but I order the receiver to make the tender, so as to 
safeguard against any questions upon this point. I am confident that, when 
the time cornes to détermine the right of the parties, any court which will be 
■called upon to deal with the subjeet-matter will consider ail the facts and 
circumstances and the situation as it really existed when the necessitles 
of the situation required the court to order the receiver not to pay rent and 
taxes, and to cease opération, and to cause the delivery of iwssessiou of the 
property to the Brooklyn City Railroad Company. 

'^ Order. 

The matter of the application of Llndley M. Garrison, receiver (No. 47), for 
instructions respecting varions affairs of the Brooklyn Heights Railroad Com- 
pany, came on further to be heard at this time, and was argued by counsel, 
and upon considération thereof it was ordered, adjudged, and decreed as fol- 
lows : 

, That the receiver is authorized to tender to the Brooklyn City Railroad 
Company, subject to any lien thereon, as property comlng wlthin the descrip- 
tion of paragraph III of the prevlous order herein under this application, the 
499 cars constituting the cars pnrehased by the proceeds of certificatcs of in- 
debtedness No. 159, Issued by the Brooklyn Heights Railroad Company to 
Transit Development Company, under date of July 1, 1918. 

The court hereby reserves ail other matters and things respecting this order 
for disposition pursuant to further hearing and the orders of this court. 
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facilities, powei', ftc, for thc opération of tlie propcrtles of tlie City Company'", 
jinrl It is intcndcd tliat tins a^reement shall be subject to modlflcation In any 
pariienlar b." iijirpennent nnioRg the parties, witliout tliereby modifying or ai)ro- 
gatiiij; tlie iialance of tbc agreoment, and in the eveiit of tlie failure of this 
agreciuent to dispose of any of tlie Inoidcntal mattcrs affecting the delivery of 
ptiKscssion to the City Company, with necessary facilities, equipment, power, 
etc., for opération, and the inahility of the jjarties hereto to agrée respecting 
the same, the same sbaJl be déterminée! by tlie court." 

The order of October 16, 1919, provided as follows: 

VII. This court reserves the right and retaius power and jurisdiction to 
détermine any and ail rights, daims, liens, or deniands which the Brooklyn 
City Railroad Company, the Brooklyn Heights Kailroad Company, and its 
receiver, their respective succe.ssors or assigns, or any trustée, or any other. 
person or corporation, ma y hâve oiie against the other, or agalnst any of sald 
l)roperty, or of any lien in respect thereof. Any party In interest, however, may 
apply to the court for further directions, iucluding application for leave to 
hring .such suit or proceedings as the party niay be advised in any other court 
of compétent jurisdiction." 

See, also, paragraph X. 

The comprehensive nature and ptirpose of the order are manifested 
by the référence to "any trustée, or any other person or corporation." 
In view of the order and agreement supra, and the proceedings under 
application No. 47, it is unnecessary to discuss the effect of the ap- 
pearance of Brooklyn City in application No. 48. Although see Camp 
V. Boyd, 229 U. S. 530, 551, 552, 33 Sup. Ct. 785, 57 L. Ed. 1317; 
McGowan v. Parish, 237 U. S. 285, 297, 35 Sup. Ct. 543, 59 L. Ed. 
955 ; Henry L. Doherty & Co. v. Toledo Railways & Light Co. (D. 
C.) 254 Fed. 597 ; Hume v. City of New York, 255 Fed. 488, 166 C. 
C. A. 564 ; Peirce v. New York Dock Co. (C. C. A. 2d Circuit, March 
11, 1920) 265 Fed. 148. But, as in application No. 78 there has been 
spécial appearance, and as the B. R. T. receiver may claim the con- 
struction account, as well as the guaranty fund, the proceeding is too 
informai and too conf used upon which any one should attempt to pred- 
icate a decree. 

The court, however, considers that it has, and therefore retains, ju- 
risdiction of any controversy arising out of the lease, and it regards 
the answer of Brooklyn City, application No. 48, as in harmony with 
the intent of the parties under the agreement of October 16, 1919, and 
as in harmony with the order of October 15, 1919. So far as concerns 
the receiver, his duty is, of course, to safeguard the interests of his 
trust; but that duty does not require him to advance any claim nor 
interpose any défense which he may deem or be advised is untenable. 

Neither the court nor the receiver can hâve any désire to do other 
than expedite the détermination of the questions involved, to the end 
that Brooklyn City shall obtain the fund as speedily as possible, if it is 
entitled thereto. On the other hand, it is the duty of the receiver to 
ascertain the merits of the claim for the construction account, and to 
prosecute or assist in prosecuting this claim for the benefît of those en- 
titled thereto. If, as contended by Brooklyn City, the claim is unjust 
in whole or in part, the facts will in due course appear. If, however, 
it should appear that the claim is a just one, in whole or in part, and 
if it may be set off against the guaranty fund, it is the plain duty of 
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the receiver to take or assist in taking such steps as shall prevent 
Brooklyn City from obtaining the guaranty fund, and enjoying at the 
same time, without payment, the benefits which hâve accrued under 
paragraph X. 

The controversy under paragraph X can, I am sure, be much sim- 
plified by conférence and agreement. Disputed question can be 
promptly submitted and promptly disposed of. Tlîerefore the in- 
structions to the receiver under both 48 and 78 are as f ollows : 

"(1) Not to contost the proposition that tlie damages under paragraph 
XXXIX are liquidated. 

"(2) To ascertaln the merits of the claim under paragraph X as speedily as 
possible, and, if satisfiod tliat the daim is mériterions, in whole or in part, to 
prosecute or assist in prosecuting said daim. 

"(3) To take such steps, or assist in taking the same, as shall prevent the 
payment over of the guaranty fund until in any event the construction ac- 
count daim shall hâve been aii.iudicated. 

"(4) To prcss such other conts iitions as he may deem proper. 

"(3) To apply for further instructions from time to time, as he may be 
adviscd." 

In respect of ail others interested, it will, of course, be understood 
thàt the court does not assume to instruct nor advise them as to the 
nature of the proceedings to be brought, nor as to the contentions to 
be advanced. Any one interested may advance such contention as he 
pleases, wliether consistent with this opinion or not, save, however, 
that any suit or proceedings, for the reasons stated, supra, shall be 
brought in this court. In respect of the jurisdictional question, the 
court understands from the papers and proceedings (as distinguished 
from the argument) that no one bas raised any question of jurisdiction 
in respect of application No. 48, and that no question of jurisdiction 
has been raised in respect of application No. 78, except by the Brook- 
lyn City. 

I am entirely clear as to the protection intended to be afforded to 
the custodians pending the décision on application No. 48, but as, of 
course, any stipulation heretofore niade will be observed, I shall not 
volunteer; but I shall be glad to settle the matter, if there is any dif- 
férence of opinion,- as to the purpose and meaning of the proceedings 
on 'December 22, 1919, in this regard. 

I hâve not discussed the question of surrender by agreement, as 
distinguished from termination by breach, nor other questions which 
might suggest themselves; for whatever questions may be involved 
should come to issue on pleadings, upon which a final disposition, 
clearly capable of review, may be had. 

Settle order on five days' notice. 
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tlNITED STATES v. DAVENPORT et aL 

(District Court, W. D. Texas, Del Rio DlvlBion. June 5, 1920.) 

No. 11. 

1. Conrts ®=>337 — Sdre fadas oo bond govemed by rules of cîvU procédure 

of the state. 

A bail bond Is a contract between the sureties and the government, and 
an action to enforce it is a civil action, In whloh the law is not required to 
be coiistnjcd strictly, as in a criminal proceeding, and the sufficiency of 
the procédure is to be determinod by the laws of the state. 

2, Bail €^84— Défenses to scire facias on bond limited by statute, 

Under Vernon's Ann. Code Cr. Proc. Tex. 1916, art. 500, enumerating dé- 
fenses which may be made to scire facias on a bail bond, which governs in 
the fédéral courts in that state, that the principal défendant is innocent, or 
me Indictment defectlve, or barred by limitation, is no défense. 

8. Bail ®=>58 — General description of offense on bond sufficient. 

A bail bond or recognizaiice before a United States comraissloner need 
only describe the offense charp;ed with sufficient particularlty to Identlfy 
the case and to. inform the principal and sureties of the obligation to be 
assumed. 

4. Bail <S=>58 — In scire facias on bond, gênerai description of offense charged 
sufficient ; "recognizance." 

A "recognizance" in a criminal case is a judgment confessed of record, 
and a proceeding by scire facias after forfciture is merely to confirm such 
judgment and the prior proceedings, and the charge apainst the principal 
need be descrlbed only sufficiently to identify the case. 

[Ed. Note.— For other définitions, see Words and Phrases, rirst and 
Second Séries, Recognizance.] 

6. Bail «&=>58 — Statement of offense cliarge<l sufficient. 

A récital in a recognizance and judgment of forfeiture thereon that the 
principal was charged with having emhezzled funds of a national bank, 
of which he was eashicr, in violation of Rer. St. § ,5209 (Comp. St. 8 
9772), held to show that a criminal offense was charged under the stat- 
ute; for, although sairt .section, as amended by Act Sept. 26, 1918, § 7 
(Comp. St. Ann. Snpp. 1019, § !>772), doals only with "any officer 
♦ * * of any fédéral reserve batik or of any member bank," every na- 
tional bank was re(nnred by the Fédéral Reserve Act to become a mem- 
ber of the reserve bank for Its district. 

6. Embezzlement <S='4 — E'ements of offense. 

The Word "embezzle" bas a technical signifieance, and conveys the Idea 
of wrongful appropriation of the property of another by one intrusted 
with it. or who bas possession of it nnder some trust duty or office, and the 
Word of itself iniplios a frandnlent and unlawful intention on the part of 
the person charged (citing Words and Phrases, Embezzle — Embezzlement.> 

Scire facias by the United States against J. C. Davenport and 
others. On exceptions to writ. Overruled. 

llugh R. Robertson, U. S. Dist. Atty., of San Antonio, Tex. 
lycvy Old and W. D. Love, both of Uvalde, Tex., for défendants. 

WEST, District Judge. This suit is based upon the bail bond of F. 
J. Rheiner, principal, togetber with record forfeiture appearing by a 
judgment nisi entered March 20, A. D. 1919, in the criminal case. 
Rheiner's sureties, défendants in this scire facias proceedings, respond 
to the writs issued. By gênerai and spécial exceptions they question 

«=9F(» otber cmm im Mun* topic £ KBY-NUMBKR in ail Kev-Num>>ered Disests A lotlezc» 
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the légal sufficiency of the bond and judgment. To properly estimate 
the force of thèse exceptions it seems necessary to insert in full a 
copy of the bond and of the record of judgment nisi. The first day of 
the March term, A. D. 1919, of the court was March 17th. It will be 
noted that the judgment of forfaiture was taken on March 20, 1919, 
a day of the regular term; the grand jury having returned an indict- 
ment against the principal, Rheiner, and the case formally docketed. 
The bail bond and judgment nisi are as follows : 

The Bond. 

"United States of America, Western District of Texas, Del Rio Division. 

"Be it remembered, tliat on this Ist day of February, A. D. 1919, before me, 
C. W. Hartup, a United States commissioner for tlie Western district of Texas, 
Del Rio division, personally came F. J. Rlieiner, principal, and J. O. Daven- 
port, F. N. Davenport, B. M. Davenport, and T. J. Martin, sureties, and joint- 
ly and severally aeknowledged themselves to owe the United States of America 
the sum of seven thousand and flve hundred ($7,500) dollars, to be levied on 
their goods and chattels, land and tenements, if default be made In the con- 
dition followlng, to wit : 

"The condition of this recognlzance Is sueh that, if the.said F. J. Rheiner, 
principal, shall per.sonally appear before the District Court of the United 
States In and for the Western District of Texas, on the first day of the 
March term, 1919, to be begun and held at the city of Del Rio, Texas, at 9 
o'cloelt a. m., and from time to time thereafter to vphich the case may be 
c'ontinned, and then and there answer the charge of having, on or about the 
7th day of December, A. D. 1918, within sald district, in violation of section 
5209 of the Revised Statutes of the United States, unlawfully, willfully, and 
fraudulently made false etitrles in the books of the Uvaide National Bank, of 
which said bank he. the said F. J. Rheiner, was then and there cashier, sald 
hank belng an association incorporated and operatlng under and by virtue 
of the national banklng laws of the United States of America ; and it Is fur- 
ther alleged that the accused did forge the names of certain deposltors of sald 
bank, and otherwise did mlsapply and embezzle the moneys, funds, and créd- 
its of the aforesaid bank, and then and there abide the judgment of the said 
court, and not départ wlthout leave thereof, then this recognizance to be vold ; 
otherwise, to romain in full force and virtue. [Signedl F. .T. Rheiner. J. C. 
Davenport. F. N. Davenport. B. M. Davenport. T. J. Martin. 

"Taken and aeknowledged before me on the day and year first above writ- 
ten. C. W. Hartup, United States Commissioner as Aforesaid. [Seal.]" 

The Judgment Nisi. 

"The United States v. F. J. Rheiner, Principal, and J. C. Davenport, F. N. 

Davenport, B. M. Davenport, and T. J. Martin, Sureties. March 20, 1919. 

No. 207. 
"This day this cause was called for trial, whereupon came the United States, 
by their district attorney, but the défendant F. .1. Rheiner failed to appear, 
aiid thereupon hls name was three times distlnctly called at the door of the 
courthouse, and a reasonable time glven hlm after sueh call was made in 
whlch to appear, yet the sald défendant came not, but wholly made default; 
and now J. G. Davenport, F. N. Davenport, B. M. Davenport, and T. J. Martin, 
sureties on the recognizance of sald F. J. Rheiner, being also three times called 
and commanded to brlng the body of their principal, the sald F. J. Rheiner, 
came not. bxit made default. 

"And It appearlng to the court that the défendant F. .1. Rheiner, as princi- 
pal, together wlth J. 0. Davenport, F. "N. Davenport, B. M. Davenport, and 
T. J. Martin, as sureties, did on, to wlt, the Isî day of February, 1919, enter 
Into a recognlzance before C. W. Hartup, United States commissioner for 
the Western district of Texas, at Eagle Pass, Texas, payable to the United 
States of America, in the pénal sum of seven thousand flve hundred (.$7,500.00) 
dollars, condltloned that the défendant F. .T. Rheiner should make liis personal 
appearance before the District Court of the United States in and for the 
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Western District of Texas on tlie flrst day of the Mardi term, 1919, to bo 
begun and held at the city of Del Rio, Texas, at 9 o'cloclî a. m., and from- 
time to time tliereafter to which ttie case miglit be contlhued, and then 
and tnere to answer tlic charge of having, on or about the 7th day of Decem- 
ber, A. D. 1918, within said district, in violation of section 5209 of the Revised 
Statutes of the United States, unlawfully, willfuUy, and fraudulently made 
false entries in the books of the TJvaldo National Bank, of which said bank he, 
the said F. J. Rheiner, was then and there cashier, said bank being an associa- 
tion incorporated and operating under and by virtue of the national banking 
Jaws of the United States of America, and of having forgcd the names of 
certain depositors of said bank, and othcrwlse misapplied and embezzled tlie 
moneys, funds, and crédits of said bank, and tlien and there abide the judg- 
ment of said court, and not départ wlthout leave thereof. 

"It is therefore considered by the court tliat the United States of America 
is entitled to a forfeiture of said recognizance, and it is ordered, adjudged, 
and decreed by the court that the United States of America bave and recover 
of and from the said F. .1. Rheiner, as principal, the sum of seven thousand 
flve hundred ( ij7,?500.00 ) dollars, and in like manner that the United States of 
America do hâve and recover of and from the said J. C. Davenport, F. N. 
Davenport, B. M. Davenport and T. J. Martin, as sureties, jointly and several- 
ly, the sum of seven thousand flve hundred ($7,500.00) dollars, and that this 
judgment will be made final, unless good cause be shown at the next term of 
this court why the said défendant F. J. Rheiner did not appear. 

"It is further ordered that capias issue for the defaulting défendant, and 
that scire facias issue to said sureties, and that this cause be and the same 
is hereby continued." Volume A, p. 528, Minutes. 

[1] The exceptions to the sufficiency of the record are as follows: 
Failure to show (1) that a criminal prosecution was pending against 
the principal ; (2) that an examination by an officer duly authorized to 
admit to bail had been held ; (3) that the principal was bound to appear 
bef ore said court "to answer the accusation against him" ; (4) that there 
was a finding of probable cause to believe that the défendant principal 
was guilty of any offense; and (5) that the bond, in requiring the 
principal to appear and answer a charge of "having violated section 
5209 of the Revised Statutes of the United States" (Comp. St. § 9772), 
does not define any crirninal offense. 

The objections are more appropriate to testing the sufficiency of an 
indictment than that of proceedings for recovery of a penalty incurred 
under a formai contractual obligation to the United States. The is- 
sues are measured by the terms of the bond and the recitations of the 
judgment nisi. There seems no reason for a strict or highly technical 
construction of law in favor of défendants. This action does not in- 
volve the guilt or innocence, conviction or acquittai, of any one. It is 
not a criminal case. The bail bond is a contract between the sureties 
and the governmeiit. Upon the failure of the principal to appear the 
sureties become debtors. U. S. v. Sanges, 144 U. S. 310, 12 Sup. Ct. 
609, 36 L. Ed. 445; U. S. v. Zarafonitis, 150 Fed. 97,' 80 C. C. A. 51, 
10 Ann. Cas. 290. 

[2] Where an offender bas been bailed agreeably to the usual mode 
of process of the laws of the state where the offense is charged to hâve 
been committed, the laws of that state are to be looked to to détermine 
the sufficiency of the procédure taken. Rev. St. U. S. § 1014 (Comp. St. 
§ 1674). The Texas statute provides spécifie exclusive défensive causes 
which must exist to avoid final judgment on the scire facias. Article 
500, vol. 2, Vernon's Crim. St. 1916. This statute was enacted for the 
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purpose of confining a surety's défense to a scire facias on a forfeited 
bail bond or recognizance to one of the reasons enumerated and to pre- 
vent any inquiry as to the guilt or innocence of the principal défendant 
or of the validity or invalidity of the indictment. McCoy v. State, 37 
Tex. 219. That the indictment is defective, or the principal défendant 
innocent, is not a défense, see other Texas cases: Jones v. State, 15 
Tex. App. 82; Hester et al. v. State, 15 Tex. App. 418; Martin et al. 
V. State, 16 Tex. App. 265 ; Langan v. State, 27 Tex. App. 498, 11 S. 
W. 521 ; State v. Cocke, 37 Tex. 155 ; State v. Rhodius, 37 Tex. 165 ; 
State V. Ake et al., 41 Tex. 166 and also the following fédéral court 
cases: U. S. v. Reese, Fed. Cas. No. 16,138; U. S. v. Evans (C. C.) 
2 Fed. 147; Hardy v. U. S., 71 Fed. 158, 18 C. C. A. 22; U. S. v. 
Graner (C. C.) 155 Fed. 679. 

[3] That the offense charged against the principal défendant is 
barred by the statute of limitations cannot be interposed by sureties 
on a recognizance. The undertaking of the sureties was to answer for 
their principal's appearance. Whether the offenses with which he is 
charged were barred by lapse of time could only be determined in the 
prosecution against him. A commissioner of the United States Cir- 
cuit Court is expressly authorized by statute (Rev. St. U. S. § 1014) 
to take bail for the appearance for trial before the proper court of one 
charged with crime against the United States. U. S. v. Dunbar, 83 
Fed. 151, 27 C. C. A. 488; U. S. v. Sauer (D. C.) 73 Fed. 671. 

The liability incurred by the bail in the recognizance of their prin- 
cipal, Rheiner, is not limited to that which appertains to the use of the 
Word "surety." Ordinarily it implies an obligation to pay a money in- 
debtedness of the principal upon his default. The bail or sureties in a 
recognizance in a criminal proceeding are obligated to produce the 
body of their principal before a court having jurisdiction to try the 
offense at the time, place, etc., set forth in the recognizance or bail 
bond, as it is indiscriminately termed ; f ailure to do so mulets the bail 
in the sums of money specified. Mr. Justice Field, in U. S. v. Reese, 
27 Fed. Cas. 749, No. 16.138, supra, speaking to the question of the 
surrender by sureties of their principal, says: 

"In the theory of the law [the principal] was in their cu.stody, as jailer.s! of 
his own ehoosing, siibject to be surrendered at any moment. If they failed to 
exercise their power over him, they must bear tlie responsibility attached to 
the position they voluntarily assumed." 

Conforming to the trend of authority quoted, the expression of the 
United States Circuit Court of Appeals, Seventh Circuit, in U. S. v. 
Du Faur, 187 Fed. 812, 109 C. C. A. 572, is apt: 

"A recognizance is a contract of record, and scire facias is an action on 
that contract as made. Beyond this the court will not look. No inquiry will 
be made into antécédent proceedings by the court passing on the scire facias. 
Indeed, the sureties would be estopped from denying the legality of such 
proceedings. This follows from the very nature of the contract. It is a court 
record. It imports verity. Upon production it proves itself. It is not to be 
dlsputed. Any other practice would allow the obliger and sureties to décide 
upon the necessity for an appearance — an impossible view. The obligation im- 
posed by the contract was to appear, and not départ without leave of court, as 
well as to answer the spécifie charge. Such a bond would not be discharged 
by quashing the indictment. Neithcr can it be avoided by the suggestion 
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that the statute, under which the charge was made, bas been declared un- 
constitutional." 

The exceptions demand a strict construction of the allégations in 
the "complaint" as of right. No such strictness is required in the 
proceeding before the United States commissioner for commitment or 
bail. It is said in Southworth v. United States, 151 U. S. 179-184, 
14 Sup. Ct. 274, 276 (38 L. Ed. 119): 

"It is sufficient, it the complaint is fuU Piiough to clearly iuform the défend- 
ant of the offense with which he is charged. * * * if sucli proeeediugs 
were to be subjeeted to the rigid rules of criticism, and ail the constituent 
éléments of the offense required to be set fortli in the afïidavit * * * with 
certainty, the administration of the criminal law would be greatly embar- 
l'assed. * * * " 

And to the same effect is the language used in Barrera's Sureties v. 
State, 32 Tex. 644-650. 

Describing in a recognizance or bail bond the ofifense of which the 
principal is charged is for the purpose of identifying the case and to 
inform the principal and sureties of the obligations to be assumed. 
U. S. V. Zarafonitis, 150 Fed. 100, 80 C. C, A. SI, 10 Ann. Cas. 290. 
The défendants in this (a civil) action are requiring a higher degree of 
certainty than in a criminal proceeding, where doubts are uniformly 
resolved in favor of the défendant. To comply would require the 
plaintiff to plead the évidence. In Hollister v. U. S., 145 Fed. 781, 
76 C. C. A. 345, where a demurrer was interposed to the sufficiency of 
the scire facias proceeding upon a forfeited recognizance, a case in 
point, it is said: 

"There is no doubt of the proposition, co'ntended for by défendants' counsel, 
that there must bave been some criminal charge exhibited against Waugh ; 
that the same must hâve been pending against him at the time of the for- 
feiture of the recognizance ; that the recognizance must liave been made mat- 
ter of record, etc. ; but ail such niatters are evidential in their character. 
The record, when ofCered to prove the case, must disclose them, or the case 
fails ; but to hold that any of them must be averred in détail in the déclara- 
tion is to hold that plaintiff must plead his évidence, instead of the ultimate 
facts on which recovery is Based. We think the déclaration was sufficient as 
against the gênerai demurrer." 

[4] A recognizance in a criminal case is a judgment confessed of 
record, and a proceeding thereon by scire facias after forfeiture is 
merely to confirm such judgment, U. S. v. Taylor (D. C.) 157 Fed. 
718; Ewing v. U. S., 240 Fed. 241, 153 C. C. A. 167. Enough has been 
stated to show that the terms of the bail bond and the récitals in the 
judgment are sufficiently definite to fully apprise défendants of the 
cause of action which they are called upon to meet. This is so, be- 
cause there is no suggestion from défendants that they lack informa- 
tion operating to their préjudice. 

The foregoing remarks and the rulings in U. S. v. Zarafonitis, 150 
Fed. 97, 80 C. C. A. 51, 10 Ann. Cas. 290, dispose of the incidental 
points against défendants' contentions. It should be noted that the 
décision by Circuit Judge Pardee of this (Fifth) circuit in the last- 
named case construing very nearly identical questions in a scire facias 
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proceeding upon a forfeited bail bond, appealed from Texas, is an au- 
thority binding upon this court. 

[5] The fifth and sixth spécial exceptions déclare that the court 
lacks jurisdiction because the bond and judgment nisi fail to show that 
the principal was charged with having committed any offense against 
the laws of the United States, and particularly that section 5209 of the 
Revised Statutes, which the principal is charged to hâve violated, does 
not define any criminal offense. It is conceded that such an offense 
must so appear or the court would be without jurisdiction. 

The Texas statute (Laws 1899, p. 111, amending article 321, Sayles'), 
being article (3) 309 of the Code of Criminal Procédure of 1895 pro- 
vides that the bail bond will be sufficient, "if the défendant is charged 
with an offense that is a felony, that it state that he is charged with a 
felony; if the défendant is charged with a misdemeanor, that it state 
that he is charged with a misdemeanor." The Court of Criminal Ap- 
peals of Texas holds that either this must be done or the spécifie offense 
be stated. Anderson v. State, 201 S. W. 994. The grade of the offense 
not being given, how spécifie must the offense be stated ? The question 
narrows to whether the language used in describing the offense set eut 
in the bond and judgment does or does not specify an offense against 
the laws of the United States. This language is as follows: 

» * * * xhen and there to answer the charge o( having, on or about the 
7th day of December, A. D. 1918, withiii sald district, in violation of section 
5209 of the Eevised Statutes, unlawfully, vclllfuUy, and fraudulently made 
false entrles In the books of tlie Uvalde National Banlc, of which sald bank he, 
the sald F. J. Rheiner, was then and there cashier, said bank being an as- 
sociation incorporated and operating under and by virtue of the national 
banking laws of the United States of America ; and it is further alleged that 
the accused did forge the names of certain depositor.s of said bank, and other- 
wlse did misapply and embezzle the moneys, funds, and crédits of the afore- 
said bank." 

This language is separable into four distinct charges against Rheiner, 
the principal : (1) Making false entries ; (2) forging the names of de- 
positors ; (3) misapplying and (4) embezzling the bank's moneys, funds, 
and crédits. Note that the da;te of the commission of thèse offenses is 
"on or about December 7, 1918." Prior to the amendment of Septem- 
ber 26, 1918, section 5209 formed a part of the national banking laws, 
and reads, eliminating unnecessary verbiage, as follows : 

"Every • * * cashier * * * of any association, vfIio embezzles 
* ♦ * or wlUfully misapplles any of the moneys, funds, or crédits of the 
association, * • * or who makes any false entry in any book, * * * 
of tne association with intent. In either case, to injure or defraud the asso- 
ciation, * * * shall be deemed guilty of a misdemeanor, and shall be im- 
prisoned not less than flve years nor more than ten." 

The section as quoted was in effect at the time of the passage of the 
Fédéral Reserve Act of December 23, 1913 (Comp. St. § 9786), 
and remained so until September 26, 1918, when section 5209 vsras 
àmended (see section 9772, U. S. Comp. St. Ann. Supp. 1919, vol. 2, 
p. 2249) to read, immaterial verbiage excluded, as follows: 

"Any offlcer * • * of any fédéral reserve bank, or of any member bank 
as deflned in the act of December 23, 1913, known as the Fédéral Reserve Act, 
who embezzles * * ♦ or willfully misapplles any of the moneys, funds or 
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crédits of such fédéral reserve bank or member bank, * * • with intent 
in any way to injure or defraud such fédéral reserve bank or member bank, 
* * * shall be deemed guilty of a misdemeanor, and upon conviction there- 
of * * * sUall be flned not more than $5,000, or shall be Imprisoned not 
more than five years, or both, In the discrétion of the court." 

The material change made by the amendment is to substitute for 
the words "national banks" or "association" the words "fédéral re- 
serve bank" or "member bank," and for the word "cashier" "any offi- 
cer" is substituted. The penalty was changed. 

The défendants assert that the making of the false entries, the em- 
bezzlement, and the misapplication of the funds cannot constitute an 
offense without specifically averring the fraudulent intent; that being 
an ingrédient specifically required by section 5209, originally and as 
amended, or by charging an offense by name. If any one of the four 
separable charges covered by the blanket charge made in the bond and 
judgment is specified to be an offense against the laws of the United 
States, the complaint would be sufîicient. Disregarding, then, ail ex- 
cept the offense of embezzlement, and bearing in mind that strict- 
ness of construction is not to be applied in suits of this character, it 
appears that ail of the constituent éléments of this offense are not 
required to be set forth. Southworth v. United States, 151 U. S. 179, 
14 Sup. Ct. 274, 38 L. Ed. 119; United States v. Zarafonitis, 150 Fed. 
97, 80 C. C. A. 51, 10 Ann. Cas. 290; McCoy v. State, 37 Tex. 219, 
and other Texas cases and fédéral cases cited supra. 

[8] Embezzlement was a crime known to the common law, and was 
classed as a felony of the same grade as larceny. 4 Bl. Comm. 231 ; 
United States v. Cadwallader (D. C.) 59 Eed. 677. The word "em- 
bezzle" is constantly used in the Criminal Code of the United States. 
It has a technical significance, and conveys the idea of wrongful ap- 
propriation of the property of another by one intrusted with it, or who 
has possession of it under some trust duty or office. 3 Words and 
Phrases, p. 2354. The word "embezzle" of itself implies a fraudu- 
lent and unlawful intention on the part of the person charged. No 
one can "lawfuUy" or "honestly" embezzle money or other prop- 
erty, and hence the use of the word "embezzle" in an indictment 
against an employé of the Post Office Department, charging him with 
embezzling and secreting valuable letters, is sufficient to charge the of- 
fense ; it is not necessary to allège that the same was donc with fraudu- 
lent intent. United States v. Atkinson (D. C.) 34 Fed. 316. A 
fraudulent intent may be presumed from the criminal act donc. 1 
Bishop's Criminal Procédure, §§ 278-290. The word "embezzle," as 
used in section 5209, Rev. St., or the words "steal, take, and carry 
away," as used in the common law, hâve a technical meaning. They 
do not, therefore, of themselves, fuUy set forth every élément of the 
offense charged. United States v. Britton, 107 U. S. 655, 2 Sup. Ct. 
512, 27 L. Ed. 520. 

The Texas statute, supra, holds a déclaration on a forfeited ap- 
pearance sufficient if it states that the principal is charged with a 
felony. Hère the principal is charged with having committed an of- 
fense by name, to wit, embezzlement, a crime known to the common 
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law as a felony. Authorities supra. He is specifically charged "that in 
violation of section 5209 of the Revised Statutes of tlie United States 
unlawfully, fraudulently and willfully," etc., which statiite, notwitii- 
standing its déclaration that the crime defined is a misdemeanor, has 
been held to be one for which an infamous punishment may be award- 
ed, thereby fixing its grade as that of felony. (In re Claasen, 140 U. 
S. 200, 11 Sup. Ct. 735, 35 L. Ed. 409; Folsom v. United States, 160 
U. S. 121, 16 Sup. Ct. 222, 40 L. Ed. 363 ; Sheridan v. United States, 
236 Fed. 309, 149 C. C. A. 437; also section 335, Pénal Code, defining 
felony (Comp. St. § 10509). So that by the conimon law, and by force 
of the very statute referred to, the offense is declared to be a felony. 

In thèse circumstances can it in reason be asserted that the défend- 
ant sureties were not informed of the fact that their principal was 
charged with having cornmitted a felony? The record warrants the 
conclusion that the requirements of the Texas statute had been sub- 
stantially complied with in that particular. Thèse authorities hold (1) 
that in a proceeding of this character it is not necessary to allège ail 
the éléments of the offense; (2) that it is not necessary to allège that 
the funds, moneys, and crédits were embezzled "with intent to de- 
fraud"; (3) that "embezzlement" is a crime so named at common law 
of the grade of felony, and so declared by statute, ail contrary to de- 
fendants' contentions. 

Bearing in mind that the date of the alleged offense was December 
7, 1918, the défendants contend that national banks, since section 5209 
was amended, September 26, 1918, as such hâve no relation to the of- 
fenses denounced by the section 5209, unless connected by some cer- 
tain allégation that the particular national bank is a member of a féd- 
éral reserve bank; that this is a jurisdîctional fact, essential to give 
vitality to any action on the part of either the United States commis- 
sioner in taking the bond or this court in awarding judgment. A com- 
parison of section 5209 before and after its amendment discloses that 
its effect was merely to add to its présent désignation "national bank" 
that of a member of a "fédéral reserve bank." This amendment 
should be considered in connection with the Fédéral Reserve Act of 
1913, and it be remembered that this "crimes" section of the national 
banking laws remained in effect until late in 1918. The act of 1913 
(section 2, par. 6) required ail national banking associations, within one 
year after the passage of the act, to become a member bank of the 
fédéral reserve, or its rights, privilèges, and franchises "shall be there- 
by forfeited," so that, if the defendant's position be correct, there were 
no crimes acts relating to fédéral reserve or member banks uncil near- 
ly five years after the passage of the original act. 

The broad purpose of the Fédéral Reserve Act was to incorporate 
under fédéral control, as members of fédéral reserve banks, ail na- 
tional banks, as well as banks other than national banks. By force of 
the law ail national banks, though still national banks, are members of 
fédéral reserve banks. National banks cannot exist and continue to 
operate alone as such within one year after the passage of the Fédéral 
Reserve Act of December, 1913, because of the mandate of the statutes. 
If, therefore, in the month of December, 1918, the records show that 
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"the Uvalde National Bank was an association incorporated and 
operating under and by virtue of the national banking laws of the 
United States of America, and of which the said Rheiner (the princi- 
pal) was then and there the cashier," the défendants are informed that 
the Uvalde National Bank, since it is operating at that time, must at 
that time also be a member of a fédéral reserve bank. Section 5243, 
Rev. St. U. S. (Comp. St. § 9835), prohibits the use of the title "na- 
tional" by any bank not organized under the national currency laws. 
Section 5154, Rev. St. U. S., as amended by the Fédéral Reserve Act 
of December, 1913 (Comp. St. § 9694), provides that banks organized 
under the gênerai laws of the United States shall hâve ail the rights 
and powers as those prescribed by the Fédéral Reserve Act. The rec- 
ord is silent as to when the Uvalde National Bank was organized and 
incorporated. If subséquent to the Fédéral Reserve Act, it would by 
force of the act be a member bank. 

The recognized rule of presumption, "where an act * * * donc 
[the Uvalde National Bank is "operating" subséquent to a prohibited 
date] can only be donc legally after the performance of some prior 
act [becoming a member of a fédéral reserve bank] proof of the latter 
["operating" after prohibition] carries with it the presumption of the 
due performance of the prior act [becoming a member]." United 
States Bank v. Dandridge, 12 Wheat. 64, 6 L. Ed. 552 ; Knox County 
v. Ninth National Bank, 147 U. S. 91, 13 Sup. Ct. 267, 37 L. Ed. 93. 
The application of this rule adds nothing to the force of the statute, 
but warrants a holding that the Uvalde National Bank is a member of 
a fédéral reserve bank may be conclusively presumed. 

Mr. Justice Van Devanter, in Great Northern Ry. v. United States, 
155 Fed. 948, 84 C. C. A. 93, while sitting as a Circuit Judge, citing 
many authorities, held that where an act is amended "so as to read as 
foUows," as is the case in the amendment of section 5209, or is re- 
enacted with changes, so much of the act amended as is omitted is re- 
pealed, thus becoming a substitute for the original, which then ceases 
to hâve the force of an independent enactment ; but this does not mean 
that the original is abrogated for ail purposes, or that everything in a 
later statute is to be regarded as if first enacted therein. 

It may also be observed that offenses committed prior to the repeal 
are to be regarded as unaffected by the repeal, and subject to prosecu- 
tion, unless an express prohibition is included in the reenactment. The 
govemment, in its proof of the commission of crime as to dates, is not 
limited to the exact dates mentioned in the charge, but may within the 
discrétion of the court, and within reasonable limits, introduce évi- 
dence of the commission of offenses for a period of time as far back 
as the bar of the statute of limitations would permit. Applying this 
rule to the date and the offense charged, it is entirely permissible for 
the govemment to introduce évidence of the commission of offenses 
under section 5209 as having been committed prior to the date of the 
amendment of September 26, 1918. 

The discussion of the interesting questions involved in a proper con- 
sidération of the exceptions has drawn this opinion out to an unwar- 
ranted length. It might, perhaps, hâve sufifîced to say in answer that 
266 F.— 28 
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the défendants' propositions are untenable solely upon the authority of 
the Zarafonitis Case, supra. 

The gênerai and spécial exceptions will be overruled, and a formai 
order to that efïect will be entered in due course. 



UNITED STATES ex rel. ÎONICK v. BRIGGS. 

(District Court, W. D. Pennsylvanla. June 19, 1920.) 

1. Courts <8=>366(1) — State décision as to the eonstitutionality of the stato 

statute binons on fédéral court. 

A décision of the higliest court of thie state, upholding the ralldlty un- 
der the state Constitution of a state statute, is binding ou the fédéral 
courts. 

2. Jury <3=321 (3) — Act relating to deiinquent chUdren not invalid, as denying 

rifht to trial by jury. 

Act Pa. April 23, 1903 (P. L. 274), glving the juvénile court jurisdic- 
tlon of dépendent and neglected chlldren, and allowing the commitment 
of such a chlld without trial by jury, Is not in violation of Const. U. S. 
art. 3, § 2, par. 3, provlding that the trial of ail crimes except impeach- 
ment shall be by jury, for the state, in caring for deiinquent chlldren, 
merely exercises its right of parens patriœ. 

3. Constitutional law <@=»83(1) — ^Infants ®='12 — ^Deiinquent ehUd act held 

not to invade the ri^^t to be secure in person. 

Act Pa. April 23, 1903 (P. L. 274), giving the juvénile court jurisdic- 
tlon of neglected and dépendent chlldren under the âge of 16, is not in- 
valid in taking away the right of people to be secure in thelr houses, etc. 

4. Habeas corpus 'S^'l? — Fédéral courts wiU not grant writ, unless applicant 

is held in custody in violation of the fédéral Constitution; "due process." 
Under Rev. St. § 753 (Comp. St. § 1281), fédéral courts will not grant 
a writ of habeas corpus to secure the release of one held in custody by 
state officiais, unless he is held in custody in violation of the fédéral Con- 
stitution, and if the conviction in îhe state court is based on a law not ré- 
pugnant to the Constitution, habeas corpus will not lie unless jurisdiction 
is lacking; notice and hearing according to establlshed procédure being 
sufflcient due process to give jurisdiction. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Due Process of Law.] 

5. Jury <Ê=21(3) — Deiinquent children, who liad reached 16, not entitled to 

jury trial, where court had secured jurisdiction before that time. 

Though Act Pa. April 23, 1903 (P. L. 274), giving the juvénile court ju- 
risdiction over minors under 16, makes no provision for jury trials, a de- 
iinquent child of whom the juvénile court has already taken Jurisdiction 
is not, on reaehing 16, entitled to jury trial ; It appearing that he was 
first arrested on a lareeny charge and committed as a délinquant, but 
that the crimlnal charge was never tried, etc., and hence he cannot ob- 
taln release from commitment on habeas corpus issued out of the fédéral 
court. 

At IvEW. Pétition by the United States, on the relation of Mary 
Yonick, for writ of habeas corpus against Franklin H. Briggs, to se- 
cure the release of George Yonick, a minor. Pétition denied, and the 
minor remanded. 

E. L. Kearns and George P. Henning, both of Pittsburgh, Pa., for 
petitioner. 

E. Z. Smith and John D. Evans, both of Pittsburgh, Pa., for re- 
spondent. 

^s»For otber caan,ge«|, saine tQgiOjb KEY-NUMBER in aU Key-Numbered Dlgests £ ladezen 
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THOMSON, District Judge. The writ in this case was issued on 
the pétition of Mary Yonick, a citizen of the state of Galicia, now a 
résident of Pittsburgh, which avers that her minor son, George Yonick, 
who was born in Pittsburgh, Pa., is now of the âge of 16 years, and 
that he was committed on April 15, 1918, to the care and custody of 
Franklin H. Briggs, superintendent of Thorn Plill School, by commit- 
ment of a judge of the county court of Allegheny county, claiming to 
hâve jurisdiction as a juvénile court; the commitment setting forth 
that the said George Yonick was a delinquent. The pétition allèges 
that he is unlawfully restrained, held, and detained by the superin- 
tendent of said school, and his personal liberty taken away, without 
due process of law, and that said child was not a delinquent at the 
time of his commitment ; that the act of assembly of Pennsylvania, 
giving authority to a judge of the juvénile court to commit a child 
without trial by jury, violâtes paragraph 3 of section 2 of article 3 of 
the Constitution of the United States, which provides that "the trial 
of ail crimes, except in cases of impeachment, shall be by jury"; that 
the acts of assembly creating the juvénile court of Allegheny county, 
Pa., are unconstitutional, in that they take away the right of the people 
to be secure in their persons, houses, etc. ; that the juvénile court bas 
jurisdiction only of children under the âge of 16 years, and that, now 
that the said minor has arrived at the âge of 16 years, he is entitled to 
a trial by jury. 

[1-3] Act April 23, 1903 (P. L. 274), "defining the powers of the 
several courts of quarter sessions of the peace, within this common- 
wealth, with référence to the care, treatment and control of dépend- 
ent, neglected, incorrigible and delinquent children, under the âge of 
sixteen years," and providing for the means in which such power 
may be exercised, was before the Superior Court, and by appeal to the 
Suprême Court, of Pennsylvania, in the case of Commonwealth v. 
Fisher, 27 Pa. Super. Ct. 175, and 213 Pa. 48, 62 Atl. 198. In that 
case the constitutionality of the act was attacked from every quarter, 
and its legality was sustained in both appellate courts. Those décisions 
of the highest courts of the state are binding upon the fédéral tri- 
bunals. The court there held that the right of trial by jury is not in- 
vaded by the act in question, and that there is no trial for any crime ; 
that the very purpose of the act is to prevent a trial, though, if the 
welfare of the public requires that the minor shall be tried, power is 
not taken away from the quarter sessions by the express provisions of 
section 11. The act was well justified by the Suprême Court, when it 
said: 

"There is no probability, in the proper administration of tlie law, of the 
child's liberty being unduly invaded. Every statute which is designed to give 
protection, care, and training to children, as a needed substitute for parental 
authority and performance of parental duty, is but a récognition of the duty 
of the state, as the legitimate guardlan and protector of children where other 
guardianship fails. No con.stitutional right is violated, but one of the most 
important duties which organized Society owes to its helpless members is per- 
formed just in the measure that the law is framed with wisdom and is care- 
fuUy administered." 
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The constitutionality of the act being thus upheld, we turn to the 
facts of the case to détermine if the relator's constitutional rights hâve 
been invaded. The record of the proceedings of the court under which 
the child is restrained, was offered in évidence. From this record 
we find that on September 17, 1913, the said George Yonick was ar- 
rested on an information charging him with larceny from a railroad 
car. It appears that, after hearing by the juvénile court, he was re- 
turned to his home on probation; that in 1916, on pétition of the 
probation officer, setting forth that relator and his brothers were dé- 
pendent and neglected, the children were again brought before the 
juvénile court, and after hearing were committed to the Allegheny 
county home finding department. About two months later, on f urther 
considération by the court, George Yonick and two of the other chil- 
dren were released from the home finding department and returned 
to their mother, under the supervision of the probation officer. On 
May 23, 1918, George Yonick was again before the court charged as 
1 delinquent, and upon hearing was committed to the Thorn Hill 
School, where he is still detained. Afterwards, on the 15th of August, 
1919, a pétition was presented on behalf of the said George Yonick, 
setting forth certain facts, with the prayer that a hearing be given, 
agreeably to the act of assembly, to détermine why the order com- 
mitting the said George Yonick should not be revoked and the minor 
returned to his home. It appears that a hearing was had upon said 
pétition, but as yet the court has rendered no décision thereon. 

[4, 5] From this record we see that the minor is in custody by vir- 
tue of the order of a court of compétent jurisdiction. He was never 
tried upon the charge of larceny, for which he was originally arrested. 
The subséquent steps taken before the juvénile court were to save 
him from this criminal trial. Flis présent commitment is on the ground 
of delinquency, which in the act means any child, including incorrigible 
children, who may. be charged with the violation of any law of the 
commonwealth or the ordinance of any city, borough, or township. In 
the case of Frank v. Mangum, 237 U. S. 309, 35 Sup. Ct. 582, 59 L. 
Ed. 969, the Suprême Court discusses very fully and with great clear- 
ness, the question of deprivation of liberty without due process of 
law, the meaning of the constitutional provision, and the proper mode 
of procédure, where the citizen claims his constitutional rights hâve 
been invaded. That case holds that under the terms of section 753 
of the Revised Statutes (Comp. St. § 1281), in order to entitle the ap- 
plicant to relief under the writ of habeas corpus, it must appear that 
he is held in custody in violation of the Constitution of the United 
States; that he cannot hâve relief on habeas corpus, if he is held in 
custody by reason of conviction upon a criminal charge before a court 
having jurisdiction over the suhject-matter of the offense, the place 
where it was committed, and the person of the prisoner; that, if the 
proceedings in the courts of a state are based on a law not répugnant 
to the fédéral Constitution, and conducted according to the settled 
course of procédure under the law of the state, so long as it includes 
notice and a hearing, or an opportunity to be heard, before a court of 
compétent jurisdiction, according to estabhshed modes of procédure, 
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this is "due process of law" in the constitutional sensé ; and, finally, 
that habeas corpus will lie only where the judgment under which the 
party is detained is shown to be absolutely void for want of jurisdic- 
tion in the court, either because such jurisdiction was absent in the 
beginning, or was lost in the course of the proceedings. 

Hère, undoubtedly, the court had jurisdiction for the humane pur- 
pose of saving the child from trial and perhaps conviction on a crim- 
inal charge, which otherwise might hâve resulted in imprisonment as 
a convict. There is no évidence that he, or any one for him, demanded 
at any time a trial by jury. The act in question, and the proceedings 
under it, when regular, are but the exercise by the state of its suprême 
power over the welfare of its children, acting as parens patrise, when 
the natural parents hâve shown themselves unwilling or unable to prop- 
erly care for them. The court having original jurisdiction of the child, 
I do not find that such jurisdiction was lost during the course of the 
proceedings. Under the Juvénile Court Acts (P. h. 1915, p. 652), a 
party who feels aggrieved by the judgment of the court may hâve an 
appeal to the Superior Court of Pennsjdvania. Under the libéral 
procédure in habeas corpus, a person in custody pursuant to the judg- 
ment of the state court may bave judicial inquiry in the fédéral courts 
into the very truth and substance of the causes of his détention, and, 
if necessary, to look beyond the record suffîciently to test the jurisdic- 
tion of the court under whose order he is restrained. In other words, 
the record can be attacked if in any way it fails to set forth the truth. 
Hère no such testimony was offered, and hence the correctness of 
the record must be assumed. 

Being unable to find that the restraint of the minor is in violation 
of his rights under the Constitution of the United States, the minor 
must be remanded; and it is accordingly so ordered. 



THE VIRGINIA. 
Pétition of HINES, Director General of Railroads. 

(District Court, D. Maryland. June 23, 1920.) 

1. Sliipping <S=210 — Value of cargo claims on account of wreclf to be paid 
in full, passengers being satisfied by solvent owner. 

On pétition of fédéral Director General of Railroads and of steamship 
Company for limitation of liability on account of loss of a steamer, and 
her cargo and others, hehl that, the company being solvent, the claims of 
passengers are to be paid by the company, and that, the value of the 
ship at the end of her voyage exceeding the aggregate amount of cargo 
claims, they are to be paid in full therefrom. 

3. Shipping <S=>167 (2)— Limitation of liability embodied in tariff dnly flled 
binding on passengers. 

Steamship conipany's limitation of liability on account of checked 
baggage, embodied in tarife duly filcd with Interstate Commerce Com- 
mission, hcld binding on passengers in case of loss by wreck. 

@=3For otùer cases see same topic & KKY-NUMBBR in ail Key-Numbered Digests & Indexes 
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3. Shipping <©=> 167(1) — Passenger could riot recover for articles lost through 

wreck not in class of bagga^e. 

No recovery can be had by a passenger on a wrecked steamship for lost. 
articles not included within necessary baggage and effects wliich a travel- 
er may he expected to carry with him, tliough the steamship company's 
limitation of liability on checlsed baggage had no application to un- 
checked baggage, or to clotliing or other articles on the person. 

4. Shipping •@=>167(1) — Steamship Company not lîable for large sums car- 

rîed by passenger, or for articles not for personal use. 

A steamship company wlll not be llable lor loss throufeh wreck of large 
sums exceeding what a traveler reasonably may be expected to carry, 
or for mercliandise not Intended for Personal use. 

5. Shipping ®=167(1) — Steamship company liable for photographer's extra 

lens. 

Newspaper photographer, sent to take troop pictures, could recover of 
steamship company for loss by wreck of extra lens for caméra carried 
by him, because he could not tell in advance précise focal length he 
would need. 

6. Shipping «S^lGîd) — Steamship company liable to passenger for Liberty 

bonds lost in wreck. 

A steamship passenger should be permitted to recover for loss by 
wreck of Liberty bonds in a limited amount carried with him almost of 
necessity to eseape rent of a safety vault consumlng the interest return, 
though a carrier ordinarily is not liable for loss of securities 

In Admiralty. In the matter of the pétition of Walker D. Hines, 
Director General of Railroads, and of the Baltimore Steam Packet 
Company, for limitation of liability on account of loss of steamer 
Virginia, her cargo, et al. Subsidiary questions of liability disposed of. 

George Weem Williams and L,. Vernon Miller, both of Baltimore, 
Md., for petitioner. 

George Forbes, James W. Dennis, John H. Skeen, William D. Roy- 
croft, Eli Frank, Frank, Emory & Beemokes, and George T. Mister, 
ail of Baltimore, Md., for claimants. 

ROSE, District Judge. In this case it has already been held (264 
Fed. 986) that the petitioners are entitled to the benefit of section 
4283 of the Revised Statutes (Comp. St. § 8021) as against cargo own- 
ers, but not as against passengers. Some resulting and some subsid- 
iary questions are stiU to be disposed of. 

Rights of Cargo Claimants. 

The appraised value of the wreck was but a small fraction of the 
total proved claims, but it largely exceeds the aggregate of those for 
lost cargo. The petitioners say that the cargo owners must accept 
in settlement of their demands that percentage to which they would 
be entitled if the passengers could not look to anything other than the 
value of the wreck ; that is to say, if it be assumed, for illustration and 
for that purpose only, that what will be left of the net value of the 
charred huU after salvage, costs, etc., hâve been paid, will be $20,- 
000, and that there is $5,0(X) due to cargo owners, and $95,000 to pas- 
sengers or $100,000 in ail, the former will be entitled to but $1,000,. 

<g=sFor other cases see Bame toplc & KBY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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or one-fifth of their losses, because the avallable fund is only one- 
fifth of the claims entitled to share in it. To this the shippers reply: 

Xot so. You are solvent, and you are bound to pay the passengers in fuU, 
and must do so, and you cannot, as against us, assert that tlielr claims are 
limited, wlien in point of fact the court lias decided that tliey are not. 

No reported case, deahng with this précise point, has been brought 
to my attention. If the petitioners were insolvent, the passengers 
would be doubtless entitled to share in the proceeds of the res; but 
that would be their right, and not that of the shipowners. 

[1] In the instant case, the right of the petitioners to require the 
passengers to look solely to the fund has been denied. The prayer of 
their pétition is to limit liability as to such claims has been rejected. 
There is authority in the decided cases, as in logic, that as to the pas- 
sengers' claims a dismissal of the pétition should foUow. It has not 
been necessary to décide whether such order should be made or not, 
and the decree to be passed herein will adjudicate those claims, and 
decree that the petitioners shall pay them; but that is in virtue of a 
stipulation among the parties that as ail the claims were maritime in 
their nature, and within the jurisdiction of the admiralty, those in- 
terested in their prosecution need not add to the costs and multiply 
papers by instituting separate suits upon each of them, but that the 
claims already filed in the limited liability proceedings shall be treated 
as if they were separate libels originally independently filed, but for 
convenience of trial consolidated with thèse proceedings. The substan- 
tial rights of the parties, however, are not afïected by this agreement, 
sensible and practical as it is. So far as I can ascertain, the ordinary 
practice hère and in other districts is that seamen's wages which are 
not subject to limitation are paid by the shipowners, and are not taken 
ont of the value of the ship. It would seem that the claims of pas- 
sengers in this case shall be treated in like manner. As the value of 
the ship at the end of her voyage exceeds the aggregate amount of 
cargo claims, they will be paid in full. 

Limited Recovery for Checked Baggage. 

[2] Some of the baggage lost was checked. In such cases, by the 
tariff of the steamship company, duly filed with the Interstate Com- 
merce Commission, liability was limited to $100 per ticket. Such limi- 
tation is binding and must be enforced. Boston & Marine R. R. v. 
Hooker, 233 U. S. 97, 34 Sup. Ct. 526, 58 L. Ed. 868, L. R. A. 191 5B, 
450, Ann. Cas. 191 5D, 593. 

Hand Baggage and Articles Worn by the Passengers. 

[3] The $100 limitation has no application to hand baggage not 
checked, or to clothing or other articles worn on the passenger's per- 
son. Hasbrouck v. N. Y. Central, 202 N. Y. 363, 95 N. E. 808, 35 
L. R. A. (N. S.) 537, Ann. Cas. 1912D, 1150; 5 R. C. L. 208. But no 
recovery can be had for any articles which are not included within the 
necessary baggage and effects which a traveler may be expected to 
carry with him. 
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[4] A steamship company will not be liable for large sums of 
money, exceeding in amount that which, under ail the circumstances, a 
wayfarer may be expected to take with him, or for merchandise not 
intended for personal use. If a gênerai ruling shall not suffice, a more 
spécifie détermination will hâve to be made in particular cases. 

Photographer's Caméra and Extra Lens. 
[5] One of the claims is in right of a photographer, who was sent 
by a newspaper to take pictures of troops returning to this country. 
Not knowing in advance under what conditions the pictures would 
hâve to be taken, he had with him an extra lens of différent focal 
length from that in his caméra, so that, if necessary, he might sub- 
stitute one for the other. It has been held that an artist may recover 
for an easel taken on a sketching tour. Merrill v. Grinnell, 30 N. Y. 
609. And an army surgeon, traveling with his troops, is entitled to 
take his surgical instruments with him, and to be reimbursed for them 
if they be lost in conséquence of the négligence of the carrier. Hanni- 
bal R. R. v. Swift, 79 U. S. (12 \yall.) 262, 20 L. Ed. 423. The 
photographer and his lenses corne within the same principle, 

Liberty Bonds. 

[6] A few of the claimants carried Liberty bonds on their person 
or in their hand baggage. Ordinarily valuable securities are not 
among the things which a passenger can reasonably be expected to 
carry on his journey. In the absence of spécial circumstances, the 
carrier is not liable for their loss, even though it may be the resuit of 
the négligence of its employés, as distinguished from the latter's 
fraudulent conversion or theft. 

There is no reason why an exception should be made of Liberty 
bonds of a worth exceeding a narrowly limited sum. On the other 
hand, it is not possible to close our eyes to the fact that very many peu- 
ple own bonds, which in each individual case do not exceed the value 
of a few hundred dollars. Many of them never held any securities 
of any kind before and hâve none other now. They cannot afiford to 
keep a safe deposit box for the storage of securities, the annual in- 
terest on which ranges from $1.75 to $8 or $9. When they move 
about, they must almost perforée take their bonds with them. If so, 
should not the latter be held to be among the things which the neces- 
sity or reasonable convenience of the traveler justifies him in carrying 
with him ? 
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niOKRILL V. McINNES. 

(District Court, E. D. Pennsylvania. June 29, 1920.) 
No. 4788. 

1. Sales <S='174 — Breach of condition précèdent justîfying refusai to deliver. 

Under a séries of contracts for sale of iron by défendant to plaintifC, 
to be delivered on board ship for foreign shipment, which requlred plain- 
tiff to estabUsli an irrévocable crédit against whicli défendant could draw 
for the price on presenting océan bllls of lading and invoices, where tbe 
master of a sliip refused to issue bills of lading without prepayment of 
the freight, which défendant was compelled to pay and in conséquence the 
crédit was in^ufficient, défendant held justifled In refusing to make fur- 
ther deliverics unless plaintifC made the crédit sufflcient to cover both 
price and freight, or otherwise provided for payment of the freight. 

2. Sales '^='62 — Contract to assure payment for ail not met by assurance of 

payment for part. 

A contract to assure a seller of payment for ail he is to deliver is not 
fulfilled by assurance of payment for part only. 

At Law. Action by Thomas Morrill against Charles E. Mcinnes, 
individually and trading as Charles E. Mcinnes & Co. On motion 
by plaintiff for new trial. Denied. 

Biddle, Paul & Jayne, of Philadelphia, Pa., for plaintiff. 

Hubert J. Horan, Jr., and Owen J. Roberts, bolh of Philadelphia, 
Pa. (Walter S. Mcinnes, of Philadelphia, Pa., of counsel), for défend- 
ant. 

DICKINSON, District Judge. [1] The action was for a breach of 
a contract to deliver. The défendant was called upon to hâve manu- 
factured, or in some way to provide himself with, the subject-matter of 
the contract and deliver f. a. s. for foreign shipment. There were a 
number of transactions — seven in ail — and six contracts relating to 
them. The contracts varied in some of their détails, but there was a 
substantial family likeness, and to bring the considération of the merits 
of the cause within manageable limits it was agreed that the variations 
might be ignored and one contract treated as typical of ail. This typi- 
cal contract was that the plaintiff should provide an irrévocable con- 
firmed crédit to assure to plaintiff payment for what he delivered and 
a vessel to which the delivery was to be made. The défendant was to 
deliver f. a. s. receiving an océan bill of lading, on which and his in- 
voice he was to receive payment from the bank or express company 
with whom the crédit had been established. 

When the contract came to be performed, this obstacle was en- 
countered: When the plaintiff had arranged with the bank or express 
company to establish a crédit (even if he did so), the master of the ship 
demanded prepayment of freight before he would issue an océan bill 
of lading. Without this the défendant could not get his money. This 
forced him to advance the freight, and, as a conséquence, the crédit 
was insufficient. The défendant complained of this, and asked the 
plaintiff to either arrange with the ship, so that the océan bill of lading 
might issue without the payment of freight, or to establish a crédit 

®:=>For oUier cases see same toplc & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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which would cover both invoice and freight. No satisfactory arrange- 
ment was made, and finally the défendant refused to make deliveries. 

The plaintifï then brought suit; the défense being a déniai of the 
obligation to deliver, unless the contractual assurance of payment had 
been given. The court charged the jury that plaintiff could not recover 
for a failure of the défendant to perform, unless the précèdent condi- 
tions of such performance had been met by the plaintiff. One was the 
establishment of the required crédit. Some of the contracts called for 
"confirmed irrévocable crédits" ; some for "crédits as usual." 

The first point now made by the plaintiff is that thèse "usual" 
crédits meant the kind of crédits which were established in the transac- 
tions which the parties had previously had, and that the trial judge had 
ignored the significance of such transactions. However this may be, 
no appellate use can be made of the point in face of the stipulation of 
the parties that the contracts might be treated as if they ail read "ir- 
révocable confirmed crédits." (See charge of the court.) 

The next complaint is that the trial judge erred in instructing the 
jury that the plaintiff could not complain of the refusai of the défend- 
ant to deliver, unless thèse crédits had been established, and that de^ 
fendant could not be compelled to sell on the unsupported crédit of the 
plaintiff, not having contracted to so sell. The complaint, as we under- 
stand it, is not of the légal doctrine laid down, but that the court had 
the wrong concept of what the plaintiff had done and failed to do. 
This question of performance was treated in the charge as a question 
of fact, and it was left to the jury to détermine. In this we as yet see 
no error. 

The third complaint is to the part of the charge relating to océan 
freights. Hère again the complaint is, not to the construction given by 
the court to this part of the contract, which was that the plaintiff was 
bound to provide the ship and pay the freight, or, at least, that the de- 
fendant was not bound to pay the freight, but the plaintiff was not 
required to either provide the ship or pay the freight until défendant 
was ready to deliver. No such complaint is made, because the trial 
judge in this accepted the plaintiff's reading of the contract. The com- 
plaint is that the charge (although not so intended) conveyed to the 
jury the thought that the plaintiff was bound to establish a crédit to- 
take care both of the invoice and the freight as soon as the order for 
the goods was given. 

We hâve attentively reread the charge with this complaint in mind, 
but do not find it to be justified. It is true that at first the assurance 
of the payment of invoice and freight are treated as one ; but the jury 
were expressly and several times told that this was merely to présent 
the gênerai thought, which was subject to qualification, and the quali- 
fication was subsequently made by distinguishing between the invoice 
and the freight payment with respect to the time when provision was 
required to be made for the payment of each. 

The fourth complaint is that the défendant assumed to cancel 
the contract, not because the plaintiff had refused to provide in ad- 
vance for the payment of the invoice, but because he would not pro- 
vide in advance for the payment of ail the freight, and that the jury 
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should hâve been tord such cancellation was unjustified in fact and 
law. This complaint is well founded only in a sensé. The jury were 
told in effect that failure to provide for payment of the invoice jus- 
tiiied a refusai to deHver, and that the plaintiff was also bound to pro- 
vide a ship from which, on delivery, the défendant could get an océan 
bill of lading, and, if this was necessary in order to hâve the bill of 
lading, to arrange for or prepay the freight. The Jury were not told 
that défendant could demand a crédit covering freight, but that he 
had agreed that plaintiff might provide in this way for the freight. 
They were further told that the défendant could refuse to deliver 
only if the plaintiff had refused to give the assurance of payment 
called for by the contract, and even if thus justified in refusing to 
deliver, if he refused on other grounds, he was held to the grounds he 
had selected, and must stand or fall with them. We see no error in 
this of which the plaintiff can rightfully complain. 

[2] The fifth complaint is with respect to the "indivisibility" of the 
iron contracts. The question is whether, under a contract to sell and 
deliver 1,000 tons of iron, the vendee can demand delivery of 500 tons, 
or whether the vendor is supported in bis refusai to deliver part by 
saying, Take ail for whFch you contracted, or get none. The real ques- 
tion is one even more easily answered. It is whether a contract to 
assure payment of what is to be delivered under a contract which calls 
for a deposit of $10,000 is met by a deposit of $5,000. We adhère to 
the view expressed to the jury that a contract to assure to the défend- 
ant payment for ail he is to deliver is not fulfilled by assuring payment 
of part. 

The final complaint is of that part of the charge which was directed 
to the measure of damages. The effort made was to distinguish be- 
tween the obligation, which did not rest upon the plaintiff, to accept 
of the substitution of a new contract with a defaulter for the old con- 
tract on which he had defaulted, and the obligation, which did rest 
upon him, to supply himself with that for which the contract called at 
the lowest priée for which he could secure it. This distinction may not 
hâve been happily expressed, but we think the jury grasped it. The 
industry of counsel for the défendant has brought to the support of 
the charge the case of Lawrence v. Porter, 63 Fed. 62, 11 C. C. A. 27, 
26 L,. R. A. 167, in which the same distinction is made. 

The instant case was as well and as fairly tried as any case could 
possibly be. However much the counsel for plaintiff may déplore the 
loss of the verdict, it was beyond cavil through no fault which could 
be attributed to him. He has presented the appellate features of his 
case with the same conspicuous fairness and ability with which the 
case was tried, but the court remains unconvinced of error. 

The motion for a new trial is discharged, and leave is granted to 
enter judgment, with costs, on the verdict; the judgment, for definite- 
ness of date, to date from such entry. 
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PHILLIPS V. CARTER et al. 
In re L. CARTER CO. 

(District Court, S. D. Georgia, E. D. July 20, 1020.) 

Bankruptcy <S=»175— Transfer by bankrupt not subject to attack by subsé- 
quent creditors. 

A transfer of property by a corporation to its principal stockholder hvi.d 
made in good faitli and for full considération received by the corporation 
in payment of its indebtedness, and not subject to attack by the trustet- 
in bankruptcy of the corporation, representing creditors who became 
such after the transfer. 

In Equity. Suit by R. L. Phillips, trustée in bankruptcy of the L. 
Carter Company against L. Carter, the Pickens Company, and the 
Jesup Banking Company. Decree for complainant in part. 

C. B. Conyers and Krauss & Strong, ail of Brunswick, Ga., and J. 
R. Thomas, of Jesup, Ga., for trustée. 

Léon A. Wilson, of Waycross, Ga., and Max Isaac, of Brunswick, 
Ga., for défendants. 

BEVERLY D. EVANS, District Judge. The L. Carter Company, 
a corporation engaged in mercantile and leal estate business, about the 
beginning of the year 1913 was very much involved in debt, owing ap- 
proximately $110,000, of which $47,763.58 was due to L- Carter, its 
président and largest stockholder. At a meeting of the directors, held 
on January 9, 1913, to consider the financial condition of the company, 
a proposition was made by L. Carter that, if the company would con- 
vey to him certain land at stated valuations, he would agrée to dis- 
charge his debt and personally indorse for approximately the re- 
mainder of the corporation's indebtedness ; that he would endeavor 
to get a loan on the land as security, and use such portion of the money 
obtained on the loan as might be necessary to pay off the indebtedness 
for which he became personally liable, taking the corporation's note 
for such amounts as he might pay. This proposition was accepted by 
the directors, and the vice président was authorized to exécute the nec- 
essary deeds, which was done the next day. The aggregate value of the 
land was agreed upon to be $34,580, the valuations being made by Di- 
rectors Gurr and Colvin. 

On May 19, 1913, Broadhurst and others filed a pétition to hâve the 
Iv. Carter Company declared an involuntary bankrupt. An act of 
bankruptcy was alleged to hâve been the foregoing transfers. The 
Carter Company defended. Pending this proceeding a stockholders' 
meeting of the E. Carter Company was held, on July 8, 1913. At this 
meeting the action of the directors at the meeting of January 9, 1913, 
were approved and confirmed. The involuntary bankruptcy proceed- 
ing of Broadhurst and others was dismissed by them on September 
25, 1913. 

In January, 1914, E. Carter proposed to the Pickens Company to 
sell the land conveyed to him by the E- Carter Company and certain 

(2z=>For other cases see aame toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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Personal property. This proposition was in writing, and was consid- 
ered by the directors of the Pickens Company at a meeting held on 
January 24, 1914. At this meeting, on motion of Broadhurst (one of 
the plaintiffs in the abandoned hankruptcy proceeding), the directors 
accepted Carter's proposition, which was to sell certain described land, 
valued at $108,670, and 21 mules, 2,000 bushels of corn, wagons, etc., 
valued at $6,600— total, $115,270— on the following terms: He was 
to give for this property $115,500; $75,000 in 12 notes, of $6,250 
each, one payable each year, and each bearing 8 per cent, interest, and 
$40,o00 in stock of the Pickens Company (the charter of the Com- 
pany having been just amended, allowing an increase of capital stock). 
At a stockholders' meeting, held on February 23, 1914, the action of 
the directors was approved, and provision made for the consummation 
of the transaction. The détails of consummation were left by Carter 
to Gurr (who managed the L. Carter Company), to be carried out ac- 
cording to Carter's proposition. The deeds were made by Carter to 
the Pickens Company, and stock of the Pickens Company to the amount 
of $40,500 was issued, some to Carter and some, at his direction, to 
members of his family ; but the notes, instead of being made to Carter, 
were made payable to the L. Carter Company. Gurr hypothecated 
four of the notes with the Jesup Banking Company as collatéral to cer- 
tain debts of the h. Carter Company, due that bank and the Bank of 
Odum. Thèse notes were afterwards di.scounted and the funds paid 
out on- the indebtedness of the L. Carter Company, and the balance 
placed to its crédit and checked out by it. The remaining eight notes, 
of $6,250 each, were left with the Jesup Banking Company for safe- 
keeping. Thèse were afterwards given to h- Carter, who surrendered 
them to the Pickens Company, taking notes for like amounts payable 
to himself. 

Subsequently, on the day of January, 1915, an involuntary 

pétition in bankruptcy was filed by Gordon & Co. and others against 
I.,. Carter Company. This company was adjudicated a bankrupt on 
January 30, 1915. The estate was administered by a trustée, who was 
discharged June 16, 1916. The case was reopened by order of court, 
and a new trustée was elected. The foregoing facts developed on the 
hearing of a bill which was filed by the new trustée on May 7, 1918. 

After carefully examining the évidence, I am fully convinced that 
the various transfers were executed in good faith. The défendant L. 
Carter was the principal stockholder of the L. Carter Company, a cor- 
poration which bore his name. He seems to hâve been ever ready to 
tide that corporation over its financial difficulties, lending to it his 
money and his crédit at différent times. When he took the deeds 
from the corporation, it was not so much an absolute sale as it was a 
vesting in him of the title to the land, that he might realize by sale or 
by hypothecation money with which to liquidate the corporation's in- 
debtedness. He was embarrassed by the filing of an involuntary bank- 
ruptcy proceeding, attacking the transfer to him of this land. When 
the proceeding was dismissed, he succeeded in finding a purchaser. 
The sale of the land, together with certain personal property of his 
own, to the Pickens Company, was made in good faith and upon ade- 
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quate considération, and in exécution of the terms and conditions un- 
der which the title was vested in him. Tiie évidence justifies the con- 
clusion that Carter settled, by personal indorsement and hy payment, 
the debts o£ the L. Carter Company, existing at the time of the trans- 
fers by the L- Carter Company to him and by him to the Pickens 
Company, and that thèse debts were sufficient to absorb the cash value 
of the considération received from the Pickens Company. Only two 
creditors of the L. Carter Company, who were such at the time of 
thèse transfers, are still unpaid. One of them, H. Traub Sons, has 
been paid by accord and satisfaction since the filing of this suit, and 
the other, the Southern Cotton Oil Company, has not been paid. There 
is no évidence that the debts of other creditors, besides thèse, were in 
existence at the time of thèse transfers, or that at the time crédit was 
extended they had no notice of the transfers, and were induced by 
fraud to extend crédit on the faith of the ownership of the L. Carter 
Company. Under such circumstances, subséquent creditors cannot 
attack the transfers. Am. Trust & Savings Bank v. Duncan, 254 Fed. 
780, 166 C. C. A. 226. 

It appears that Carter indorsed the paper of L,. Carter Company to 
the Southern Cotton Oil Company. The record discloses that the L. 
Carter Company was not released from its debt. This creditor has not 
surrendered its debt against the Carter Company. Some of the Pick- 
ens Company stock stands in the name of L. Carter, and there is also 
money due by the Pickens Company to Carter. Thèse are équitable 
assets, which should he applied to the judgment of the Southern Cot- 
ton Oil Company against I,. Carter Company and L,. Carter, indorser, 
and a decree will be entered, subjecting thèse équitable assets to the 
payment of that judgment. 

With référence to lot of land No. 141, I think the évidence clear 
that the trustée should not recover that lot. 

Let a decree be entered in accordance with thèse findings. 



SOCHIS et al. v. UNITED STATES. 

(District Court, E. D. Pennsylvama. June 11, 1920.) 
No. 6606. 

1. Courts <S==>518 — District Courts and Court of Claims liave concurrent juris- 

diction, except as to ainount involved. 

In every cause of which the Court of Claims has jurlsdlction, the Dis- 
trict uourts hâve llke jurisdlctîon, llmlted only in respect to the sum In- 
volved. 

2. Courts 'S=»436 — District Court has jurisdiction of claims for compensation 

for property requisitioned under war acts. 

Under the war acts of Congress, conferring power to take possession 
of property of Indlvidual citizens for public purposes, and also givlng the 
right to institute suits against the United States for compensation for 
property so taken, a District Court has jurlsdlction of such a suit, pro- 
vided the sum involved is withln the prescrlbed limit. 

.^=9For other cases see same toplc & KBY-NUMBEK In ail Key-Kumbered Digeets & Indexes 



SOCHIS V. UNITED STATES 447 

(266 F.) 

At Law. Pétition by Morris Samuel Sochis and Louis Lippenhals, 
trading as the National Dental Laboratory & Supply Company, against 
the United States. On demurrer to pétition. Overruled. 

Prichard, Saul, Bayard & Evans, of Philadelphia, Pa., for plaintiffs. 
Charles D. McAvoy, U. S. Atty., of Philadelphia, Pa. 

DICKINSON, District Judge. This proceeding, although in the 
form of a pétition, is really an action at law to recover the damages 
sustained by the plaintifï through the exercise of the right of domain 
vested in and exercised by the défendant. 

The question raised by the demurrer is the one of the jurisdiction 
of this court to judicially détermine the cause. The practically wise 
thing is to hâve the question decided now, thus saving the parties the 
trouble, delays, and expense of trial, if the court bas no authority to 
décide the question which the parties wish to hâve determined. 

The gênerai question of jurisdiction is Janus-faced. As affecting 
courts of the United States, two questions may be involved. One is 
whether the court as a court bas jurisdiction, and the other is whether 
as a fédéral court it has jurisdiction. As the United States is a party, 
no question is raised with respect to the fédéral feature of the gênerai 
question of jurisdiction. If the United States were not a party, but 
the défendant were a corporation, vested with the power of eminent 
domain, no doubt could arise as to the jurisdiction of a court to en- 
tertain an action brought to détermine what should be recovered by 
way of compensation for property taken in the exercise of the right 
of eminent domain. As the United States is a party, the action, if 
any, may be brought in this court, if it can be brought at ail. Again,, 
as the United States is a party, no action can be brought unless the 
United States has consented to the bringing of the action, and then 
it must be brought in that tribunal and in that form which Congress 
may hâve prescribed as conditions of its consent to be sued. 

There is no criticism of the form of procédure, and no déniai that 
the United States has given to the plaintifï a right of action. The 
sole question is whether the United States has given its consent that 
the proceedings may be had m a District Court of the United States, 
or whether they bave limited the right to bring proceedings to pro- 
ceedings brought in the Court of Claims. 

There are a number of différent acts of Congress which directly 
or more remotely bear upon the question. The view we bave taken 
of it renders it unnecessary to inquire into the phraseology of thèse 
différent acts of Congress. That view is that the United States has 
recognized that citizens may hâve claims against the United States 
which, if against individuals, would properly be the subject of judicial 
inquiry and détermination. 

The United States has consented that in such cases it may be made a 
défendant, as if an ordinary citizen, and may be sued as such. The 
only privilège which it has reserved to itself is that it may be sued 
only in the Court of Claims, a court especially constituted and equip- 
ped for determining the justness of claims made against the United 



448 260 FEDERAL REPORTER 

States and holding its sessions at the seat of tlie government. The 
United States has further recognized, however, that there may be 
daims of a character and involving an amount such that it would be a 
hardship upon litigants to send them into the Court of Claims. 

There are many and valid reasons supporting the décision of Con- 
gress to require claimants against the United States to go into the 
Court of Gaims. There is at least the above suggested reason for 
having some exceptions to that gênerai rule. Ail the purposes which 
Congress had in view were met by the gênerai provision that the Court 
of Claims, and that court only, should hâve jurisdiction to adjudge 
claims against the United States, but that the District Courts should 
hâve a like jurisdiction up to a sum not exceeding $10,000. 

[1] We are therefore justified in laying down as the first proposi- 
tion that in every cause of which the Court of Claims has jurisdiction 
the District Courts hâve a like jurisdiction, hmited only in respect to 
the sum involved or in controversy, and, of course, the amount of 
the judgment vi^hich can be rendered. 

[2] When, therefore, in the différent war measures enacted by Con- 
gress power was conferred to take possession of the property of 
individual citizens for public purposes, and the right to institute pro- 
ceedings against the United States for compensation for the prOperty 
taken was also given, Congress thereby gave its consent to such pro- 
ceedings being instituted in those tribunals which Congress had al- 
ready provided for the purpose, and had intrusted with power to 
détermine the rights of the claimants and of the United States. This 
meant that proceedings might be instituted in the Court of Claims, 
aijd also that they might be instituted in any District Court of the 
United States, provided the sum involved did not exceed the limita- 
tion above named. This we believe to hâve been the intent of Con- 
gress, and to be also within the fair meaning of the terms in which 
Congress has expressed its intent. 

Emphasis has been laid upon the fact that in some of thèse acts of 
Congress référence is made to the Court of Claims and the Court of 
Claims only. We do not think this in any way to qvtalify the intent of 
Congress. The référence to the court was a référence to the juris- 
diction, and as the jurisdiction of the Court of Claims and of the 
District Court is in this respect concurrent pro tanto consent to the 
exercise of the jurisdiction of the Court of Claims is consent to the 
exercise of the jurisdiction of the District Courts, so far as the 
jurisdiction of the latter courts is concurrent with the jurisdiction of 
the former court. 

The demurrer is overruled, with leave to the défendant to answer 
over. 
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ARZUAOA et al. v. ORTIZ. 

(Clnmlt Conrt o£ Appeals, First Circuit July 2, 1920.) 

No. 1377. 

L Mastw anif serrant <S=2.'>0% — Statute of Porto Rico enlarging rights ot 
eoip!o.vés does not excIuUe remedy under prier statute. 

Eiiiplo.vcrs' IJability Aet Porto Rico Marcli 1, liM)2, is not a codification 
of the law on tho snbject of liabillty of nmsters for acts of employC-s, but 
an enlargemcnt of tlio rights of employés, and the remédies tliereby af- 
fordtd do not exclude any right of action glven by Civ. Code Porto Rico, 
§§ 1803, 1804. 
t. MaBter and servant &=>n9 — Liability for n^Ugence of servant under law 
cf Porto Rico stated. 

T'nder Civ. Code Porto Rico, §§ 1803, 1804, the owner or director of an 
estahli-sliment or enteiprise is liable for damage caused by tlie négligence 
of his employés acting in the course of their employment, uiiless lie shall 
prove as an ailirmative défense that he tool£ the care of a good fatlier of 
a family to avoid the damage, not only in sélection of his employas, but 
In Buperintending their worlf, which is a Personal duty, and cannot be 
âelegated to avoid liability ; and this is so, whether the persou iujured is 
or is not an employé. 
8. Master and servant 'S=>1.59 — Fellow servant mie not in force in Porto Rico. 

The fellow servant doctrine does not prevail in Porto Rico. 

In Error to the District Court of the United States for the District 
of Porto Rico; Hamilton, Judge. 

Action by Antonio Ortiz against Pedro Arzuaga y Beraza and oth- 
ers, partners under the name of Sobrinos de Ezquiaga. Judgment for 
plaintiff, and défendants bring error. Affirmed. 

Francis H. Dexter, of San Juan, P. R., for plaintiffs in error. 
Hugh R. Frances and Frances & De Jésus, ail of San Juan, P. R., 
for défendant in error. 

Before BINGHAM, JOHNSON, and ANDERSON, Circuit 
Ju'dges. 

BINGHAM, Circuit Judge. This is a writ of error f rom a judgmenf 
of the fédéral District Court for Porto Rico in an action of tort brought 
by Antonio Ortiz against a partnership doing business under the name 
«f Sobrinos de Ezquiaga. The plaintiff is a résident and citizen of Por- 
to Rico, and the défendants are subjects of his majesty the king of 
S^ain. The action was brought November 8, 1916. In the court below 
there was a trial by jury, and a verdict for the plaintiff in the sum of 
Ç3,983. 

In the amended complaint it is alleged that on the 6th day of 
December, 1915, the plaintiff, while acting as an employé of the de- 
fendants, under the control and direction of a superior ofïicer employ- 
ed by them, was severely and permanently injured by being crushed 
under a coal chute, which fell upon him while working with other em- 
ployés of the défendants on the San Juan water front; that the coal 
cht'te fell upon the plaintiff (1) because of the négligent and careless 
manner in which the superior officer directed and superintended the 

^saFor other caaes sm lame tapie * KET-NUMBER in «11 Kajr-Nnmbered Digesta A Indexe* 
266 ï.— 28 
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lowering of the chute ,for the purpose of unloading the coal from a 
schooner; (2) becau?e the superior officer, in lowering the chute, did 
not use sufficient apparatus'; and (3) that the défendants failed to 
furnish reasonably safe and suitable instrumentalities, tools, and work 
place for lowering the chute, or for putting it in a proper position for 
unloading the coal. 

The défendants pleaded (1) a gênerai déniai ; (2) that at the time of 
the accident the plaintiff was working under the direction and control 
of an independent contractor, Lino Fernandez, who fumished ail the 
material and apparatus used in connection with the work ; (3) that the 
plaintiff's injury was the direct resuit of his own négligence; (4) that 
the défendants, in the sélection of Lino Fernandez, employed ail the 
diligence of a good father of a family ; (5) that the plaintiff's injury 
resulted from the négligence and carelessness of fellow servants ; and 
(6) assumption of risk. 

The plaintifï's évidence tended to show that he was injured by the 
falling of a coal chute on the 6th day of December, 1915, while he 
was engaged in the défendants' employ unloading coal from a steamer 
at San Juan ; that at the tirae he was working under the direction of 
a superintendent, Lino Fernandez; that in the course of the work it 
became necessary to lower the chute, so that the coal would be deliver- 
ed into the carts ; that the chute at the upper end was attached to the 
ship by ropes, and at the lower end was supported by two posts nailed to 
the chute; that, while lowering the chute, one of the posts became 
detached, throwing the chute out of plumb ; that at this time the lower 
end of the chute was so high above the ground that it could not be 
reached by the men, and it became necessary, in order to support it in 
an erect position, to procure a prop to put under it ; that the superin- 
tendent caused a plank to be procured for this purpose, and told the 
plaintifï to place it beneath the chute and against the ground, and hold 
it there, which he did ; that at this time other employés of the défend- 
ants were assisting, some of whom were holding up the chute with 
ropes from on board the ship; that it became necessary, in order to 
lower the chute further, to disengage the remaining post, which was 
attached to the chute by nails ; that after the plaintiff had placed the 
timber beneath the chute as directed, and while he was holding it 
there, the superintendent, Fernandez, without warning him, ordered 
some of the men to pull oft' the remaining post, and as they responded 
to the order the chute fell and severely injured the plaintifï. 

Errors are assigned to the admission of évidence, to the charge of 
the court to the jury, to the giving of certain requests of the plaintiff, 
and to the refusai to give certain requests of the défendants. The 
validity or invalidity of the rulings and requests dépend upon the law 
of négligence of Porto Rico governing the rights and liabilities of par- 
ties standing in the relationship of employer and employé. Counsel 
hâve called our attention to the provisions of the Civil Code of Porto 
Rico, §§ 1803 and 1804, as applicable to the case. Thèse provisions 
read in part as foUows: 

"Sec. 1803. A person who by an act or omission causes damage to another 
when there is fault or négligence shall be obllged to repair the damage eo 
done. 
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"Sec. 1804. The obligation imposed by the preceding section i.s demandaWe, 
not only for personal acts and omissions, but also for those of the persons for 
whom they should be responsible. * • * Owners or directors of an estab- 
ILshment or enterprlse are egually liable for the damages cau.sed by their 
employés in the service of the branches in which the latter may be employed 
or on account of their diities. * * * 

"The liability referred to in this section shall cease when the persons men- 
tioned therein prove that they employed ail the diligence of a good father 
of a family to avoid the damage." 

It appears that the Législature of Porto Rico on March 1, 1902, 
passed an act "in relation to the liability of employers for injuries 
sustained by their employés vvhile in their service," which was in 
force at the time this accident occurred and unaltered, except for the 
amendment of 1913 (Laws of Porto Rico 1913, Act No. 69), which 
did away with the limitation upon the amounts recoverable in the cases 
specified in sections 2 and 3 of the act. This act was not repealed, so 
far as the plaintifif's right of action is concerned, by the Porto Rico 
Workmen's Compensation Act (No. 19) of 1916, for sections 34 and 
35 did not in terms repeal it, and ail rights that had accrued under it 
were saved by (3093) section 386, of the Revised Statutes and Codes 
of Porto Rico, p. 587. Whether the act of 1902 may, in certain re- 
spects, be regarded as still in existence and applicable to causes of 
action arising since July 1, 1916, between employer and employé, in 
no way concerns the présent inquiry. It may not, however, be amiss 
to say that the act of 1916 (Laws of Porto Rico 1916, Act No. 19) 
as amended in 1917 (Laws of Porto Rico 1917, Act No. 9) was élec- 
tive as to both employer and employé (sections 23, 24) ; that the act of 
1918 (Laws of Porto Rico 1918, No. 10) applies only to employers 
who employ three or more laborers (section 2) ; that section 21 of the 
act of 1918 does not apply to injuries by willful act or gross négligence 
of employer, if waived by workman; and that it is not improbable that 
the act of 1902 may be applicable in certain cases to accidents occur- 
ring since July 1, 1916. 

[1] As the act of 1902 was in force at the time this accident oc- 
curred, the question is presented whether the remedy there provided 
for enforcing the rights and liabilities therein defined is the exclusive 
remedy, or only additional to that provided by sections 1803 and 1804 
of the Civil Code ; for, if it affords the exclusive remedy, then, inas- 
much as section 6 of the act makes the right to bring suit conditional 
upon written notice of the time, place, and cause of the injury having 
been given to the employer within 30 days after the injury was receiv- 
ed, and it nowhere appears in the record that such notice was given, 
the action cannot be maintained. 

In Diaz v. Fajardo Development Co., 2 P. R. Fed. 152, and Colon 
V. Ponce & Guayana R. Co., 3 P. R. Fed. 367, Judge Rody, sitting in 
the fédéral District Court for the island, held that the remedy provided 
by the act of 1902 was exclusive, and that an action by an employé 
against his employer could not be maintained under the provisions of 
the Code above set forth. But an examination of the act and the 
sources f rom which it was taken leads us to believe that the conclusion 
of Judge Rody was erroneous, and that the act of 1902 was not a 
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codification of the law governing the rights and liabilities of employé 
and employer, but was intended rather to enlarge the rights of the 
employé, or, to express it a Httle diflferently, to take away certain 
défenses theretofore available to the employer. 

The act of 1902 is in every material respect a copy of the act of 
Colorado of 1893 (Laws of Colorado, 1893, p. 129 ; 3 Mills Annotated 
Stat. p. 423, § 1511b), which was taken from the Massachusetts Em- 
ployers' Liability Act of 1887 (St. Mass. 1887, p. 270; Revised Laws 
of Mass. 1902, c. 106, §§ 71-79; Colorado Milling & Elevator Co. v. 
Mitchell, 26 Colo. 285, 58 Pac. 28), which in turn was "copied Verbatim, 
with some variation of détail, from the English statute" of 43 & 
44 Vict. c. 42 (Ryalls v. Mechanics' Mills, 150 Mass. 190, 191, 22 N. 
E. 766, 5 L. R. A. 667). 

Prior to the enactment of the law in Massachusetts, the English 
courts, in construing their act, held that it was not a codification of 
the common law regulating the rights and liabilities of the employé 
and employer, but an extension of the employé's common-law rights, 
and that clauses 1, 2. and 3 o£ section 1 did away with certain défenses 
of the employer, such as the assumption of risks incident to the busi- 
ness, including those ari^ing from the négligence of teîlow employés 
(Ryalls V. Mechanics' Mills, 150 Mass. 190, 191, 22 N. E. 766, 5 L. 
R. A. 667), and the Massachusetts and Colorado courts, priOr to the 
re-enactment of the law in Porto Rico, reached the same conclusion, 
notwithstanding the common law regulpting such rights in those states 
was not in ail respects the snme and differed somewhat from the com- 
mon law of England (RyaUs v. Mechanics' M^lls, 150 Mass. 190, 22 
N. E. 766- 5 L. R. A. 667 ; Colorado Millinsf & Elevator Co. v. Mitchell, 
26 Colo. 285, 58 Pac. 28). See, also, Denver & R. G. R. Co. v. Norgate, 
141 Fed. 247, 252, 72 C. C. A. 365, 6 L. R. A. (N. S.) 981. 5 Ànn. 
Cas. 448; Mellor v. Merchants' Mfg. Co.. 150 Mass. 362, 23 N. E. 
100, 5 L. R. A. 792; Coughlm v. Boston Towboat Co., 151 Mass. 92, 
94. 23 N. E. 721; Clark v. Merchants', etc., Transn. Co., 151 Mass. 
352. 24 N. E. 49; May v. Whittier Machine Co., 154 Mass. 29, 27 N. 
E. 768; Clare, Adm'r, v. N. Y. & N. E. R. R., 172 Mass. 211, 51 N. 
E. 1083. 

Section 1 of the Colorado act of 1893 reads as follows: ■ 

"Where, after the passage of this act, Personal injury is cansed to an em- 
ployé, who is himself In the exercise of due care and diligence at the time ; 

"(1) By reason of any defect in the condition of the ways, works or nia- 
chinery conneeted with or used in the business of the employer, which arose 
from or had not been discovered or reniediod owing to the négligence of the 
employer, or of any person in tlie service of the employer, and intrusted by 
him with the duty of seeing that the wiîvs, worlîs and machinery were in 
proper condition ; or 

"(2) By reason of the négligence of any person iu the service of the em- 
ployer, intrusted with exercising superintendence wliose sole or principal duty 
Is that of superintendence ; 

"(3) By reason of the négligence of any person in the service of the em- 
ployer who. has the charge or control of any switch, signal, locomotive engine 
or train upon a railroad. 

"The employé, or in case the Injury results in death the parties entltled by 
law to sue and recover for such damages shall hâve the same right of compen- 
sation and remedy against the employer, as if the employé had not been an 
employé or in the service of the employer or engaged in his or its work." 
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The Suprême Court of Colorado, in Colorado Milling & Elevator Co. 
V. Mitchell, 26 Colo. 288, 58 Pac. 29, in construing this act, said: 

"That the intent of tlie act is at most to abollsh certain défenses in certain 
speciiied cases, and in such cases to impose a compensatory limitation of the 
riglit to suc, but in no manner to préjudice tlie common-law riglits of employés, 
or to interfère witli the enforcement of any right that the statute Itself does 
not create." 

And in Ryalls v. Mechanics' Mills, 150 Mass. 190, 22 N. E. 766, 5 
L. R. A. 667, Judge Holmes, after reviewing the English cases con- 
struing the English act, said: 

"But it would not need the aid of prevlous exposition to show that the main 
purpose of the statute, as the title intimâtes, is to extend the liability of em- 
ployors m favor of employés, that it does not attempt to codify the whole 
law upon the subject, and that it leaves open some common-law défenses and 
some (lommon-law liabilitics. In view of thèse gênerai considérations, we are 
to construe the statute llberally in favor of employés, and we ought to be 
slow to conclude that indirectly, and without express words to that elïect, it 
has limited the workman's common-law rights most materially in respect to 
the conditions and time of bringing an action, aud the amouut which he can 
recover" 

— and concludes: 

"We are of the opinion that In those cases wlthin the words of St. 18S7, c. 
270, § 1, cl. 1, in which the comnion law gives an employé a remedy, lie still 
has a right to sue under the saine conditions, and to recover damages to the 
same extent, as if the statute had not been passed." 

In view of the apparent purpose of the act to enlarge the scope of 
the rights of employés and the limited number of instances covering 
the relation of employer and employé as to which the act applies, we 
hâve 'no hésitation in reaching the conclusion that the remédies afiforded 
by it are not exclusive, and that whatever rights of action are accord- 
ed an employé by sections 1803 and 1804 of the Civil Code remain in 
fuU force. 

[2] It remains to be considered what the rights of an employé are 
against his employer under the provisions of sections 1803 and 1804 
of the Civil Code. Thèse sections are a re-enactment of old provisions 
of the Spanish Civil Code. Section 1803 imposes liability upon ail 
persons for their individual négligence, and section 1804 imposes 
liability upon certain persons for the négligence of their children, 
wards, and apprentices, and upon those owning or conducting an es- 
tablishment or enterprise for the négligence of their employés. For 
example : 

It makes the father, and, in case of his death, the mother, liable for 
damages caused by minors who live with them ; 

Guardians for damages caused by minors or incapacitated persons 
who are under their authority and live with them ; 

Owners or directors of an establishment or enterprise for damages 
caused by their employés in the service of the branches in which the 
latter may be employed or on account of their duties ; 

Masters or directors of arts and trades for the damages caused by 
'their pupils or apprentices while they are under their custody. 
• It is, however, provided that the liabilities imposed by this section 
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(1804) shall cease if the person responsible therefor shall prove that 
lie employed ail the diligence of a good father of a family to avoid the 
damage. 

Manresa in his Commentaries on the Civil Code, in speaking of the 
iiability imposed by thèse provisions, says: 

"That said liabilîty ceases when the persons who are held liable according 
to section 1804 show that they used ail the diligence of a good father of a 
family, and therefore a légal presumption Is requlred by sald section in re- 
igard to the Iiability of the persons referred to in said section, inasmuch as such 
is due to the relations, of authority or superiority, whlch they hold wlth the 
persons causing the injwry. It is presumed by the law that the cause of said 
injury Ib charged upon them on account of their own fault or négligence, and 
they are eonsidered as moral authors of said injury. In view of the faet that 
they dld not take the care or Buperintendence neeessary to prevent the caus- 
ing of sald Injury resulting from the aforesaid fault or négligence ; and this 
Is also the view taken of the matter In the judgment of May 18, 1904, above 
cited, but said présomption whleh has been established by law is not an ab- 
solute one or juris et de jure, but jurls tantum, and therefore is dissipated 
by adverse proof." 12 Manresa, 611. 

It appears from the foregoing that the owner or director of an 
establishment or enterprise is liable for damage caused by the négli- 
gence of his employé, acting in the course of his employment, unless 
he shall prove, as an affirmative défense, that he took the care and 
superintendence of a good father of a family to avoid the damage, and 
that this is so whether the person injured is or is not an employé 
engaged in the same enterprise; also that the duty of the owner or 
director does not end with his having exercised the diligence of a good 
father in selecting his employés; that he must go further, and show 
that he exercised the required diligence in superintending the work of 
the establishment or enterprise in which his employés are engaged. 
This seems to be the view taken by the Suprême Court of the United 
States in Panama Railroad Co. v. Toppin, 252 U. S. 308, 40 Sup. Ct. 
319, 64 L. Ed. , decided March 15, 1920. 

In that case the court was construing article 2347 of the Civil Code 
of Panama and article 5 of the Panama Law, No. 62, of 1887, which 
contain similar provisions to those of sections 1803 and 1804 of the 
Civil Code of Porto Rico. Article 2347 of that Code provided: 

"Every person is responsible not only for his own actions, for the purpose 
of making good the damage, but for the act of those who may be under his 
care. 

"Thus, the father, and falling hlm the mother, is responsible for the acts of 
the minor chlldren who llve In the same house. 

"Thus the tutor or gnardian is responsible for the conduct of the pupil who 
lives under his protection and ca're. 

"Thus the husband Is responsible for the conduct of his wlfe. 

"Thus the directors of collèges and schools respond for the acts of stndenta 
while they are under their care, and artisans and empresarios for the acts of 
their apprentices and dependents In llke cases. 

"But this responslblllty will cease if with the exercise of the authority and 
care which their respective characters prescribe for and confer on them they 
could not prevent the act." 

Article 5 of Panama Law, No. 62, of 1887, provided: 
"Ballroad companles are responsible for the wrongs and injuries whlch are 
caosed to persons and properties by reason of the service of sald rallroads 
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anfl whici) are imputable to waiit of care, neglect or violation of tbe respective 
police régulations which sliall be issued by the government as soon as tbe law 
is promulgated." 

In that case an engineer of the Panama Railroad Company, while 
operating an engine through the city of Colon, at a speed greater than 
that permitted by the police régulations of Panama, ran into the plain- 
tiff while riding his horse, and, inasmuch as the railroad company had 
iised due care in the sélection of its engineer, one of its contentions was 
that it could not be held liable under the law of Panama for the injury 
caused by the négligence of the engineer. In reply to this contention, 
^Ir. Justice Brandeis, in delivering the opinion of the court, said: 

"This contention was made and rejected by the suprême court of Colombia 
in a case similar to the case at bar. Cancino v. Railroad of the North, decided 
December 16, 1897, XIII Judlcial Gazette Nos. 652, 653. There suit was 
brought agalnst the empresario of a rallway to recover for the loss of a house 
by flre due to the négligent opération of a locomotive. The court rested the 
liability upon section 2347 of the Civil Code, declaring that ail doubt as to 
the existence of the necessary dependency was removed by article 5 of law 62 
of 1887, which 'wlthout In any way mentloning the dependents, employés, or 
workmen of railway enterprises, makes their empresarios responsible for the 
damages and injuries which they may cause to persons or to property by rea- 
son of the service of the said roads.' The court continues : 'And there is not 
in the record any proof whatever that any care or précaution, either on the 
part of the empresario or the engineer, had been taken to prevent the flre, the 
proof that the empresario on his part had exercised much care in the sélection 
of his employés not belng sufficient in the opinion of the court, because the 
diligence and care hère treated of, is that which ought to bave been exercised 
in order to prevent an injury that could hâve been easily foreseen,' This 
case seems to overrole In effect the principal authority to which the plalntiff 
in error has referred us — in fact, it Is not unllkely that such was the object 
of article 5 of law 62 of 1887." 

[3] The duty of superintendence imposed upon the employer by the 
civil law is a personal duty, and, if he delegates it to an employé who is 
négligent in its performance, the employer will be liable. 2 Labatt, 
Master & Servant (Ed. 1904) § 877. The fellow servant rule of 
the common law is not recognized in any European country where the 
civil law prevails. Pollock says that the rule was forced by the House 
of Lords "upon the reluctant courts of Scotland to make the jurispru- 
dence of the two countries uniform"; that "no such doctrine appears 
to exist in the law of any other country in Europe." Poîîock on 
Torts (lOth Ed.) p. 106; Labatt, Master & Servant (Ed. 1904) § 890; 
McNaughton v. Caledonian R. Co. (1857) 19 Se. Sess. Cas. 2d Séries, 
271 ; Bartonshill Coal Co. v. Maguire (1858) 3 Macq. H. L. Cas. 266. 
It does not prevail in France (Dalloz, Ist partie, p. 271) ; nor in Italy, 
Switzerland, Germany, Austria, or the Province of Québec (2 Labatt, 
Master & Servant [Ed. 1904] § 890; Boston & Maine R. R. v. Mc- 
Dufïey [Second Circuit] 79 Fed. 937, 25 C. C. A. 247) ; nor in Mexico 
(Mexican C. R. R. Co. v. Sprague, 114 Fed. 544, 52 C. C. A. 318; 
Mexican C. R. R. Co. v. Knox, 114 Fed. 731, 52 C. C. A. 21); and in 
no décision of the Suprême Court of Porto Rico to which our atten- 
tion has been called or which we hâve been able to find is the existence 
of such a rule suggested. In Louisiana the courts hâve adopted the 
fellow servant rule in a modified way. If the négligence is that of a 
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superior servant — one having the direction and control of the serv- 
ant injured — ttie master is held responsible for such négligence. But 
if the négligence is that of a servant not possessing such power of 
direction and control, he is regarded as a fellow servant whose négli- 
gence is assumed as a risk of the business. Weaver v. W. L,. Goulden 
Logging Co. (1906) 116 La. 468, 40 South. 798. But even in Louisi- 
ana the plaintiff in this case vi'ould not assume the risk of injury duo 
to the négligence of his superintendent, Fernandez. 

We are not unmindful of the fact that in Brooks v. Central Ste. 
Jeanne, 228 U. S. 688, 33 Sup. Ct. 700, 57 L. Ed. 1025, the fellow 
servant rule was applied; but in that case it was not shown that, un- 
der the law of Porto Rico, the liability of a master for injury lo a serv- 
ant caused by the négligence of a fellow servant differed from the 
common law, and it appearing that the Act of March 1, 1902, above 
refcrred to, had been enacted in Porto Rico, the terms of which ap- 
parently presupposed the existence of the fellow servant rule, the Su- 
prême Court assumed that the rule as to fellow servants was in force 
there. But, as above said, after the investigation we hâve been able to 
make, we are compelled to hold that the fellow servant rule does not 
prevail in Porto Rico; that the défense of the good father contained 
in section 1804 of the Code is the rule in force there, except as it may 
hâve been done away with in suits brought under the Act of March 1, 
1902. 

The first assignment of error bas not been argued by the plaintiffs 
in error, and we regard it as waived. We fail, however, to see wherein 
the évidence was incompétent. 

The second assignment concerns the charge of the court to the jury. 
The first matter complained of under this head is that part of the 
charge in which the court deals with the auestion whether Fernandez 
was an employé of Ezquiaga or an independent contractor. Ail we find 
it necessary to say about this is that the évidence bearing upon the 
question was conflictirg, and the jury were instructed to consider the 
évidence and find whether Fernandez was acting in one capacity or the 
other, and thjrt if thev found he was an independent contractor the 
défendants would not be responsible. In this there was no error. 

The next matter complaired of relates to instructions of the court as 
to the mcanins: of the rule of Ûii good father. Tbe jury were instruct- 
ed that, in ordcr to find for the défendants under this rule, they must be 
satisfied that the défendants not only exercised the care of a good fa- 
ther in the employment of Fernandez as the'r servant or a?ent, but that 
they exercised like care in superintending the work which he and the 
other employés were engaged in. This matter bas been above dealt 
with and the instructions were in this regard unexceptionable. 

In the remaining matter under this assignment défendants complain 
that the court erred, in that it did not charge the jury that Fernandez 
was the fellow servant of the plaintiff, and that, if the plaintiffs injury 
was due to Fernandez' négligence, he assumed the risk and could not 
recover. The court in substance charged the jury that a man who 
takes employment in a business or enterprise does so svdjject to the 
ordinary risks of the business, but that Fernandez was not a fellow 
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servant, but was the head of this "particular job ; that what he said 
had to be donc," and that if he was négligent the plaintiff did not 
assume the risk, but that they could not charge the fault of Fernandez 
on Ezquiaga, "except under the particular circumstances I hâve men- 
tioned" — meaning unless he was a superlntendent of the défendants 
and they had failed to exercise the care and superintendence of a good 
father. This portion of the charge, if anything, was too favorable to 
the défendants, for the court told the jury that the plaintiff could not 
recover if his injury was due to the négligence of servants other than 
Fernandez who were engaged on the work at the time. 

We hâve exaniined the instructions given to the jury at the request 
of the plaintiff and find nothing in them that calls for further consid- 
ération. We hâve also examined the requests for instructions submit- 
ted by the défendants which the court declined to give and are of the 
opinion that they were properly refused. 

The judgment of the District Court is affirmed, without costs in this 
court. 
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(Circuit Court of Appeals, Tliird Circuit. May 25, 1920.) 
No. 2136. 

1. Carriers <S=>SR — Fafp on mal held duly established rate, a departure from 

which \'iolated Elliins Act. 

Where the fllecl and publislied tariffs of a railroad company specifled 
a rate of $1.55 per ton for foal bctween two points, but contained a foot- 
note stating tliat under tbe fenns of a lease of a railroad line from a 
coal Company "a laternl allDWiuice is made ont of the herein named rates" 
to such Company on coal shippod by it, the amount of the allowance not 
being stated, and in practice the company was charsed with the named 
rate against wliioh the allowance was crcdited, the spccifiod rate of $1.55 
per ton hcld the duly establislied rate for coal, whether shipped by such 
company or others. a departure from which is nnlawful, under the Elkins 
Act (Comp. St. §§ 8597-8599), as amended by Hepburn Act June 29, 1906. 

2. Ciimiiial lavv '^='1189 — Dispiited question ol fact cannot be flnally deter- 

mincd by appsHate court. 

Whether évidence introdnced by défendant in a crlminal case establish- 
es a défense, wliere a question of fact is involved, is for détermination by 
the jury, and the erroneous striking out of such évidence does not war- 
rant final disposition of the case by tlie appellate court, but requircs it& 
remaud for a new trial. 

In Error to the District Court of the United States for the District 
of New Jersey ; John Rellstab, Judge. 

Criminal prosecution by the United States against the L,ehigh Coal 
& Navigation Company. Judgment of conviction, and défendant 
brings error. Reversed. 

See, also, 250 U. S. 556, 40 Sup. Ct. 24, 63 L,. Ed. 1138; Central 
Railroad of New Jersey v. United States, 229 Fed. 501, 143 C. C. 
A. 569. 

<S=3For other cases see same topic & KEY-NUMBER in aU Key-Numbered Digests & Indexes 
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Henry S. Drinker, Jr., and A. M. Beitler, both of Philadelphia, Pa. 
(Wm. Jay Turner, of Philadelphia, Pa., of counsel), for plaintiff in 
error. 

Henry S. Mitchell and Alexander H. Elder, Sp. Asst. U. S. Attys., 
both of Washington, D. C. 

Before BUFFINGTON, WOOLLEY, and HAIGHT, Circuit 
Judges. 

WOOLIvEY, Circuit Judge. This writ brought hère for review a 
judgment of the District Court entered on the verdict of a jury fmd- 
ing the défendant guilty of knowingly accepting rebates from a duly 
established rate for the transportation of coal, in violation of the El- 
kins Act, as enacted in 1903 (32 Stat. 847 [Comp. St. §§ 8597-8599]), 
and as amended in 1906 (34 Stat. 584). 

Aside from the primary question whether the tariffs established a 
basic rate, departure from which constitutes prima facie the offense 
of the statute, there arose in this case a question, stated broadly, wheth- 
er the défendant could be acquitted on proof that it accepted the con- 
cessions in the honest belief that it was not disregarding but was in 
truth complying with entirely lawful provisions of the published tariffs. 

The learned trial judge first admitted évidence of the defendant's 
good faith, but later struck it out on his interprétation that the statute 
allowed no such défense. Being in doubt about the matter and de- 
siring instruction, we certified the question to the Suprême Court. 
The certificate was drawn by the late Judge McPherson. No more 
lucid or exact statement of the complicated situation out of which the 
question arose can, we think, be made. We shall, therefore, avail our- 
selves of it for the purposes of this opinion. For a récital in greater 
détail of the main facts of the case, référence is made to the opinion 
of this court in Central Railroad Co. of New Jersey v. United States, 
229 Fed. 501, 143 C. C. A. 569: 

"The foundatlon of the dispute is the tenth eovenarit of a railroad lease, or 
contract, between the Lehigh Coal & Navigation Oo. as lessor (hereinafter 
called the Company), and the Central Kailroad of New Jersey as lessee (here- 
inafter ealled the Central Railroad). In order to understand the situation, 
a preliminary statement in some détail is neeessary : The Company, which is 
a miner and shipper of anthracite coal, was indicted, convicted, and iined, in 
the District Court for the District of New Jersey for accepting rebates and 
concessions from the Central Kailroad in violation of the Elkins Act as 
amended in 1906. 34 Stat. 584. Each count of the indictment charged a sep- 
arate offense substantially as follows: As a part of Its Interstate business, 
the Central Railroad carries anthracite coal in carload lots. Being subject 
to the Acts to Regulate Commerce, it flled tariffs and sohcdules with the Com- 
mission, showing its rates and charges for such carriage from the Pennsyl- 
vania field to points in New Jersey. During the perlod c;overed by the indict- 
jnent — 1912, 1913, 1914, and part of 1915 — thèse tariffs were in force, and 
under them the Company shipped the carload described in the count from 
Nesquehoning coUiery in Pennsylvania to a speeifled point in New Jersey. 
The rate named in the tariff thus became due and payable, but afterward the 
Company unlawfuUy and knowingly accepted a portion of such rate from the 
Central Railroad, so that the coal was carried at less than the rate, and the 
Company thus received the advantage of an illégal rebate. The indictment 
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did not charge discrimination. Tlie Oompauy pleaded not guilty, and thç 
oase went to trial, The following facts appeared without dispute : 

"In March, 1871, the Company owned and operated the Lehigh & Sus- 
quehanna Rallroad (not a separate corporation), a Une mnning up the Le- 
hlgh River from Easton to Wilkes-Barre. The Company Itself had built and 
was operating this Une under spécial législative authority giving it the powers 
of a common carrier thereon. It also owned the stock and was the lessee of 
the Nesquehoning Valley Rallroad, a separate corporation, whose Une ran 
from Nesquehoning Junction (a stiort distance above Mauch Chunk) west- 
ward to Tamanend. About half way along this road is Hauto, and at this 
point a tunnel was being built in 1871 to connect at Lansford with the tracks 
in the Panther Creek valley south of Nesquehoning. Thèse tracks belonged 
to the Company, and their principal, if not their only, purpose was to serve 
its mines in that valley. Between Hauto and the Junction was the Company'.^ 
Nesquehoning colliery, connected with the Nesquehoning railroad. Thèse 
mines — at Nesquehoning and in the Panther valley — were and still are tho 
nearest mines to New York bay, and they were the only mines at Nesquehon- 
ing or in the neighborhood of Hauto. Farther north in the Lehigh région 
were mines of other operators, and thèse were more distant from tide by, 
say, 10 to 40 miles. Thèse other mines were reached by latéral roads that 
connected with the Lehigh and Susquehanna Une at Penn Haven, several miles 
north of Mauch Chunk. At Penn Haven thèse latéral roads had an additional 
connection — with the I;ohigh Valley Railroad, a separate carrier. The ac- 
companying sketch wlll make the topography more plain : 



PENN HAVEN 




HONING 
NESQUEHONINQ JUNCTION 



TO eUiZABETHPORT ■ 



"In March, 1871, the Company faeed the following situation : Its prosperity 
depended in large measure on the revenue from its Lehigh and Susquehanna 
Une, and this revenue in turn depended on the thru connections of the Une at 
Easton on the Delavtare River, the southern terminus. The value of thèse 
thru connections was threatened by certain arrangements among the Connect- 
ing cariers, and mainly for this reason the Oompany's management deeided 
to lease its railroad propertles to one of the Connecting carriers, namely, the 
Central Railroad. Accordingly they œade the lease or contraet of March 
31, 1871, whose tenth covenant has given rlse to the présent controversy. To 
understand the covenant properly, other facts should be stated: Before th(î 
lease, the Company operated its own Une (the Lehigh & Susquehanna) and 
carried Its own coal thereon. Naturally, in leasing the Une, it took into ac- 
count the advantageous nearness of its mines to tide, and sought to insure 
favorable rates for the coal from thèse coUieries. More precisely, the situa- 
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tion was thîs: Referring to the precedlng sketch; If Hsiuto be tnkfn ns t!i'> 
end of the western arm of a Y, and Penn Haven as the end of the northeni 
arm — both arms sprlnglng from Nesqnehoning .Tunction — the arms will be 
fonnd of nearly equal leiigth ; so that Hauto and l'onn Ilaven are simi!i)rly 
placed for shipments to tide, eneh being 118 miles from the lîay — Xcs(uuhoii- 
ing coUiery being a few miles nearer. 

"At that time rates were ealcnlated from Penn Haven as a base, or from 
Mauch Chunk as anotlier base. The mines of the other operators that lay 
northward in the Lehigh région paid three rates; (1) A local or latéral 
charge to Penn Haven; (2) a charge from that point to Maneh Chunk; 
and (3) a charge from Mauch Chunk to tide. The charge from Penn. Haven 
to Mauch Chunk had always been the same as the charge from the Company's 
mines to Mauch Chunk. But the latéral charges to Penn Haven from the 
mines of the other operators that lay northward of that point had varied 
from 28 to 72 cents, aecording to distance. The rate from Hauto to tide was 
the same as the rate from Penn Haven to tide — this of course being less than 
the rate from the mines north of Penn Haven, since thèse mines had to pay a 
latéral charge to Penn Haven. Nesquehoning enlliery had the further ad- 
vantage of a few miles over Haiito. This situation the lOth covenant was 
intended to préserve. As one considération of the lease, the covenant put 
the Company's coal from Hauto and Nesquehoning on a différent footing from 
the coal of the other Lehigli miners in the north, because the other miners 
were obliged to get their coal to Ponn Haven and to pay tlie local or latéral rate 
to that point. The covenant provides, that-- 

ii 1 * * ♦ Q^ ç,„j^j delivered for transportation by (the Company) on 
sidings at the northern end of the Nesquehoning tunnel, the rates of trans- 
portation shall not exceed the rates charged at the eame time from Penn 
Haven to tlïe same points on coal from the Lehigh région, either by tlie 
(Central Railroad) or by the Lehigh Valley Railroad Company.' 

"About 1878, the method of fixing rates was changed. Penn Haven and 
Mauch Chunk were no longer used as baf.ing points, and the same rates were 
fixed for ail the mines in the Lehigh région. lîTit, in pursuance of the tenth 
covenant, the rate to be charged the Company was fixed at 86 per cent, of the 
rate charged to the other mines in the Lehigh région — the reason being that 
the distance to tide from Penn Haven, from Hauto, or from Nesquehoning, 
was 86 per cent, of the average distance from the other mines to the north. 
While this arrangement was in force, the Company paid a net rate calculated 
on the basis of 85 per cent. After 1887, the date of the first Act to Regulato 
Commerce [24 Stat. 379], this method of settlement was changed, and the 
Company paid, or was charged, the l'ull tariff rate charged to the otlier Lehigh 
mines, but was repaid, or was credited with, 14 per cent, thereof — this being 
done under the obligation or the supposed obligation of the tenth covenant. 
Between 1887 and August, 1906, when the Hepliurn Act went into efi'ect, this 
arrangement for repaying did not appear in the tariffs flled by the Central 
Railroad with the Commission. But in August, 1906, and thereafter, the 
tariffs contained a footnote in the following form : 

"'(4) In compliance with the tenth covenant of the lease from the Lehigh 
Coal & Navigation Company under which the Central Railroad Company of 
New Jersey opérâtes the Lehigh & Susquehanna Railroad, a latéral allowance 
is made out of herein-named rates to the Lehigh Coal and Navigation Company 
on ail anthracite coal originating on the latter's tracks in the Panther Creek, 
Nesquehoning, and Hacklebarnie Districts mined and shipped by it, when com- 
ing via the Hauto, Nesquehoning and Mauch Chunk gateways. 

" 'The covenant referred to is set forth in tlie lease of March 31, 1871, and 
recorded in Deed Book No. 262, Page 480, of Luzerne County, and Deed Book, 
No. 43, Page 339, of Lackawanna County, Pennsylvania.' 

"This itootnote is connected by the numéral (4) with the rate of $1..5,5 
specifled in the tarifî as the rate from Hauto and Nesquehoning to Elizabeth- 
port, N. J. ; but the footnote does not state how much the allowance is, nor does 
it furnish any mathematical basis for calculating the amount. AU the anthra- 
cite coal tariffs filed with the Commission by the Centi"al Railroad after 1906 
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(262 în number) contained this footnote. The allowance was 19.18 cents per 
ton, and this was credited in the monthly settlement of the Company's ac- 
count with the Central Railroad, the crédit being the point of the govern- 
ment's attack. The verdict eovers 27 shipments of coal in prepared sizes f rom 
Nesquehoning colliery for reshipment at Elizabethport. The foregoing facts 
were either proved or stipulated, and it appeared also wlthout dispute that 
during the years in question the Company's officers were familiar with the 
contents of the Central Railroad's tarlfCs, and Icnew that the allowance was 
being made and accepted. One of the Company's défenses was that it had 
not 'knowingly' accepted a rebate within the meaning of the Act — its conten- 
tion being, that the allowance had been accepted in good faith, in the honest 
belief that the paymcnt was justifled by the tenth covenant, and also in the 
honest belief that the allowance was properly and legally noted and provided 
for In the filed and published tariiïs. 

"In support of this défense the Company offered évidence that would sup- 
port the findings — 

"(1) That in 1906, at the time the note was made part of the tariffs, the 
Company's offlcers were advised by the traffic officiais of the Central Railroad, 
and also by the Railroad's Président, by its Vice-Président and General Coun- 
sel, and by its General Attorney, that the note had been made part of the 
tariffs in full compliance with the Act of 190fî, and were advised also by 
them that, in view of the note having been made part of the tariffs, the pay- 
ment and the receipt of the allowance woxild comply with the tariff and with 
the law ; that the Company's officers trusted and relied upon the judgment 
of the officers of the Central Railroad. 

"(2) That between 1906 and the date of the indictment 202 tariffs, ail con- 
taining the note, had been filed with and accepted by the Commission. 

"(3) That in 190S the Company had been informed by the Central Rail- 
road. that the Commission (acting by one of its important officiais who was 
in charge of the subject of tariffs) had specifically approved the form of the 
tariff containing the note, in spite of the fact that the amount of the allow- 
ance had not been specifled therein — the Commission having under considéra- 
tion at the time the question whether the payment and the receipt of the 
allowance under the tariff and footnote were proper ; that by reason of such 
information the Company had thereafter honestly believed that the receipt 
of the allowance was not In violation of the tariff or of the Act, but was in 
compliance therwith. 

"(4) That examinations of the Company's books, records, and accounts, were 
made by the Commission's investigators in 1909, and that by reason of such 
examinations the Commission had been informed that the Company had re- 
ceived, and was receiving, the allowance, but did not object either to the 
form or to the substance of the practice. 

"The Company's évidence concerning good faith was reeeived under the 
government's objection, and the government offered évidence in contradiction 
thereof. At the close of the trial the court struck out ail the évidence on this 
subject from the record, and refused to submit the question of good faith to 
the jury, holding that the Company's honest belief that the allowance was 
permitted by the tariffs and the footnote thereto could not affect the issue, 
for the reason that the Company knew the contents of the tariffs, and knew 
also that the allowance was actually made and reeeived." 

The errors which the défendant has assigned in its conviction for 
knowingly receiving transportation at less than the duly established 
tariff rate embody three distinct propositions of law : 

(1) The tariffs in question did not establish a standard or basic rate, 
for departure from which a shipper could be held criminally liable. 

(2) The question as to whether or not the défendant reeeived trans- 
portation at a less rate than that for which it honestly believed the 
tariff made proper provision should hâve been left to the jury. 
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^ (3) The payments or allowances, being an essential part of the con- 
sidération for the lease of the Lehigh & Susquehanna Railroad need 
not hâve been pubhshed or ref erred to in the tarifïs. 

With the third proposition, brought forward by the défendant only 
to préserve its rights in the litigation, we shall do nothing more than 
formally rule against it, as the same matter has been considered and 
decided by this court in Central Railroad Companv of New Jersey v. 
United States, 229 Fed. 501, 143 C. C. A. 569. The décision in that 
case sustained the conviction of the railroad company for granting 
the rebates w^hich the défendant hère received and for receiving which 
it now stands convicted. 

A distinction between the case against the railroad company, the 
carrier, and this case against the Navigation Company, the shipper, 
concerning the same rebates, is, that in the former the indictment was 
framed under hoth branches of the Elkins Act ; first, for charging less 
than the established tarifif rate ; and second, for giving an advantage 
or discrimination to a shipper; while in the latter the offense charged 
by the indictment is only that of receiving transportation at less than 
the established tariff rate. It is urged by the défendant in this case 
the shipper, that the first proposition of law — that no basic rate was 
established by tlae tarifïs — was neither considered nor decided in the 
case against the carrier; and that the second proposition, involving 
the good faith of the shipper in accepting rebates, was of course nei- 
ther raised nor considered there. The défendant, disclaiming an in- 
tention to dispute any of the rulings expressly made in the case against 
the railroad company, further distinguishes the cases by a différence 
in the character of the good faith urged as a défense in both, by show- 
ing that in this case it does not contend that good faith in reliance on 
its contract of lease, as contended by the railroad company in its dé- 
fense, was sufficient to justify its doing what it knew was not pro- 
vided for by the tarifï ; but that what it did was under the honest be- 
lief, on grounds sufficient to induce that belief, that the receipt by it 
of the allowances was in compliance with proper provisions of the 
tarifï; the vital différence between the cases being, in a word, the 
différence hetween good faith in reliance on a private contract and 
good faith in the interprétation of a published tariff. 

[1] Having thus distinguished the cases, the défendant addressed 
itself to its first proposition of law. It maintained that before it can 
be convicted of knowingly receiving transportation at less than the 
duly established tariff rate, it must affirmatively appear that a tariff 
rate was duly established. It contended that, far f rom establishing a 
standard or basic rate, departure from which is inhibited by law, the 
tariff, on the contrary, gave spécifie notice that what purported to be 
the established rate ^as not in fact the rate which it, the défendant, 
was to pay ; and that, as it could not départ from a rate that did not 
exist, it did not, knowingly or otherwise, offend against the statute. 

This proposition is based on the defendant's admission that the 
tariff published and specified the rate of $1.55 a ton on coal from 
Nesquehoriing to Elizabethport, New Jersey, and on its contention that 
the footnote to this tariff showed that "out of" this rate there would 
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be made an allowance or déduction in favor of the Navigation Com- 
pany under the tenth covenant of the recited lease for an undisclosed 
■amount, and that, accordingly, the rate to the Navigation Company 
was net the pubhshed rate of $1.55, but was a lesser rate, not dis- 
closed by the footnote, and, theref ore, not published in the tarifï. 

While there is enough in this contention to arrest our attention, 
its infirmity is disclosed on hrief examination. Though the question 
of an established rate was not expressly raised in the case against the 
railroad company (229 Fed. 501, 143 C. C. A. 569), the décision in 
that case imphcitly involved the détermination that the $1.55 rate pub- 
lished by the tarifFs was the duly established rate for departing from 
which the railroad company was convicted. Unless the rate from 
which the railroad company was found to have'departed had been duly 
established, it obviously committed no offense. Moreover, the rate 
of $1.55 per ton was recognized as the estabHshed rate, first, by the 
railroad company in charging it; and second, by the défendant in 
paying it, subject to the allowances contemplated by and subsequent- 
ly made under the terms of the footnote. Aside from the conduct of 
the carrier and shipper with référence to the rate, an examination of 
the record discloses, we think with little question, the existence of an 
established rate. There was a tariff published by the carrier — many 
tariffs, in fact, but, for convenience, we speak of one. That tariff 
showed among others a rate of $1.55 from Nesquehoning to Elizabeth- 
port. That rate was applicable primarily to every shipper, including 
the Navigation Company, from the point of shipment to the point of 
delivery. If the rate had showed nothing more, a drawback or re- 
turn of a part of it to the Navigation Company would, incontestably, 
hâve been a rebate denounced by the law. But added to the published 
rate of $1.55 between the points named was a footnote which showed 
that in compliance with the tenth covenant of the lease between ship- 
per and carrier, the public record of which was given, a "latéral allow- 
ance" was made "out of herein named rates" to the Navigation Com- 
pany on coal originating at the point designated. The footnote while 
disclosing that some déduction would be allowed the shipper out of 
the published rate, did not show its character by the use of the phrase 
"latéral allowance" or its amount by référence to the recorded lease, 
hence it did not show, the défendant maintains, the rate which it was 
required to pay. It is because of this that the défendant contends, 
that, as to it at least, there was no rate published, and that, in consé- 
quence, it could not commit the offense of receiving a rebate from a 
rate that did not exist. We think the f ault in this contention is the f all- 
ure of the défendant accurately to distinguish between the published 
rate applicable to ail shippers, including itself, and the net rate paid 
by it after deducting therefrom the footnote allowance. If in every 
rebate case we were to accept the "net" as a shipper's "rate," we 
would always beg the question of a rebate from an established rate. 
But the net is arrived at only by assuming that $1.55 was the gross 
or basic rate and by deducting from it the agreed allowance of the 
footnote. In actual practice extending for a long time over innumer- 
able transactions the net was reached by the carrier charging the ship- 
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per for transportation at the published rate of $1.55, then crediting ît 
with the agreed allowances and demanding payment for the différence, 
that is for the "net." While this was the parties' bookkeeping method 
of adjusting the rates, it was also a book record of the fact that the 
parties regarded $1.55 as the standard, basic or established rate, from 
which allowances granted by the carrier and accepted by the shipper 
were deducted in carrying out in figures the tenth covenant of the 
lease. Indeed, in stating that allowances would be made the défend- 
ant "out of herein named rates" the footnote recognized the published 
rates as the basis on which to calculate its concessions. Allowances 
from a rate do not disestablish the rate; it remains just what it was. 
Neither does an overt or covert déduction from a published rate change 
the rate or couvert it into a new rate. 

That both parties regarded $1.55 as an established rate is proven not 
only by their lopg continued practice of charging and paying it and 
granting and receiving déductions out of it, but also by their treatment 
of the published rate as the standard or hasic factor in estimating 
rentals under the lease of the Lehigh & Susquehanna Railroad. In 
this lease between the Navigation Company and the Central Railroad 
Company, whereby the Navigation Company preserved to itself the 
advantage of its location with référence to tide, the parties did not 
originally contemplate the granting of a spécifie rate for transportation 
of the Navigation Company's coal. They contemplated that "on coal 
delivered * * * on sidings at the northern end of the Nesquehon- 
ing tunnel, the rates of transportation shall not exceed the rates charg- 
ed at the same time from Penn Haven." This arrangement was later 
translated into rates, which by a given percentage to rates from other 
points preserved its advantage of location, and was still later put in- 
to figures and embodied in the flat allowance of 19.18 cents a ton less 
than the published rate from Nesquehoning to Elizabethport, whatever 
that rate from time to time might be. In order for the défendant to 
reap the advantage of location through this allowance there had to be 
a published rate out of which to take it. Until the carrier made and 
established such a rate by its tariflrs there was no rate on which to cal- 
culate the contract déduction or by which to préserve the advantage 
of closeness to tidewater which the shipper had, and, by its lease, in- 
sisted upon retaining. 

We are of opinion that the rate of $1.55 pcr ton, named in the pub- 
lished tariiïs, was a duly established rate, and that the learned trial 
judge committed no error in so charging as a matter of law. 

The remaining proposition of law had to do with the good faith of 
the Navigation Company in accepting allowances out of a lawfully 
established rate. Our minds inclined to the bel:ef, — against what we 
regarded to be the trend of the décisions, — that, under the circum- 
stances of this case, évidence of the defendant's good faith or honest 
belief in thèse transactions should hâve been admitted by the trial 
judge and submitted to the jury. In this situation, we asked the 
Suprême Court for instruction (section 239 of the Judicial Code 
[Comp. St. § 1216]), on a certificate containing the following ques- 
tion: 
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"In the criminal proseention of a shipper for knowingly aecepting transpor- 
tation at less than the duly established rate by recoivlng an allowance that 
was referred to in the tariff but was uot specifiod in figures therein, bas the 
défendant a right to offer évidence that the allowance was received under 
fhe honest belief that it was lawfuUy established by the tariff, and under the 
honest belief that in receiving it he was net disregarding what he believed 
to be the provisions of the tariff but was complying therewith?" 

The Suprême Court has answered this question in the affirmative 
(Lehigh Coal & Navigation Co. v. United States, 250 U. S. 556, 40 
Sup. Ct. 24, 63 L,. Ed. 1138), distinguishing Armour Packing Co. v. 
United States, 209 U. S. 56, 28 Sup. Ct. 428, 52 I.. Ed. 681, and say- 
ing that the circumstances under which the Navigation Company 
sought to justify its acceptance of the allowances "can bring into ac- 
tion and exculpatory effect the provision of the statute which requires 
the acceptance of a rebate to be 'knowingly' donc to incur the guilt 
of a misdemeanor." As évidence of this character was excluded at 
the trial, after first being admitted, it now appears that the trial judge 
fell into error; and that, unless there is substance in the remaining 
contentions of the parties, the case should be remanded for retrial. 

[2] At the rehearing of this case, following the Suprême Court's in- 
struction on the matter of the defendant's honest belief, counsel for 
both parties contended that the case should not, for exactly opposite rea- 
sons, be returned to the District Court for another trial, but could 
and should be finally disposed of by this court ; the contention of the 
Government being, that the defendant's évidence of honest belief, if 
it had not been excluded, would not hâve sustained that défense, and 
would, therefore, hâve required the trial judge to direct a verdict 
against the défendant; the contention of the Navigation Company 
being, that its évidence of honest belief, if it had not been excluded, 
would, in view of the lack of évidence controverting it, not only hâve 
sustained the défense, but would hâve required the trial judge to 
direct a verdict for the défendant. We are not impressed by either 
contention. The Suprême Court has said, in substance, that upon the 
facts shown in our certificate the défense of honest belief is open to 
the défendant. Thèse facts were drawn from the testimony under 
constructions most favorable to the défendant, in order to follow the 
practice, in certifying questions to the Suprême Court, of giving the 
facts, not the testimony, on which the questions are predicated. 
Whether a jury would find the same facts from the same testimony 
is quite another matter ; especially as we regard the testimony to be 
such that reasonable men might draw différent conclusions from it. 
We therefore direct that the judgment below be reversed and a new 
trial be had in accordance with the opinion of the Suprême Court and 
with this opinion. 
206 F.— 30 
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MANKIN V. BAETLBÏ.» 
SAME V. SAUNDEBS. 

(Circuit Court of Appeals, Fourth Circuit. May 10, 1920.) 
Nos. 1779, 1780. 

1. Courts ©=345 — Waiver of objection to jurisdiction by appearance not af- 

fected by state statute. 

A gênerai appearance by défendant In a fédéral court Is a waiver of ob- 
jection to the jurisdiction of the court on the ground that he is a citizen 
and résident of another district, and such waiver is not afCected by a state 
statute permitting the âUng of pleas in abatement and bar at the same 
time. 

2. Trial <S=»2 — Consolidation of causes witliin discrétion of court. 

Consolidation for triai of two actions at law, to recover for Injuries to 
plaintifCs eaused by defendant's automobile at the same time, held within 
the discrétion of the court. 

3. NegHsence <S=>134(4) — Reekiess driving of automobile. 

Evidence held to sustaln a verdict holding défendant liable for Injuries 
to plaintiffs eaused by his automobile, which he was driving at a danger- 
ous speed in the evening around a circular race track in falr grounds, 
while numerous people were crossing the traclt to and from amusement 
places wlthln the circle. 

In Error to the District Court of the United States for the Western 
District of Virginia, at Big Stone Gap ; Henry Clay McDowell, Judge. 

Actions by James Bartley and by G. G. Saunders against Speed 
Mankin. Judgments for plaintiffs, and défendant brings error. Af- 
firmed. 

S. H. Sutherland and George G. Sutherland, both of CHntwood, Va., 
for plaintiff in error. 

Roscoe Vanover, of Pikeville, Ky. (R. H. Cooper, of Pikeville, Ky., 
on the brief), for défendants in error. 

Before PRITGHARD, KNAPP, and WOODS, Circuit Judges. 

PRITCHARD, Circuit Judge. The plaintiff in error will be refer- 
red to as défendant, and the défendants in error as plaintiffs; such 
being the relative positions the parties occupied in the court below. In 
thèse actions process was in each case issued on March 26, 1919, re- 
turnable to the third Monday (21st day) of April, and was executed on 
April lOth. Counsel, in a brief for défendant filed in the court below, 
said: 

"Now in this case the défendant appeared at the second April rules (third 
Monday), and a rule was given him to plead, and at the next rules filed his 
pleas." 

The letter of defendant's counsel to the clerk of the District Court, 
dated April 15, 1919, was in the following language: 

"In the cases of James Bartley v. Speed Mankin and G. C. Saunders v. 
Speed Mankin, actions ot trespass on the case, please enter our appearances 
for the défendant in each of thèse cases at flrst rules, and give rule for de- 
fendant to plead." 

or otlier cases sce same toplc & KBY-NUMBER In ail Key-Numbered Dlgests & Indexes 
•Certiorari denied 254 U. S. — , 41 Sup. Ct. 7, 66 L. Ed. — . 
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In referring to this phase of the question the learned judge of the 
court below said : 

"On May 6th (flrst May rules) the défendant did file slmultaueously in eacli 
case two pleas. One is a plea assertlng defendant's Personal exemption trom 
suit in this district, alleging himself to be a citizen of West .Virginia. Th<> 
other is a plea in abatement, alleging the pendency of anotber action between 
the same parties for the same cause of action in the United States District 
Court for the Southern District of West Virginia." 

The facts upon which thèse actions are based may be epitomized as 
f ollows : 

In October, 1918, the Dickenson county fair was held at Clintwood, 
Va., on grounds speciaily set apart and inclosed for that purpose. 
.Within this inclosure was a race track 25 to 30 feet wide, nearly cir- 
cular, and about 1,950 feet in circumference. There was a gâte at the 
northeast corner of the "fair grounds," where people made their en- 
trance as well as their exit. From this entrance the visitors passed on 
nearly westward, to a plank fence extending around the northern por- 
tion of the race track at its outer edge, and at the northeastern portion 
there was an opening or gâte, where the people would enter upon the 
race track. On the inside of this race track was a street carnival. It 
appears that from 700 to 1,000 people attended this street carnival each 
night, and of necessity, in order to reach the carnival, it was necessary 
for them to cross the race track to get inside of the circle where it was 
being held. Those attending the carnival were frequently upon this 
race track, going to and returning therefrom, and using it practically 
ail the time while it was being conducted. 

After this condition had existed for three or four days, défendant, 
who, as alleged, had attended the carnival, and had full knowledge that 
the circular race track was thus being used by people attending and re- 
turning from the same, while it was being conducted, and at the time 
when he knew of his own knowledge that people were regularly cross- 
ing the race track, began to run his autornobile upon the track at the 
rate of 25 miles or more per hour. It is further insisted that the de- 
fendant carelessly and negligently ran against and over the plaintifïs, 
thereby inflicting great physical in jury upon them, especially upon the 
plaintifï Bartley, and on account of injuries thus sustained plaintifïs 
seek to recover damages against défendant. 

Counsel for défendant insists that thèse plaintifïs had full knowledge 
of the existing condition at the time they entered the "fair grounds," 
and that the dangers were open and obvions, and that therefore they 
contributed to their own injuries. Judgment was entered in favor of 
the plaintifïs in the court below, to which défendant excepted, and the 
cases are hère on writ of error. 

[1] As stated, défendant raised the question of jurisdiction in the 
court below, insisting araong other things that his plea to the jurisdic- 
tion should be sustained, relying principally upon section 3264 of the 
Code of Virginia, which is in the f ollowing language : 

"The défendant In any action may plead as many several matters, whether 
of law or fact, as he shall think necessary, and he may file pleas in bar at 
the same time with pleas in abatement, or withln a reasonable time there- 
af ter, but the Issues on the pleas in abatement shall be first tried." 
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The District Court, in referring to the effect of this section, said: 

"Counsel for défendant argue tbat because, by section 3264, Code of 1904, 
înconsistent pleas may be simultaiieously flled without being mutually destriic- 
tive, and pleas in bar may be flled at the same time with pleas in abatement, 
Ihe waiver of defendant's exemption cannot be held to hâve hère taken place. 
But It seems to me that the question before us is not one of practice, or of 
pleading, or of modes of proceeding, but is a (luestion of fédéral jurisdiction, 
governed entirely by the fédéral décisions. In so far as this statute relates 
to mère matters of procédure, it is foUowod in the fédéral courts in this state. 
For insiaiice, if there had been no question hère as to the citizenship of the 
deiendant, he could in thèse cases, by force of this statute, bave tiled his 
pleas in abatement because of the pendency of another action, and at the 
same tlme he could hâve flled pleas in bar [of not guilty] without waiving his 
pleas in abatement. But in respect to the question of a waiver of the 
defendant's alleged Personal exemption from suit in this district this state 
statute has no elïect, for the question is one of the jurisdiction of the fédéral 
court and is not controlled by the state law. In Goldey v. Morning News, 150 
V. S. 518, 523, 15 Sup. Ct. TmO, 581 (39 L. Ed. 517), it is said: 'The juris- 
diction of the Circuit Court of the United States dépends upon the acts pass- 
ed by Oongress pursuant to the power eonferred upon it by the Constitution of 
the United States, and caimot be enlarged or abridged by any statute of a 
state.' See, also! So. l'ac. Co. v. Denton, 146 U. S. 202, 209, 13 Sup. Ct. 44, 
36 L. Ed. 942 ; Western Loan Co. v. Butte, etc., Min. Co., supra, 210 U. S. 368, 
369, 28 Sup. Ct. 720, 52 L. Ed. 1101 ; Mechanieal Appliance Co. v. Castlcman, 
215 U. S. 437, 443, 30 Sup. Ct. 125, 54 L. Ed. 272. In Lehigh Valley Co. v. 
Yensavage, 218 Fed. 547, 550, 134 C. C. A. 275, 278, in respect to this question 
the court said : 'In this respect fédéral courts do not f oUow the state prac- 
tice.' " 

Also, in referring to Interior Construction Company v. Gibney, 160 
U. S. 217, 16 Sup. Ct. 272, 40 L. Ed. 401, the lower court said that— 

" * * * is a décision exactly in point, and so far as I know it stands un- 
shaken as the last enunciation of the Suprême Court on this exact point, l 
say Ibat it is a décision In point, because the case was decided on the (lieory 
that the snreties (citizens of Indiana) would bave had an exemption fruni a 
joint suit in tlie Indiana fédéral court, bascd on the tact that tlieir codefend- 
antïi (the principals in the bond), were citizens of Pennsylvania, if this ex- 
emption had not been waived by the gênerai ppp -arance made for the surettes 
and one of the principals prior to the flling of the plea of exemption. This 
case is therefore hère a binding authority. It foUows that, by nason of the 
uiirestricted appearance of the défendant at the 2d April rules, the plea set- 
tiug up exemption from suit in this district flled at Ist May rules was un- 
aiailing. The exemption, if it exlsted, had been irrevoeably waived bv the 
a-itecod.'nt appearance. On this ground alone I am coustraiued to hold that 
the présent motions must be overruled." 

We approve this construction of the law. 

The eighth assignment of error is to the efïect that the court erred 
in overruling the demurrer to the déclaration. We hâve carefully ex- 
aTiined the déclaration in connection with the bill of particulars, and 
at-e of opinion that the facts set forth therein were sufficient to inform 
tue défendant as to the nature and character of the alleged acts of 
ni'gligence contained in the déclaration. Therefore this assignment 
i.« without merit. What we hâve said as to this assignment applies 
w'th equal force to assignment No. 9. 

[2] It is insisted by assignment No. 10 that the court erred in con- 
solidating thèse cases. It appears that both plaintifEs were run over 
b^ the del endant at the same time, and the same witnesses testified as 
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to what occurred. Had they been tried separately, it would hâve re- 
quired simply a répétition of the same évidence, and we fail to see 
wherein défendant was prejudiced by hearing the évidence as to both at 
the same time ; and, besides, this was largely a matter of discrétion 
with the court below, and there is nothing to indicate that the court in 
the exercise of such discrétion did or said anything to the préjudice of 
the rights of défendant. 

[3] Assignments 11 and 12 relate to the refusai of the court below 
to direct a verdict. As we hâve stated, at the time thèse plaintififs were 
injured there was a street carnival being held at a point in the "fair 
grounds" where it became necessary for those attending the same to 
cross the track, around which (the évidence shows) the défendant was 
running his car at a rate which, under the circumstances, was exceed- 
ingly dangerous if not to say reckless. Plaintiff Bartley, among other 
things, stated that there were about 500 or 600 people in attendance the 
night he was injured; that it was understood that before any race 
could be run some of the marshals were to advise the people so as to 
enable them to clear the track ; that on this occasion no such notice was 
given ; that he and his coplaintiff " * * * h^d started to the soft 
drink stand up there" ; that the people were "circled" ail around the 
rack track; that there may bave been 40 or 50 people on or crossing 
the track at that time ; "that the automobile was something near 8 or 
10 feet of witness before he ever saw it, and that he then started to 
jump ; that it was going fast. * * * j would say it was going 
something like 40 to 45 miles an hour; * * * that the défendant 
could bave seen him on the track * * * j -wrould say 100 yards 
or 150 yards. * * * That there w,ns nothing to obstruct the driv- 
er's view, no timber, house, or anything. * * * " 

The plaintiff Saundcrs, after testifying as to the number of people, 
etc., said that at the time of his injury they were crossing the track 
from the inside to the outside, going to get a bottle of something to 
drink. " * * * We were hit, standing near the fence there." 
When asked as to where he was hit he stated ; " * * * in the back, 
a little bit to one side (right side), and the next I recollect after that I 
was in an automobile and being taken to a party's house." That he did 
not see the car, only had "kind of a side view of it. * * * " It 
appeared like he could see them running from something, and when 
he looked it seemed like he could almost reach the car, and he wheeled 
with his back "kindly" to it ; hardly any time elapsed from the time he 
saw it until it struck him, "you could not snap your finger" twice from 
the time he saw it until it hit him. The plaintiffs were corroborated by 
others who testified in their behalf that this accident was due to the 
fact that défendant, in utter disregard of the safety of the public, was 
engaged on that occasion in racing his car around the track which, at 
the time from the very nature of things, was being used by pedestrians 
who were constantly passing to and fro across it. 

Thus we bave a car rushing at a high rate of speed into a group of 
people, without any attempt on the part of the driver to check the speed 
until witbin 10 feet of them. Under thèse circumstances the accident 
was almost inévitable. With a clear space intervening between the 
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driver and the group of people on a track thât was well lighted, the 
défendant undoubtedly knew o£ their présence, and his f allure to blow 
the horn or check the speed of the car tends to show that the proximate 
cause of the accident resulted from the careless and négligent conduct 
of the défendant. It is a miracle under thèse circumstances that the 
plaintiffs escaped with their lives. It is true the défendant claims that 
he was only going 25 miles an hour; but there was testimany, as we 
hâve stated, showing that the rate of speed was about 45 miles an hour. 
Even the rate at which défendant testified he was going was excessive. 
We think that under ail the circumstances there was ample évidence 
to go to the jury as to the négligence of the défendant in both of thèse 
cases. Under the rule the court will never direct a verdict, when the 
évidence is such that reasonable men may reasonably differ as to the 
inference to be drawn therefrom. In the case of Columbia & P. S. 
R. Co. V. Hawthorne, 144 U. S. 202, 12 Sup. Ct. 591, 36 L. Ed. 405, 
Justice Gray, in referring to this phase of the question said : 

"The question of tlie suffieiency of the évidence for the plalutiff to .support 
his action cannot be considered by tlùs court. It bas repeatedly been decided 
that a request for a ruling tliat upon the évidence introduced tlie plaintiff is 
not entitled to recover cannot be made by the défendant, as a matter of right, 
unless at the close of the whole évidence, and that If the défendant, at the 
close of the plaintifE's évidence, and wlthout resting bis own case, requests 
and is refused such a ruling. the refusai cannot be assigned for error. Grand 
Trunk Kailway Co. v. Cummings, 106 U. S. 700 ; Accident Insurance Oo. v. 
Crandal, 120 U. S. 527 ; Northern Pacific Railroad v. Mares, 123 U. S. 710 ;; 
Robertson v. Perkins, 129 U. S. 233." Also the case of McDermott v. Severe, 
202 U. S. 600, 26 Sup. Ct. 709, 50 L. Ed. 1162, is to the same effect. 

This rule is also announced in the case of American Locomotive Co. 
V. Thornton, 259 Fed. 409, 170 C. C. A. 381, decided by this court. 
The f ollowing Virginia cases are very much in point : Carrington v. 
Ficklin's Ex'rs, 32 Grat. (Va.) 670; Chesapeake & Ohio Ry. Co. v. 
Williams, 108 Va. 689, 62 S. E. 796; Bass v. Norfolk R. Co., 100 Va. 
1, 40 S. E. 100. There are numerous other cases to the same effect. 
In view of the évidence, we think the ruling of the lower court on this 
point was eminently proper. 

It is insisted by the thirteenth assignment of error that the court err- 
ed in permitting counsel for plaintiffs to argue that it was négligence 
on the part of the défendant not to keep a lookout for persons on this 
circular track, when he was speeding around, according to his own évi- 
dence, at the rate of 25 miles per hour. We do not deem it necessary 
to discuss this assignment. further than to say it is without merit. 

By the fourteenth assignment it is contended that the court erred 
in permitting the introduction of an X-ray picture of James Bartley's 
broken leg. It appears that this picture was made while plaintiff Bart- 
ley was being treated for his injuries at a hospital. Plaintiff testi- 
tied that he was exposed to the X-ray machine in two différent ways, 
and that the next day the doctor presented him with thèse pictures. 
The pictures showed the leg as being broken. The photographs were 
accurate pictures of the identical place where the leg was broken. The 
plaintiff Bartley in his testimony identified the pictures, we think, sufifi- 
ciently to admit them in évidence. In any event, the introduction of 
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thèse pictures could not hâve in any way been prejudicial to the rîghts 
of défendant. An exhibition of same showed that they correctly por- 
trayed the condition of the leg, and therefore corroborate the testimony 
of plaintifï. 

An examination of the record shows that assignments 15 and 16 
are without merit. 

Assignments 17, 18, and 19 relate to the instructions given by the 
court below. In view of the facts and circumstances, thèse instructions 
fairly présent the law under the évidence. 

We hâve also considered the court's action in regard to assignments 
20, 21, 22, 23, 24, 25, 26, 27, 28 and 29, and are of opinion that the 
court's ruling in regard to the instructions was eminently proper. 
There are numerous authorities cited by counsel for défendant but they 
do not apply to the cases at bar. The record shows that the instant 
cases were tried with great care and that every opportunity was afïord- 
ed défendant to make his défense; the charge being fair and im- 
partial. The défendant, in utter disregard of the rights of others, 
drove his machine in a reckless and dangerous manner under the cir- 
cumstances, which was the proximate cause of the injuries sustained 
by thèse plaintiffs. Under the circumstances, we think the verdict of 
the jury was amply warranted ; that the amount of damages awarded 
was very reasonable. 

From what we hâve said, it follows that the judgments of the court 
below should be affirmed. 



CIAFIRDINI V. UNITED STATES.» 

(Circuit Court of Appeals, Fourth Circuit. Aprll 19, 1920.) 
No. 1707. 

1. Intoxicating liquors «S^SIO — Indictment for transportation into prohibition 

State suffieîent. 

An indictment under Reed Ariiendment, § 5 (Comp. St. 1918, Comp. St. 
Ann. Supp. 1919, § 8739a), for transportlng liquor Into a prohibition state 
is not fatally defective because it incorrectly states or fails to state tlie 
point from wliich the shipment started. 

2. Indictment and information <@=>131(2) — Déniai of bill of particulars not er- 

ror. 

Déniai of a motion for bill of particulars on the second trial of défend- 
ant, where the évidence for the government was fuUy presented on the 
flrst trial, held not error. 

3. Intoxicating liquors <&=>233(2) — Evidence as to possession of liquor admis- 

sible in prosecution for înterstate shipment. 

Where there was évidence that two packages containing whisky came 
by mail from Cincinnati to a point in West Virginia to flctitious addresses, 
but each in care of a post office box, one rented by a brother of défendant, 
a tailor, and the other by an employé of his, that on the same and the pre- 
ceding day both the brother and employé sent telegrams to défendant In 
Cincinnati, inferentially relating to the shipments, and that the packages 
were addressed by direction of défendant, testimony of a goverimient 
agent that he found a large quantity of whisky in the brother's shop helî 
relevant and compétent. 

^:=>For other cases eee same topic & KKY-NUMBER In ail Key-Numbered Digests & Indexes 
•Certiorari denled 254 U. S. — , 41 Sup. Ct. 8, «5 U Ed. — . 
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4. CrJminal law «S^SfiOCfi) — Evidence as to receipt of other Uquor admissi- 
ble in prcsecntion for interstate shipnwnt. 

In a pros*cution for transporting lùiuor iiito a prohibition state, where 
it was shown tliat two packages of whisky were received by mail, testi- 
mony that similar packages had prevlously been received addressed to 
the same post office boxes held admissible. 

In Error to the District Court of the United States for the South- 
ern District of West Virginia, at Charleston; Benjamin F, Keller, 
Judge. 

Criminal prosecution by the United States against Pasquale Ciafir- 
dini. Judgment of conviction, and défendant brings error. Affirmed. 

Horan & Pettigrevv, of Charleston, W. Va., for plaintifï in error. 
Lon H. Kelly, U. S. Atty., of Sutton, W. Va. 

Before PRITCHARD and KNAPP, Circuit Judges, and WAT- 
KINS, District Judge. 

PRITCHARD, Circuit Judge. This was a criminal action tried 
in the District Court of the United States for the Southern District 
of West Virginia, which involves a charge against Pasquale Cia- 
firdini (défendant below and so referred to hereinafter in this opinion), 
for violating the act of Congress of March 3, 1917, commonly known 
as the Reed Amendment (Comp. St. 1918, Comp. St. Ann. Su[)p. 1919, 
§ 8739a), by transporting in interstate commerce through the mails 
intoxicating liquors from the state of Ohio into the prohibition state 
of West Virginia. 

On the morning of February 20, 1919, two separate but similar 
packages came by mail from Cincinnati, Ohio, to the post office at 
Welch, in McDowell county, W. Va., both addressed in the same hand- 
writing, and each containing two ordinary rubber water bottles filled 
with whisky, and in the aggregate containing about 10 quarts of 
whisky, l'iiose in the post office discovered that one of the packages 
contained whisky, by reason of the fact that one of the water bottles 
had been punctured, or had sprung a leak, rendering the contents read- 
ily a.^certain.ible. One package was addressed to Frank Marksell, 
lïnx 271, Welch, W. Va., and this was a post office box rented by the 
postmaster to John Ciafirdini, and was used as a réceptacle for mail 
addressed to Ciafirdini, or the Welch Tailoring Company, which was 
owned and conducted by Ciafirdini. The other package was addressed 
to Fredo Fiscer. Box 314, Welch, W. Va., and this was a post office 
box rented by the postmaster to one G. Terrano, who was a tailor 
employed at the sliop of the Welch Tailoring Company, and an em- 
ployé of John Ciafirdini. Notices of the arrivai of thèse packages 
were placed by the postmaster in the respective post office boxes, and 
G. Terrano, upon receipt of his notice, called for bis package, but 
when he was confronttd with the leaking package of whisky, he dis- 
claimed ownership of the same, and asserted that some mistake had 
been made, although the notification card placed in the box bore the 
name of the addressee. Within an hour or so afterwards, this same 
G. Terrano sent a telegram from Welch to the défendant, Pasquale 

^saVot otber cases see same toplc & KBY-NUMBER in ail Key-Numbered Digests & Indexas 
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Ciafirdini, who is the brother of John Ciafirdini. This telegram was 
in the Italian language and read : 
"Don't ship nothing. Wait for letter." 

Thèse packages of whisky left Cincinnati on the evening of Febru- 
ary 19th, and were carried in a through mail bag to Welch. On the 
19th of February, John Ciafirdini, then at Welch, sent a telegram to 
his brother, the défendant, then in Cincinnati, which telegram was 
in the Italian language, and when translated, read: 

"You leave to-nlght. Bring ten. Ail good. John." 

The names of the addressees, Frank Marksell and Fredo Fiscer, 
were fictitious, as no witness ever heard of any person bearing either 
of those names. A visit to the tailoring shop of John Ciafirdini at 
Welch by a spécial agent of the Department of Justice disclosed a 
secret drawer in the work table in the shop which contained 27 quart 
bottles filled with whisky, and a métal container fitted snugly inside 
of what appeared to be a merchant tailor's sample case, in which 
métal container was found a small quaiitity of whisky. Several pint 
bottles of whisky were found in some other part of the shop. 

In some way it was learned that the writing on thèse packages was 
that of one Joe Diorio, and Diorio was therefore taken into custody, 
and immediately upon being apprehended stated that he had addressed 
thèse two packages at the instance of the défendant, Pasquale Cia- 
firdini; and the said défendant was therefore indicted and tried at 
Bluefield, and the jury failing to agrée upon a verdict, the case was 
transferred to Charleston, and upon the second trial, the défendant 
was convicted and sentenced to be confined in jail for six months and 
pay a fine of $100. Défendant excepted, and the case cornes hère on 
writ of error. 

[1] First, we will consider the question as to whether the indict- 
ment is demurrable. This c|uestion was decided by this court in 
the case of Malcolrn v. United States, 256 Fed. 363, 167 C. C. A. 
533. The first point in the syllabus of that case is in the following 
language : 

"An indictment under the Reed Aincndmpnt, Act March 3, 1017, for trans- 
porting liquor into a prohibition state, is noL fatally détective because it in- 
correctly states the point from which the transportation started." 

Judge Knapp, who wrote the opinion, among other things, said : 

"The gravamen of the offense clîarged is the transportation of liquor into a 
prohibition state, and tlie p'aee from which it is brought is wholly imniaterial. 
In our judgment it would bave been sufiicient merely to cliarge, in the lan- 
guage of the statute, the transportation of the whiskey in question into the 
state of West Virginia, wlthont naming the partienlar ijlace, or even tlie state, 
from which it was transported." 

This, we think, disposes of this point. 

[2] Considering the question as to whether the défendant was en- 
titled to a bill of particulars as asked for at the second trial, we think 
that the court very properly refused to require the government to file 
a bill of particulars as to the point from which the whisky was shipped. 
This request was not made until about the time of the second trial. 
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more than two months having elapsed since the first trial. It appears 
that in the first trial the prosecution had presented fully the facts in- 
volved in this case. Therefore it would hâve been useless to hâve 
furnished a bill of particulars, which, from the very nature of things, 
could only hâve been a répétition of the facts which had already been 
testified to in the présence of the défendant. 

[3] It is also insisted by counsel for défendant that the court be- 
low erred in admitting the testimony of the witness Hayes, agent for 
the Department of Justice. We think the testimony of this witness 
was material, and therefore the court was amply warranted in per- 
mitting the same to go to the jury. This évidence shows that shortly 
after the packages of whisky arrived at Welch, and after the witness 
had been given those parts of the two wrappers containing the ad- 
dresses he visited the tailor shop of John Ciafirdini and found in a 
drawer of the work table 27 quart bottles filled with whisky ; that he 
also found a métal container fitted snugly in what appeared to be 
a sample case; that inside this container a small quantity of whisky 
was found; also that he found several pints of whisky in another 
part of the shop. 

It was shown that John Ciafirdini, owner of the shop, and Pasquale 
Ciafirdini, the défendant, were brothers ; that John was the lessee of 
post office box No. 271, to which one of the packages was addressed, 
and that this particular box was used as a réceptacle to hold mail 
addressed to John and to the Welch Tailoring Company; and that 
G. Terrano was an employé of John's, and as such worked in the 
Welch Tailoring Company's shop, and was the lessee of post office 
box No. 314, to which the other package was addressed, as will ap- 
pear by the following testimony of the witness Henritze, postmastei" 
at Welch, W. Va. : 

"Q. Do you know a man by the name of Frank Marksell? A. I do not. 

"Q. Do you know a man by the name of Fredo Flscer? A. I do not. 

"Q. Hâve you a box in your post office numbered 271? A. Tes, sir. 

"Q. Who has that box, and who had rented it in February of this year? 
A. It was rented to Jolin Ciafirdini and varions names ; the Welch Tailoring 
Company and John Ciafirdini, the latter of whom conducts the tailoring 
Company, the Welch Tailoring Company. 

"Q. Did you know John Ciafirdini? A. Tes, sir. 

"Q. What business has he in Welch? A. I think he runs a tailoring place; 
has a tailor shop there. 

"Q. And this box 271 was for the mail of John Ciafirdini and the Welch 
Tailoring Company, as I understand you? A. Yes, sir. 

"Q. Did you hâve a box in your post office numbered 314? A. Yes, sir. 

"Q. To whom was that box rented, and by whom was it used during the 
month of February last? A. The foreign name is G. Terrano, or Tiaronno, I 
think is the name that we hâve on the box. 

"Q. Do you know Terrano? A. Yes, sir; by sight. 

"Q. What was he doing In Welch about that tlme? A. I think he was 
working for the Welch Tailoring Company, fos I saw him in the place of busi- 
ness there a number of times." 

It also appears that the day the packages left Cincinnati a telegram 
was sent from Welch to the défendant in Italian, which, when trans- 
lated, reads as follows : 

"You leave to-iiight. Bring ten. AU good. John." 



CIAFIRDINI V. UNITED STATES 475 

(266 F.) 

It îs very significant that, immediately after G. Terrano had seen 
the leaky package in the post office, he was observed at the telegraph 
office; as we hâve said, a telegram was sent from there to the de- 
fendant in Cincinnati, signed "G. T.," which, when translated, reads: 

"Don't ship nothing. Wait for letter." 

This, the government insists, is a very important circumstance, 
from which the jury could infer that Terrano, upon the discovery 
that the package was leaking so as to disclose the character of its 
contents, became alarmed and telegraphed the shipper to send no more 
— to "ship nothing," but to "wait for letter," and thus cover up his 
tracks. 

The government also insists that this pièce of évidence is pertinent, 
in that it tends to connect the défendant with the transaction for 
which he is now indicted, and the contention is further reinforced 
by the évidence of Diorio, who, among other things, when being ask- 
ed as to whether he lived in Cincinnati, and as to when he last lived 
there, said, "Three months ago." He further testified as follows : 

"Q. Do you know Pasquale Ciaflrdlni, the défendant? A. Yes, sir; I do. 

"Q. t>id you ever direct aiiy packages for liim and at liis request? A. Yes, 
sir ; I did. 

"Q. I hand you lierewitti a paper wrapping, wliîcti bears on it ttie name of 
Mr. Frank Marksell, Box 271, Welch, W. Va., and a return card, apparentiy 
from Jotin Delà, 822 Main street, Cincinnati, Oliio, and state wlietlier or not 
you did tliat writing? A. Tliat is my liandwriting. 

"Q. And you wrote it? (Tlie paper referred to by the wltness was then of- 
fered in évidence by the government, marked "Government Exhibit No. 8.") 
A. Yes, sir. 

"Q. Now, I wish you would look at another paper lianded to you, with an 
address on it as follows : Mr. Fredo Fiscer, Box 314, Welch, W. Va. — and also 
a return card on it from Joe Spino, 1232 Vine street, Cincinnati, Ohio, and 
State whether or not you did that writing? A. Yes, sir. (The paper referred 
to was offered in évidence by the government, marked "Government Exhibit 
No. 9.") • » » 

"Q. Were those papers around any packages or wrappers of any packages 
when you addressed them? A. Well, I guess they were on a package when I 
addressed it for him. 

•'y. About what sized packages were they, Jo? A. Well, I cannot repre- 
sent exactly what the size they was ; but they wasn't very i)ig packages. 

"Q. What would you say as to whether they would be as big as those two 
hot water bottles laid together, as I am laying them there? A. I cannot say 
exaetly, but they was a regular package, but I cannot tell the size. * • * 

"Q. Well, about how long was it? Show us with your hands. A. Well, I 
would say about that big (indicating about two feet). 

"Q. Do you know anybody by the name of Fredo Fiscer, or did you know 
anybody by that name at that time? A. No, sir. 

"Q. How did you come to write his name on this paper? A. Because he told 
me to. 

"Q. Who told you? A. Pasquale Ciaflrdlni. 

"Q. And he told you the box number to put on it? A. He did. 

"Q. Now, did you Know anybody by the name of Frank Marksell? A. No, 
sir. 

"Q. Who told you to wrlte Frank Marksell and the box number there? A. 
He told me. 

"Q. Who do you mean by he? A. Pasquale Ciaflrdlni. 

"Q. Do you know anybody by the name of John Delà, at 822 Main street, 
Cincinnati, Ohio, or anywhere else? A. No, sir. 
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"Q. How did you corne to put Dela's name there? A. He told me to; Pas- 
quale Uiafirdinl. 

"Q. Do you know anybody by the name of Joe Splno, or whatever this is, at 
1232 Vine street, Cincinnati, Ohio, or anywhere else? A. No, sir. 

"Q. Well, how did you corne to write that in tlie center of the package? A. 
Beeause Pasquale Ciafirdini told me." 

The question for the détermination of the jury was as to whether 
the défendant caused the whisky to be shipped into Welch, or, on the 
other hand, was Joe Diorio, who admitted having addressed the pack- 
ages, responsible for the shipment. The government insists that hav- 
ing shown that thèse packages were being sent to two fictitious per- 
sons and addressed to two post office boxes, being used by both Cia- 
firdinis and the tailoring company and an employé of the company, 
is a strong circumstance tending to show that the défendant and 
those operating with him were seeking by stealth to avoid being dis- 
covered. 

In view of this évidence, the inquiry as to why the whisky should 
hâve been sent to the tailoring establishment is very pertinent, and 
of such character that the jury was, we think, amply warranted in 
finding as a fact that some of those in charge of the establishment 
were engaged in illicit handling or dealing in such liquors. We also 
think, from this évidence, it could be inferred that the brother of the 
défendant was probably the person who aided him in securing the 
stock in trade, rather than some stranger. After the relationship had 
been estabhshed between the two brothers, as well as the sending of 
the telegrams from John and his employé, this showing a course of 
dealing between thèse several parties, it certainly became material to 
show the plan and purpose of the course of dealing in securing the 
quantities of liquor in question. 

In the case of Moore v. United States, 150 U. S. 57, 14 Sup. Ct. 
26, 37 L. Ed. 996, the court said : 

"As intima ted in the case of Alexander v. United States, 138 U. S. 8.5,"?, where 
me qiiestion relates to the tendency of certain testimony to thi-ow light npon 
a partieular fact, or to explain the conduct of a particular person, there is a 
certain discrétion on tlie part of tlie trial judge which a court of errors will 
not interfère with, unless it manifestly appear that the testimony lias no 
logitimate bearing upon the question at issue, and is calculated to préjudice 
the accused in the minds of the jurors." 

[4] Likewise we think that the testimony of the witness Mrs. Hern- 
don, showing that other packages prior to February 20th came ta 
the office addressed in care of those same boxes, was admissible. 

The charge of the learned judge who tried this case is very clear 
and comprehensive, and we think fairly presented the case to the 
jury. In view of what we hâve said, we are impelled to the con- 
clusion that the défendant received a fair and impartial trial, and that 
the judgment of the lower court should be affirmed. 
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HORSE CREER COAL LAND CO. v. ALDERSON et al. 

(Circuit Court oi Appeals, Fourtli Circuit. April 16, 1920.) 

No. 1717. 

Judgment 'Ss=>743(2) — Conclusive as to issues wliich should hâve been raised 
by défendant. 

A judgment of ttie Suprême Court of Appoals of West Virginia, whlch 
flnally déterminée! title to a tract of !and held conclusive as betwoen the 
parties and to preclude the défendant therein from afterward asserting 
title to a part of the land bascd upon a prlor decree of a fi'drral court, 
which it did net plead in the state suit, but vvhich was available to it 
as a défense as to the part of the land to whlch it related. 

Appeal from the District Court of the United States for the South- 
ern District of West Virginia, at Charleston ; Benjamin F. Keller, 
Judge. 

Suit in equity by the Horse Creek Coal Land Company against 
George P. Alderson and others. Decree for défendants, and complain- 
ant appeals. Affirmed. 

This is a suit instltuted in the District Court of the United States for the 
Southern District of West Virginia, by the appellajit, the Horse Creek Coal 
Land Company, as a privy in iutercst and es la te of A. P. Levassor, exécuter 
and trustée, for the purpose of earrying into exécution a former decree; of the 
Circui-t Court of the United States for the Southern District of West Virginia, 
rendered in 1901, in favor of said A. 1'. Levassor, executor and trustée, against 
William Thompson, conimissioner of sehool lands for Boone county, W. Va., J, 
O. Alderson, and others, predecessors in title of the appellee, George P. Alder- 
son, by which it is inslsted by appellant that I.,evassor's right and title to a 
certain parcel of land, part of which is hère involved, was settled and estab- 
lished, and to which title and interest appellant thereafter succeedcd. 

The salient points appearing in the record may be epitomized as foUows : 
It appears that in October, 1885, William Thompson, commissioner of sehool 
lanus of Boone county, W. Va., instituted proceedings in the circuit court of 
Boone county against certain lands as waste and uuappropriated, in order 
to effect a sale thereof for the benelit of the sehool fund. During the pondency 
of that suit and in the month of April, 1889, A. P. Levassor, executor of the 
estate of Eugène Levassor, doceased, flled his pétition in .said suit, alleging 
that certain lands already sold by the commissioner in that proceeding were 
the property of said petitioner, being a portion of a tract which had been 
redeemed by him by proceedings instituted in an adjoining county, wherein 
the major portion of said tract was situate, and asklng that said sales be 
annuUed in so far as the same affect the portion of said land so claimed by 
him. 

The court entered a decree denying the prayer of the pétition, from which 
decree said Levassor did not apply for an appeal, as he had the right to do, 
but on the 17th day of September, 1890, filed his bill in the Circuit Court of 
the United States for the District of West Virginia, against the commissioner 
of sehool lands and certain persons alleged to hâve purchased portions of the 
lands so claimed by liim, seeking to vacate the decrees, sales, and proceed- 
ings so far as they affected the lands claimed by him, and to onjoin ail fur- 
ther proceedings by the commissioner of sehool lands, and to enjoin such pur- 
chasers from taking possession of, or from exercising acts of ownership over, 
the lands in question, etc. Nothiug appears to hâve been done in the case un- 
tll December 12, 1893, when Levassor liled an amended and supplemental 
bill, showing that on .January 24, 1892, the commissioner of sehool lands had 
conveyed to J. C. Alderson and B. C. McClaugherty certain of the lands so 
sold by the co mmissioner of sehool lands as aforesaid and claimed by Le- 

<®:;=Por other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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vassor, and makijig J. 0. Alderson a party to the suit. The Levassor suit 
lay dormant from December 12, 1893, until July 20, 1901. In the meantime, 
on September 5, 1899, the said J. C. Alderson was adjudlcated a bankrupt, 
and on October 12, 1899, John A. Preston was appointed trustée for such 
bankrupt. On February 28, 1899, J. M. Hopkins, clerk of the county court of 
Boone county, couveyed to F. 0. Leftwich and S. E. Bradley the undivided 
two-thirds interest of J. 0. Alderson in two tracts of 650 and 616^/4 acres, re- 
spectlvely, purchased at a tax sale made by E. D. StolUngs, sherifC of Boone 
county, in the name of said Alderson, for taxes delinquent in his name for 
the years 1895 and 1896. By deed dated Aprll 19, 1901, said Leftwich and 
Bradley conveyed the Alderson land, being an undivided two-thirds interest 
In the two tracts, to J. R. Wingfield, trustée, and by deed dated April 25, 
1901, B. C. McClaugherty conveyed his undivided one-third interest in the 
land to said Wingfield, trustée, and for the year 1901 said two tracts are 
«harged on the land books of Boone county for taxation in the name of 
Wingfield, trustée. 

On July 20, 1901, 11 years after the institution of the suit, and 8 years 
after the last preceding step taken therein, a decree was entered in the 
Levassor suit, setting forth that "ail matters in controversy in this cause be- 
tween the plaintiff and the défendant, B. C. McClaugherty, and William A. 
Breedlove, having been settled and adjusted, on motion of the plaintiff this 
cause is dismissed as to said McClaugherty and William Breedlove." This 
decree proceeds to enjoin the commissionef of school lands and his successors 
in office, and J. C. Alderson and others, from taking any further steps in the 
scliool land proceeding so far as it coneerns the tract of 692 acres set ont in 
the bill and exhlbits, and then déclares that the deed of January 24, 1892, from 
William Thompson, commissioner of school lands, to B. C. McClaugherty 
and J. O. Alderson, in so far as it eonveys or attempts to convey that part or 
IMjrtion of the lands claimed by Levassor to J. C. Alderson or his vendors, 
are to that extent set aside and annuUed, "and, there being nothing fur- 
ther to be done in this cause, it is ordered that the same be retired from the 
docket." On November 21, 1901, Wingfield, trustée. In order to protect his 
title derived through Alderson and McClaugherty, purchased from W. L. 
Ashby, who had acqulred the Levassor title, ail his right, title, and interest 
to the Levassor land, in which was included the interlock In question, com- 
prising approximately 23(5 acres. By that déed Ashby, for the considération 
«f $300, quitclaims his interest in eight tracts, aggregating 4,121.5 acres, in- 
cluding the 844.5 acres conveyed to AVlngfleld by Leftwich and Bradley, and 
the 426 acres conveyed to Wingfield by McClaugherty. 

At February rules, 1909, George H. Slirewsbury, trustée in bankruptey for 
J. C. Alderson, flled his bllls of complaint against Horse Creek Coal Land 
Company and others, and at Mardi rules filed his amended blU against the 
same défendant, alleging that the tax deeds from Hopkins, clerk of the 
county court, to Leftwich and Bradley, and îlie sale In pursuance of which 
said deeds were made, were void for varions reasons, and praying that he be 
permitted to redeem the two tracts of land therein described. The two blUs 
are practically idehtical, and were Consolidated and proceeded with as one 
suit. 

The first bill allèges that on January 3, 1898, and for a long time before 
that date, said J. C. Alderson nud R. C. McClaugherty were the owners in fee 
of a tract of 616% acres of land, situate on Horse creek, or the branches 
thereof, In Boone county ; the said Alderson being the owner of an undivided 
two-thirds, and the said McClaugherty the owner of the remaining undivided 
one-third. The second bill contains the same averment with respect to the 
tract of 650 acres. 

Horse Creek Coal Land Company flled its aniswer to the bill relating to 
the 650 acres, in which, among other things, it states: "Further answering 
this défendant says it is true that on the 3d day of January, 1898, and for a 
long time prier thereto, one J. C. Alderson and one R. C. McClaugherty were 
the owners In fee of a tract of eJjO acres of land, situated on the waters of 
Horse creek, In Boone county, W. Va. ; and this défendant says that said 
McClaugherty and Alderson, as such owners, were jointly charged with the 
laxes on said tract of land in said county for the years 1895 and 1896." 
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The answer then proceeds to a ver and voueh for tlie validity of the fsale and 
deed made for the failure to pay the taxes for those years, and to défend its 
title acquired under said deed. It avers that "by deed dated April 19, 1901, 
said Bradley and Leftwich, and their respective wives, conveycd the said 
tract of 410% acres of land to J. R. Wingfield, trustée, who aftervi'ards, as 
trustée and in liis own riglit, together with * * * conveyed the said tract 
of land to this défendant, tlie Horse Creek Coal Land Company, and tliat it 
is novc tlie owner of said tract of land, subject only to the rights of the dé- 
fendant, Joseph C. Treos, under a certain oil and gas lease, bearlng date Au- 
gust 11, 1908. And this d<-fendant says that for a period of more than flve 
years next before the Institution of the suit, the said Horse Creek Coal 
Land Company and its prcdecessors in title hâve been in actual, continuons, 
and exclusive possession of said tract of 410% acres, claiming the same under 
the deed aforesaid as part of a larger boundary of land made up of con- 
tiguous tracts, and hâve been, during said period of more than flve years, as- 
sessed with state, county, and district taxes on said tract of 410% acres, an(i 
hâve paid the taxes thereon for each and ail said years for ail purposes, and 
that whatever title the said Alderson and McClaugherty, or either of them, 
had In said 410% acres, the same passed to and became vested in the said 
Bradley and Leftwich by virtue of the tax sale and deed in pursuance there- 
of, and Is now, by virtue of the subséquent conveyance hereinbefore men- 
tioned, vested in the Horse Creek Coal Land Company, and this défendant 
dénies that said sale and purchase and the tax deed to said Bradley and Left- 
wich were or are void for or on account of any matter or thing alleged in 
said bills." 

On this state of the pleadings, and uxwn the évidence adduced, the Suprême 
Court of Appeals of West Virginia rendered its décision, in Shrewsbury v. 
Horse Creek Coal Land Co., 78 W. Va. 182, 88 S. E. 1052, holding that the tJix 
deed and deeds made in pursuance thereof are invalid ; that the forf eiture 
pleaded by the défendant (Horse Creek Coal Land Company) had not accrued 
(syllabus 5), holding that "the lands were not off the land books for flvo 
successive years, and were not forfeited for nonentry." Accordlngly thp 
mandate of the Suprême Court, dated April 18, 1916, holds that Shrewsbury, 
trustée, was entltled to redeem the two parcels of land. 

After this final adjudication by the Suprême Court of Appeals of West Vir- 
ginia, George P. Alderson, who had purchased the real estate in question 
from Shrewsbury, trustée in bankruptcy, flled his bill at February rules li. 
the circuit court of Boone county, against Horse Creek Coal Land Company, a 
corporation, and others, for partition of the two tracts of land of the undivided 
two-thirds interest in which he had been adjudicated the owner and for an 
accounting for waste. In that instance it was alleged, as in the original case, 
"that on the 3d day of January, 1898, and for a long time before that date, the 
said J. C. Alderson and one R. C. HcClaugherty were the owners in fee of 
two tracts of land, one containing 616% acres and the other containing 650 
acres, situate on Horse creek and the branches thereof, in Boone county, W. 
Va., the said J. C. Alderson belng the owner of two-thirds of each of said two 
tracts, and the said McClaugherty being the owner of the remaining one- 
thlrd." It was also alleged that since the decree of the Suprême Court in 
the Shrewsbury Case, the existence of the Ashby deed to Wingfield, trustée, of 
the 21st day of November, 1901, purporting to grant the Levassor title, had 
been brought to plaintiff's (George P. Alderson) attention. The bill avers that 
Horse Creek Coal Land Company is estopped from now setting up such title 
by reason of failure to plead the same in the original suit, but asks that, if 
such estoppel be not sustained, such acquisition of the Levassor title by his 
cotenant be held to inure to his benefit, and that he be permitted to pay his 
proportionate amount of the cost thereof. 

The Suprême Court of West Virginia decided that the Horse Creek Coal 
Land Company was estopped from setting up the I^evassor title against the 
cotenancy. 81 W. Va. 411.^ On the 8th day of April, 1918, Horse Creek Coal 
Land Company liled its bill against George P. Alderson and others in the Dis- 
trict Court of the United States for the Southern District of West Virginiar 
now before this court. On the 23d day of July, 1918, George P. Alderson 
appeared and filed his motion to dismiss the bill, on the ground that tUe 

1 94 s. B!. 716. 
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niatters therein aTleged had already been adjudîcated as between the parties, 
and that appellant cannot by the médium of a new suit hâve a rehearing of 
the matters decided, and a nulliflcation of the décision of the Suprême Court 
of Appeals 01 West Virginia. The District Court entered an order sustaining 
the motion to dismiss the bill, and the cause is now before this court upon 
an appeal from that decree. 

L. H. Kelly, of Gassaway, W. Va. (J. Blackburn Watts, of Charles- 
ton, W. Va., on the brief), for appellant. 

W. E. R. Byrne, of Charleston, W. Va., and Frank P. Murphy, of 
Madison, W. Va. (Murphy & Wade, of Madison, W. Va., on the 
brief), for appellees. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

PRITCHARD, Circuit Judge (after stating the facts as above). 
The fac*^"' of this case are numerous and more or less complicated. A 
considération of the same has involved much study and investigation 
on the part of the court. However, in the last analysis, the case, in our 
opinion, turns on one point, to vvit, as to whether the appellant is pre- 
cluded by the judgment of the Suprême Court of West Virginia, in the 
case of Shrevvsbury, Trustée, v. Plorse Creek Coal L,and Co., 78 W. 
Va. 182, 88 S. E. 1052, wherein it was held that : 

"J. O. Alderson and K. C. .McClaugherty, on the 3d day pf January, 1898, 
and for many years préviens tliereto, were tlie owners in fee simple of two 
certain tracts of land, situated on Horse creek, in Boone county, W. Va., one 
contaiiiing O.'ÎO acres, and the otlier 610% acres ; the said Alderson owning an 
undividcd two-thlrds Interr st, and the said McClaugherty owning an undlvided 
one-third interest, therein." 

In that case appellant failed to avail itself of the opportunîty to 
plead in bar the decree of the Circuit Court of the United States for 
the Southern District of West Virginia, rendered on the 20th day of 
July, 1901, in the case of A. P. Levassor, executor and trustée, against 
William Thompson, commissioner of school lands for Boone county, 
W. Va., J. C. Alderson, and others, being the decree upon which appel- 
lant now bases its présent suit, and upon which it relies to recover. 
Therefore the question now presented is as to whether the appellant 
is not now estopped from setting the same up as a means of defeating 
the appellees. 

After the décision of the Suprême Court of Appeals of West Vir- 
ginia, Alderson, the purchaser of the real estate in question from 
Shrewsbury, trustée in bankruptcy, filed his bill in the circuit court 
of Boone county against the appellant and others, for partition of 
the two tracts of the undivided two-thirds interest in which he had 
been adjudicated the owner, and for an accounting for waste. In that 
suit appellant, among other things, set up as a défense the decree of 
the Circuit Court of the United States for the Southern District of 
West Virginia, in the case of A. P. Levassor, executor and trustée, 
against William Thompson, commissioner of school lands for Boone 
county, W. Va., J. C. Alderson, and others, supra, and, referring to 
the same in its answer, said : 

"Défendant files herewith a certlfled copy of the decree aforesaid in the 
cause of A. L. Levassor, executor, etc., and others, lu the Circuit Court of the 
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United States for the Southern District of West Virginia, marked 'Defend- 
ant's Exliibit No. 2' and asks that the same be taken and read as a part of tliis 
answer. For the reasons aforesaid défendant therefore avers that the acquisi- 
tion of title by it to the laud conveyed to J. R. Wingfleld, trustée, by W. L. 
Ashby as aforesaid, was net the purchase oX a conflicting claim that vvould 
operate for the benefit of plaintiff as cotenant with this défendant, in the 
event that this court should hold that sucli cotenaney exists, but that under 
said conveyance défendant acqulred good and indefeasible title to the lands 
therein conveyed, in which plaintiff and his alleged predecessors in title bave 
not now and hâve never had any rights or claim, and therefore that it was not 
incumbent upon défendant to plead said title in its former answer in said 
original suits, since the same was never attacked until the flling of p'.aintiffi's 
amended and supplemental bill." 

That case was taken to the Suprême Court of Appeals of West Vir- 
ginia, and the court on the 27th day of November, 1917, announced 
its décision (81 W. Va. 411, 94 S. E.' 716), in which the défense inter- 
posed hy the appellant is squarely met and decided. The first point in 
the syllabus is as f ollows : 

"An adjudication by a court having jurisdiction of the subject-matter ana 
the parties is final and conclusive, not only as to the matters actually de- 
termined, but as to every other matter which the parties might hâve litigated 
as incident thereto and comlng witbln the legitimate purview of the subject- 
matter of the action. It Is not esseutial that the matter should bave been for- 
mally put in issue in the former lltigation, but it is sufflcient that the status of 
the suit was such thac the parties might bave had the matter disposed of on 
its merits." 

Among other things the court in its opinion says : 

"But tne défendant contenus that the Levassor title was not Involved upon 
the former hearing, and that it was not necessary for it to set up that title 
then in order to get the benefit of it as a défense. It is quite true the plaintiff 
in that bill did not refer to the Levassor title. He did not rely upon It ; in 
fact, there is no avéraient in the blU in regard to it, but that fact did not 
prevent it from becoming a good défense to the bill in toto or pro tanto, as 
it might cover the wliole or a part of the land In controversy. The fact that 
the plaintiff in his pleading does not set up the défenses which may be made 
to his case does not prcclude the défendant from presenting them, nor does it 
excuse a failure upon his part to présent any défense which he may bave that 
would defeat the claim asserted by the plaintiff. The contention of the de- 
fendant was that the plaintiff had no title nor interest in either of thèse 
tracts of land. It relied upon the tax sale and the transfer of plaintiff's title 
under the provisions of the Constitution to defeat any claim plaintiff might 
bave to the land. It now by its answer says that it has two other défenses, 
one of which entirely defeats the plaintiff's claim to any of this land, to wlt, 
tbat It has had the adverse possession thereof under color of title for suffl- 
cient time to bar plaintiff's right of recovery ; and, second, that it has ac- 
quired an outsianding title which covers a part of thèse tracts of land, which 
title plaintiff is enjoined from claimhig under. Why did it not make thèse 
défenses in the first suit? They werc just as available to it tben as they are 
now •, they would hâve been just as effecfive then as now. Its défense of ad- 
verse possession was just as full and coinplete then as it is now, and whlle 
defendant's claim of défense under the Levassor title might not extend to de- 
feat the whole of plaintiff's claim, it would bave been just as effective as a 
défense to the original bill to defeat the claim of plaintiff to that part of the 
land covered by that title as it could be now. The fact that a défense does not 
go to defeat the plaintiffs enfire right of recovery does not préserve it for 
future reliance in case it is not relied upon when the opportunity is given to 
make It. Ordinarily but one opportunity is given a défendant to make dé- 
fense, and if he fails to présent ail of the matters which are available to him to 
defeat the plaintiffs' right in whole or in part, he will be forever barred from 
266 F.— 31 
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thereafter presenting them. This seems to be the well-established doctrine of 
the authorities cited above. We are therefore clearly ol the opinion that the 
court did not err in denying the défendant the right to set up thèse additional 
défenses to the Mil." 

Thus it will be seen that the Suprême Court of West Virginia has 
finally settled the law as respects this litigation adversely to the con- 
tention of the appellant. The gênerai rule is that, when a court takes 
jurisdiction of the subject-matter of a particular suit, the parties in 
interest should raise any and ail questions that naturally come within 
the scope of the issues involved in such controversy. In other words, 
by this rule it is sought to reach a speedy détermination of ail ques- 
tions that are raised or could be raised, so as to secure a final déter- 
mination of ail matters coming within the scope of the issues involved 
in such controversy. If this were not the rule, we would hâve chaos 
and uncertainty, and as a resuit litigants would be left in doubt as to 
whether the judgment obtained was conclusive and binding. As was 
well said in the case of Southern Pacific R. R. Co. v. U. S., 168 U. 
S. 1, 18 Sup. Ct. 18, 42 L. Ed. 355 : 

"The gênerai prlnciple announced in numerous cases is that a right, ques- 
tion, or fact distinctly put in issue, and dlrectly determined by a court of 
compétent jurisdiction, as a ground of recovery, cannot be dlsputed in a subsé- 
quent suit between the same parties or their privies ; and, even if the second 
suit is for a différent cause of action, the right, question, or fact once so de- 
termined must, as between the same parïîes or their privies, be taken as con- 
clusively establisned, so long as the judgment in the flrst suit remains un- 
modifled. This gênerai rule is demanded by the very object for whlch civil 
courts hâve been established, which is to secure the peace and repose of So- 
ciety by the settlement of matters capable of judicial détermination. Its en- 
forcement Is essential to the maintenance of social order ; for the aid of judi- 
cial tribunals would not be invoked for the vindlcation of rights of person and 
property if, as between parties and their privies, conclusiveness dld not at- 
tend the judgment of such tribunals in respect of ail matters properly put In 
issue and actually determined by them." 

The rule announced by the West Virginia court is borne out by the 
Suprême Court of the United States in the case of Dowell v. Apple- 
gate, 152 U. S. 327, 14 Sup. Ct. 611, 38 h. Ed. 463. There the plain- 
tif?, Applegate, instituted a suit against 'Dowell in a state court to en- 
join hira from asserting title or claim by virtue of his deed under a de- 
cree of the fédéral court to a certain tract of land. Prior to the in- 
stitution of the suit Dowell had brought suit in the fédéral court 
against Jesse Applegate, Daniel W. Applegate, and others to vacate as 
fraudulent a certain deed to the said Daniel W. Applegate from his 
father, Jesse Applegate, for a certain tract of land. The deed was 
vacated, and ail the interest of Jesse Applegate in the tract of land of 
121.55 acres was decreed to sale, sold, and purchased by and conveyed 
to Dowell. Some time subséquent to thé said purchase Daniel W. 
Applegate brought a suit against Dowell, alleging that, prior to the 
commencement of Dowell's suit in the fédéral court, one W. H. H. 
Applegate had conveyed to Daniel W. Applegate a tract of 40 acres of 
land, being a part of said tract of 121.55 acres, and asserting that his 
title to the 40 acres was paramount to the claim of Dowell, and that 
the same was not aflfected by the suit and decree in the fédéral court 
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under which Dowell purchased, as the validity of tlie deed from W. 
H. H. Applegate to Daniel W. Applegate was in no wise put in issue 
or determined by the decree in question. Dowell averred in his answer 
that the deed under which plaintiff now claims was put in issue in the 
suit in the fédéral court and determined by its decree. Mr. Justice 
Harlan, after stating the f acts, said : 

"It is disclosed by the présent suit that, when Daniel W. Applegate answered 
Dowell's bill, he held the deed of October 8, 1874. If Daniel W. Applegate bc- 
came, when taking that deed, a bona fide purchaser of the 40 acres of land 
now in dispute, and if the title so acquired was superior to DowelFs right 
to hâve that land sold for his demands against Jesse Applegate, it behooved 
him to assert that title in défense of the suit brought against hini. The very 
nature of that suit required him to assert whatever interest he then had in 
the lands, or any part of them, that was superior to any claim of Dowell 
upon them, whether by judgment liens or in any other form. So far from pur- 
suing that course, he forebore — purposely, as may now be inferred — to claim 
anything in virtue of the deed of October 8, 1874, and long after the decree 
under which Dowell purchased, he cornes forward with a new, Independent 
suit, based alone upon that deed, as giving him a superior title. His object 
Is — certainly, the efCect of his suit, if it be sustained, will be — to retry the 
issues made in Dowell's suit, so far as they involved the latter's claim to hâve 
the 40-acre tract subjected to his demands. The decree in the fédéral court 
was an adjudication, as between ail the parties to the suit in that court, that 
Dowell was entitled, in satisfaction of his claims against .Tesse Applegate, to 
subject to sale ail the lands his bill sought to reach, which the decree directed 
to be sold ; and that decree, never having been modified by the court that ren- 
dered it, nor by this court upon appeal, iiecessarlly concludes every matter 
that Daniel W. Applegate was entitled, under the pleadings, to bring forward 
in order to prevent the .sale of the lands claimed by him, by whatever title. 
Having remained silent as to the deed of October 8, 1874, and having allowed 
the suit in the fédéral court to proceed to final decree upon the question as 
to whether the lands described in the Mil could be subjected to Dowell's de- 
mands — which description included the 40 acres hère in dispute — and having 
been defeated upon that issue, and the decree having been fuUy executed, he 
cannot hâve the same issue retried in an indepeiident suit, based solely upon 
a title that he was at liberty to set up, but chose not to assert, before the de- 
cree was rendered." 

It is well settled that a judgment is conclusive upon the questions 
actually contested and determined, and also upon ail matters which 
might hâve been litigated and contested in the suit. Phelan v. Gard- 
ner, 43 Cal. 306; Rogers v. Higgins, 57 111. 244; C. & O. Canal Co. 
V. Gittings, 36 Md. 276. There are many other questions presented by 
the assignments of error, which, in our opinion, are immaterial m the 
view we take of this matter. Therefore we hâve not deemed it neces- 
sary to enter into a discussion of the same. 

Considering the whole record, and the décision of the Suprême 
Court of Appeals of West Virginia, which we find in perfect harmony 
with the décisions of the Suprême Court of the United States, it neces- 
sarily follows that the decree of the court below should be affirmed. 
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F. S. ROYSTER GUANO CO. \. OUTTEN et al. 
THE NANNIE IVIAÏ. 

(Circuit Court of Appeals, Fourth Circuit. Aprll 6, 1920.) 

No. 1761. 

Wharves "S^SOO) — Loading crâne, left extending over slip, iinlawful ob- 
struction. 

A loading erane, ereeted witliout permission of ttie Secretary of War, 
traveling on a track along tlie edge of a wharf, and wliicli, although 
movable, was left at a tlme wlien not in use extending 38 feet over the 
water of tlie slip, hcld an unlawful obstruction to navigation, and the 
owner held liable for injury to a boat wliich, vpitliout négligence on its 
part, struck tlie crâne in passiiig out. 

Appeal from the District Court of the United States for the Eastern 
Distnct of Virginia, at Norfolk ; Edmund Waddill, Jr., Judge. 

Suit by L. A. Outten, master of the schooner Nannie May, against 
the F. S. Royster Guano Company with intervening pétition by the 
Pocomoke Guano Company. Decrees for Ubelant and intervener, and 
respondent appeals. Affirmed. 

For opinion below, see 258 Fed. 955. 

Cadwallader J. Collins, of Norfolk, Va., for appellant. 
G. M. DiUard, of Norfolk, Va., for appellees. 

Before PRITCHARD and WOODS, Circuit Judges, and WAT- 
KINS, District Judge. 

PRITCHARD, Circuit Judge. This is an appeal by the F. S. Roy- 
ster Guano Company, a corporation, from a decree of the District 
Court at Norfolk, Va., sustaining a libel in personam in admiralty and 
giving damages against it for the fuU amount claimed bv L,. A. Outten, 
master of the schooner Nannie May, appellee, for $1,315, with interest 
from February 7, 1919, and also giving damages against said F. S. 
Royster Guano Company for the full amount claimed by the Pocomoke 
Guano Company, a corporation, for $699.75, with interest from Feb- 
ruary 7, 1919. The Pocomoke Company filed its pétition, praying to 
be admitted as a party in the pending, libel, and was allowed to assert 
its demand for damages against the F. S. Royster Guano Company for 
the loss of commercial fertilizers that were on board the Nannie May 
when she sank. So far as the Pocomoke Guano Company is con- 
cerned its pétition rests upon the same alleged négligence as that for 
which L. A. Outten brought his libel in personam, and ail assignments 
of error raised against the libel apply with equal force to the pétition. 

The libel was brought to recover damages for the négligent mainte- 
nance of a loading crâne, variously referred to in the évidence as a 
derrick, a traveling crâne, and shears, ereeted without making appli- 
cation to the Secretary of War for his approval and authorization, 
which, it is claimed, constituted an unlawful obstruction to navigation, 
and with which the Nannie May collided. An ocean-going barge, 
variously estimated at from 200 to 250 feet in length, was lying along 

<®3:3Foi' otlier cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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the wharf in question. Along the edge of the wharf there raii a 
track, upon which the crâne in question was moved. This crâne, on 
the day in question or the day before, had been used to unload the 
barge, but had not been in use for some time previous to the time of 
the landing of the Nannie May at the wharf, and it had been left 
suspended over the center of the barge. The mast of the Nannie May 
was 45 feet high and struck the crâne about 6 inches from the top, 
and it thus appears that the crâne was suspended about 45 feet above 
the water. The beam of the barge was about 30 feet, and the crâne 
projected about 8 feet beyond the barge over the water. In his testi- 
mony in chief Outten states that the crâne projected 10 or 12 feet 
beyond the barge. The extrême length of the crâne was about 38 feet. 
The loading crâne has occupied its présent location since 1912. 

In his redirect examination E. M. Griffin is reported as saying that 
the "shears were about 125 feet long — at least that, between 125 and 
150 feet." It is insisted by Proctor for appellant that the reporter 
misunderstood Griffin as to this point, inasmuch as on his direct ex- 
amination witness stated that the beam of the barge was about 30 feet 
and that the derrick projected about 8 feet from the barge. 

The Nannie May on the day in question made her first landing in 
a slip, astern of the barge, to load a cargo of commercial fertilizers; 
but, when told that he could not load at that point, Capt. Outten left 
the stern of the barge and came around it to the other end. Capt. 
Outten said that the crâne was suspended over the barge when he 
landed astern of her, that he passed around the crâne without trouble 
in order to reach the bow of the barge, and that he saw "the shears 
over the barge" when he left the stern to come around to the bow of 
the barge. It also appears from the évidence that Griffin, an employé 
of the F. S. Royster Guano Company, warned Capt. Outten "to be 
careful of the shears" when the Nannie May moved from the stern to 
the bow of the barge. A Capt. Willey, the owner of a small boat 
ver}' similar to the Nannie May, also landed in the slip astern of the 
barge some three or four hours before the Nannie May arrived. Capt. 
Willey States that his boat and the Nannie May were tied together ly- 
ing alongside, that they went around together from the stern to the 
bow of the barge, and that "it happened that I noticed the shears. I 
was next to the dock, and happened to see them just in time to go back 
on both engines and get out of the way of the derrick." Why Capt. 
Willey's boat and the Nannie May were lashed together does not ap- 
pear from the évidence. 

After moving from the slip around the barge, the Nannie May 
lay alongside the wharf for several hours loading, and Capt. Willey's 
boat lay alongside the Nannie May. The two boats left the wharf at 
practically the same time, going out in the same way that they came, 
except that they did not again pass around the barge. Capt. Willey's 
boat was somewhat ahead of the Nannie May, but the évidence as to 
how far is conflicting. Oscar Wilson, a witness for the F. S. Roy- 
ter Guano Companv. states that one boat was about 12 inches behind 
the other, and that the "other boat struck the Nannie May ; if it hadn't, 
I guess they would hâve passed;" and that "what caused Capt. Wil- 
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ley's' 6oat to strike the Nannie May was by running too close together, 
inii both leaving at the same time, the stern of one striking the other, 
ttlmiîïg off from the dock." And Ben Blunt, also a witness for the 
F.- S. Rpystér Guano Company, states that "they both went out to- 
gether, and the one that was ahead struck the Nannie May about 
a'midshjp, and caused her to sheer into the barge and strike the shears." 
Oii cross-examination Ben Blunt further stated that "they started bow 
tb bow, and when they got about 38 feet away from the wharf, com- 
ihg dôwh stream, I saw Capt. Willey's vessel turn out and hit the Nan- 
nie May — ^^turned against her and pushed her round. I reckon she was 
about ,4 or 5 feet ahead at that time ; it looked to me about that." On 
bèing recalled, both Capt. Outten and Capt. Willey denied thèse state- 
ments. 

; The first question in the considération of the matters involved in 
this controversy is as to what constitutes an obstruction to a navigable 
stream. U. S. Comp. Statutes 1916, § 9910, is as follows : 

"The création of any obstruction net affirmatively authorized by Congress, 
to the navigable capacity of any of the waters of the United States is hereby 
prohiblted. * * ♦" 

It is the well-established policy of the government to keep navigable 
streams clear of unauthorized obstructions, so as to render them safe 
for the passage of vessels. It is just as essential to keep our water- 
ways clear of obstructions which might interfère with the free pas- 
sage of vessels as it is to keep streets and highways so as to permit 
the free passage of vehicles. Therefore Congress has, as we hâve 
stated, adhered strictly to the policy of not permîtting any unauthoriz- 
ed obstructions to navigable waters. Any other policy would soon 
render it unsafe and inconvénient to travel on the public highways and 
navigable waters. The extent to which navigable waters and public 
highways are to be kept free from obstruction has been before the 
courts many times. 

In the case of Richmond v. Smith, 101 Va. 166, 167, 43 S. E. 346, 

the court says: 

"As tO| preclsely wliat the extent of the obstruction mufst be, in order to 
create a nuisance, is not definltely settled by the cases. But it would seem 
that, strictly speaklng, any encroachment upon any part of a highway, 
whether upon the traveled part thereof or on the sldes, cornes clearly within 
the idea of a nuisance. » * • " 

The requirement of the various statutes in this respect is based upon 
the theory that the public highways and navigable streams belong to 
the public, and it is to protect the public in the enjoyment of such right 
that it is made unlawful to obstruct either a navigable stream or a 
public highway. Any obstruction not authorized by législative author- 
ity is therefore deemed a nuisance. 

In the case of Woodman v. Kilboum Mfg. Co., 30 Fed. Cas. 503, 

it is said : 

! "It is not for an indivldual, but for the state, to décide whether the whole 
of a public highway is nectssary for the public accommodation or not ; hence 
any partial obstruction of any navigable stream or highway, or any portion 
of it, without législative authority, is a nuisance. The public hâve a right to 
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the use of tho «itire ]nghway : and uo citizen can approiJriate a portion, iipon 
the principle that enough remains for public use." 

In the case of Atlee v. Packet Co., 88 U. S. (21 Wall.) 394, 22 L. 
Ed. 619, the Suprême Court said: 

"He rests liis défense solely on the ground tliat, at any place where a ri- 
parian ovviier can make such a structiire useful to his pei'sonal pursuits or 
business, he can, witliout lieense or spécial authority, and by vlrtue of this 
ownership, aiul of liis own con^enience, project a pier or roadway into tlie 
deep water of a navigable stream, provlded he does it vvith care, and leaves 
a large and snJIieient passway of the channcl unobstrueted. No case known 
to us has sustained this proposition, and we think its bare statement sufii- 
cient to show its unsoundness." 

In other words, any obstruction of a navigable stream must be 
subordinate to the right of navigation. When we consider the facts 
in this case in the light of the case above cited, we find that the der- 
rick which the défendant permitted, while net in use, to project at 
least 38 feet over the navigable water, was not only dangerous, but 
an obstruction not authorized by law. The obstruction in question be- 
ing in the air, a considérable distance from the water, rendered it ail 
the more difficult for one navigating a vessel to détermine accurately 
as to the proximity of such an obstruction to the top of a vessel. 
If this crâne, after being used, had been immediately turned to one 
side, so as not to project over the navigable waters, and at ail times 
kept in that position while not being used, it could not hâve been said 
to be an unauthorized obstruction. Even if this obstruction had been 
authorized hy the proper authorities, it would hâve been just as much 
an obstruction to navigation as would hâve been a drawbridge left in 
an improper position, when not being manipulated so as to permit ves- 
sels to hâve an easy passage. 

It is shown that the derrick of appellant while not in use, as we hâve 
said, projected at least 38 feet over the navigable water. However 
appellant seeks to escape, or at least diminish liability for damages, 
by attempting to establish contributory négligence on the part of 
the appellees, and in support of this cite the language of the Suprême 
Court in Gring v. Ives, 222 U. S. 370, 32 Sup. Ct. 167, 56 L. Ed. 235. 
An examination of that case shows that the language cited was not the 
language of the Suprême Court, but of the court below. That was a 
case of fault acknowledged by the master of the tugboat, and nothing 
appears as to why he, "instead of following the usual course, ran 
diagonally towards the shore, and, striking the marine railway of 
plaintififs, damaged it." The facts of that case are not analogous to 
the instant case, and hâve no application to the same. We think that 
the facts in the case of Panama Railroad v. Napier Shipping Co., 
166 U. S. 287, 17 Sup. Ct. 572, 41 L. Ed. 1004, are materially différent 
from the facts of this case. There the agent of the shipping company 
knew of the sunken vessel, and with this knowledge landed his ship in 
a dangerous place. In the instant case the appellee landed in a safe 
position, but the agent of appellant directed him to change his position, 
and directed him where to land, with full knowledge that he had to 
départ from that landing. 
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Capt. Willey, of another vessel, testified as follows: 

"Mr. Outten and myself were lying alongside ; in fact, I wont tliero in the 
morning part of tlie day, and !ay waiting for liim to go to Pocomoke and coine 
back and load. He came, and stopped at the lower end of tlie bargo, the 
same as I loaded, expectlng to load tliere, and some man came out and gave 
hlm orders to go to the bow of the barge to get his load, and of course he 
went to the bow to get his load, and I went with him. ïhe man came from 
out of the building ; I dld not pay attention ; first a white man, and then a 
colovï d man, will come and tell you v^^here to go. I vmdcrstood he was cou- 
nected with the Royster Guano Company. He was one of the men there." 

In the Panama Railroad Case the obstruction was a sunken wreck, 
which was not under the control of the défendant ; whereas in this 
erse appellant conld by a simple ttirn of the wheel hâve moved the 
derrick so as to obviate the possibility of danger. The crâne being so 
constructed as to be movable, this clearly places it in the category of 
drawbridges over navigable waters, and the rnles applying to the 
opération of drawbridges apply with eqiial force to a crâne, which was 
"traveling" or movable. In the case of Central R. R. Co. v. Penna. 
R. R. Co^ 59 Fed. 193, 8 C. C. A. 86, the court said: 

"It was the duty of the apnellant, in exercising its rights to maintain a 
drawhridgo over navigable waters to respect the rights of tho public, and in 
this benalf to exercise reasonable care, not only not to imp"de the safe navi- 
gation of passing vesscis, but also to obviate any unnecossary delay to such 
vessels." 

Also in the case of Clément v. Metropolitan West Side El. Ry. Co., 

123 Fed. 273, 59 C. C. A. 291, the court said: 

"A bridge spanniug a navigable river Is an obstruction to navigation, tol- 
erated because of neccssity and convenience to commerce upon )and. Such 
a structure niust be so maintained and operàtod that navigation may not bo 
impedi'd more tnan is alisolutely ni'CiSf^sii- • '■ of i>avigation being para- 

mount. it Is Incumbent upon the owner that the bridge be so constructed that 
It may*. ue readily opeuid to admit the passage of craft, and maintained in 
suitable condition thereto. It is a!so his duty to p'ace in charge those who 
are compotent to operate the bridge, to watch for signais, and to open the 
bridge for the passage of vessels, and for the performance of sucli dolegated 
duty he is responsible." 

In those cases the owners and operators of authorized drawbridges 
over navigable waters were held liable for the négligent obstruction of 
navigation which resulted in injury to the libelants' vessels. As we 
hâve already stated, it is difficult to estimate as to the proximity of an 
obstruction overhead, as in this instance, Capt. Willey was a disin- 
terested witness, and in testifying as to this point said: 

"It looked like 3 or 4 inches from tho top of the mast was hit ; the end of 
the top. It came pretty near getting under it. If he had liad 6 inche.s, he 
could Iiave made it. Any one standing on tbe deck of the vesseï could not tell 
whether it would hit it or not, with a mast that high. It wa.s not like an 
obstruction in tlie water." 

Oscar Wilson and Ben Blunt testified on behalf of the appellant 
that, as the Nannie May and Capt. Willey 's vessel were leaving Uie 
wharf abreast of each other, the vessel of Captain Willey struck the 
Nannie May and caused her to run into the derrick. This testimony is 
contradicted by Capt. Outten and Capt. Willey, who testified as fol- 
lows: 
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Captain Outten: "Q. Captain, two of the colored boys, WilsoD and Blunt, 
nave testififid that tins accident was caused, or at least eontributed to by 
Capt. Willey's boat sheering off, aud her stern coming in contact with your 
vessel, and shoving it round in the direction of tbis derrick. Toll tbe court 
whether tbere is anything in that? A. T ne ver touched Capt. Willey's boat. 
His boat did not toucli me going eut. When the accident happened, I judge 
they were 25 yards apart." 

Cai)tain Willey : "I did not touch his boat; I was ahead ; how could I 
toueli hini ; we were both going out. When I got abreast of the derrick, he 
was 35 yards beliind me." 

Capt. Willey's explanation of the accident, to-wit, that the appellee's 
vessel was for<:ed into the unlavvful obstruction owing to the combined 
force of the tide, and the failure of appellee's engine to function prop- 
erly, is probahly the true one. On this point he says: 

"I was going faster tban he was, and I was leaving him ail the time. The 
tide must bave been carrying him very ncar as much as his own power. I 
notioed his enjrine didn't start; It started on one cylluder, hittiug first one 
and tuen the other slowly." 

The court below found in favor of the appellee on this point. In 
view of thèse facts, we think that appellant failed to show that this 
accident was due to the contributory négligence of appellee. The court 
below, after careful considération of the évidence, has found that this 
accident was due to the négligence of appellant, and that appellee did 
not contribute thereto. 

Under ail the circumstances, we think the decree of the lower cotirt 
should be affirmed. 



SECOND NAT. BANK OF PARKERSBT'RG, W. VA., et al. v. UNITED 
STATES FIDELITY & OL'ARANTÏ CO.* 

(Circuit Court of Appeals, Fourth Circuit. April 30, 1920.) 

No. 1781. 

1. Banks and banking <&=»2fi0(4) — Incidental powers of national banks an- 
thorize coiitract of indemnity. 

National banks, which were unsecurrd creditors of a bankrupt corpora- 
tion, having praetically no assets execpt an uncoinpleted govemment 
contract, hrld, uuder Ilev. St. § 513G (Conip. St. § {mt>I[71), givtng such 
biiiiks "iill such incidental powers as sball be necessary to carry on 
tlie business of banking," to hâve power to join in exécution of a bond to 
irid(>mnify a surety Company asainst loss by reason of it.s suretysbip for 
bankrupt ou Its contract, to enalile the trustées In bankruptcy to proceed 
with and complète the contract work. 

Z, Indemnity 'S=>4 — ^Agreement to forego rights valid considération for in- 
demnity bond. 

\Vbere a surety company, as surety for a bankrupt govemment contrac- 
tor, had llie right to take over the contract, with plant and matcrials, 
and to reeeive ail snma then due under the contract, an indemnity bond 
given by creditors to induce it to forego such rights held based on a valu- 
alile considération. 

3. Indemnity 'S=»9(2) — Costs and expenses within scope of contract. 

A bond, indemnifying a surety from ail loss and llabillty "heretofore 
accrued or hereafter accruing against it by reason of its suretyship" on 
the contract, helil broad enongh to cover cost and expense incurred In 

®=3Foi other eusses see same topic & KEY-NUMBËK la ail Key-Numbered Digeste & Index» 
•Appeal dismisscd 254 V. S. — , «. Sup. Ct. 10, 65 I* Ed. — . 
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lîtigating fraudulent elaims asserted, against which tlie indemnltors, 
although notifled, refused to contest. 

Appeal from the District Court of the Un'ited States for the Northern 
District of West Virginia, at Parkersburg ; Alston G. Dayton, Judge. 

Suit by the United States Fidelity & Guaranty Company against the 
Second National Bank of Parkersburg, W. Va., and another. Decree 
for complainant, and défendants appeal. Affirmed. 

V. B. Archer, of Parkersburg, W. Va. (W. H. Wolfe, of Parkers- 
burg, W. Va., on the brief), for appellants. 

B. M. Ambler, of Parkersburg, W. Va. (Van Winkle & Ambler, of 
Parkersburg, W. Va., on the brief), for appellee. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

PRITCHARD, Circuit Judge. This is another of the numerous 
cases growing out of the bankruptcy 16 years ago of the Evansville 
Contract Company. That concern had, prior to its adjudication, con- 
tracted with the United States to build certain locks and dams in the 
Ohio, the Big Sandy, and the Congaree rivers. The United States 
Fidelity & Guaranty Company, herein called the surety, was on its bond 
in the aggregate amount of $200,000. To induce the surety to exécute 
thèse bonds the bankrupt agreed that, if it became unable to complète or 
carry on the contract, it would, and did, assign the plant it owned or 
had upon the work to the surety, and, in the event of any breach or 
default of the contract with the United States, the surety should be 
subrogated to ail its rights and properties, as principal, in such con- 
tract, and that ail deferred payments and ail the moneys due and pay- 
able to it at the time of the breach, or which might thereafter become 
due, should be credited upon any elaims against the surety upon the 
bond. 

At the time of the adjudication, the government was retaining $11,- 
000 earned by the bankrupt, and the latter had $20,000 or more of 
material on hand on the work. It owed about $40,000 for elaims for 
labor and materials, for which the surety was secondarily liable. It 
apparently had little or no other assets, and its unsecured debts footed 
up $200,(X)0, of which an aggregate of $115,000 was due to the appel- 
lants and five other national banks; the appellants themselves being 
creditors in the amounts of $25,000 and $20,000, respectively. 

It was clear enough that, if the gênerai creditors could not get some- 
thing out of the contracts, they stood to lose practically ail their elaims. 
As is usual in such cases, the officers and employés of the bankrupt 
concern were absolutely sure that a large profit would be realized if 
the work was only carried on to completion, and, as so often happens, 
the creditors, who were otherwise hopeless of getting anything, were 
persuaded that they could save something if the work was finished. To 
enable the trustées to complète the contracts the creditors were willing 
to advance money up to the amount of $75,000, but before anything 
could be done in this direction it was necessary to corne to terms 
with the surety, which laad the right to take over the contracts and 
complète them itself. The surety believed that if it went on with the 
contracts it would get out whole. It did not know what would happen 
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if it put the performance of them in ttie hands of the trustées in bank- 
ruptcy. So, in substance, it took the position that the creditors could 
take their choice : They could let it carry eut the contract, or it would 
turn the whole matter over to the trustées; but in the latter eyeht it 
must be absolutely protected against ail liability it had incurred or 
might thereafter incur. The seven national banks, each through the 
action of its board of directors, elected the second alternative, artd as 
a resuit, on the 4th of April, 1904, gave a bond in the aggregate amount 
of $75,000, each of the obHgors, however, becoming bound for only 
the same proportion of any sum that might become payable under the 
bond as its claim against the bankrupt was of the aggregate claims of 
it and its six associâtes. This bond, after reciting a number of the 
facts, stated that the obligors beheved it to the interest of the creditors 
that the contracts be finished by the bankruptcy trustées, and that mori- 
ey be borrowed by the trustées under the orders of the bankruptcy 
court, and that the surety was unwilling that this course be taken unless 
it was indemnified against any liability that had accrued, or might' ac- 
crue, to it by reason of its suretyship. The condition of the obligation 
was that the obHgors should in ail respects indemnify and save harmless 
the surety from ail loss, charge, damage, and liability theretofore ac- 
crued, or thereafter accruing, against it by reason of its suretyship, or 
liability, on the bonds. 

Thereupon, under orders of the bankruptcy court, the trustées went 
on with the work. As in at least nine out of ten such cases, the high 
expectations with which they entered upon the task were disappointed. 
Many of the claims due at the time of the bankruptcy, and for which 
the surety was liable, were subsequently bought at a great discount by 
persons formerly connected with the bankrupt. The surety resisted 
the claims of the purchasers to be paid in full, and as a resuit of long 
and expensive litigation their demanda were materially eut down. It is 
not now disputed that the amount actually paid by the surety for 
such claims was $18,600. In the suits in which the surety Company 
defended itself against the claims as first presented, and the other Htiga- 
tion resulting from the suretyship, much expense was incurred for 
counsel fées and other incidental expenses, such as for copies, docu- 
ments, printing, premiums on appeal bonds, etc. Some of thèse items 
were disallowed by the court below, but those for which it held the 
obHgors on the bond liable amounted to $20,451. The appellants deny 
ail liability on the bond given to the surety, asserting that as national 
banks they had no power to enter into such an obligation, and that, 
even if they had, it was not binding on them, because it was, to the 
knowledge of ail the parties, assumed for the purpose of f acilitating the 
carrying out of the order of the bankruptcy court directing the trustées 
to complète the contract, and to borrow, if need be, as much as $75,000 
for such purpose. 

[ 1 ] It is insisted by appellants that — 

"The exécution of the indemr.ity bond and the entry of the parties ihto the. 
agreement or schéma for borrowing money, issuing certiflcates of ihdebtédness, 
and ail obligations of the banks as enumerated in the indemnity bond,: wero 
against public policy ; and, as the banks had no power or authority to ex- 
écute the guaranty boud, it is illégal, because ultra vires." 
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As we hâve stated, thèse two banks holding debts against the con- 
tract Company, to wit, Second National Bank of Parkersburg, $25,- 
000, and the Farmers' & Mechanics' National Bank, $20,000, on Feb- 
ruary 13, 1904, joined in a pétition to hâve the contract company adjti- 
dicated a banknipt, and procured that adjudication on February 27, 
1904. It was upon their pétition a receiver was appointed under sec- 
tion 3e of the Bankruptcy Law (Comp. St. § 9587), which required 
them to give an indemnifying bond. It was made to appear by the re- 
port of the trustées that a large profit, as we hâve stated, could be 
made by finishing the government dam contracts, and that the interest 
of creditors demanded that the business of the bankrupt be continued, 
and that thèse profits in question be realized. This course was author- 
ized by Bankruptcy Act, § 2, cl. 5 (section 9586), and under section 
55c (section 9639) it is provided that — 

"The creditors shall at eacli meeting talie sucli steps as may be pertinent 
and necessary for tlie promotion of tlie be.st interests of tlie estate." 

It was then generally understood that the plan proposed was the only 
hope of the gênerai creditors. At that time it was but natural that 
the banks, who were pecuniarily interested in the outcome, should 
accept the proposition which, as we hâve said, gave promise of fruitful 
results. Thus it was that the necessary steps were taken culminating in 
the indemnity agreement upon which this decree is based. While the 
indemnity bond in question was not executed under the provisions of 
the Bankruptcy Act, nevertheless, in view of their status as creditors, 
thèse banks had the sanction of the Bankruptcy Law for executing an 
indemnity bond to protect their interest in the bankruptcy estate. 

The question as to the wisdom of the directors in entering into 
an agreement of this kind is not involved ; the real question being 
as to whether the banks at that stage of the proceedings had the 
power to enter into an agreement of this kind for the purpose of self- 
protection in the collection of their debts. In other words, were 
they not warranted in taking such steps as were necessary to conFerve 
the assets of the banks, and could their acts in this respect be said to be 
ultra vires? 

Section 5136, Rev. St., in the National Banking Act (Comp. St. § 
9661), among other things, pi^ovides : 

"Tliird. To make contracts. * * • 

"Seventli. To exorcise by its board of dire>ctors, or duly autliorlzed oftlcers 
or agents, aubject to law, ail such incidental powers as shal! be necessary to 
carry on the business of banidng ; by discounting and negotiating promlssory 
notes, drafts, bills of exchange, and other évidences of debt; by receiving de- 
posits ; by buying and selling exchango, coin, and bullion ; by loaning money 
on Personal security; and by obtainiug, issuing, and circula ting notes ac- 
cording to the provisions of this title." 

The limitations contained in the foregoing section were intended to 
insure the safe management of the afïairs of a national bank, so as to 
protect the owners thereof in the safe conduct of its afi^airs, and as a 
guaranty that the management of such bank should at ail times be free 
from spéculation, the assumption of undue risks, or the doing of any- 
thing else calculated to injure the public by impairing the crédit of the 
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bank. It also confers upon the directors "ail such incidental powers 
as shall be necessary to carry on the business of banking." In refer- 
ring to this phase of the question, the Suprême Court of the United 
States, in the case of First Nat. Bank v. Nat. Exchange Bank, 92 U. 
S. 122, 23 L. Ed. 679, affirming 39 Md. 600, said: 

" * * ♦ Aïithority is tlius given to transact such a banking business as 
Is specifled, and ail incidental powers necessary to carry it on are granted. 
Thèse powers are such as are required to meet ail the legitimate demands 
of the authorized business, and to enable a bank to conduct its affairs, within 
the gênerai scope of its charter. * * * ïhis necessarily implies the right 
of a bank to incur liabilities in the * * » course of its business, as well as 
to become a créditer of others. * * * Obligations may be assumed that 
resuit unfortunately. * * * Compromises to avoid or reduce losses are 
oftentimes the necessary results. * * * Thèse compromises corne within 
the gênerai scope of the powers eommltted to the * * * directors end 
officers, « * * and are submitted to their judgment and discrétion, ex- 
cept to the extent that they are restrained by the charter. * * • Banks 
may do, in this behalf, wliatever natural persons could do under like circum- 
stances." 

This rule is also announced in Bank v. Vermont, 231 U. S. 120, 140, 
34 Sup. Ct. 31, 58 L. Ed. 147. 

It is highly important that the directors of a bank should be vested 
with the power for the protection of assets and the saving of debts. 
In 7 Corpus Juris, p. 831, it is stated: 

"The power to adopt reasonable and necessary methods for the collection 
and the security of debts is necessarily incident to the powers expressly grant- 
ed to national banks. * * * " 

In Morris v. Third Nat. Bank of Springfield, Mass., 142 Fed. 25, 73 
C. C. A. 211, the Circuit Court of Appeals for the Eighth Circuit, said: 

"It may be conceded that a national bank may not lawfully engage in the 
business of a trust Company or of acting as the représentative of others in 
matters in whicli it otherwise bas no corporate concern, but it does not fol- 
low that where its own interests, which hâve been acquired in the usual 
course of its business, are involved and hâve become the sub.iect of con- 
troversy or litigation, it is not authorized to combine them with like interests 
of other persons and to contract to represent the vi'hole. Wylie v. Northamp- 
ton Bank, 119 U. S. 361, 7 Sup. Ct. 268, 30 h. Ed. 4.55. A national bank may 
lawfully do many things in securing and collecting its loans, in the enforce- 
ment of its rights and the conservation of its property previously acquired, 
which it is not authorized to engage in as a primary business. Thus a nation- 
al bank has no power ta subscribe for or deal in the stock of other eorpora- 
tU'-^" (First Nat. Bank v. Hawkins, 174 U. S. 364, 19 Sup. Ct. 739, 43 L. Ed. 
1007 ; California Bank v. Kennedy, 167 U. S. 362, 17 Sup. Ct. 831, 42 L. Ed. 
198) ; but In the usual course of its business it may accept such stock as col- 
latéral to a loan, and thereafter, through the enforcement of the loan, be- 
come the owner of the stock (National Bank v. Case, 99 U. S. 628, 25 L. Ed. 
448) ; or it may accept such stock in compromise and satisfaction of its 
claims (First National Bank v. National Exchange Bank, 92 U. S. 122, 23 L. 
Ed. 679). It has been held by this court that, under the power to purchase 
and hold such real estate 'as shall be necessary for its immédiate accommo- 
dation in the transaction of its business' (Rev. St. § 5137 [U. S. Comp. 
St. 1901, p. 3460] ) , a national bank having a lease of a plot of ground for a» 
years may erect thereon a building of a size largely in excess of its own im- 
médiate requirements for the purpose of renting apartments to others (Brown 
V. Schleier, 118 Fed. 981, 55 C. C. A. 475). It was said: 'Nor do we per- 
ceive any reason why a national bank, when it purchases or leases property 
for the érection of a banking houae, should be compelled to use It exclusively 
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for banking purposes. If the land whicli It purcliases or leases for thé ac- 
commodation of Its business is very valuable, it sliould be accorded the same 
rights that belong to other landowners of Improving it in a way that will yield 
the largest income, lessen Its own rent, and render that part of Its funds 
which are Invested in realty most productive. There is nothing, we think, in 
the national bank act, when riglitly construed, which precludes national 
banlcs, so long as they act in good faith, from pursulng the policy above out- 
llned.' 

In CockriU v. Abeles, 86 Fed. 505, 30 C. O. A. 223, It was held that, where 
a national bank acquired an undivided interest in real property in satis- 
faction of a debt, It might thereafter lawfuUy purehase other undivided iu- 
terests In the property and discharge existing liens and Incumbrances, It 
such course was necessary to enable it to manage or dispose of tho property 
to better advantage. In Oooper v. Hill, 94 Fed. 582, 36 C. C. A. 402, a na- 
tional bank owned an abandoned mlning property. 'The shaft and drifts 
were flUed with water, the machinery silent, and the tools gone.' It was held 
that under its incidental and implied powers the bank had authority to ex- 
pend money in putting property in présentable condition to attract purehas- 
ers. Such cases are sufficient to illustrate the latitude that is permitted na- 
tional banks, not in the character of the aets they may primarily engage în 
as a business, but in the management and protection of property and prop- 
erty rights acquired in the usual course of banking transactions, and it in- 
cludes such minor incidental powers as may be reasonably adapted to the 
ends in view. As was said by the Suprême Court in Wylie v. Northampton 
Bank, supra : 'It would certainly be compétent for a national bank to take 
measures for the recovery of its own property lost in the way described. If 
the loss, as In the présent case, Included the property of others, and it was 
deemed best, having référence to the bank's own interest, that thèse mea- 
sures should be taken by the bank alone for itself and ail concerned, it might 
lawfully undertake to act for others thus jointly concerned with itself, as 
well as for itself alone ; and want of proper diligence, skill, and care in the 
performance of such an undertaking would be ground for liability to respond 
In damages for such failure.' " 

It is urged by appellants that the indemnity bond is void upon the 
ground that this court, in the case of Bray v. Johnson, 166 Fed. 57, 
91 C. C. A. 643, ruled that Johnson, the référée, should not hâve made 
the order of April 4, 1904, contending that this indemnity bond was 
related to that order. This position is untenable, inasmuch as such or- 
der has never been attacked and could not be assailed by the appellants, 
who themselves were parties to and voted for it. The référée was 
vindicated by the court, which, among other things, held that he was 
"not guilty of the slightest impropriety." 

Under the order of April 11, 1904, it appears that the trustées bor- 
rowed money to be used as a f und connected therewith in making re- 
newals and expenditures, handling and accounting for over $415,000; 
the proceeds of plant and property was $65,000, making ail told a grand 
total of $480,000, but winding up with only $30,000 net. In the court 
below, presided over by the late Judge Jackson, Johnson, as référée, 
was ailowed fées of 1 per cent, on ail the moneys paid out, upon which 
$1,500 was paid him. After the retirement of Judge Jackson, his suc- 
cessor held that the court was precluded by the former order, and that 
the referec: should be ailowed 1 per cent, on $430,657, less $1,500 al- 
ready received, and gave judgment for $2,806.50, and from this decree 
the trustée appealed to this court. The court held that under the statute 
not exceedingl per cent, could be ailowed on sums paid in dividends, 
and that itlasmuch as only $30,000 could be so paid, his commission 
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under the law should be $300. However, the court reached the conclu- 
sion that, inasmuch as no appeal was taken from the order of Judge 
Jackson, which had been acted upon by the parties in good faith, it 
therefore should not be set aside, and that the $1,500 paid should stand, 
and that the allowance of $2,806.50 could not be sustained. It should 
be remembered that the order of Judge Jackson was not held to be 
void, although it was erroneous, and therefore the only question in the 
judgment was in regard to commissions; the judgment being founded 
upon the words of the statute. 

It is insisted by appellee that appellants rely upon an obiter in ar- 
gument, to the effect that a référée should not be allowed to increase 
his émoluments by continuing a business, and borrowing money, and 
taking a commission on ail the money handled. In the case of Bray 
V. Johnson, supra, the court said: 

"The courts are authorized to continue the business of bankrupts, and this 
référée exercised this authority, which, in passing, it may be said as to a 
transaction of this magnitude, without the express sanction of the court, was 
of exceedingly doubtful propriety, and the issuance of trustées' certiflcates 
for .$7.5,000, or Indeed for any amount, assuming it should be done in a bank- 
ruptcy case at ail, ought manifestîy not to be thought of by a référée. The 
temptation, if a référée could thus increase his compensation, to err, would 
be too great." ■ 

It should be remembered, however, that the court permitted the al- 
lowance of $1,500 in favor of the référée, five times as much as the 
court deemed lawful, to stand, and now appellants seek to avoid their 
contract under the décision in that case. It appears, however, that 
the Fidelity Company never handled any money realized from the sale 
of the certificates. It is clear that, if the trustées had borrowed on 
their own crédit without certificates, the law would hâve reimbursed 
them. That transaction is completely wiped out, and cannot avail ap- 
pellants in this controversy. What the court said as respects this phase 
of the question is purely obiter and not binding. There is not the 
slightest suggestion contained in the record that the Fidelity Company 
was guilty of any fraud. The bond now in question was made in good 
faith and accepted by ail the parties who were obviously promoting 
their own interests. 

[2] It is urged that there was no considération upon which to base 
this transaction. When we talœ into considération the benefits re- 
ceived by the banks, or consider the risks and préjudice to the Fidelitj 
Company, we think the considération was ample. Further, the récit- 
als of the contract import a considération and the appellants are es- 
topped from denying the same. As we hâve stated, the Fidelity Com- 
pany had a lien and a right of possession, and control of material and 
plant, and ail money in the hands of the United States, being vested 
with the right to take hold of unfinished jobs and complète them. The 
banks naturally reached the conclusion that there was a profit in con- 
tinuing the business through the trustées, hence their anxiety to bring 
about such an arrangement, and they readily agreed, in order to pro- 
mote "the interests of the undersigned creditors," to indemnify the 
surety, if they could only hâve an opportunity to participate in any 
benefits growing out of the finishing of the contracts. It was faith 
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in this indemnity that indiiced the Fidelity Company to waive its rights. 
[3 j However, it is urged by appellants that this bond does not cover 
material claims, charges for professional services, copies of records, 
printing, costs, etc. This objection is urged upon two grounds by 
which they claim they are exempt : (a) That they are not within the 
terms of the indemnity; (b) that the material claims in question had 
accrued against the Fidelity Company before the indemnity contract 
was executed. It is made perfectly plain by the indemnity contract that 
the Fidelity Company was unwilling to agrée to the proposed contract 
or indemnity, unless it should be indemnified against any liability that 
had accrued, or might accrue by virtue of its suretyship on the bonds 
above mentioned. Therefore, among other things, it recite d : 

"Now, therefore, If the above bound obligors shall and will, in ail respects, 
indemnify and save harmless the Fidelity Company from ail loss, charge, 
damage, and liability heretofoie accrued or hereafter accruing against It, 
by reason of its suretyship or liability on said bonds, and on each of them, 
then this obligation to be void." 

The foregoing makes it very clear that it was the purpose of the 
banks.to save the Fidelity Company harmless, and this contention on 
the part of the Fidelity Company is reinforced by the following ex- 
planation at the end of the order in which the trustées are directed 
and authorized "to fully and completely release and save harmless any 
and ail sureties which may hâve guaranteed the completion of said 
contracts." The use of the word "ail" fairly indicates that the lan- 
guage of the contract was not to be modified in any respect as to mat- 
ters growing out of this transaction. 

It appears from the decree that suits and proceedings were taken 
against the surety company for claims based on the four bonds. It 
further appears that proceedings were necessary to enforce the liens 
upon funds in bankruptcy, and that appellants were notified of the 
existence of such suits and proceedings, but refused to take any steps. 
In the emergency thus created the company employed counsel learned in 
the law, and the appellee and counsel acted in good faith. We think 
that under the guarantee of the banks, as well as in equity and good 
conscience, the banks should be required to save the appellee harmless 
as respects the costs of thèse services. 

Mr. Ambler, who was a witness, testified at length in regard to the 
services and charges, the measure of labor, and the reasons and cor- 
rectness. He also testified as to the propriety and good faith of the liti- 
gation, explained the vouchers, and gave références supporting his 
statements. Mr. Schoyer testified as to the history of matters in the 
District Court and the Court of Appeals in Pennsylvania. The testi- 
mony of thèse witnesses is not denied or contradicted in the slightest, 
and, as we hâve stated, the Fidelity Company notified the appellants of 
the proceedings, and it impleaded them in the West Virginia proceed- 
ings, and called on the appellants to défend, warning them at the time, if 
they made default in the performance of their duty under their con- 
tract, that it would hold them liable for ail costs, charges, and ex- 
penses. 



LEDEEER V. PEARCE 497 

(266 P.) 

It appears, among other things, that Bray, trustée, and Eichel, had 
bought up claims at a discount, including some of the lien claims in 
question, and that for a number of years they sought to hâve the funds 
in bankruptcy applied to common creditors — held by them. It fur- 
ther appears that thèse parties instituted suit in Pennsylvania to com- 
pel the surety to pay par for claims partly fraudulent, and partly dis- 
counted. It also appears that they put the claims in the name of Mrs. 
Eichel, and sought to hâve the surety pay off the liabilities in Pitts- 
burgh, while the claims themselves were assigned to third parties in or- 
der that others might in this manner receive the money on the dividends 
in bankruptcy, and leave the Fidelity Company to pay the claims and 
lose the security. Thus it will be seen that it required great diligence 
on the part of counsel to ferret out thèse fraudulent claims so as to 
protect the creditors. This litigation we think was highly bénéficiai and 
successful, and inured to the benefit of the indemnitors. 

It is further insisted by counsel for appellee that— 

"Tho trustées, of their élection, usecl resources of the cstate, and plled up 
expenses of over $20 0f)0. none of wliich would bave been expended, if tlie 
Fidelity Company liad taken matters in its own hands, and had not accepted 
the bond and deed of the banks." 

In conclusion we feel that by the rule of honesty and fair dealing, 
thèse banks should be required to save the appellee harmless as respects 
thèse matters. 

For the reasons stated, we think that the decree of the lower court 
is proper, and should be affirmed. 



LEDERER, Collector of Internai Revenue, v. PEARCE. 

(Circuit Court of Appeals, Third Circuit. .Tune 14, 1920. Rehearing Denied 

June 23, 1920.) 

No. 2549. 

Internai revenue «S^^R — Property beouea'hed under povver of appoîntment 
held rot taxable as part, of testator's cstaîe. 

TTnder Estate Tax Act Sept 8, 1916, § 202 (Comp. St. § 6.^3C)%cra1 ), 
imposing a tax upon the transfer of property in whieh a décèdent dylng 
after passage of the act has an interest, which is subject to payment of 
charges against bis cstate and to distribution as part of hls estate, and 
under the law of Pennsylvania, by which property passing undor the ex- 
ercise of a powor of appointrnent, pnssos under the will of the donor of 
the power, and not as property of the donee, property bequcathed by a 
testator dying after passage of the act, under a power of appointrnent 
contained in the will of another, who died prior to its passage, held 
not subject to tax, although the last testator made the property, together 
with his own estate, subject to payment of bis debts, where, not being re- 
quired for such purpose, the orphans' court distributed it directly to the 
appointées. 

In Error to the District Court of the United States for the Eastern 
District of Pennsylvania ; Oliver B. Dickinson, Judge. 

Action by John W. Pearce, Executor of Alfred Pearce, against 
Ephraim Eederer, Collector of Internai Revenue for the First Dis- 

ig=aFor other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
206 F.— 32 
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trict of Pennsylvanîa. Judgment for plaintiff, and défendant brings 
error. Affirmed. 

For opinion below, see 262 Fed. 993. 

Charles D. McAvoy, U. S. Atty., and Robert J. Sterrett, Asst. U. S. 
Atty., both of Philadelphia, Pa., for plaintiff in error. 

Arthur U. Bannard, of Philadelphia, Pa., for défendant in error. 

E. Bartram Richards and Thomas Raeburn White, both of Phila- 
delphia, Pa., amici curias. 

Before BUFFINGTON, WOOLLEY, and HAIGHT, Circuit 
Judges. 

WOOLIvËY, Circuit Judge. This is a suit brought against a Col- 
lector of Internai Revenue to recover taxes assessed and coUected on 
the theory that property passing under a gênerai power of appoint- 
ment, exercised by a testator, constituted a part of his estate, and was, 
as such, liable for an estate tax under the Act of September 8, 1916, 
c. 463, 39 Stat. 777, as amended by the Act of March 3, 1917, c. 159, 
39 Stat. 1002, and the Act of October 3, 1917, c. 63, 40 Stat. 324. 

Elizabeth Pearce, dying before the passage of the act, bequeathed 
<;ertain of her property to trustées with direction that they divide it into 
equal parts and pay the income therefrom, under spendthrift trusts, 
to her several children for the terms of thtir respective lives ; and, in 
the event of the decease of any one of her children, she (further dis- 
posing of her property by the same will) gave, devised and bequeathed 
the principal of that part of her estate to the income of which the 
child so dying had been entitled while living, "unto such person or 
persons for such uses and purposes * * * ^g ^^y j^g gg)- forth 
and declared in any last will and testament" that such child might 
make. 

Alfred Pearce, a son of Elizabeth Pearce, dying after the passage 
of the act, seized of an estate of his own and possessed of the recited 
power of appointment, left a will whereby he provided for the pay- 
ment of his debts and also for the payment of sundry legacies in excess 
of his own estate, and exercised the power of appointment hy including 
"m the dispositions" of his will the share of the principal of the moth- 
er's estate to which the power related. 

From John W. Pearce, executor of the will of Alfred Pearce, the 
Collecter of Internai Revenue demanded payment of an estate tax 
assessed on property which included that which was the testator's 
own and that with référence to which he had as donee of the power 
made appointments. John W. Pearce, being also trustée under the 
will of Elizabeth Pearce, the donor of the power, resisted payment of 
part of the taxes on the contention that the property which passed 
vinder the power to the appointées of Alfred Pearce, the donee, was 
the property of Elizabeth Pearce, the donor ; that it passed not under 
his will but under hers; and that, not being "subject to distribution 
as part of his estate," his estate was not liable for the tax. Failing to 
impress the Collector with this position, the executor of Alfred Pearce 
paid the tax under protest, and, after the usual formalities brought 
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this action to recover the same. Judgment was rendered for the 
exécuter and the Collector sued out this writ of error. 262 Fed. 993. 

There is but one question in this case, and this question, when con- 
sidered with référence to the facts out of which it arises, is fraught 
with Httle difficulty. It is : Whose property passed under the power, 
property of the donor or of the donee ? Upon the answer to this ques- 
tion the law acts with no uncertainty. 

By Section 201 of the apphcable act (39 Stat. IIT), a tax, equal to 
given percentages of the valua of the net estate, is "imposed upon the 
transfer of the net estate of every décèdent dying after the passage 
of this act." 

In order to obtain a net estate of a décèdent as a basis for taxation. 
Section 202 directs how his gross estate shall first be determined, by 
providing that it shall include the value of ail property, 

"(a) To the extont of the interest therein of the décèdent at the time of 
his death which, after his death, is subjcct to the payment of the charges 
agaiiLSt liis estate and the expenses of its administration and is suhject to dis- 
tribution as part of his estate." 

The gross estate of a décèdent being thus ascertained, Section 203 
provides, by allowing sundry déductions therefrom, how the net or tax- 
able estate shall be determined. Lederer v. Northern Trust Co., 262 
Fed. 52 (C. C. A. 3d). 

As the tax is imposed upon the transfer of property in which a dé- 
cèdent dying after the passage of the act has an interest which is suh- 
ject to distribution as part of his estate, it is clear that if the property 
which passed under the exercise of the power of appointment in this 
case was the property of Elizabeth Pearce, the donor of the power, and 
as such was subject to distribution as part of her estate, her estate is 
not liable for the tax, because she died before the passage of the act ; 
and, although Alfred Pearce died after the passage of the act, neither, 
in such event, is his estate liable, because "at the time of his death" 
he had no "interest" in the property "which, after his death," was 
"subject to the payment of the charges against his estate and the ex- 
penses of its administration and [was] subject to distribution as part 
of his estate," unless he made it such, within the Pennsylvania law, 
when, upon exercising the power of appointment, he included the 
property of the power in his testamentary dispositions. 

From the form of the Fédéral Estate Tax Act, it is évident the 
Congress intended that the act should operate not in opposition to but 
in harmony with the many différent state acts with which, because of 
its very terms, it would come into contact. Lederer v. Northern Trust 
Co. (C. C. A.) 262 Fed. 52. Therefore in creating an estate tax, 
the Congress very wisely leveled the tax at that property of decedents 
which is subject to distribution as part of their estâtes according to 
the laws of différent states (Section 202), after deducting therefrom 
such expenses, claims and charges against estâtes as are allowed by 
the laws of the states under which they are administered. (Section 
203). Thus it appears that the Fédéral Estate Tax may reach prop- 
erty in one state when it would fail to reach like property in another, 
atcording as the laws of distribution and administration vary in dif- 
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ferent states. The law of the state being the test of the valid assess- 
ment of the tax against given property, our inquiry is therefore di- 
rected to the law of Pennsylvania to détermine whose property passcd 
on the exercise of the power of apppintment in this case, and under 
whose estate was the property distributed. 

The rule in England is that a donee of a power takes a bénéficiai 
interest in the property of the power, and, upon the exercise of the 
power, the property becomes a part of his estate, subject to his debts 
like his other property in préférence to the claims of legatees or ap- 
pointées. 2 Sugden on Powers (6th Ed.) c. 8, § 3, pars. 6 and 7; 
Powell on Powers (2d Ed.) 366; Lassels v. Lord Cornwallis, 2 Vern. 
465; Thomson v. Town, 2 Vern. 319; Hinton v. Toye, 1 Atk. 465; 
Shirley v. Ferrars, 2 Atk. 172, 2 Ves. 289, 7 Ves. Jun. 503; Jinney v. 
Andrews, 6 Madd. 264. The English doctrine was rejected in Penn- 
sylvania by the Suprême Court in Commonwealth v. Duffield, 12 Pa. 
277, and, upon an opinion by Chief Justice Gibson, a new rule was 
established to thé effect, that a donee of a power is vested with no 
interest in its subject matter and therefore conveys none by the exer- 
cise of the power; that on the exercise of a power by the donee prop- 
erty passes by the will of the donor as part of his estate, not as part 
of the estate of the donee; and that the appointées of the donee of 
the power dérive title immediately from the donor. 

The pîaintiff does not challenge this rule. Indeed, he admits that 
by this rule, if applicable, the property in question passed under the 
will of Elizabeth Pearce, the donor of the power, and was not liable 
for the Fédéral Estate Tax. But he contends that because, in this 
particular case, the donee in exercising the power included the prop- 
erty of the power in his will and made it liable for the payment of 
his debts, he thereby "blended"'the property of the power with prop- 
erty of his own and made it "part of his estate," and, accordingly, 
made it liable for tlie Fédéral Estate Tax. 

The doctrine of "blending," upon which alone the pîaintiff relies in 
this case, bas not, so far as we hâve been informed, been directly 
passed upon by the Suprême Court of Pennsylvania, but it has been 
considered (though divcrsely regarded) by the Orphans' Courts of dif- 
férent counties in that Commonwealth. The learned trial judge has 
discussed this doctrine at length, 262 Fed. 993, giving to the Penn- 
sylvania cases, so far as they hâve arisen, an analysis in which we dis- 
cern no weakness. He held in effect that the Pennsylvania rule as 
annnunced by Chief Justice Gibson prevails even against the doctrine 
of blending where the donee of a power in its exercise makes provi- 
sion for the payment of his debts out of the property of the power, on 
the principle that under such an exercise of a power by a testator the 
ajipointment is to creditors, not to the estate, and that creditors take 
not (jua creditors but qua appointées ; and that the property passes to 
créditer appointées, not from the donee through his estate, but from 
the donor through his estate; just as under the gênerai rule it passes 
to appointées designated by name, though described hère by class. 

We hâve been much impressed by the reasoning of the learned trial 
judge upon the application of this rule of Pennsylvania law to the 
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facts of this case; yet, as it involves an interprétation of a rule of 
State law, vve hesitate, as a Fédéral court (in the absence of pronounce- 
ment by the state Suprême Court), to express an opinion either ap- 
proving or disapproving the opposite views of county courts, — the 
only state courts that hâve expressed themselves, — when there is in 
the case one fact, v^'hich, standing apart and alone, détermines the 
case. 

The Orphans' Court of Philadelphia follows a rule — with which, 
apparently, the doctrine of blending had its rise — that the mère di- 
rection by a testamentary donee of a power to pay his debts with 
the property of the power is sufificient to blend the estâtes and cause 
property under a gênerai power of appointment to become part of and 
to pass through the estate of the donee (Stokes' Estate, 3 Pa. Co. Ct. 
R. 193; Horner's Estate, 4 Pa. Co. Ct. R. 189), though in the ab- 
sence of such direction the property of the power would not so pass. 
Regarding this rule as applicable to this case, the Orphans' Court 
first awarded the property of the povi'er hère in question to John W. 
Pearce, executor of the will of Alfred Pearce, the donee, for admin- 
istration under his estate. By later and final adjudication, the Or- 
phans' Court, on being presented by the executor of Alfred Pearce 
with an account which did not include any portion of the property of 
the power and on heing shown that Alfred Pearce's own estate was 
more than sufficient to pay his debts, amended the previous adjudica- 
tion and awarded the property of the power not to the executor of 
the will of Alfred Pearce for distribution, but directly to his ap- 
pointées. 

As to facts, this was a holding that the property which passed un- 
der the exercise of the power was not property in which the donee 
tes'î'tnr hr^d an "interest." and was. therefore, not property "subject 
to distribution as part of his estate" ; but was the property of the 
donor of the power and as such was subject to distribution as part of 
her estate. As to the law, it was a holding (upon an interprétation of 
its own doctrine of blending) that the doctrine did not apply in a 
case where, like this one, the donee's own estate is sufficient to pay 
his debts. As this décision of the Orphans' Court — a court of com- 
pétent jurisdiction whose judgment we regard as bmding upon us — 
put out of the case the doctrine of blended estâtes, the gênerai rule of 
law as pronounced by the Suprême Court of Pennsylvania through 
Chief Justice Gibson returns to control our decis'on. We think the 
Collector was entirely correct in admitting that under this rule, if ap- 
plicable, the property in question was not Hable to an estate tax. We 
find the rule applicable. 

The judgment below is affirmed. 
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HINES, Agent, v. SANGSTAD S. S. CO. et al. 

(Circuit Court of Appeals, First Circuit. July 2, 1020.) 

No. 1465. 

1. Shippîng <©=»3%, New, vol. 8A Key-No. Séries — Adiniralty has jurisdiction 
of suits against carrier under fédéral control. 

That Fédéral Control Act March 21, 191S, § 10 (Comp. St. 1918, 
Comp. St. Ann. Supp. 1M9, § 3115%j), authorizing suits against carrier.s 
■w'hile under fédéral control, spécifies only "actions at law and suits lu 
equity" heU not to hâve the efCect of excluding suits in admiralty, espe- 
cially in view of the construction placed on tho provision by General 
Orders of Director General No. 50 and Transportation Act Feb. 28, 1920, 
both of which recognisse such suits as within the intendment of the stat- 
ute. 
3. Raflroads <S=>ô%, New, vtol. 6A Key-N^. Séries — Action against car- 
rier under fédéral control not limlted. 

Actions against carriers while under fédéral control, authorized hy 
Fédéral Control Act March 21, 1918, § 10 (Comp. St. 1918, Comp. St. 
Ann. Supp. 1919, § 3115%j), are not limited to such as anse out of a 
breach of some duty imposed on défendant as a common carrier. 
3. Shippîng <S=>58(3) — Charterer entitled to allovvance for time lost in rc- 
pairing damage to ship. ' 

In a suit by a charterer for damage to tho mast of the ship, neces- 
sitating repairs before her next voyage, libelant held entitled to allow- 
ance for time lost while they were being made, witliout déduction becausc 
it was time when she should hâve been dry-docked under the terms of the 
charter, where she was not, or because the time was utillzed for making 
other minor repairs, which would not hâve necessitated laying her up. 

Appeal from the District Court of the United States for the District 
of Massachusetts; James M. Morton, Jr,, Judge. 

Suit in admirahy by the Sangstad Steamship Company and another 
against Walker D. Hines, Agent. Decree for libelants (266 Fed. 390), 
and respondent appeals. Affirmed. 

Damon E. Hall, of Boston, Mass. (Henry F. Hurlburt, of Boston,. 
Mass., on the brief), for appellant. 

Robert G. Dodge, of Boston, Mass. (Raymond S. Wilkins, of Boston,^ 
Mass., on the brief), for appellees. 

Before BINGHAM, JOHNSON, and ANDERSON, Circuit Judges. 

BINGHAM, Circuit Judge. The libelants are the Sangstad Steam- 
ship Company and the United Fruit Company. The former was the 
owner and the latter the charterer of the steamer Sangstad, and they 
seek to recover damages which they sustained by reason of an acci- 
dent to the steamer, due to the alleged négligence of the libelee. The 
libel was filed September 3, 1918. It was originally brought against 
James H. Hustis, receiver of the Boston & Maine Railroad. After 
the issuance of General Orders Nos. 50 and 50-A of the railroad ad- 
ministration, Walker D. Hines, Director General, was substituted as 
libelee. On March 29, 1920, and before entry of final decree, fédéral 
control of the railroads having terminated, AValker D. Hines, Agent, 
under section 206 of the Transportation Act of February 28, 1920, was 

®ïs>For otlier cases see same topic & KEY-NUMBER in ail Key-Numtiered Digeste & Indexes 
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made libelee. March 29, 1920, a final decree was entered in the cause, 
adjudging that the Sangstad Steamship Company recover as damages 
the sum of $2,669.95, with interest, amounting to $321.72; that the 
United Fruit Company recover damages in the sum of $15,473.32, with 
interest, amounting to $1,972.85 ; and that the libelants recover costs, 
taxed at $596.95. From this decree the libelee appealed. 

Three questions are raised by the appeal: (1) That the District 
Court was without jurisdiction in admiralty to hear and détermine the 
libel ; (2) that the libelants failed to prove that the damage occasioned 
the ship was due to the fault of the libelee; and (3) that the court 
erred in allowing as damages 8V2 days for loss of time consuraed in 
repairs, instead of 3 days, as allowed by the as sessor. 

[1] By an act of Congress of August 29, 1916 (39 Stat. 619, 645, c, 
418 [Comp. St. § 1974a]), the Président was authorized to take over 
the management of the railroads, and on December 26, 1917, he issued a 
proclamation by which the railroads of the country, including the Bos- 
ton & Maine System, were taken over on the 28th of December, 1917. 
In the proclamation the Président designated a Director General of 
Railroads and provided that "suits * * * [might] be brought by 
and against said carriers and judgments rendered as hitherto until and 
«xcept so far as said director may, by gênerai or spécial orders, other- 
wise détermine," but that "no attachment by mesne process or on exécu- 
tion shall be levied on or against any of the property used by any of 
said transportation Systems in the conduct of their business as common 
carriers," except with the prior written assent of said director. 

The accident in question occurred February 14, 1918, but before 
this proceeding was instituted Congress passed the act of March 21, 
1918 (40 Stat. 451, c. 25 [Comp. St. 1918, Comp. St. Ann. Supp. 1919, 
§§ 31153^a-31153/ip]), known as the Fédéral Control Act, section 10 
(section 3115%]) of which provided: 

"Carriers whlle under fédéral control sliall be subject to ail laws and 
liabilities as common carriers, whether arising under istate or fédéral laws 
or at common law, exeept in so far as may be Ineonsistent with the provisions 
of this act or any other act applicable to such fédéral eontrol or with any 
order of tae Président. Actions at law or suits in equity may be brought by 
and against such carriers and judgments rendered as now provided by law ; 
and in any action at law or suit in equity against the carrier, no défense 
.shaU be made thereto upon the ground that the carrier is an instrumentality 
or agency of the fédéral government. * » » But no process, mesne or 
final, shall be levied against any property under such fédéral control." 

March 29, 1918, the Président issued a further proclamation in 
which he authorized the Director General to exercise ail the powers 
which the foregoing "act, or any other act in relation to the subject 
hereof, the Président is authorized to do and perform." 40 Stat. 
pt. 2, pp. 1763, 1764. October 28, 1918, the Director General issued 
General Order No. 50, thé material portions of which, as amended by 
General Order No. 50-A, are as follows: 

"It is therefore ordered, that actions at law, suits in equity, and proceed- 
ings in admiralty hereafter brought in any court based on contract, binding 
upon the Director General of Railroads, claim for death or injury to person, 
or for loss and damage to property, arising since December 31, 1917, and 
growing ont of the possession, use, control, or opération of any railroad or 
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System of transportation by the Director General of Raîlroads, which ac- 
tion, suit, or proceeding but for fédéral control migbt bave been broiigbt 
against the carrier company, shall be brought against the Director General 
of Railroads and net otherwise: Provided, however, that this order shall 
not apply to actions, suits or proceedings for the recovery of fines, penalties 
and forfeitures. » • * 

"The pleadings in ail such actions, suits in equity, or proceedings in ad- 
miralty, now pending against any carrier company for a cause of action 
arising since December 31, 191 T, based upon a cause of action arising from or 
out of the opération of any railroad or other carrier, may on application be 
amended by substituting the Director General of Railroads for the carrier 
company as party défendant and dismlssing the company therefrom." 

February 28, 1920, Congress enacted what is known as the "Trans- 
portation Act," whereby it terminated fédéral control on March 1, 
1920. In section 206 of this act it is provided : 

"(a> Actions at law, suits in equity and proceedings in admirai ty based on 
causes of action arising out of the possession, use, or opération by the Prési- 
dent of the railroad or system of transportation of any carrier (under the 
provisions of the Fédéral Control Act, or of the act of August 29, 1916) of 
such cbaracter as prior to fédéral control could hâve been brought against 
such carrier, may, after the termination of fédéral control, be brought against 
an agent designated by the Président for such purpose. * * » 

"(d) Actions, suits, proceedings * * * of the cbaracter above descrlbed 
pending at the termination of fédéral control shall not abate by reason of 
such termination, but may be prosecuted to final judgment, substituting the 
agent designated by the Président under subdivision (a)." 

Although the libelants' cause of action arose during that period of 
fédéral control embraced within the first proclamation of the Président, 
still, as the libel was not brought until after Congress had enacted the 
Fédéral Control Act of March 21, 1918, and in that act proceedings 
in admiralty were not specifically named among the actions that could 
be brought, the libelee contends that there was no authority sanction- 
ing the bringing of this proceeding in admiralty. In furtherance of 
this contention the libelee says that General Orders No. 50 and No. 
50-A did not relieve the situation; that by thèse orders the Director 
General did not intend to authorize the bringing of proceedings in 
admiralty; that ail he intended to do was to authorize the substitution 
of the Director General for the carrier corporation as the party against 
whom proceedings should be brought; that, if he did intend to author- 
ize the bringing of proceedings in admiralty, he had no authority to do 
so ; and that, the suit being in efïect a suit against the United States, it 
"could not be impleaded in a judicial tribunal, except so far as 
* * * [it has] consented to be sued." 

If the libelee were right in his contention, it would resuit that Con- 
gress stayed the opération of that great body of law known as admi- 
ralty, and remitted the parties to proceedings at law and in c iiity, so 
far as controversies might arise with respect to carriers by land or by 
sea that were being operated under fédéral control. That such was 
the intention of Congress seems inconceivable, and, if such an interpré- 
tation is the one that might be given the language used in the act of 
March 21, 1918, considered by itself, we do not think, in view of the 
practical interprétation put upon the act by the department of the 
government charged with its administration and by Congress in the 
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act of February 28, 1920, in which it states that proceedings in admi- 
ralty "pending at the termination of fédéral control shall not abate 
by reason of such termination, but may be prosecuted to final judg- 
ment," that it is the interprétation which Congress could hâve intended 
or did intend in the enactment of the law. 

[2] A further contention on the part of the libelee is that, under sec- 
tion 10, carriers under fédéral control are liable and may be sued for 
breaches of duty arising only from their obligations as common carriers ; 
that, if the accident was due to a breach of some duty not imposed on 
the carrier as a common carrier, no action could be brought against the 
carrier under the act of March 21, 1918, either at law, equity, or in 
admiralty; and that, inasmuch as the évidence does not disclose that, 
at the time of the accident, the railroad property was being used for 
common carrier purposes, the District Court was, for this reason, also 
without jurisdiction. In support of this contention he cites the case of 
Friesen v. Chicago, R. I. & P. Ry. Co. (D. C.) 254 Fed. 875, 878. We 
hâve examined that case and do not regard it as authority for any such 
proposition. It stands clearly for the proposition that an action at law 
may be maintained against a carrier under fédéral control upon a cause 
of action not arising against it as a common carrier, and that the 
bringing of such action is not subject to the order of the Président 
limiting the district in which it could be commenced, because of any- 
thing contained in section 10 of the act of March 21, 1918. 

Upon the auestion of liability the libelee's contention is that there 
was no évidence warranting a finding that he was at fault for the in- 
jury to the Sangstad's mainmast. The only évidence in the case was 
that introduced by the libelants. That évidence showed that neither 
the owner nor the charterer was in any way at fault ; that the steamer 
was tied up at Mystic Dock, and her cargo of coal was bcitig discharged 
by the use of apparatus on the dock belonging to the Boston & Maine 
Railroad, which was under the control of the Director General of Rail- 
roads, and was operated by his agents and servants ; that the apparatus 
consisted in part of a horizontal boom, which projected over the vessel, 
and from which a digger bucket was lowered into the hold ; that the 
boom projected between the masts of the vessel, certain of whose stays 
were let go in order to allow it to take a proper position; that t''-'e dis- 
charging apparatus, including the boom, was movableJiorizontally, the 
boom being so arran^ed that it could be hoisted clear of the mast; 
that, having completed the discliarge of hatches 1, 2, and 3, the boom, 
not having been sufificiently raised, was rnoved against the mainmast 
with such force as to bend it, doing the damage complained of ; that 
immediately after the dampge had been done the boom was lifted clear 
of the mast, and moved past it, and the discharge contmued ; and that, 
at the time of the accident, the vessel was tied up at the dock and did 
not move against the boom. From this évidence we think the conclu- 
sion was warranted that the accident was due to the fault of the serv- 
ant'- -.fi^i agents of the libelee who were operating the boom. 

[3] The District Judge allowed demurrage for 8^/2 days that were 
consumed in the repairs upon the mast and overruled the assessor, 
who allowed but 3 days. The reasons assigned for the assessor's ac- 
tion in allowing only 3 days are stated by the court below as foUows : 
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"By the charter party the steamer was to be dry-docked every 6 months. 
She was last dry-docked before the accident on July 28 [1917]. As the acci- 
dent happened on February 14th [1918] dry-docking was then overdue. ït 
usually consumed 2% days of the steamer's time. The assessor seems to bave 
ruled, in effect, that the owners should hâve dry-docked the steamer and in 
connection therewith bave made repairs on the mast, wlilcb would liave 
saved 2% days' lost time; his view being, as I understand it, that the dry- 
docking had to be done anyway, and the vessel had to be laid olî for that 
purpose in the immédiate future, and that therefore the injury to the mast 
did not pro tanto nécessita te lost time. Deducting thls 214 days from the 
8V2 left 6 days, of which tlie assessor allowed only one-half, for the foUow- 
Ing reason : Whlle repairs to the mast were golng on, the charterers made 
certain repairs of cargo damage, 1. e., injuries to stanchlons, rails, hatch 
coamings, etc., caused by loading and discharging cargo. Thèse repairs were 
not pressing, and could bave been made without laying up tbe ship ; but, as 
she had to be laid up to repair the mast, the charterers took advantage of 
the opportunity to make them at the same time. They cost more than the 
repairs to the mast. The respondent contends that such repairs had to be 
completed before the expiration of the charter party in August foUowing, 
and that therefore they sliould be regarded as presently necessary work. The 
assessor * • * apportioned the 6 days' period between the two sets of 
repairs, and held the respondent liable only for one-half of it." 

The first question, therefore, is whether the court below was right 
in overruhng the assessor as to the 21/2 days which he had allowed in 
réduction of the 8^/^ days consumed in repairing the damage to the 
mast. 

It appears that the repairs to the mast were made at Boston without 
putting her into dry dock; that 8I/2 days were consumed in making 
the repairs, and that they were made as rapidly as possible; that it 
was good judgment to hâve the mast repaired immediately, and a 
reasonable thing to do ; that the mast is the arm of the ship, by which 
she handles her cargo ; that, after the mast was repaired, it was used 
in discharging cargo at Cuba, where she went before going into dry 
dock at Baltimore ; that dry-docking the steamer usually consumed 21^ 
days ; and that, at the time the repairs to the mast were made, the time 
for dry-docking, within the express terms of the charter, was overdue. 
The terms of the charter as to dry-docking do not seem to hâve been 
strictly adhered to, as préviens to the accident the Sangstad had been 
put into dry dock on August 24, 1914, April 12, 1915, March 18, 1916, 
September 25, 1916, and July 28, 1917, which shows that the average 
period betweeiî dry-docking had exceeded 6 months. But we do not 
regard this as material to a proper détermination of the question un- 
der considération. 

In considering this question it is to be borne in mind that the char- 
terer, by claiming demurrage for the 21^ days, is not seeking to make 
a profit out of the accident, but to be reimbursed for the loss of the 
use of the ship due to the libelee's négligence, and that the libelee, by 
insisting that the 21/^ days be deducted, is endeavoring to impose upon 
the charterer the loss of the use of the ship during that time. The re- 
pairs to the mast were not necessary to make the ship seaworthy, but 
were required to render her useful in handling her cargo, and, in 
view of the contemplai ed voyage to Cuba, there was an especial feason 
why thèse repairs should be made at once. Under thèse circumstances 
it cannot be said that the charterer, even though it was under obligationi 
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to the owner to dry-dock the ship in the near future, was bound to do 
so irnmediately (and at the time of the repairs to the mast) for the bene- 
fit of the hbelee. 

We know of no décisions involving hke facts in which it has been 
held that the loss should be apportioned. See Simpson's Patent Dry 
Dock Co. V. Atlantic & E. S. S. Ce, 108 Fed. 425, 47 C. C. A. 443. 
The cases relied upon by the libelee do not sustain any such position. 
Marine Insurance Co. v. China Transpacific S. S. Co., 11 App. Cas. 
573; TheRuabon, [1900] App. Cas. 6; The Ancanthus, [1902] Prob. 
Div. 17. The most they stand for is that, if the charterer had put the 
ship into dry dock and had her bottom cleaned and painted at the time 
the repairs to the mast were made, the 2^/2 days might be deducted ; 
otherwise, the charterer would be making a profit. 

At the time of the repairs to the mast the charterer had certain 
cargo repairs made. Thèse repairs did not extend the time or in any 
way interfère with the work of making the repairs to the mast. The 
assessor, having deducted the 2% days for the reasons before mention- 
ed, divided the remaining 6 days, and allowed the charterer only 3 days. 
He did this, notwithstanding he had found that the cargo repairs were 
not necessary to make the ship seaworthy; that they could be made 
at any time before the expiration of the charter ; and that they could 
be made without loss of time to the ship and while she was profitably 
employed in loading or discharging cargo. Clearly, under such cir^ 
cumstances, the charterer was not making a profit by being allowed the 
full time as demurrage, and we think the District Court was right in 
overruling the assessor as to both propositions. 

The decree of the District Court is affirmed, with costs to the ap- 
pellees. 



BONFILS et al. v. LEDOUX et al. (two cases). 
LEDOUX et al. v. liONFILS et al. 

(Circuit Court of Appeals, Eightli Circuit. May 22, 1920.) 

Nos. 5439, 5440, 5444. 

1. Landlord and tenant ©=108(1) — Equity has jurisdiction to relieve tenant 
from forfeîture for nonpayinent of rent. 

Kquity has jurisdiction o£ a suit to relieve a tenant from forfeiture of 
liis estate because of failure to pay the rent reserved at the time re- 
quired by the terms of his lease. 

H. Landlord and tenant ©=108(1) — Demand unnecessary to forfeit for non- 
payinent of rent, where lease so provides. 

Where a lease expressly so provides, no demand is necessary to sus- 
tain a forfeiture by lessor for nonpayment of rent. 

3. Landlord and tenant ©=>108(1) — Lessee willtuUy in default not entitled to 
relief from forfeiture. 

The lessee of a theater, who without fault of the lessor did not take pos- 
session- at the beginning of the term, nor demand possession for more 
than seven months, during which time lessor had declared a forfeiture 
under the terms of the lease for nonpayment of rent, and had leased to 
another, who had made extensive improvements, held not entitled to be 
relieved in equity from the forfeiture. 



508 26G FEDERAL REPORTEE 

4. Landlord and tenant ©=108(1) — Tender by tenant of rent due condition 

précèdent to relief from forfeiture. 

ïo entitle a lessee to relief in equity from a forfeiture of tlie lease for 
nonpaymeût of rent, the rent dne must be pald or tendered. 

5. Landlord and tenant «^='213(5) — Rent paid in advance under terras of 

lease not recoi'eraWe. 

The lesseo of a theater, wlio, as required by t!ie terms of the leaso, paid 
ten weelcs' rental in advance, but did not tako possession, nor demand 
possession, until long after tlie ten weelcs had expired, and the lease had 
been forfeltod for n«npayment of rent, hcld not eutitled to recover tlie 
rent so paid in advance. 

6. Landlord and tenant <S='128(1) — Lessor occiipying vvith consent of lessee 

liahle for use and occupation. 

Where, after commencement of the terni of the lease of a theator, pur- 
suant to a common understanding, lessor reinainod in possession and oper- 
ated the theater durlnier the time for which lessee had paid rent in ad- 
vance, lessee hehl entitled to recover the rcasouable value of sucli use 
and occupation during such time. 

Appeal from the District Court of the United States for the District 
of Colorado ; Robert E. Lewis, Judge. 

Suit in equity by Wilfrid Ledoux and others against Frederick G. 
Bonfils and another. Heard on cross-appeals from the decree. Af- 
firmed on complainants' appeal ; reversed and remanded for f urther 
proceedings on appeal by défendants. 

Apppals and cross-appeal challenge the decree of the trial court. The bill 
sought to hâve the défendants held to be trustées of the lease of a theater 
building. This tiieater building, known as the Empress Theater, in Denvor, 
was held under a lease by the défendant Groaves, as lessee. Although he 
was the title holdor, the défendant Bonflls and onc Tammen, who is not a 
party to the suit, vi'ero co-owners each having a tliird interest in the lease. 
Greaves was managing the building and eonducting a theater therein in the 
fall of 1915. On October î), Greaves executed a written lease of the building 
to the plaintift's, who wcre experieneed managers of theaters. The tei'm was 
to begin on November 1, and to continue about five yoars, and the rental fixed 
was $.ô('0 per week, payable in advance on the first day of each week. No 
rent was to be paid for the period from November 1 to November 15. The 
plaintiffs paid .'P5,0(X) of the rental in cash at the time of the exécution of the 
lease, to cover the first 10 weeks of their torm, beglnning November 15, lOl.'j. 
and ending .Jaimary 24, 1916. Aniong the covenants of the lease were the 
foUowing : 

"It is furthpr exprossly understood and agreed by and between the parties 
iieroto that if the rent herein reserved, or any part thereof, stipulated herein 
to be paid by the said lesseos, sball be beliind or remain unpaid for 5 (five) 
days from and after tlie day and date whereon the same ought to hâve been 
paid, or if the said lessees sliall fail or make default in the performance of 
any one or more of the covenants or promises herein set forth to be by said 
lessee kppt and performcd, the same and each and every Instance thereof slialI 
work a forfeiture of this lease, and upon the occurrence of any one default it 
shall and may be lawful for the said lessor, Its assigns, agent, or attorney, 
at its or their élection, to déclare said term ended and into the said premises 
or any part thereof, either with or without process of law, to re-enter and 
the said lessee, or any per.son or persons oecupying in or upon the same, to 
expel, remove, and put out, u.sing srich force as may be necessary in so doing, 
anu the said premises agaln to repossess and enjoy as in Its first and former 
estate witliout first maldng any demand for said rent, either upon the prem- 
ises or elsewhere, or giving any notice that said lease is forfelted, anything in 
the sta tûtes of Colorado to the contrary iiotwithstanding. 

"It is hereby agreed and understood between the parties hereto that the au- 
thority above given to re-enter and talce possession of said premises in case 
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of a forfeiture of the lease as above provlded is a license in law to the lessor 
and its agent to so enter and take possession of said premises. and no action 
of forcible entry, unlawful detainer, trespass, or lilfe action shall be brought 
by the lessee, in case said lessee is forcibly dispossessed from sald premises 
by reason of the forfeiture of this lease as aforesaid." 

The plaintiffs never toolc possession, and did not pay any rent after the 
flrst payment of $5,000. Greaves continued in possession, and on February 
17, IfllO, assigned the lease held by him as lessee to a corporation Icnown as 
the Empress Theater Company, which had been organized on January 26, 
1910, and in which Bonfils, Greaves, and Tammen were the principal stock- 
holders. That corporation thereafter conducted a theater in the building. 
The plaintilïs and Bontils had some extended negotiations looking to the 
acquirement of another theater in Kansas City, Mo., also known as the Em- 
press Theater. The plalntifCs claimed in their bill, and there was proof 
tending to show, that shortly before the term of the Denver lease began Bon- 
fils stated to the plaintiff that be was about to get possession of the Kansas 
City theater and that there was an urgent neeessity for the plaintîffs to go 
there, as some one was needed to take and hold possession of that theater be- 
cause of some légal complications, and that be depended upnn the plaintiffs 
to do that work ; that, in reply to plaintiffs' expostn'ations that it was 
nocesf^ary for them to take possession of the Denver theater, Bonfils stated 
that they need not worry abont th,"a thrater. hi-cause be wonld bave Greaves 
continue to operate it until the p'aint-'fps; rame bnek f^-^m Fa'i=f« O'^v n'Ml 
were ready to take possession. The plaintiffs claimed that, relying on their 
statements. they agreed to go to KRiisas City, and tliere eiiter-d inio a base 
of tbat theater also from a lessor who held the title in trust for Bonfils and 
Tammen. They took possession of the Kansas City theater and operated it 
for several months. It proved a losing venture, and the pia'ntiffs organ'zed 
a corporation, in which they were the chief stoekliolders, and to which they 
assigned the lease. This company continued opérations for some months, and 
tlien became a bankrupt. The plaintiffs conducted a theater at Omaha, and 
were interested in similar enterprises elsewhere. Greaves notified the plain- 
tiffs, about the time whon bis lease required him to deliver possession, that 
he dîd not wish to op(>rate the Denver theater longer and asked them to take 
possession. Thereupon the plaintiffs again consvilted Bonfils, and plaintiffs 
assert that Bonfils, in the hcaring of Greaves, a.gain stated that Greaves 
would continue to operate tlie Denver theater, and that the plaintiffs could 
return to Denver after they were through at Kansas City ; that they need 
not worry about Denver, as he would look after th"ir interests there. The 
plaintiffs also claim that Bonfils again made statements to the same effect 
about November 13, when they assured him that their affairs in Kansas City 
were such that they could then go to Denver. The plaintiffs claimed that in 
March, 1916, they again inquired of Bonfils about their taking possession of 
the Denver theater, but that he informed thc>m that he would not p(>rmit 
them to hâve possession, beeause they had forfeited their lease. About the 
middle of .Tune, 1916, the plaintiffs demanded possession of the Denver theater 
from Bonfils and Greaves, but were notified that their leasehold rights had 
been forfeited. Based on this assumed state of facts. plaintiffs' blU prayed 
that the défendants be decreed to be trustées for plaintiffs in the opération 
of the Denver theater and required to aecount, and that possession of the 
theater sbould be surrendered to them. 

The claim of the défendants was that no such statements as thos(> relied 
upon by the plaintiffs had been made to them by either Bonfils or Greaves, 
and their évidence supported tins déniai. They also claimed that early in 
December, 1915, the plaintiffs had abandoned and surrendered the lease of the 
Denver property, and that they had accepted the surrender, and after tlie as- 
.signment of Greaves' lease to the new corporation, it was shown that tbat 
Company had expendcd $14,000 in making altérations and Improvements in 
tlie theater building, removing the storerooms, building a lobby, inside foyer, 
and a new box office, and in refurnishing and redecorating, before the plain- 
tiffs made demand in June for possession. The plaintiffs' testimony denied 
that any surrender or abandonment had been made. Other défenses Avere 
asserted in the answers, and the défendants prayed that the rights of the 
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<U>fendaiits Ëonfils and Greaves to the $5,000 paid by plàintlffs be detèrmined, 
and for gênerai équitable relief. The decree dismissed the bill as to the Em- 
press Theater Company, and gave judgment in favor of the plalntifCs against 
Boniils and Greaves for the $5,000, which plalntiffs had paid them, with inter- 
est and costs. The court expressed the opinion that the plaintiffs had not 
proved the statements they had alleged Bonflls to hâve madé, and that no 
trust was established. The recovery of the $5,000 and interest was allowed, 
because défendants had rendered nothlng of value to the plalntifCs in return 
therefor, and because possession was not taken by the plàintlffs. The défend- 
ants hâve flled two appeals on a single record, but the later one must be re- 
garded as in substitution for the earller. 

John T. Bottom, of Denver, Colo. (John M. Waldron, of Denver, 
Colo., on the brief), for Bonfils and others. 

Anan Raymond, of Omaha, Neb. (T. J. O'Donnell, of Denver, Colo., 
Brogan, Ellick & Raymond, of Omaha, Neb., and John W. Graham, of 
Denver, Colo., on the brief), for Ledoux and others. 

Before HOOK and STONE, Circuit Judges, and MUNGER, Dis- 
trict Judge. 

MUNGER, District Judge (after stating the facts as above). The 
plaintiflfs, in support of a cross-appeal, urge that the évidence shows 
that there was a constructive trust established, whereby the défendants 
held the property in trust for the plaintiffs, while the défendants urge 
that the plaintiiïs' évidence shows nothing more than an express trust 
concerning lands and relating thereto, and that such a trust is invalid 
under the Colorado statute of frauds (section 2660, Rev. Stats. of Colo. 
1908), which forbids the création or déclaration of such a trust other- 
wise than by deed or conveyance in writing, subscribed by the party or 
by his agent authorized by writing. It is not necessary to détermine this 
issue, because the court below decided on conflicting évidence that no 
such agreement as the plaintiffs rely upon had been made. That con- 
clusion is supported by direct évidence and by many circumstances in 
the case, and should not be set aside. 

[ 1 ] The défendants assert that the court should hâve dismissed the 
plaintiffs' bill, because, when it turned out that the équitable relief 
sought by the bill, the déclaration of a trust, could not be granted, 
the court was without jurisdiction to proceed further, leaving the 
parties tô their actions at law for further relief sought. The correct- 
ness oî this conclusion may be conceded, if the bill had sought only the 
establishment of a trust relationship ; but the bill also proceeded upon 
a farniliar ground of équitable jurisdiction for relief from a forfeiture 
asserted by the défendants. A court of equity has power to relieve a 
tenant from forfeiture of his estate, because of a failure to pay the rent 
reserved at the time required by the terms of his lease, when it is just 
to do so. Sheets v. Selden, 7 Wall. 416, 19 L. Ed. 166; Kann v. King, 
204 U. S. 43, 27 Sup. Ct. 213, 51 E. Ed. 360; The "Elevator Case" 
(C. C.) 17 Fed. 200; 1 Pom. Eq. Jur. §§ 433, 434, 450, 453. 

[2] When the conclusion of the lower court is accepted that there 
was no agreement on the part of the défendants to hold the Denver 
theater as trustées for the plaintiffs until they should be ready to 
assume possession of it, we hâve the fact remaining that the plain- 
tiffs did not take possession of the leased property, but allowed the 
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lessor to remain in possession for 7^2 months before demanding pos- 
session. The lessor did not refuse or withhold possession. Finding no 
one claiming possession on the part of the lessees, he continued to use 
and occupy the premises, conducting a theater as he had done before 
the exécution of the lease. After the 10 weeks' period had expired for 
which plaintiffs had paid the rent in advance, and when more than 3 
weeks had elapsed thereafter without payment of the rent reserved by 
the terms of the lease, the lessor assigned his interest to a corporation 
as a new tenant, and thereafter insisted that the plaintifïs had for- 
feited their estate. Under the terms of the lease, as they hâve been 
quoted, no demand was necessary as a foundation for a légal f orfeiture. 
Lewis V. Hughes, 12 Colo. 208, 20 Pac. 621 ; Fifty Associates v. How- 
land, 5 Cush. (Mass.) 214; 24 Cyc. 1355 ; 16 R. C. L. 1128. 

[3, 4] We perceive no équitable grounds for relief from the forfei- 
ture which the défendants hâve declared. The default in the payment 
of the rent must be taken to be willful. The rent due amounted to the 
sum of $9,500 before possession was demanded of the lessor. A 
valuable business property was left without attempt at occupation by 
the tenants, when a large portion of its leasehold value consisted 
in the uninterrupted continuance of its use as a theater; the new 
lessee was allowed to expend $14,000 in making substantial altéra- 
tions and improvements of the building, under circumstances that 
imparted knowledge to the plaintifïs, and without objection on their 
part, and, when possession was demanded, no tender or ofïer to pay 
the rent due was made. In the case of Sheets v. Selden, supra, the 
court said, in refusing équitable relief from a forfeiture declared 
against a tenant: 

"Courts of equity are governed by the same rules in the exercise of thls 
jurisdietion as courts of law. AU arrears of rent, interest, and costs must be- 
paid or tendered." 

And in the case of Kann v. King, supra, the same court said : 

"In considering this subject two propositions are obvious : First, wliere 
the forfeiture from which relief is sought has been occasioned by the gross 
négligence of the person claiming to be relieved, the default so occasioned is 
not one brought about by accident or mlstake ; and, second, that even where 
accident or mlstake has been shown, especially in the absence of culpability or 
fraud on the part of the other party, a court of equity will not grant relie l 
tfom the forfeiture, unless it can be done wlth justice to that party." 

For thèse reasons the cross-appeal must fall. 

[5] The défendants insist that there is no basis for allowing a re- 
covery from the défendants of the $5,000 paid by the plaintifïs in 
advance as rental from November 15 to January 24, because it was 
paid according to their express covenant in the lease. It is the gên- 
erai rule that the failure of the lessee to take possession is no défense 
to a claim for rent, because that liability is fixed, not by the fact of 
possession, but by the covenant to pay rent. Oregonian Ry. Co. v. 
Oregon Ry. & Nav. Co. (C. C.) 27 Fed. 277; Moore v. Dove, Fed. 
Cas. No. 9757 ; Union Pac. Ry. Co. v. Chicago, R. I. & P. Ry. Co., 164 
m. 88, 45 N. E. 488; TifFany on Landlord & Tenant, 1154; Tàylof 
on Landlord & Tenant, § 15. 
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The mère fact that the lessor remains in possession after the term of 
the lease has begun does not involve any exclusion from the premises, 
in the absence of any request for possession by the lessee. If the ten- 
ant desires to occupy the premises, he should manifest that intention 
in a décisive way. Millie Co. v. Thalmann, 34 App. Div. 281, 54 N. 
Y. Supp. 276; Vanderpool v. Smith, 4 Abb. Dec. (N. Y.) 461 ; Fitz- 
huffh V. Baird, 134 Cal. 570, 66 Pac. 723; Little v. Hudgins, 117 Ark. 
272, 174 S. W. 520. The continued occupation by the lessor awaiting 
the tenant's entry often is a protection to the interests of both against 
possible injury of the building by tire, by trespass, by lapse of Insur- 
ance, or by détérioration. So long as such possession by the lessor is 
permissive, or not adverse to the lessee, it cannot amount to an éviction 
or termination of the lease, or excuse the tenant from payment of rent 
according to his contract, nor can it be a basis for recovery from the 
lessor ol rent that has already been advanced. The portion of the de- 
cree awarding a judgment against the défendants for the recovery of 
the rent paid must therefore be reversed. 

[6] As the parties are in a court of equity, and as the défendants 
Bonfils and Greaves ask affirmative relief in having determined the 
rights of those défendants to the $5,000 paid by the lessees, we think 
that the déniai of relief from the forfeittire of the lease should be 
coupled with a détermination of the rights of the parties before the 
court ârising from the payment of this sum, and the occupation of the 
leased premises by the lessor during the term in which the lease was in 
full effect, in order that the whole controversy between the parties may 
be settled. 

It is évident that the trial court found that there was no abandon- 
ment or surrender of the leased premises in December, as claimed 
by the défendants, because the decree for the restoration of the $5,- 
(XX) présupposes that the lessees were entitled to a possession under 
their lease for the full term of the ten weeks ending January 24. We 
may accept this conclusion, also, as the testimony was in direct con- 
flict. What was, then, the légal efïect of the continued possession by 
the lessor with the acquiescence of the lessees? The law implies a 
promise by the occupier, who has entered and occupied the premises 
by permission of the owner, and without any express contract to pay 
the owner a reasonable rent for his occupation. Carpenter v. United 
States, 17 Wall. 489, 21 L. Ed. 680; Lazarus v. Phelps, 152 U. S. 81, 
14 Sup. Ct. 477, 38 L. Ed. 363 ; United States v. Whipple Hardware 
Co. (C. C. A.) 191 Fed. 945 ; Cobb v. Kidd (C. C.) 8 Fed. 695. The 
vendor may become liable to his vendee, or the lessor to his lessee, for 
use and occupation of the land conveyed, when he continues in posses- 
sion after the time the grantee was entitled to possession. Preston v. 
Hawley, 139 N. Y. 296, 34 N. E. 906; Larrabee v. Lumbert, 34 Me. 
79. Greaves and Bonfils each obtained a one-third portion of the béné- 
ficiai use of the theater building during a period of 10 weeks, for which 
period the plaintiffs had paid the rent demanded by their lease, and 
this occupation was with the knowledge and consent of the plaintififs. 
It was the opinion of the trial court that the failure of the lessees 
to take possession was with the knowledge and acquiescence of the 
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lessor, and the évidence sustained this conclusion. The plaintiffs are 
therefore entitled to recover from each of thèse two défendants one- 
third of the value of such use and occupation. The answer of the 
défendant Bonfils asserted a set-ofif as assignée of légal demands against 
the plaintiffs, but there was no évidence given to show that he was 
such assignée. 

The decree will be affirmed as to the Empress Theater Company, and 
will be reversed as to the défendants Bonfils and Greaves, with direc- 
tions to the trial court to allow proof s of the value of the use and occu- 
pation by Bonfils and Greaves, as has been indicated, and to enter a 
judgment for that sum against them, and to deny other relief prayed 
for by the parties other than the Empress Theater Company. The ap- 
pelants will recover their costs in cases numbered 5439 and 5440, and 
no costs to be taxed in this court in favor of either of the parties in 
case numbered 5444. 



GUZZI V. DELAWARE & H. CO. 

(Circuit Court of Appeals, Third Circuit. July 6, 1920.) 

No. 2503. 

Judgment <S=^828(3) — Adjudioation in state of court question directly in is- 
sue conclusive between parties suing in fédérai court. 

A decrop in o(|u1ty of a state couit directly adjudging that plalntiff 
had no title to the surface of a lot as against défendant, which owned the 
coal thereunder, heïd conclusive on that question and a bar to a subsé- 
quent action between the sanie parties, in which the right to recover was 
dépendent on proof of title in plaintifl:. 

In Error to the District Court of the United States for the Middle 
District of Pennsylvania ; Charles B. Witmer, Judge. 

Action at law by Teresa Guzzi against the Delaware & Hudson Com- 
pany. Judgment for defendint, and plaintiff brings error. Affirmed. 

For opinion belnw, see 256 Fed. 719. 

Thomas P. Duft'y, of Scranton, Pa., for plaintiff in error. 
James H. Torrey, of Scranton, Pa. (Walter C. Noyés, of New York 
City, of counsel), for défendant in error. 

Before BUFFINGTON and WOOLEEY, Circuit Judges, and 
RELLSTAB, District Judge. 

BUFFINGTON, Circuit Judge. The question hère involved is 
whether a prior case between the same parties involved the same issue 
as the présent one. If such was the fact, it follows that an issue, once 
tried and judicially determined between the same parties, is finally 
settled, and cannot be relitigated by either party. 

From the pleadings in the présent case, it appears that in 1913 
Teresa Guzzi, the plaintiff in the présent case, filed a bill in equity 
against the Delaware & Hudson Company, the présent défendant, in 
the court of common pleas of Lackawanna county, Pa. In that bill 
the plaintiff averred she was the owner in fee simple of a certain lot 

©=aFor other cases see same toplc & KEY-NUMBBR iu ail Key-Numbered Digests & Indexes 
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in said county and the défendant was the owner of the coal underlying 
said lot. The prayer of the bill was that défendant be enjoined — 

"from mlning the coal under the surface of said tract of land as aforesaid in 
any other way than in a workmanlike manner, and without leaving sufflcient 
plUars and supports to fuUy protect the surface of said land." 

The case was so proceeded in that it was finally adjudged by the Su- 
perior Court of Pennsylvania, in an opinion reported in Guzzi v. Dela- 
ware, etc., Co,, 61 Pa. Super. Ct. 50. The pleadings, the proofs and 
the issues involved in the case are set forth in the full discussion there- 
of in that court's opinion, and we avoid a présent restatement thereof 
by référence to such volume. For présent purposes, it suffices to say 
that court held the issue between the parties was the title to the lot in 
question, in that regard saying: 

"We hâve before us In substance an action of trespass. Unless the plalntlff 
has establlshed that she was the owner of the locus In quo, her case has 
entirely failed. • * * The case Immedlately and necessarily resolved itself 
into the trial of a dlsputed title to land." 

Taking up such issues of title, the court then examined the plaintiflf's 
évidence, and held that — 

"The plaintiff failed to establish that she had any title to or ownership in 
the land that would support any interférence by her in the mlning opérations 
of the défendant in the coal whlch had been owned by it or Its predecessor 
for half a century." 

The court accordingly directed the court of common pleas of Lacka- 
wanna county, whose judgment was being reviewed, to dismiss the 
plaintiflf's bill. It will thus appear that, as between Teresa Guzzi and 
the Delaware & Hudson Company, the question of the title to the land 
involved was adjudged and settled, and, as between them, such ques- 
tion of title was res adjudicata, and could never again be raised or 
litigated in any other court or action. Such being the case, it is clear 
that this action of trespass for injury to said surface real estate could 
not succeed, unless the plaintiflF established title to the surface land in 
question. The question of the plaintiff's title to the surface is basic, 
and absolutely essential as a condition précèdent to her recovery for 
injury donc to such surface land by the défendant. But, whatever may 
be the plaintiff's title to this lot as against others, as to the défendant it 
was adjudged adversely to the plaintiff in the case in the state court. 
That case was a finding on the issue of title, the parties were concluded, 
and if the présent case had gone to trial the court below would hâve 
been bound, as a matter of law, to hâve instructed the jury that the 
plaintiff had as against the défendant no title to the land alleged to hâve 
been injured. 

Thèse facts appearing on the record, the court below, in an opinion 
printed in the margin,^ disposed of such question of law in advance of 

i"The plaintiff by former suit in equity, brought In the Lackawanna county 
court, sought to enjoln the défendant from removing the underlying coal sup- 
I)ort and recovery for injury to the surface right of a certain lot to whlch she 
claims title. The case was heard and a decree was entered In favor of the 
plaintiff. On appeal the judgment was reversed without a venlre. 61 Pa. 
Super. Ct. 48. The présent action has slnce been brought to recover damages 
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the hearing. We hâve not overlooked the contention of the plaintiff 
that in the case in the state court her claim was for injury donc by rea- 
son of failure of the défendant to fnrnish vertical support to her land, 
and that the failure of the défendant to furnish latéral support was not 
involved and not adjudged in that case. This contention is fuUy met by 
the judge below in holding, as he did, that such négligence could hâve 
been proven in that case, if the plaintiff had chosen to do so ; but above 
and beyond that is the basic fact, and no recovery — no matter what the 
négligence, lack of vertical or lack of latéral support — could hâve been 

for injuries to the lot and the improvements thereon erected. The lot damaged, 
forming, the subject-matter of this suit, is the same as the one embraced 
in the equity suit, and the injuries thereto are likewise the sattie. In the 
plaintiff 's statement of claim, wherein she récites the proceedings in equity, 
attempt is made to distinguish this action from the former suit in equity, by 
alleging that the matter of plaintiff's right to latéral support and of defend- 
ant's négligent mining were not raised, eonsidered, or decided in Guzzi v. Dela- 
ware & Hudson Co., supra. It is insisted that defendant's failure to provide 
plaintiff's lot with vertical support was the only cause of complaint brought 
before the court. It Is upon the alleged basls of the defendant's négligent 
mining, and the failure to afford plaintiff's property latéral support, that she 
bases her right of recovery in this suit. 

"On examinatlon of the proceedings Introduced, it appears that the plaintifC 
is mlstaken in her conclusion that the matter of vertical support was ail that 
was brought into court. The plaintiff, in the prayer of her bill in such suit, 
asks for an accounting for damage and injury sufCered by reason of the illégal 
mining by défendant under plaintifl"s lot. The term 'Illégal mining' is, it 
seems, broad enough to embrace, without mistake, ail form or manner of 
wrongdolng in removing or taking the coal from the premises by the défendant 
Company. However, were it not so, the plaintiff would not be permitted to 
maintain this action. The subject-matter, the injury and conséquent damages 
to his lot occasioned by the defendant's négligence or wrongdoing in conduct- 
ing its mining opération, having been brought into court for settlement by the 
plaintiff on the former occasion, bars her from having the same again ad- 
judicated, though occasioned through want of latéral support and illégal min- 
ing, and not by failure merely to furnish vertical support. 

"Whatever question is properly involved in a former suit, and might hâve 
been there raised and determined, is eonclusively settled by the decree. Taylor 
V. Cornélius, 60 Pa. 187; Jenkins v. Scranton, 205 Pa. 598, 55 Atl. 788. A 
judgment is conclusive upon the merits of every question raised, or which 
could hâve been raised in the proceedings. Stearns v. Hewes. 256 Pa. 577, 100 
Atl. 1054 ; Hewes v. Miller, 254 Pa. 57, 98 Atl. 776. 'As was said by defend- 
ant's counsel, the plaintiff cannot escape the effect of a judgment as res ad- 
judicata by a reflned exploration of the pleadings, évidence, and decree in a 
former case, under the claim that that case involved only a question of dam- 
ages for failure to furnish vertical support, while the présent case includes also 
the failure to furnish latéral support.' The subject-matter of the former suit 
was the damage resulting to plaintiff's property from defendant's mining opéra- 
tion, whether by reason of négligence or otherwise directly under or adjoin- 
ing plaintiff's lot ; and whether plaintiff in his former suit urged any or ail 
of the particular grounds upon which she now bases recovery matters llttle, 
if she had the opportunity to do so. However, on examination of the record 
in the former suit, it does not appear that plaintiff did not succeed in recover- 
ing the damages occasioned to her lot by failure of sufficient allégations of a 
cause, or causes, contributing to its injury. The chancellor found for the 
plaintiff, and gave her an award sufficient to effect réparation. The appellate 
court reversed, upon the ground that she had not established or shown owner- 
shlp of the locus in quo. 

"The effect of the judgment Is conclusive. Defendant's motion is therefore 
allowed, and judgment Is dlrected to be entered for the défendant." 
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had in that case, or in this, unless the basic issue of title to the surface 
was proven in the plaintiff, and this basic title, adverse to the plaintiflf, 
was not one the plaintiff could maintain or hâve adjudçed in the prés- 
ent case, for the simple reason it had been once and for ail adjudged 
against her in the state court. 

The judgment belovir is therefore affirmed. 



PORTO RICO RY. LIGHT & POWER CO. V. DIAZ MOR. 

(Circuit Court of Appeals, First Circuit. July 2, 1920.) 
No. 1432. 

Courts <5=343<! — jurisdiction of District Court for Porto Rico. 

To confer jurisdiction on the District Court of the United Statrs for 
Porto Rico, under Jones Act Mardi 2, 1917. § 41 (Comp. St. 1918, Oonip. 
St. Ann. Supp. 1919, § SSOSqq), where défendant is a citizen of Porto 
Rico, p'aintiff miist allège and prove, not only that he is a foreign citizen 
or sub.1ect, or a citizen of the United States, but that he is not domiciled 
in Porto Rico. 

In Error to the District Court of the United States for the District 
of Porto Rico ; Peter J. Hamilton, Judge. 

Action by Adalberto Diaz Mor against the Porto Rico Railway Light 
and Power Company. Judgment for plaintiff, and défendant brings 
error. Judgment vacated, and case remanded, with direction to dis- 
miss for want of jurisdiction. 

Carroll G. Walter, of New York City (J. Henri Brown, of San 
Juan, P. R., and Edward J. Patterson, of New York City, on the 
brief), for plaintiff in error. 

Francis H. Dexter, of San Juan, P. R., for défendant in error. 

Before BINGHAM, JOHNSON, and ANDERSON, Circuit 
Judges. 

BINGHAM, Circuit Judge. This action was brought December 28, 
1918, in the District Court of the United States for Porto Rico. In the 
complaint it is alleged that the plaintiff is a subject of the king of 
Spam residing in Porto Rico and that the défendant is a corporation 
organized under the laws of Porto Rico, with its principal office in the 
city of San Juan. The évidence showed that the plaintiff was a sub- 
ject of the king of Spain domiciled in Porto Rico and that the défend- 
ant was a citizen of Porto Rico. 

In section 41 of the Jones Act of March 2, 1917 (39 Stat. at Large, 
951, 965 [Comp. St. 1918, Comp. St. Ann. Supp. 1919, § 3803qq]), it 
was provided : 

"Said District Court shall hâve jurisdiction of ail controversles where ail 
of the parties on either side of the controversy are citizetis or subjects of a 
foreign state or states, or cltizens of a state, territory, or district of the United 
States not domiciled in Porto Rico, wherein the matter in dispute exceeds, 
exclusive of interest or cost, the sum or value of $3,000. * * * " 

^saFor other cases see aame topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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The jurisdiction of the United States District Court for Porto Rico 
under this act being in dispute, the question was certified to the Su- 
prême Court for décision, which, on Tune 1, 1920, handed down an 
opinion in which it held that the requisite diversity of citizenship to 
give the District Court for Porto Rico jurisdiction was wanting. 

Where the défendant is a citizen of Porto Rico, to confer jurisdiction 
on the fédéral District Court, a plaintifï must allège and prove, not only 
that he is a foreien citizen or a citizen of the United States, but that 
he is not domiciled in Porto Rico. 

The judgment of the United States District Court for Porto Rico i.s 
vacated, and the case is remanded to that court, with directions to dis- 
miss the same for want of iurisdiction ; the plaintifï in error to recover 
its costs in this court. 



OLD DOMINION TRUST CO. v. FIRST NAT. BANK OF OXFORD et al. 

(Circuit Court of Appeals, Fourth Circuit. May î, 1920.) 

No. 1697. 

Appeal from the District Court of the United States for the East- 
ern District of North Carolina, at Paleigh; Henry G. Connor, Judge. 

On rehearing. Former opinion (171 C. C. A. 58, 260 Fed. 22), which 
reverses 252 Fed. 613, adhered to. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

S. S. P. Patteson and H. M. Smith, Jr., both of Richmond, Va., for 
appellant. 

Wyndham R. Meredith, of Richmond, Va., and T. T. Hicks, of 
Henderson, N. C. (Hicks & Stem, of Oxford, N. C, on the brief), for 
appellees. 

PER CURIAR-I. The above-entitled cause was decided at the July 
term, 1919, in favor of the appellant ; a pétition for a rehearing was 
presented by the appellees, and granted by this court on November 14, 
1919; and the case was argued on the rehearing at the January term, 
1920. 

After a careful considération of the contention of counsel for the 
appellees, as well as the authorities cited, we think that the décision 
of this court in the first instance was correct. 

Therefore we adhère to our former opinion, reversing the lower 
■court. 
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LOW et al. v. McMASTER. 

fOircujLt Court of Appeals, Third Circuit. July 1, 1920. Reliearing Denled 

August 18, 1920.) 

No. 2540. 

l. Patents <®='338— 1,168,820, for portable tire vuleanizer, valid and infringed. 

The Miles patent, No. 1,168,820, for a portable tire vulcanizing appara- 
tus the essential feature of which is the substitution of a solid for the 
liquid fuel of the prior art, with the resuit of inakirig vuleanization, not 
only much cheaper, uut more efficient, and so simple that the opération 
may be performed by persons wholly unskilled, held to disclose patentable 
, , inyention and also infringed. 
8. Patents <S=>338 — 1,163,629, for portable tire vuleanizer, valîd and infringed. 

The Low patent. No. 1,163,629, for a portable vulcanizing package pe- 
euliarly adapted for use with the apparatus of the Miles patent No. 
1,168,820, held valid and infringed. 

■ Appeal from the District Court of the United States for the Eastern 
Dis'trict of Pennsylvania ; Oliver B. Dickinson, Judge. 

Suit by Arthur B. Low and others, partners as the C. A. Shaler 
Cornpany, and others, against Harry McMaster, doing business as the 
Presto Patch Company. Decree for défendant, and complainants ap- 
peal. Reversed. 
' See, also, 255 Fed. 235. 

Amasa C. Paul, of Minneapolis, Minn., and H. S. Johnson, of St. 
Paul, Minn. (L. C. Wheder, of Milwaukee, Wis., and C. H. Howson, 
of Philadelphia, Pa., of counsel), for appellants. 

Hector T. Fenton, of Philadelphia, Pa., for appellee. 

^ Before BUFFINGTON and WOOLLEY, Circuit Judges, and 
ORR, District Judge. 

WOOLLEY, Circuit Judge. By sundry assignments and contracts 
of license, the C. A. Shaler Company, a copartnership, acquired the ex- 
clusive right to make, use and sell the invention of Letters Patent No. 
1,168,820 for vulcanizing apparatus for repairing rubber tires, issued 
January 18, 1916, to W. H. Miles, and a similar right as to the inven- 
tion of L,etters Patent No. 1,163,629 for a portable vulcanizing pack- 
age, issued December 7, 1915, to A. B. Low. Charging infringement 
bf both patents by Harry McMaster, doing business as Presto Patch 
Company, the licensee — joining the owners of the patents- — brought 
this action. The District Court held both patents invalid for want of 
patentable invention and dismissed the bill. The plaintiffs took this 
appeal. 

The Miles patent — the first applied for and the last granted — re- 
lates to a compact and portable apparatus for mending puncmres m 
bicycle, motorcycle and automobile tires by vuleanization, and com- 
prises in combination a clamping device with two jaws, a métal plate 
attached to each jaw with means for compressing the plates against 
an interposed tire and its patch, and a block of slow-buming beat 

©=>For other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digeats & Indeiea 
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producing material brought into direct contact with the plate bearr 
ing upon the part of the tire to be vulcanized. 

The Low patent — the last apphed for and the first granted — is 
pecuharly if not particularly adapted for use in the apparatus of 
the Miles patent, and provides, in lieu of the fuel carrying and beat 
transmitting plate depending from the upper jaw of the Miles device, 
a removable and portable métal pan designed to hold an uncured rubber 
patch on its underside and a solid slow-burning self-oxygenating beat 
producing substance within its bowl. 

The différence between the two inventions is that Miles' is a vul- 
canizing apparatus in combination with fuel of a given type, while Low 
supplies that fuel in a new and useful way. Both inventions appear 
in the plaintiff's commercial product. 

[1] The prior art is not extensive. Although tire punctures — the 
bane of automobilists- — hâve been coextensive with the use of rubber 
tires on motor vehicles, creating a great and increasing demand for 
means easily and quickly to mend them, the art had produced very 
little of practical use in the hands of inexpert operators. Il contain- 
ed apparatus in abundance for use in the garage, but little for use on 
the road. Ail thèse apparatus comprised arrangements to com- 
press the tire and patch undergoing vulcanization. They contained 
also a pan or pot, the bottom of which was used as the beat trans- 
mitting or vulcanizing plate. Much of this mechanism we find in one 
way or another in the métal parts of Miles' apparatus ; therefore, 
in them we find nothing inventive. But the Miles apparatus is a 
combination of a métal clamping structure with a beat producing 
substance having certain characteristics. So also were the portable 
apparatus of the prior art; but the characteristics of the beat pro- 
ducing materials used in the earlier apparatus were such as to make 
the présence of a pan or other réceptacle necessary, because they con- 
sisted entirely of liquid fuel, such as oil, gasoline, or methylated 
spirits. The heat-producing material of the patent is a solid and 
therefore does not require a pan to hold it. It resta upon the vul- 
canizing plate and is held there by a pin. If there is invention in 
the combination of the Miles patent, it is found not in any novel 
arrangement of éléments, but in the substitution of a new fuel as an 
élément of a combination otherwise old. That was the beginning and 
the end of Miles' achieveraent. As we regard this to be bis sole con- 
tribution to the art. we think the one question of the validity of bis 
patent is, in a word, whether the substitution of this fuel for others 
involves invention. 

On this subject it is the law, that merely to substitute superior for 
inferior materials, in making one or more or ail of the parts of a 
machine or manufacture, is not invention, although the substitution 
may be of materials that are both new and useful in high degree; 
It is also the law, as exceptions to this gênerai rule, that if the substi- 
tution involved a new mode of construction; or if it developed new 
properties and uses of the article made ; or where it produces a new 
mode of opération, or results in a new function; or when it isthe 
first practical success in the art in which the substitution is made; or 



520 266 FEDERAL KEPOKTBK 

where the practice shows its superiority to consist not only in greater 
cheapness and greater utility, but also in more efficient action, it may 
amount to invention. Smith v. Goodyear Dental Vulcanite Co., 93 U. 
S. 486, 496, 23 L. Ed. 952 ; Celluloid Mfg. Co. v. Crâne Chemical Co. 
(C. C.) 36 Fed. 110; Potts v. Craeger, 155 U. S. 597, 608, 15 Sup. Ct. 
194, 39 L. Ed. 275 ; Walker on Patents, §§ 28, 29, 36. 

Thèse are the principles to be applied hère. What do the cases say 
about them? 

We recognize, of course, that the law consists of principles, not of 
cases. Yet cases are véritable applications of the law, from which we 
may extract its principles and to which we may turn for explanation 
and illustration. Rex v. Bambridge, 3 Douglas, 332. Of the many 
cases dealing with the principles of the law of substitution, we are at- 
tracted — because of their seemirg resemblance in fact and their actual 
contrast in principle — to the camprinion cases of Union Hardware 
Co. V. Selchow (C. C.) 112 Fed. 1005, and George Frost Co. v. Cohn 
(C. C.) 112 Fed. 1009, affirmed (C. C. A. 2d) 119 Fed. 505, 56 C. C. 
A. 185, as showirg, nowhere better perhaps, just when and why the 
gênerai rule and its exceptions should be applied. 

In Union Hardware Co. v. Selchow the claimed invention of the 
patent consisted in the substitution of sheet métal for cast métal as 
material for roller skate trucks. In one sensé a new resuit was at- 
tained. This new resuit was reflected in the advantages of the new 
métal over the old. It made the truck lighter, cheaper and stronger. 
But that was ail. No nevi' function or other resuit was found in the 
change of material. The skate continued to operate m ail its parts 
precisely as it did when the truck was made of cast métal. Conceding 
that thèse advantages amounted to a step forvvard in the art, the court, 
following Hotchkiss v. Greenwood, 11 How. 248, 13 L. Ed. 683, and 
Plicks v.^Kelsey, 18 Wall. 670, 21 L. Ed. 852, found that they were due 
not to inventive skill but to such good judgment in selecting métal as 
might be expected from one skilled in the art. 

In George Frost Co. v. Cohn, the same court vi^as at the same time 
confronted with another case involving the ouestion of the validity of 
a patent in which the patentee's sole contribution to the art was the 
substitution of one material for another, namely, of a button made of 
rubber for a button made of métal previously used on a hose supporter 
or garter of the type (so far as we can tell) now commonly worn by men 
and generall known as the "Boston garter." As in Union Hardware 
Co. V. Selchow, that Vv'as ail the patentée did. Flaving there held against 
invention on authority of Hicks v. Kelsey, 18 Wall. 670, 21 L. Ed. 
852, the learned trial judge, still following that case, quoted Mr. Jus- 
tice Bradley's statement of the rule : 

"The use of one material instcad of another In constructing a new machine 
is, in most cases, so obvlously a matter of merc mechanlcal judsnient, and not 
of invention, that it cannot be called an Invention, unless some new and nse- 
ful resuit, an increase of efficiency, or a decidcd saving in the opération, is 
«learly attained." 

Applying the exceptions to the rule to the case then before him, 
the learned trial judge found that rubber when substituted for métal 
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as a button material clearly combined the three alternative essentials 
there stated, in that it gave to the garter a new and useful resuit, an 
increase of efficiency and a saving in opération; distinguishing the 
case from Union Hardware Co. v. Selchow, then just decided, where, 
though other qualities were présent, thèse were absent. The rubber 
button performed the same function as the métal button of the art. 
It buttoned hosiery. But it did something more. It buttoned hosiery 
without tearing it and without permitting it to slip and run. To do 
this one thing inventors and mechanics had striven for years and had 
failed. The patentée did it by the mère substitution of a material that 
was présent in innumerable arts, yet of its use in this art no one had 
thought. When done, it was of such utility, that, on deniand by the 
public, it wholly displaced the métal button and came into universal 
use. The court found that in this substitution invention was involved. 

The Suprême Court in Smith v. Goodyear Dental Vulcanite Co., 
93 U. S. 486, 496, 23 L. Ed. 952, also following Hicks v. Kelsey, 18 
Wall. 670, 21 L. Ed. 852, held, that where there is some such new and 
useful resuit, where a machine has acquired new .functions and useful 
qualities, it may be patentable as an invention, though the only change 
made in the machine has been supplanting one of its materials by 
another ; citing the familiar case of Crâne v. Price, 1 Webs. Pat. Cas. 
393, sustaining a patent, where the whole invention consisted in the 
substitution of anthracite for bituminous coal in combination with the 
hot-air blast for smelting iron ore. The doctrine there asserted waSj 
that if the resuit of the substitution was a new and better or cheaper 
article, the introduction of the substituted material into an old process 
was patentable as invention. Applying thèse gênerai principles to a 
case which involved no more than the substitution of an elastic for 
a non-elastic crotch pièce in an union suit of underwear, this court 
found invention. Globe Knitting Works v. Segal, 248 Fed. 495, 160 
C. C. A. 505 ; not because the substituted material was merely better, 
but because it produced new and useful results evidenced by the in- 
creased comfort afforded and the popular demand created. 

Let us apply thèse principles to the apparatus of the Miles patent 
and see if it involves invention. This will nécessita te a short excur- 
sion into the prior art. We shall restrict our inquiry to the art of tire 
vulcanizers and particularly to the art of portable tire vulcanizers. We 
are not concerned with combustible fuel or its use in a foot-warmer, as 
in the patent to Stoker, No. 54,477, nor with a charcoal stove vulcaniz- 
er, as in the patent to Walter, No. 1,104,722; nor with an electric vul- 
canizer, as in the patent to Welch, No. 923,224 ; nor with a hot metallic 
block vulcanizer, as in British Patent No. 25,502 of 1906 to Hadfield. 
The Stoker invention was for a beat producing material, — similar, 
it may be, to the one used by Miles, — and for certain of its uses. The 
patentées hère claim no invention as to material but admit using a ma- 
terial well known in many arts. The other patents just cited hâve 
to do, not with portable tire vulcanizers, to be used chiefly in emer- 
gencies at the roadside, but with vulcanizers employing heat pro- 
ducing média obtainable only from such stationary sources as may 
be found in garages. We are concerned with portable tire vulcanizers ; 
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and so far as we hâve been shown, the only heat producing raaterials 
UBed in such vulcanizers before Miles were liquid fud. Thèse référ- 
ences are: Adamson patent, No. 1,057,911; McGraw, No. 1,039,308; 
Nelson, No. 1,200,009; Magri, No. 1,157,793; and Marshal, No, 1.058,- 
306. 

In distinguishing this prior art from the invention of the patent, the 
art may be described collectively, for in the apparatus of each patent 
there was — because the fuel was liquid — a fire pan or fire pot; and 
again, because of the characteristic of such liquid fuel to burn only oa 
the surface, there was in each fire pan or pot means for carrying the 
heat from the burning surface down through the liquid to the bottom 
plate of the pan or pot for transmission to the tire to be vulcanized. 
This means variously consisted of upright posts, fins, flanges, wings, 
radiator pins, and other arrangements for carrying the heat from the 
flame of the fuel to the bottom of the pan where it was wanted. By 
sul)stituting soUd fuel for liquid. Miles did away with the pan or pot 
ahd its heat transferring means, and put his solid fuel in direct con- 
tact with the plate to be heated and through which the heat is to be 
transmitted to the tire. He resorted to a fuel commonly used in Vesu- 
vian matches. Though unknown in this art, it was well known in 
niany, having the characteristics of being self-oxygenating, of smould- 
ering instead of burning with a flame, of burning at once throughout 
its entire mass, and of burning in any atmosphère without being af- 
fected by wind or weather. It can not be blown out. Nothing short of 
a drenching rain can put it out. Being a fuel, its function, like that of 
gasoline, was to produce heat ; and it produced it in the same way, that 
is, by ignition; just as the function of the rubber button was to but- 
ton, and it buttoned in the same way that the métal button did; but 
like the rubber button, the solid fuel which Miles substituted for the 
liquid fuel of the art performed not only its normal function but 
it did something else. It did more than produce heat ; it produced it 
in a way and at a place that brought new results and made new things 
possible. The Miles' substituted fuel brought heat for the first time 
in direct contact with the vulcanizing plate of a portable vulcanizing 
apparatus — a new mode of heat application— and thereby dispensed 
with the mechanical meàns of posts, flanges and fins to carry heat from 
gasoline flame to the place at which it is used. Being solid and com- 
posed of known chemicals in variable proportions. Miles' substituted 
fuel was capable of being made to produce heat of precisely prede- 
termined intensity and duration, thus insuring correct vurcanization in 
the hands of the inexpert. It substituted exact heat creating means 
and heat producing results for the skill and judgment indispensable in 
vulcanization by fluid fuel. It not only made vulcanization simpler 
and decidedly cheaper, but made it more efficient, and thereby enlarg- 
ed the field from skilled men in shops and semiskilled men in garages 
to ali users of automobiles however unskilled ; and extended the area 
of this field from shops and garages to ail out-doors. It put into the 
hands of the wholly inexpert a simple little apparatus which bas only 
to be seen to be understood. It is so simple that a child of thirteen 
eau ihstall a patch on a punctured tube as perf ectly as an adult. Upon 
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actual experiment by one conspicuously unskilled in such matter?, it; 
bas been demonstrated that it takes less than a minute to place a tube, 
between the plates of the Miles apparatus, install the Low package,] 
turn the clamp and ignite the fuel. Thereafter there is nothing to do 
except to wait five minutes for the fuel to burn out and the pan to, 
cool, when the trick is donc. Vulcanization by other portable devices 
consumed nearly half an hour, and then could be done on the roadside 
only when means was at hand to extract gasoline from the tank and 
only when wind and weather permitted. That this use of the substitut-- 
ed fuel was novel is evidenced by the change from the old to the new, 
admittedly made by Miles. That it is useful is evidenced by its açcept-j 
ance by the art and the place it bas achieved. Railroad Supply Co. v., 
Hart vSteel Co., 222 Fed. (C. C. A. 7th) 271, 274, 138 C. C. A. 23 ; Dia- 
mond Rubber Co. v. Consol. Tire Co., 220 U. S. 428, 434, 435, 31 Sup. 
Ct. 444, 55 L. Ed. 527. The measure of its acceptance and of its ac- 
tual advance is demonstrated by the fact that the plaintiff company has 
sold more than 600,000 of its commercial apparatus based on the Miles 
invention, together with more than 20,000,000 of the Low patch-and-, 
beat packages, thereby displacing nearly ail other kindred apparatus 
on the market. 

We regard thèse facts as pregnant évidence of the novelty, value 
and usefulness of thèse devices. If they are close to the line dividing 
the tield of invention from the field of mechanical skill, as first marked 
in Hotchkiss v. Greenwood, 11 How. 248, 13 L. Ed. 683 and sur- 
veyed again and again in the cases we bave cited, their novelty and 
usefulness incline our judgment to a finding of invention, remembering 
that when the question is close, as it usually is when the thing done is 
simple, the thing achieved, its récognition by the art, and the demand 
for it by those who use it, are matters properly to be put in the scale 
and weighed in favor of invention. Schmertz Wire Glass Co. v. Westr^ 
em Glass Co. (C. C.) 178 Fed. 977, 988 ; Krementz v. Cottle Co., 148 
U. S. 556, 560, 13 Sup. Ct. 719, 37 E. Ed. 558. 

We are aware, of course, that mère summation of points of merit 
does not con.stitute invention any more than mère aggregation of élé- 
ments; yet the présence of thèse qualities in a markedly increased 
measure can not be overlooked in estimating utility of a device and 
in determining whether it acts in a new way, does new things and pro- 
duces new and useful results within the principles upon which patents 
are granted. Globe Knitting Works v. Segal, 248 Fed. (C. C. A. 3d) 
495, 498, 160 C. C. A. 505 ; Neill v. Kinney, 239 Fed . (C. C. A. 3d) 309, 
314, 152 C. C. A. 297; Railroad Supply Co. v. Hart Steel Co., 222 
Fed. (C. C. A. 7th) 271, 274, 138 C. C. A. 23; Diamond Rubber Co. v. 
Consol. Tire Co., 220 U. S. 428, 434, 435, 31 Sup. Ct. 444, 55 L. Ed.' 
527 ; Thropp & Sons Co. v. De Laski & Thropp Circular Woven Tire 
Co., 226 Fed. (C.C. A. 3d) 941, 947, 141 C. C. A. 545. 

The learned trial judge found that Miles "undoubtedly produced, 
and was the first to produce, as a concrète tangible thing, a device by 
the use of which patches could be put on automobile tires handily, 
quickly and with good job results," and that "he has made a highly 
useful thing, and there is great practical merit in his claim to be left in 
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the undisturbed possession of the sole right to deal in what, in a very 
emphatic practical sensé, he has created." But the judge found, in 
iine with Union Hardware Co. v. Selchow, that the patentée had done 
nothing more, and had, in conséquence, not made an invention. It 
may be that this case présents an instance where, invention defying 
définition, the diiïerence betvi'cen a patentable improvement and one 
that is produced by the skill of the calling rests upon a différence of at- 
titude betvveen the minds of those whose task it is to décide it. Seward 
Trunk & Bag Co. v. Ostervi^eil, 252 Fed. (C. C. A. 3d) 138, 164 C. C. 
A. 248. However that may be, we are constrained to differ with the 
leamed trial judge in holding against patentability ; for we feel, that 
while Miles' invention was not a great one, it was, nevertheless, a real 
one. 

[2] The device of the Low patent, if an invention, is even less of 
one than Miles'. Yet, limited to the use for which it is intended, being 
peculiarly, if not entirely, adapted for use in the Miles apparatus, 
adding to it convenience in carriage and speed in opération, we think 
it contains in small measure the quality of invention and is entitled to 
a patent within its scope. 

We are of opinion that the claims of the patents in suit (1 and 4 of 
Miles and 1, 5, 8 and 16 of Low) are valid. 

The issues of infringement may be disposed of in a few words. 
The défendant has taken bodily the plaintifï's commercial device, in 
which are found the inventions of the two patents, and dénies in- 
fringement on the ground of their invalidity; or, should the Miles 
patent be found valid, then on an interprétation of its claims suffi- 
ciently narrow to confer upon him the privilège of walking away 
with the invention. We iind infringement. 

We therefore direct that the decree below be reversed, that the bill 
be reinstated, and the action proceed in harmony with this opinion. 



DENTAL CO. OF AMERICA v. S. S. WHITE DENTAL MFG. CO. 

(Circuit Court of Appeals, Tliird Circuit. July 10, 1020.) 
No. 2558. 

1. Patents <S=»259— Making one élément of a tooth constituted contributory 
infi"ingcmf>nt. 

A défendant, which under contract with a dental manufacturer made 
one élément of a tooth, wliicli, when joined to another part by .sucli manu- 
facturer, as intended, formed a complète tooth that infringed complain- 
ant's patent, held a contributory Infringer. 

3. Patents 'S=»288 — Contributory infringer subject to suit in district wiiere 
acts are committed. 

A contributory Infringer is subject to suit in the district where it com- 
mitted its part of the infringement and lias a regular established place 
of business. 

3. Patents «^=338— 762,389, for tootli, valid and infringed. 

The Davis patent, No. 762,289, claim 1, for a crovvn tooth is for a new 
combination of old éléments which produces a better resnlt than any- 
thlng in the prier art, was not anticipated and discloses invention ; also 
held infringed. 

©=»For other cases aee aame topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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Appeal from the District Court of the United States for the Eastem 
District of Pennsylvania ; Oliver B. Dickinson, Judge. 

Suit by the S. S. White Dental Manufacturing Company against the 
Dental Company of America. Decree for complainant, and défendant 
appeals. Affirmed. 

See, also, 263 Fed. 719. 

Charles H. Howson, of Philadelphia, Pa. (Charles D. Woodberry and 
Odin Roberts, both of Boston, Mass., of counsel), for appellant. 

Henry N. Paul, Jr., and Joseph C. Fraley, both of Philadelphia, Pa., 
for appellee. 

Before BUFFINGTON and WOOLLEY, Circuit Judges, and 
WITMER, District Judge. 

WOOLLEY, Circuit Judge. The S. S. White Dental Manufactur- 
ing Company, assignée of Eetters Patent No. 762,289, granted June 14, 
1904, to Frank H. Davis, brought this suit for infringement. The Dis- 
trict Court found the first claim of the patent — the only one in issue — 
valid and infringed. The défendant appealed. 

At the threshold of the case there arose a controversy as to what 
is the subject matter of the patent. Ostensibly the patent is for a 
"Crown Tooth." The défendant says that in the nomenclature of 
the art thèse words describe a definite and well known article of 
manufacture, adapted and intended to restore a natural crown, and 
include a tooth composed of a porcelain facing and a metallic back- 
ing and also means — such as a post or collar — for attachment to a 
natural root. The pertinency of this définition appears from the 
defendant's claim thaï ail it manufactured was porcelain facings of 
teeth— at most only one élément of the invention — and that thèse 
facings (even though designed after the keyway of the invention) were 
not used in crowns thus defined; therefore it did not infringe. Al- 
though by its title the patent purports to be for "Crown Tooth," and 
although the patentée, describing the subject matter of the patent, 
said in the spécification that his invention relates to certain improve- 
ments in "crowns for teeth," it should be noted that he also said his 
invention relates "more particularly to the manner of securing the 
face-plate of said crown to the backing." The face-plate being the 
front part of a tooth and the backing being the back part, the two 
make a tooth, whether later the tooth is put in a crown or used other- 
wise. To thèse parts, whether separate or joined in a tooth, the 
patentée makes no claim of invention. liis invention résides in the 
place of bringing them together and the manner of fastening them to- 
gether. We think the terms of the patent are broad enough to cover 
teeth whose parts interlock after the manner of the patent. We there- 
fore lay aside the question of the scope of the invention as limited by 
the title under which the patent was granted. 

But the défendant says even so it did not infringe because it made 
but one of two parts of the tooth, and because the part it made was 
as susceptible of innocent use as it was of guilty use. Thomson- 
Houston Electric Co. v. Ohio Brass Ce, 80 Fed. 712, 723, 26 C. C. A. 
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107; Winne V. Eedell (C C.) 40 Fed. 463; Edison Light Co. v. Pen- 
insular (C. C.) 95 Fed. 669, 674. Even if this were true, the facts of 
the case show but one actual and intended use of the facing made by 
the défendant and that was its use with a backing made by another 
manufacturer, afterward put together and sold by the latter, thereby 
justîfying to this extent the plaintiff's charge of contributory infringe- 
ment against the défendant. 

[1,2] The évidence establishes, we think beyond vahd dispute, that 
the défendant made what a mechanic would term the female facing 
of a tooth, under contract with a dental manufacturer that made the 
maie backing, and that the two parts when later put together made a 
complète tooth within the terms of the patent as we construe it. If 
the tooth with such facing and backing and corrélative locking means 
was the tooth of the patent, the défendant contributed to infringement 
by making one élément with intent that it should be united with the 
other éléments, though later united and completed by another person. 
Leeds & Catlin Co. v. Victor Talking Machine Co., 213 U. S. 325, 29 
Sup. Ct. 495, 53 L. Ed. 805. For such act it must answer in a suit 
instituted in the jurisdiction where it committed its part of the infringe- 
ment and had a regular and established place of business. Judicial 
Code, § 48 (Comp. St. § 1030). Thus disposing preliminarily of the 
defendant's liability as a contributory infringer, if infringement there 
was, and of the question of jurisdiction of the District Court to enter- 
tain an action charging it with such infringement, the case résolves 
itself into the customary issues of validity and infringement. 

[3] The tooth of the patent consista as we hâve said of a porce- 
lain facing and a metallic backing with an interlocking fastening 
device intended to overcome the ever présent tendency of porcelain 
facings to split under the strain of mastication. Many inventors had 
for many years striven to do the thing which Davis claims he has done, 
and had striven to do it with the same three éléments of facing, back- 
ing, and interlocking key diflerently positioned and disposed. In the 
tceth of some inventors we fînd the métal key buried and bumed into 
the porcelain facing, the corresponding keyway being in the métal 
backing. Notable among thèse were patent No. 566,695 to Mason; 
patent No. 441,265 to Van Woert; and the Roach Wedgelock Tooth. 
In the teeth of some of thèse patents, the key and keyway were parallel 
to the facing and backing surfaces as in Mason and in the French pat- 
ent No. 794 to Evslin and Ott. In others the key was positioned at 
an angle or was shaped with angular sides so that the key in the fac- 
ing and the keyway in the backing, instead of being parallel to the sur- 
faces of thèse parts, were on an incline, as in Roach's Wedgelock 
Tooth and in the Van Woert tooth. 

Diiïering from teeth of this type with the key embedded in the fac- 
ing, the prior art also contained teeth with key between facing and 
backing with keyways in both (Evslin and Ott French patent of addi- 
tion No. 794 and 1115) and key in the backing and keyway in the fac- 
ing and also kcys and keyways differently positioned, one with the 
key and keyway parallel to the surfaces of the two parts (Thom's 
British Patent of 1857 and Steele's Interchangeable Tooth) and anoth- 
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er with the key and keyway parallel thereto but so shaped by angles 
as to perform (the défendant claims) the exact drawing-in f unction of 
the key and keyway put upon an incline to the surfaces of the parts 
in the Davis invention. Such was the invention of Evslin and Ott, 
French Patent No. 319,555, to which we shall presently refer. 

In ail thèse arrangements teeth split. But they split more readily 
in some than in others according to the manner and degree in which 
the pressure, thrust, or strain from mastication was taken up ; that is, 
according as it was confined to and centered in the facing or carried 
to and spread over the backing. 

The thing Davis claims to hâve donc was not to invent a new élé- 
ment in a tooth but to take old éléments from the art and put them 
in new relation. He put the key in the métal backing. There was 
nothing new about this. He then gave the key thus positioned an 
old incline of a prior art facing key. Hère also there was nothing 
new. But when he took thèse two old things from their separate 
places in the art and put them together, he brought a new thing into 
the art, unless Evslin and Ott were before him with the invention of 
their French patent. 

What new thing did Davis do, and what new and useful results did 
he get merely by combining two éléments admittedly old? By placing 
the key on the métal backing instead of on the porcelain facing, he got 
rid of the risk of face-plate splitting incident to burning in the key. 
This alone was not new. But in fastening the key in the backing and 
cutting a corresponding keyway in the facing on an incline, — that is, 
in giving an old backing key the old direction of a facing key — he took 
from the brittle facing the strain of mastication at the place where 
the key came into compression with it, and (using the incline of the key 
to draw the entire surface of the porcelain facing flatly against the 
entire surface of the métal backing), he relieved the former of the 
strain of mastication and carried it to and distributed it over the 
entire surface of the latter. In other words, merely by inclining 
such a key as was found in Steele, he brought the facing and back- 
ing together in such relation that the métal backing instead of the 
porcelain facing withstood substantially the whole strain and thereby 
reduced to a minimum the natural tendency of porcelain to split under 
strain. As we hâve said, this was new, except, perhaps for the Evslin 
and Ott invention. 

It seems a little thing for Davis to take what was right before him, 
transpose key from facing to backing and keyway from backing to 
facing and change the position of both from parallel to incline. Yet, 
little as it was, it has resulted in this litigation, in which it appears quite 
conclu sively that its achievement — for which both parties are con- 
tending vigorously — was an advance in the art which measurably solv- 
ed the long standing problem of means to prevent splitting of the 
porcelain part of a tooth. 

The District Court found this to be invention. If it is not invention 
it is only because it was anticipated by the prior invention of Evslin 
and Ott. Thèse inventors placed a métal key on the backing with a 
corresponding keyway in the facing of a tooth just as in Davis; but 
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differing from Davis, neither was inclined. While both key and key- 
way were parallel to the surfaces of the parts to which they respective- 
ly related, the key was triangular in shape in the sensé of being hroad- 
er at the top than at the bottom, and was undercut from its outer 
surface inward toward its base. The action of such an undercut trian- 
gular key when moved in a keyway of corresponding shape (though 
parallel to the surface of the parts), is to draw the facing toward the 
backing and on contact to cari'y the thrust or strain of mastication to the 
backing in a way suggestive of that of the Davis inclined key and key- 
way. Admittedly this was close to Davis ; and if it had stopped there 
it might hâve anticipated his invention. But it happened that the keys 
as shaped in the two inventions did something more than draw the 
facing to the backing. The inclined key of Davis drew the facing to 
the backing and held it there substantially without pressure. Being 
almost whoUy relieved of pressure, the tendency of the facing to split 
was substantially overcome. This was a good thing. The key in Evs- 
lin and Ott also drew the facing to the backing, but in a way that did 
not so completely relieve it of pressure. Indeed, on the contrary, 
their wedge key, as it traveled in its keyway, exerted a latéral pres- 
sure and spread the facing. This was a bad thing. This action, if 
left alone, instead of decreasing the tendency of porcelain to split, ac- 
tually increased it. If not arrested, then, obviously, there was no limit 
to the splitting action of the Evslin and Ott wedge key with under- 
cut edges. The greater the strain, inevitably the more certain the 
split. But as we read this patent, it made provision for a floor in 
the facing intended to act as a stop to the key in its wedging action 
and to limit the inévitable splitting resuit. Àlthough such floor or 
stop to key mechanism with an inhérent splitting action operated to 
reduce the liability of the facing to split, it is clear that such triangular 
undercut key did not cause practically the entire thrust of mastication 
to be spread over the entire surface or area of the backing as in the 
Davis invention, but allowed a part of the thrust or strain to be direct- 
ed against the porcelain facing itself, weakened as it was by the under- 
cut slot made to receive the wedge-shaped key. This division of strain 
between facing and backing the Davis key avoids. By its manner of 
drawing-in, the Davis facing is so positio'ied against the backing that 
the backing takes up and cares for substantially the entire thrust. 
Therefore, we think, that, even if the incline of the Davis key efïects 
the same drawingj-in of the Evslin and Ott parallel wedge-shaped key, 
it does it in a différent way, and advances a step farther in solving the 
problem to which the contesting inventors had addressed themselves, 
in reducing splitting by more complète strain distribution. Eyidenced 
by practJcal results it is shown that in the Davis tooth porcelain split- 
ting is reduced to a point that is negligible. There is no évidence of the 
results of the Evslin and Ott invention, as it had not, so far as the 
record shows, gone into gênerai use. We fînd in the Davis tooth pat- 
entable invention. 

The reasoning by which we hâve arrived at this conclusion also 
bears on the issue of infringement, because the alleged infringing 
tooth (which in physical stnicture resembles Evslin and Ott not at 
ail), bas, like Steele, a key in the backing, but unlike Steele and yet 
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like Davis, it has the key inclined instead of parallel to the surface of 
the backing. As an additional feature, the key of the alleged infringing 
tooth is cone-shaped, the larger end being uppermost ; the keyway in 
the facing being of course correspondingly shaped. The défendant, 
while admitting that its key, like Davis, is in the backing and inclined, 
claims it is unlike Davis but is like Evslin and Ott in being cone-shaped. 
Its conical key, the défendant maintains, is the équivalent of the Evslin 
and Ott flat triangular undercut key, because, it argues, the curved un- 
dersides of its cone-shaped key perform the same drawing-in function 
in their travel in a corresponding keyway that the undercut sides of the 
Evslin and Ott triangular key perform in their travel in its correspond- 
ing keyway. Regarded from the standpoint of abstract mechanics, 
this may be true ; but considered with référence to the actual mechan- 
ism of the defendant's interlocking means and the manner of its 
opération, we doubt it for several reasons: If the undersides of the 
defendant's cone-shaped key are the mechanical équivalent of the 
sharp undercut angles of the Evslin and Ott key as means to draw the 
facing to the backing, the défendant, we think, does not use them for 
that purpose. Instead of reh'ing upon the conicity of its key to draw 
in the facing as Evslin and Ott relied upon the angles of their key to 
do that thing, the défendant departed from the parallel key of Evslin 
and Ott and borrowed from Davis the incline of bis key — for some pur- 
pose, manifestly. As the only purpose or function of the incline of a 
key with which we are familiar is to draw the facing to the backing and 
to hold it there, the défendant, in using the incline, draws in the 
facing by the incline and by the incline alone, as we comprehend the 
exhibits and read the record. If, however, the incline and undersides 
of the conical key are so made that they actually cooperate in the draw- 
ing-in action, the incline is manifestly the master factor; the under- 
sides of the cône are a superfluous factor ; for the incline will produce 
the resuit inevitably, while the curved undersides of the conical key 
will do no more than supplément what the incline would do alone. If 
the defendant's cone-shaped key were not inclined but were parallel 
to the surface of the backing, its undersides doubtless would function 
to draw in the facing on the principle of the undercut angles of the 
Evslin and Ott narallel key. But the défendant prefers an incline, and 
in using an incline capable of but one function the inescapable infer- 
ence is that it uses it for that function. That in its commercial tooth 
the défendant relies for drawing-in action not upon the conicity of its 
key but upon the incline of the key borrowed from Davis is shown by 
évidence that its conical key standing in its inclined position is loose. 
Being loose, the key as drawing-in means cannot function conically. 
It can ftmction only by the incline. Therefore, we gather that the 
key of the defendant's tooth, though conical in shape, is intended to do 
and actually does nothing différent from what is donc by the key in the 
Davis tooth, except as to a feature not in issue. 

For thèse reasons, tediously recited, we are of opinion that in hold- 
ing the first claim of the patent valid and infringed the District Court 
committed no error and that its decree must be 

Affirmed. 
266 F.— 34 
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BBLLOWS et al. v. NEW YORK CENT. R. CO. (two cases). 

(Circuit Court of Appeals, Second Circuit. May 12, 1920.) 
Nos. 180, 181. 

Patents «='328—762,796 and 762,858, for car sill, void for lack of invention. 

Tlie Bellows patents. No. 762,796 and No. 702,858, for a car sill, con- 
sistlng of a steel channel reinforced by an angle bar, held void for lack 
of invention. 

Appeal f rom the District Court of the United States for the South- 
ern District of New York. 

Two suits by Arthur B. Bellows and others against the New York 
Central Railroad Company. Decrees for défendant, and complainants 
Bellows and Slack appeal. Affirmed. 

George H. Parmelee and Clarence P. Byrnes, both of Pittsburgh, 
Pa., for appellants. 

Robert J. Fisher, of Washington, D. C, for appellee. 

Before WARD, ROGERS, and MANTON, Circuit Judges. 

MANTON, Circuit Judge. The patents were issued on June 14, 
1904, to the appellant Bellows, for car sills. Thereafter the Cambria 
Steel Company became the exclusive licensee under this patent. A 
provision of this license agreement provided that it was the under- 
standing of the parties that if the patents were declared invalid, or 
found to inf ringe patents to others, the Cambria Steel Company would 
hâve the right to surrender the agreement and would not thereafter 
be oBligated to pay royalties under it. After the décision of the Dis- 
trict Court, the Cambria Steel Company refused to further be bound 
and discontinued payment of royalties pursuant to the terms of this 
agreement. There lias been a severance of parties granted, and this 
appeal is prosecuted without the Cambria Steel Company or its aid. 

The patents relate to railroad freight cars, and particularly freight 
cars having flat bottoms, such as flat cars and gondola cars, as dis- 
tinguished from hopper cars, where there is no flat floor. The patent 
relates to the sills supporting underframes of the cars on which the 
body is mounted. They are the supporting longitudinal sills, and es- 
pecially the center sill, which forms the backbone of the car, running 
lengthwise of the car frame from end to end. Thèse are connected 
with the center and side sills by body bolsters. The claims involved in 
patent No. 762,796 are 1, 7, 10, 11, 12, 13, 14, 15, 16, and 17; and 
claims 1 to 9, inclusive, of patent No. 762,858. The suggestion of 
counsel is that the foUowing language covers each: 

"A car sill, consisting of a channel reinforced by an angle bar or other 
flanged shape secured to it at any point below its top and between the body 
bolsters, and In some instances extending below the bottom of the channel. 

"A car sill, composed of one or more channel girders, each of which has a 
reinforcing angle bar secured to it at a point between the bolsters, and not 
projecting elther above or below the flanges of the channels making up the 
sills." 

^=3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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The need for steel sills came at a period of the transition from wood 
to Steel cars. The problem, if there was one involved, was to avoid 
the fish-belly shaped sills, and arrange for a proper distribution of the 
strains and stresses. It involved having due regard for the buffing 
strains and the economical manufacture of the sills. The inventor 
in his spécifications states that — 

"Heretofore, in order to obtaln the necessary strength at the central por- 
tion of car sills, the webs of thèse sills liave been commonly formed of gradu- 
ally increasing depth from the ends toward the center. The maklng of thèse 
sills, whether formed of pressed steel shapes or of a sheet with angles riveted 
along its edges, has been an expensive opération, and necessltated the use of 
spécial aud expensive niachinery. My invention obviâtes this dlfflculty, and 
it consists in securing along the central part of the sill a separate longitudi- 
nal strengthening member; this member adding the necessary strength at the 
desired points." 

The transition period between the wooden and steel cars, and the 
making of necessary repairs in used cars, brought out many types of 
sills and reinforced channels used as sills. This record is topheavy 
with instances of the inventor's idea of reinforcing structural steel 
beams used as supporting sills for freight cars and other load-carrying 
appliances. Indeed, it has been the subject of grant of several patents 
which hâve been oft'ered as part of the prior art. The reinforcing" 
angle and other bars hâve long been secured along the lower edge of 
roU channel beams in varions structures, including cars and their parts, 
as well as the framework of buildings and bridges. Straight channel 
sills of pressed steel were rolled, as were straight sills of channel form 
built up from plate and angle bars. Steel fish-belly sills of channel 
form, each of which was provided with a reinforcing angle secured 
along its lower edge, was used in 1900 and 1901 on railroads and manu- 
factured by the Pressed Steel Car Company. In some instances this 
angle was flush with the bottom of the sill, and in others extended be- 
yond the bottom of the sill. 

This prior use illustrâtes the reinforcing of sills. To be sure, they 
were of the fish-belly shape, as distinguished from the Bellows straight 
sill, or roll shape reinforced ; but drop bottom gondola cars were built 
for the Louisville & Nashville Railroad and used by it as early as 1895. 
In its cars there was bolted to the sills of the cars, which were of 
wooden timbers, along its lower inner edge, a smaller reinforcing tim- 
ber, which was flush with the bottom of the sill and extended from bol- 
ster to bolster; the ends of the reinforced beams being notched or 
gained, so as to rest upon the upper surface of the bolster. But straight 
steel beams, used for carrying loads and for meeting stresses and 
strains of heavy loads, were old in the arts. In the shipbuilding art, as 
appears in the patent to Withy & Siveright, No. 14,885, granted in 1886, 
and to Stuart, granted June 3, 1890, girders in the form of channels 
were both built up and intégral, which were provided with angle rein- 
forcements at the point of stress. In the building art, straight chan- 
nels were reinforced at the point of stress by reinforcing plates. 

We think that it did not constitute invention to make and reinforce 
straight channels and use them as sills. It was an obvions expédient 
to take care of stresses and strains. The idea of making a car sill frorn 
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rolled material, which was for years made and could be purchased in 
the open market, was not the subject of patentable invention. The re- 
inforcing of the car sill was long before anticipated. The publication 
which was offered in évidence of the Master Car Builders' Association 
antedated the time of conception of this invention. What the inventer 
did was to apply to the steel sill a reinforcement analogous to that 
which had been applied to wooden cars. We think that the claim of 
advantages of greater strength in appellants' construction over that of 
the fish-belly shaped sills was fuUy met by the proof that fish-belly 
sills hâve not been supplanted by straight sills and are in very extensive 
use, and, even in this day, may be found as a prevailing type. 

What advance was made by the appellant Bellows was simply an 
outgrowth of mechanical construction required for the transition period 
from wooden to pressed steel cars, in the matter of rearrangement and 
readjustment of the many parts necessary for the building of the car. 
We find nothing of an inventive character in what he accomplished. It 
was never the object of the patent laws to grant a monopoly upon an 
idea which would naturally occur to a mechanic in the ordinary prog- 
ress of manufacture. Atlantic Works v. Brady, 107 U. S. 192, 2 Sup. 
Ct. 225, 27 L. Ed. 438. It was held not patentable to place a strip of 
steel upon a horizontal leather part of a shank strip for the purpose of 
stififening it. Crouch v. Roemer, 103 U. S. 797, 26 L. Ed. 426. And it 
was no invention to place a stiffening rib upon the under surface of a 
grate bar. Parson Mfg. Co. v. Coe, 185 Fed. 522, 107 C. C. A. 628. 
Nor was it patentable to reinforce a plowshare by a patch of soft métal 
welded into the inner face. Moline Plow Co. v. Omaha Co., 235 Fed. 
519, 149 C. C. A. 65. "Invention in reinforcement is to be found only 
in discovering a new principle or employing new means embodying the 
old i-r^nciple." Turner v. Lauter Piano Co., 248 Fed. 930, 161 C. C. 
A. 48. _ 

We agrée Avith the District Judge that any reinforcing of the steel 
sills would occur to the lay mind, not to speak of the skillt.d mechanic. 
In view of the prior art and publications as disclosed by this record, we 
are satisfied that no invention is disclosed in appellants' idea of métal 
sills. 

The decrees are affirmed. 



EELLOWS et al. v. NEW YORK CENT. R. CO. 
SAMB V. PRESSED STEEL CAR CO. 

(Circuit Court of Appeals, Second Circuit. May 12, 1920.) 
Nos. 182, 183. 

1. Patents «S^SSg — 693,318, for car construction, anticipated. 

Tlie Bellows patent, No. 693,218, for a car having a longitudinal slU 
with a sectional end spliced to the body of the sill at a point betwoen the 
body bolster and its end, to facilitate removal and repair of the end por- 
tion in case of injury from collision or buffing held void for anticipation 
by uses in the prior art. 

iS=For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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2. Patents <S?='27(3) — L'sing repair methods in new construction not inven- 
tion. 

ïhe idea of using in new cars a construction tlieretofore used in repair 
jobs held not invention. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suits by Arthur B. Bellows and others against the New York Cen- 
tral Railroad Company and against the Pressed Steel Car Company. 
Decrees for défendants, and complainants Bellows and Slack appeal. 
Affirmed. 

George H. Parmelee and Clarence P. Byrnes, both of Pittsburgh, Pa., 
for appellants. 

Alfred W. Kiddle and Wylie C. Margeson, both of New York City, 
for appellees. 

Before WARD, ROGERS, and MANTON, Circuit Judges. 

MANTON, Circuit Judge. Thèse actions were heard as one and 
will be treated in one opinion. 

[1] When the actions were tried in the District Court, the Cam- 
bria Steel Company, an exclusive licensee of the appellants, joined in 
the action. The claims were held invalid in the District Court and 
the Cambria Steel Company refused to prosecute an appeal. Its li- 
cense agreement, dated February 21, 1900, contained the following 
clause : 

"Tliis agreement is based upon tlie understanding that tlie patents of tlie 
parties ot the first part are valid. and if any of tliem sliall be Invalid, or shall 
infringe patents to others, tlie party of tlie second part shall hâve the rlght 
to surroiider thls agreement, and shall not thereafter be obliged to pay royal- 
ties under it." 

Prior to making this agreement, the Cambria Steel Company was 
not engaged in the business of making structural steel cars, but be- 
came engaged in such manufacture thereafter. Under the license 
agreement, they agreed to pay the appellants $5 per car, and did so up 
to the date of the decree below. Many cars were built, and a consid- 
érable sum was paid as royalties. When the Cambria Steel Company 
refused to further pay royalties, or to prosecute this appeal, a motion 
for a severance of parties was granted, and thereafter the individual 
plaintiffs prosecuted the appeal. A motion was thereafter made to 
dismiss this appeal. It was denied. At the time of such déniai, it was 
determined to hear the merits of the appeal, when we might recon- 
sider the motion to dismiss. The license to the Cambria Steel Com- 
pany appears to be a right to make and sell the cars, using the con- 
struction which the appellants contend, is covered by their patent. It 
was not an assignment. Waterman v. Mackenzie, 138 U. S. 252, 11 
Sup. Ct. 334, 34 L. Ed. 923. The Cambria Steel Company could not 
sue in its own name alone, and Bellows and Slack were made parties. 
We are satisfied that the appellants hâve an interest in maintaining 
the validity of the patents. The patent has expired, and no injunction 
can be granted. The infringement alleged at bar is in référence to the 

@=5For other cases see same toplc & KEY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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car made by the manuîacturer and used by the railroad company in 
1910. Notice of infringement was not given until 1915. However, 
we shall pass upon the merits of the case, rather than dismissing the 
appeal, as urged by the appellees. 

The patent in suit relates to a sill, which has been referred to as a 
"spliced sill," used in the manufacture of the underframe which sup- 
ports the car body of freight cars. Frames of this and like character 
were made of wooden beams and planking prior to 1898. Then the 
Steel car made its appearance. Steel plates and sheets were pressed 
by high hydraulic presses into différent shapes, and replaced wooden 
parts in the wooden cars. Among the parts wherein steel replaced 
wood were the latéral sills, which not only supported the load, but 
were obliged to meet the buffing blows and collisions, which are of 
everyday occurrence in the life of a freight car. 

On the llth of February, 1902, the patent hère considered was 
granted to Bellows. L,ater the appellant Slack obtained an interest in 
the patent by assignment. Claims 2 and 3 of the 13 claims of the pat- 
ent are in suit, and are as f oUows : 

"2. A car having a longitudinal sill wlth a sectioual end spliced to the 
body of the sill at a point between the body bolster and its end, substanti- 
ally as described. 

"3. A car having at the side a plate glrder with an end portion detachably 
fixed to the body of the plate glrder at a point between the body bolster and 
the end, substantially as described." 

In his spécifications the inventor says: 

"The center sill and plate girders are preferably made sectlonal — that Is to 
say, divided at each end at a point between the body bolster and the end of 
the car — and spliced, as at /J ; the spliclng, which is suflBciently illustrated 
in Fig. 3, being effected by suitable flanged sections and rivets. The object is 
that, in case the car should be injured at the end by collision, the damaged 
end sections of the sill and plate girders may be dctached and replaced wlth 
relatively small cost, as compared with cutting out and replaclng the entire 
sill. as in prior car constructions, or replaclng the entire plate girders. With- 
in the scope of my broader claims I may, however, make the sill, or the plate 
girders, or both, continuons throughout their length. For economy of con- 
struction I preferably form plate girders of less depth from the body bolster 
outwardly than between the body bolster, as shown at JS} in Fig. 1." 

The act of infringement relied upon by the appellants, was the sale 
of a car on July 26, 1910, by the Pressed Steel Car Company, and the 
use of said car by the New York Central Railroad Company. Read- 
ing the patent, taken in conjunction with the testimony of the inventor,, 
it is clear to us that the invention relates to making longitudinal sills 
of cars in sections and splicing end portions or sectional ends of the 
central portion of the sills at a point between the body bolster and 
the end of the car; the object or purpose being to easily repair the 
end sections of the sill, if damage should occur by reason of collision 
or buffing, the thought being that the repair would be less costly, and, 
instead of the entire sill crumbling or bending, which might resuit 
in the loss of the entire structure, the greater part of the car could be 
spared damage by the injury being confined to the sectional end, due 
to the splicing of the sills at a point between the body bolster and the 
end of the car. The splicing of the sills, referred to, at a point be- 
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tween the body bolster and the end, does not confine the construction 
to original construction, but may involve the repair of a section of the 
car which may hâve been damaged by collision. The longitudinal sill, 
referred to in claim 2, is not limited to any particular character of sill. 
It may be composed of métal beams and of suitable section, as the 
spécification reads. It comprehends any kind of a sill, whether it he 
wood or métal, or a composite of wood and métal. The plate girder 
referred to in claim 3 (which is referred to in the spécifications as 
métal in the sida sills) is used in the side sills, as it is referred to in 
the spécifications as "métal plates having one or more flanged métal 
pièces at the top and bottom edge." Thus the inventor utilized web 
plates with a rein forcing angle on the top to form the top chord, and 
a reinforcing angle on the bottom forming the bottom chord. 

We are satisfied that thèse plate girder sides, when used in gondola 
or flat cars, are cargo-carrying members, intended to carry part of 
the load, and in turn transmit the same to the body bolster. The plate 
girder, extending between the body bolster and into the space between 
the body bolster and the end of the car, is the body or web of the 
plate girder, and it is to this that the end portion or sectional end 
is to be spliced by flanged sections and rivets. The manner of uniting 
the central and end portions is by a butt splice. The webs of the 
central and end portions abut each other and are spHced together by 
means of spliced plates. In the construction of thèse cars by the Cam- 
bria Steel Company, using this sectional sill, the lower angle or chord 
is continuous f rom end to end of the car. It is by thus splicing that the 
inventor is able to "remove and replace without necessarily removing 
the car from the track or even unloading the car." Whether this is 
donc, as claimed by the inventor, must necessarily dépend upon the 
force of the collision and damage done. It is contended by the appel- 
lant that it requires the features of the two claims to make up the 
total of Bellows' invention of the détachable underframe end, but we 
fail to find any combination of the features of the two claims together 
referred to in the patent. It is not referred to as a "détachable under- 
frame end," nor does the patent require the splice to be adjacent to the 
body bolster. This is not found in the claims in suit. We agrée with 
the District Court that the claims refer to détails of construction. 

[2] On examining the prior art and prior uses in this structural sill 
art, we are not convinced that the appellant Bellows was the first to 
make a successful structural sill car. Hardie and Reese built a car 
with structural steel shapes long prior to Bellows' period. The Lehigh 
Valley tender underframe, which bas been oflfered in évidence, shows 
the method of splicing thèse underframes by the splicing of center 
sills. The proofs establish that for many years prior to the inventor's 
date of conception the Lehigh Valley Railroad Company had folio wed 
the practice of splicing center sills of damaged locomotive tender un- 
derframes. Center sills and side sills were of roUed channels, the 
lightest of them being about 6 inches in depth, and some were 12 inch- 
es in height. Any expérience which this railroad company had, 
and in which the in jury was sustained by collision, it was found that 
it resulted principally in bending or breaking the center sills between 
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the body bolster and the end sills, and its spliced center sills, comprîsed 
of rolled channel, and extended through the bolster at each end of 
the car, and had sectional ends spUced thereto at a point between the 
bolster and the end sills. The drawings which were offered in évi- 
dence clearly show the cars having true body bolsters. Nor can it be 
said that this is not an apt case of inception, because the construction 
as used by the Lehigh Valley Railroad Company was in connection 
with a tender. It is true that the inventor hère entitles his patent a 
Steel car ; but, when examined as to claims and spécifications, it is found 
that the invention has to do with the sills used in car construction. 
The appellants are therefore confronted with the rule so long estab- 
lished and time-honored : That which infringes, if later, would an- 
ticipate, if earlier. Peters v. Active Mfg. Co., 129 U. S. 530, 9 Sup. 
Ct. 389, 32 h. Ed. 738; Knapp v. Morss, 150 U. S. 221, 14 Sup. Ct. 
81, 37 L. Ed. 1059. 

Applying an old contrivance in a new way, if such it be, to this 
analogous subject of constructing the underframe of a car, without 
any novelty in the mode of applying the old construction to the new 
purpose, is not a valid subject-matter of patentable invention. The 
idea that using the construction theretofore used in repair jobs for new 
cars is not invention. National Harrow Co. v. Quick, 74 Fed. 236, 
20 C. C. A. 410. 

It also appears from the testimony that there were 2,000 Baltimore 
& OjEo cars made embodying center sills having sectional ends spliced 
thereto at a point between the body bolster and the end of the cars — 
precisely the construction contended for in claim 2 of the patent in 
suit, and part of which were delivered on December 20, 1899. Some 
of thèse cars went into service before the date of this application. We 
think the construction of thèse cars anticipâtes appellants' invention. 
An examination of the drawings of the so-called Erie cars, contract 
for which construction was made Aueust 2, 1899, and as appears from 
a tracing dated December 11, 1899, shows the central longitudinal sill 
with a sectional end spliced to the body of the sill at a point between 
the bolster and its end. The first car was delivered February 25, 
1900, and the last car shipped May 19, 1900. In view of this construc- 
tion, we cannot escape the conclusion that the idea of splicing was 
originated by Mr. Hanson. He supervised the construction at the 
Pressed Steel Car Company's plant. In the latter part of 1896 and 
the early part of 1897 one Hardie, of Pittsburgh, designed a steel 
hopper car for the Pittsburg, Bessemer & Lake Erie Railroad. The 
drawings, which were completed January 22, 1897, and under which 
a large number of cars were built by the Schoen Pressed Steel Com- 
pany, provided for a plate girder side with an end portion detachahly 
fîxed to the body of the plate girder by spliced plates running forward 
and back of the bolster. It is immaterial that the lower angle of this 
car is continuons from end to end, for the reason that in the appel- 
lants' structure, as indicated in the patent in suit, the lower chord or 
angle 9 of the plate girder side projects beyond the bolster for the 
purpose of being utilized as one of the splicing members. This is 
what was done in the Hardie car. The sectional end of the Hardie 
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car is just as detachably fixed to the plate girder side as a sectional end 
or end portion of the appellants' car. The Hardie car discloses the 
use of the plate girder side as a load-carrying member with a sectional 
end spliced thereto, and this construction will permit the sectional end 
or end portion of the plate girder side to be replaced in a damaged 
car just as readily as in appellants' car, by removing the rivets at the 
head of the bolster, uniting the section end with the gusset plate, and 
either straightening or cutting otï the lower angle. This sectional end 
may be repaired. 

We think that, construing claim 3 either broadly or reading it lit- 
erally, and limiting it to a construction in which the web of the plate 
girder side extends beyond the bolster into the space between the bolster 
and the end of the car, to which extended web a sectional end is 
spliced, or the splicing of the sectional end in front of or at or back of 
the bolster, the resuit is the same — the Hardie car is a complète an- 
ticipation. In addition thereto, it is clear that the Reese car, the draw- 
ings of which were made in the spring of 1897, which was placed in 
service on June 28, 1897, with the Pittsburg, Bessemer & Lake Erie 
Railroad, and which has been constantly in use since, anticipâtes the 
patent in suit. In thèse cars the load was carried by the plate girder 
side; the center sills being utilized for the attachment of draft rig- 
gings and for the transmission of pulling and buffing strains. The sec- 
tional end of the plate girder side in this car can be replaced just as 
readily as in appellants' car. It would only be necessary to remove 
the rivets passing through the upper angle, the web, and the lower 
angle of the sectional end. The fact that this freight car has been in 
constant use since that date is sufficient answer to the claim of com- 
mercial failure. Indeed, the subject of splicing ends of the car was 
considered in the proceedings of the Master Car Builders' Association 
in 1897. This method of construction of underframe was advocated 
by Mr. Barr, and we think he clearly sets forth the extension of the 
longitudinal sills into the space between the bolster and the end sill, 
and that to thèse extending ends of the latéral sills there could be 
secured section ends to bridge the space between the latéral sills and 
the end sills, so that, in ordinary case of damage, rep^^irs could be 
made without disturbing the gênerai frame. It may be that Bellows 
has improved on Barr's idea, but the mère fact that the new method 
of construction is a better one than the old, requiring perhaps less 
repair and having greater strength than the old one, does not alter 
the rule that it is not invention to produce a mère change in an instru- 
ment or machine of one material into another. Hicks v. Kelsey, 18 
Wall. 670, 21 L. Ed. 852. 

We conclude that the splicing of the sills between the bolster and 
the end of the car was not new, and that the appellants' patent has been 
anticipated by uses in the prior art. 

The decrees are affirmed. 
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BELLOWS et al. v. NEW ÏORK CENT. R. CO. 
SAME V, PRESSED STEEL CAR CO. 

(Circuit Court o£ Appeals, Second Circuit. May 12, 1920.) 
Nos. 184, 185. 

Patents «©^SZS — 694,715, for car constmction, anticipated. 

The Bellows patent. No. 694,715, for a métal car, clalm 19, which re- 
lates to a détail of construction of the body bolster, held anticipated b.y 
the prlor art and prior use. 

Appeal from the District Court of the United States for the South- 
ern 'District of New York. 

Suits by Arthur B. Bellows and others against the New York Central 
Railroad Company and against the Pressed Steel Car Company. De- 
crees for défendants, and complainants Bellows and Slack appeal. Af- 
firmed. 

George H. Parmelee, and Clarence P. Byrnes, both of Pittsburgh, 
Pa., for appel lants. 

Alfred W. Kiddle and Wylie C. Margeson, both of New York City,, 
for appellees. 

Before WARD, ROGERS, and MANTON, Circuit Judges. 

MANTON, Circuit Judge. Thèse actions were tried as one, and 
were heard on appeal by stipulation as one. We will therefore treat 
them in one opinion. 

A motion was made to dismiss in thèse cases, as in the cases be- 
tween the same parties involving patent No. 693,218. For the reasons 
there assigned, we shall consider the merits of the cases and dispose of 
the issues accordingly. 

Letters patent No. 694,715 were granted March 4, 1902, for a métal 
car, to the appellant Bellows. The patent expired March 4, 1919. 
Claim 19 is hère involved, and reads as foUows : 

"19. A car havlng a body bolster located over the truck bolster and formed 
w'ith a contlnuous web plate or plates, having a hole eut therein, malnly be- 
low the neutral axis, and a longitudinal siîl pa.ssed therethrough ; sald sill 
being formed of métal pièces with a diaphragm interposed at or near the- 
plane of the bolster to resist compression, substantially as descrlbed." 

The patent is entitled "a métal car." The claim in suit, however, 
covers a détail of construction of the body bolster which is part of the 
underframe of the car. The body bolster receives and transmits the 
entire weight of the car and its load to the truck bolsters. The bolsters 
are subject to torsional and latéral strains, and this, particularly, when 
the car rounds a curve in the track. The strains are resisted by and 
absorbed in the structure of the bolster, and in turn transmitted to the 
truck bolster, and finally to the wheels of the truck. 

The invention of the appellant Bellows was designed to aflford the 
désirable stiffness and rigidity to the bolster, so that it would be fuUy 
strong for carrying and transmitting the entire load. The body bolster. 

©33For other cases see same topic & KBY-NUMBBK in ail Key-Numbered Digests & Indexes 
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as used in appellant's construction, is a plate girder, being composed of 
a strong vertical web plate with reinforcing angles along its top and 
bottom, and also along its entire ends. In order to accommodate the 
through center sills, it is necessary to hâve the center of the bolster 
eut out. This is done by cutting through the web portion of the body 
bolster. The appellants' claim is that it was a new or novel idea, sub- 
ject to patent monopoly, to fill up this hole after the center sill passes 
through. After the center sill, composed of channels with their flanges 
projecting inwardly toward each other, was put in place, spécial fiUers 
were placed over the remaining open space of the hole ; the outer face 
of the web of the channel was brought against the side edges of the 
hole and reinforced by vertical angles, making a flat métal to métal 
join. The sills of the cars are supported at the bolsters, and between 
the bolsters they constitute a beam supported near the ends and load- 
ed in the intermediate part. To resist the compression strains, spécial 
fiUers or diaphragms, which were formed to conform to the inner parts 
of the channel, were inserted, completely fiUing the space between 
them. 

The appellants used two of thèse diaphragms, located between the 
center sill members within the lines of the bolster, thus efifectually re- 
sisting the closing in ; the idea being to make the bolster substantially 
of its original strength before cutting a hole. It is contended that this 
was the only solution of the problem confronting the art at the time 
of this invention. Claim 19 rests upon the combination of a diaphragm 
with the other éléments of spécial fillers, which were old, in the same 
combination. The patent issued to Bagshawe, No. 554,641, granted 
February 18, 1896, shows a center sill passing through bolsters, with 
a spacing pièce interposed between the center sill at or near the plane 
of the bolster. In the spécification Bagshawe refers to thèse pièces 
as spacing pièces, and points out their f unction as serving to strength- 
en the structure in a large measure. In the Maris patent, No. 630,385, 
granted August 8, 1899, there is shown a bolster showing a web plate 
having a hole or slot therein, through which the sill passes, mainly be- 
low the neutral axis, with a diaphragm interposed between the sills 
at or near the plane of the bolster to resist compression. The use of 
the diaphragm in a bolster interposed between the center sills at 
-or near the plane of the bolster, for the purpose of resisting compres- 
sion, is shown in the Schoen patent No. 584,709, granted June 15, 1897. 

In the Pittsburg, Bessemer & L,ake Erie car referred to, a lattice 
bolster is used, running across the width of the car to resist com- 
pression; two diaphragms are interposed between the sills at or near 
the plane of the bolster while, in addition thereto, a bottom cover plate 
was also used to resist compression. A latticed girder is the full équiv- 
alent of a plate girder. They are interchangeable, and can be used 
as desired by the engineer. Likewise it appears that, in the Pittsburg, 
Bessemer & L,ake Erie car No. 3, a diaphragm between the center sills 
is used with the idea of resisting strains. This car went into service 
June 26, 1897. But reliance is placed on the claim of the appellants 
that, in the use made by them, the sill members hâve a métal to métal 
contact with the edges of the hole in the plate girder, and the same, 
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with the diaphragm between, so that the métal of the sills and dia- 
phragm completely fill the hole. But we find the métal to métal con- 
tact between the diaphragm and the center sills in the Hardie car, and 
in the structure sKown in the Bagshawe and Schoen patents we find 
diaphragms conforming to the shape of the center sills. 

In the Maris, both bolsters and diaphragms are conformed to the 
center sills. It is apparent that the inventer did net conceive the idea 
of passing center sills through the bolster mainly below the neutral 
axis. We do not think it constituted invention on the part of the ap- 
pelants to take the diaphragm found in the Pittshurg, Bessemer & 
L,ake Erie car and use it in connection with the plate girder, since 
diaphragms were old and in use. This is particularly so since the 
évidence warrants the conclusion that the lattice girder was the full 
mechanical équivalent of the plate girder and merely substituting the 
plate girder bolster for the lattice bolster does not amount to inven- 
tion. Indeed, this state of the art was well developed and should hâve 
been known, if, indeed, it was not known, to the appellants at the time 
that patent was granted to Bellows. 

We conclude that whatever the appellants constructed was antici- 
pated by the prior art as well as by prier use. 

The decrees are affirmed. 



STEPHENSON v. SHOET. 

(Circuit Court of Appeals, First Circuit. July 2, 1920.) 

No. 1444. 

Patents <S=>338— 733,766 and 1,011,874, for garbage réceptacle, void for lack of 
invention. 

The Stephpnson patents, No. 722,706 and No. 1,011,874, for underground 
garbage réceptacles, while for convenicnt articles, both cover combinations 
of old éléments, which produce no new mode of opération and no uew 
results, inTolving exerciss of the créative faculty, and are void for lack 
of invention. 

Appeal from the District Court of the United States for the Dis- 
trict of Massachusetts ; George W. Anderson, Judge. 

Suit by Charles H. Stephenson against Milledge C. Short. Decree 
for défendant, and complainant appeals. Affirmed. 

Henry T. Williams, of Boston, Mass., for appellant. 
H. J. Jaquith, of Boston, Mass., for appellee. 

Before BINGHAM and JOHNSON, Circuit Judges, and MOR- 
TON, District Judge. 

JOHNSON, Circuit Judge. This is an appeal from a decree of the 
District Court for the District of Massachusetts dismissing the bill 
of complaint in a suit for infringement ef claims 1, 2, and 3 of letters 
patent of the United States No. 722,766, dated March 17, 1903, and 
claim 4 of No. 1,011,874, dated December 12, 1911, granted to the 
plaintiff, appellant, for underground garbage réceptacles. 

<S=3For other cases see same topic & KEY-NUMBEK ia ail Key-Numbered Digests & Indexes 
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The usual défenses of invalidity and noninfringement were set up, 
and the District Court, while holding that the validity of the patents 
"is very far from clear," found that they were not infringed by the 
defendant's devices. 

In both patents a holder or container is placed as a fixture in a cav- 
ity in the earth, and in it is a removable garbage réceptacle, which re- 
ceives the garbage and can be removed to be emptied. The container, 
in the case of each patent, is provided with a primary cover seated 
upon a flange at its top, and this cover is provided with a garbage- 
receiving mouth, over which there is a secondary cover, resting upon 
a flange in the primary cover. The opération of the secondary cover 
is thus described in No. 722,766: 

"To enable the opcrator to convenlentl.v open the secondary cover i with- 
out stooping, I provide an operating mcmber which is supported by the prim- 
ary cover h. and is preferably formed .is a treadle adapted to be moved by 
the foot of the operator, and suitable connections between the said operating 
member and secondary cover ; the arrangement being .such that when the 
operating mcmber is moved by the operator's foot, or othervi'ise, the secondary 
cover will be elevated. A simple contrivance for this purpose is shown in 
which tlic operating member is a treadle pivoted to ears on the primary cover, 
which treadle has a hub portion upon it, with a should;'r in close proximity to 
its pivot on the primary cover, and an arm or lever portion extending a con- 
sidérable distance from the fiilernm aîid having a face corrugated and adapt- 
ed to be engaged by the operator's foot." 

The whole combination may be simply described as a cylindrical 
holder set vertically into the earth and provided with two covers, a pri- 
mary one, which may be opened to admit a garbage bucket, and in 
which there is a hole. through which the garbage may be poured into 
the bucket when in place in the holder, and a secondary one, which 
covers this hole and is raised by a lever fulcrumed on the primary cov- 
er and operated by a foot treadle. 

The second patent diiifers from the earlier patent in the means em- 
ployed for raising the secondary cover. In it the treadle is rigidly 
secured to the secondary cover, and when this is closed the treadle 
projects upwardly and outwardly in an inclined direction beyond the 
hinge thereof. When this is pressed by the foot of the operator to 
lift and open the cover, the underside of the treadle being formed to 
engage the top of the réceptacle limits the opening movement of the 
cover to less than 90 degrees, so that, when foot pressure upon the 
treadle is released, it will automatically fall back into place. 

The convenience and advantage of such a garbage réceptacle are 
plainly apparent, because both hands are left free to empty the gar- 
bage bucket into the réceptacle, and it does not become necessary for 
the operator to stoop and grasp any part of the cover which, in cold 
weather, might cause in jury to wet or moist fingers. 

It was not invention to make use of a cavity in the ground in which 
to place garbage, nor is there anything about the can itself or its cov- 
ers which entitle it to merit the term "invention" ; but the plaintiff 
claims that the combination of the can with the covers and the lever 
operated by foot to raise a cover entitle him to a monopoly. Every- 
thing about this combination is old. At the time of Stephenson's first 
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application garbage containers had been used ; double covers, primary 
and secondary, had been appiied to them, and the desirability of foot 
opération had been pointed out. The use of a lever operated by a 
foot treadle is one of the oldest methods of imparting motion when 
it is désirable to hâve the hands disengaged. There are so many in- 
stances of such use that it seems hardly necessary to allude to any of 
them. The défendant has cited some : 

No. 78,722, Detwiler, Issued in 1868, Is for a spittoon or cuspidor, provided 
with a primary cover and secondary cover, and a foot lever to lift the second- 
ary cover. 

No. 498,920, Lssued to Rotli, is for a garbage réceptacle, to be plaeed upon 
à platfômi and moved from one place to another. This is a réceptacle pro- 
vided with a top, upon which is an outwardly extended member. which is 
pivoted and connected to a treadle, so that, by pressing with the foot ùpon the 
treadle, thé cover may he opened. 

No. 257,087, Issued to Spear in 1882, is a patent for a foot lever for open- 
ing oven doors of stoves. 

Numerous patents are cited, which were issued for rigid levers on 
cofïeepots, teapots, syrup jugs, etc. 

It is admitted that ail the éléments of the combination for which 
both patents were issued are old; but it is claimed that a new and 
useful resuit is obtained by their co-operation. We do not perceive 
any new resuit produced in either patent by the co-operation of its 
éléments. The application of a foot treadle to a lever, so that a cover 
can be thereby opened, is old in the art; and it required simply me- 
chanical skill — and that of not a very high order — to adapt it to be 
used upon the cover of a garbage réceptacle. 

In Grinnell Washing Machine Co. v. E. E. Johnson Co., 247 U. S. 
426, 38 Sup. Ct. 547, 62 L. Ed. 1196, which was a suit for infringe- 
ment of a patent "for a gearing device appiied to a washing machine, 
whereby the opération of wringing, in either direction, may be con- 
ducted and controUed simultaneously with the opération of washing, 
or separately, with one motor," the court held the patent to be "a com- 
bination of old éléments, evolving no new co-operative function and 
producing no new resuit, other than convenience and economy," and 
"not patentable." 

The court there said (247 U. S. at page 433, 38 Sup. Ct. at page 550 
[62 L. Ed. 1196]): 

"The opérations of the wringer and the washing machine, although simulta- 
neous, are independent one of the other. The control of the opération of the 
wringer is by an old and well-knovi'n method. From the co-operation of the 
éléments, hère brought together, no new resuit, Involving the exercise of the 
créative faculty, which is invention, is achieved. Phillips may hâve pro- 
duced a more convenient and economlcal mechanism than others who preceded 
him, but superiority does not make an aggregation patentable" — citing Spe- 
cialty Manufacturing Co. v. Fenton MetalUc Manufacturing Go., 174 U. S. 
492, 19 Sup. Ct. 641, 43 I... Ed. 1058. "The assemblage of the old éléments, and 
their opération in the manner indicated, may save time, and the mechanism 
inay meet with a readier sale than other similar devices ; but thèse things 
may resuit from mechanieal skill and commercial enterprise, and do not nec- 
essarily involve invention." 

In Roth the garbage réceptacle was not plaeed underground, but it 
had a foot treadle device for raising the cover ; and we do not think 
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it was intrention to place the réceptacle underground and hâve a foot 
treadle extending upwardly and outwardly, so that by connection with 
a lever the cover could be raised by it. 

The différence hetween a combination of old éléments, which may be 
patentable, and an aggregation which is only the resuit of mechanical 
skill, is fully discussed in Grinnell Washing Machine Co. v. John- 
son Co., supra, and the authorities upon which the distinction rests 
are there collated, so that no further référence to them is necessary. 

We think the devices described in both patents in suit amount mere- 
ly to mechanical improvements, as pointed out in that opinion, and that 
both patents are void for want of invention and not patentable. 

The decree of the District Court is afiirmed, with costs in this court 
to the appellee. 



MiSTALLIC RUBBER TIRE CO. v. HARTFORD RUBBER WORKS CO. 

(District Court, D. Connecticut. June 12, 1920.) 
No. 1261. 

1. Patents ®=>318(3) — Willful infrii^^er cannot limit recovery to established 

royalty. 

Where Infringement by défendant after termlnatlon of Its llcense was 
willful and deliberate, it is liable for ail profits made, and cannot require 
complainant to accept the royalty flxed by the license contract. 

2. Patents <&=>318<5) — Patentée entitled to interest, where infrintjement was 

deliberate and recovery was long contested. 

Where infringement by défendant was willful and deliberate, and it con- 
tested recovery in the courts for 12 years, complainant held entitled to 
Interest from the date of the décision ofthe Circuit Court of Appeals 
holding the patent valid and Infringed, except for the time the matter of 
accounting was held for décision by the master after close of the évi- 
dence before him. 

In Equity. Suit by the Metallic Rubber Tire Company against the 
Hartford Rubber Works Company. On exceptions to master's report. 
Modified and confirmed. 

See, also, 245 Fed. 860. 

Henry F. Parmelee and George D. Watrous, both of New Haven, 
Conn., for plaintiff. 

Ernest Hopkinson and Charles S. Jones, both of New York City, 
for défendant. 

THOMAS, District Judge. This matter is again before the court 
on exceptions to the master's second report. The plaintiff and de- 
fendant each filed exceptions. The plaintiff further filed a motion 
to strike out certain portions of the report, and, as thus modified, that 
the report be accepted and confirmed, and that a decree be granted for 
the plaintiff to recover $183,383.53, with interest from July 1, 1910. 

A brief history of this case seems necessary. It may be found in 
the foUowing summary: 

The suit was brcKight March 5, 1908, and on July 27, 1911, Judge 
Platt dismissed the bill. 189 Fed. 402. Upon appeal, the Circuit 
Court of Appeals, on November 11, 1912, reversed the Circuit Court, 

<i «thcr eum m* mm» topic ft KBY-NUMBER in »U K«r-Number*d Blgwte & Index» 
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and remanded the case, with instructions to enter a decree for the 
plaintiff for an injunction, an accounting, and costs. 200 Fed. 743, 
119 C. C. A. 187. 

This décision cstablished the law of the case, and it has ever since 
been the law, and has been followed by this court. The case was then 
referred to the master, who began taking testimony on February 26, 
1913, and proofs were closed November 9, 1914. His report finding 
that no profits had been realized by the défendant was filed September 
20, 1915, and nominal damages were awarded. The case then came on 
for hearing on pkintiff's exceptions to the master's report, and dé- 
cision rendered February 19, 1917, which was modified June 29, 1917, 
by which the exceptions were sustained and the case recommitted to 
the master to state an account in accordance with the opinion. 245 
Fed. 860. 

On this second référence, proofs were taken before the master and 
concluded October 4, 1917, and report filed January 31, 1920. There 
must be a speedy termination of this interminable h'tigation. The de- 
lay merits censure, and jiistly may a litigant complain of the delay, 
which is in no way the fault of or caused by this plaintiff. 

[1] The Circuit Court of Appeals, in holding the patent valid and 
infringed, said: 

"This rt'sult is quite equit.able, for the objection of Inraliclity cornes with 
rather ill giace from a défendant which lias had a license under a patent, and 
which, upon thé expiration of the license, has put eut a product which, even 
it not iufringing, closely simulâtes the patented structure. In our opinion, 
moreover, the defendaut's structure does infringe." 

So it is apparent that the défendant could hâve manufactured the 
infringing tires under the license agreement, and the plaintiff would 
bave received the royalties therein provided, or the défendant could 
hâve refrained from infringing the patent, and the plaintiff, in the 
absence of such infringement, might hâve been able to make a profit- 
able use of its own patent. 

But the défendant preferred, immediately after the cancellation 
of the license agreement, to disregard the plaintiff's patent, and un- 
der protest to question its validity, and by its conduct effectually pre- 
vent plaintiff from exercising its own rights thereunder. 

Manifestly the plaintiff has been entitled to ail profits realized from 
the infringement by the défendant, and the défendant should be held 
to pay those profits over, and its own conduct estops it, in my judg- 
ment, from any considération, but the strict application of the cstab- 
lished rules ; so that, in view of the facts abundantîy disclosed, under 
the application of rule, reason, or justice, it cannot expect to hâve 
applied the lesser punishment of assessing li^ per cent, royalty as 
the measure of what this plaintiff is fairly entitled to recover, rather 
than the exact amount of the profits disclosed by the master's report. 

The defendant's exceptions are overrulied, the report of the master 
is mijdified in accordance with the prayer of the plaintiff, and the re- 
port, as thus modified, is accepted and confirmed. 

[2] Claim has been made for the allowance of interest from July 
1, 1910, and in this particular case this claim raises a perplexing ques- 
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tion. While it îs true that the usual rule, as disclosed in the décisions, 
is that interest is allowed only from the date of the master's report, 
nearly ail such décisions either concède or imply that circumstances 
might arise in a particular case which would justify an award of 
interest from an earlier date. 

A discussion of the cases cited by learned counsel is unnecessary, as 
I feel justified by the facts in this case, disclosing the détermination 
evidenced by this défendant to avoid the conséquences of its wrongful 
act, in following Judge Hand's ruling in Consolidated Rubber Co. v. 
Diamond Rubber Co. (D. C.) 226 Fed. 455. "The deliberateness of the 
infringement" in the instant case is apparent. Unless ail deliberate in- 
fringers are to be released from liability, unless a powerful mfringer 
may, by sheer force, tire out and exhaust the resources of the patentée, 
less able to carry on interminable litigation, and thus never be obliged 
to account, strict application of ail rules must be made by the court, 
and the punishment by way of money payment must be ail that the 
patentée can justly claim. Hère we hâve "deliberate infringement," 
and défendant ought not to complain if it bas to pay for it. I there- 
fore shall allow interest after the date of the décision of the Circuit 
Court of Appeals, which was November 11, 1912, on the revised net 
profits, and found by the master to be $183,383.53. 

But the défendant may justly complain that it ought not to be 
punished by the payment of interest computed during the time the 
matter was in the hands of the master on the référence after the évi- 
dence before him was closed, and in this connection the défendant is 
reasonsblv entitled to a rebate of two years of interest from the time 
to be computed in accordance with this ruling. 

I am well aware that this ruling is based on no rule that can be 
found in the books, and perhaps, therefore, précèdent does not sustain 
it, except by implication, or by invoking the discrétion referred to in 
the gênerai discussion found in the cases; but justification of this 
somewhat arbitrary way of reaching a conclusion is found, when a 
full review of the whole case is had and the facts surrounding it are 
care'fullv considered. 

The defendant's exceptions are overruled. The plaintifï's excep- 
tions and motions are sustained, and the master's report, as modified, 
is accepted and confirmed, and a decree may be entered for plaintifï, 
to recover from défendant its profits in the sum of $183,383.53, with 
interest at 6 per cent, from November 11, 1912, except for a period of 
two years, as herein noted, together with costs ; and it is so ordered. 
266 F.— 35 
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COLONIAL TRUST CO. et al. v. CHAPLIN-FULTON MFG. CO. et al. 

(District Court, W. D. Pennsylvania. June 23, 1920.) 
No. 351. 

Patents «=>285 — Causes of action joined in infringement suit must be joint. 

The separate owners of two patents, one having the interest oî a 
Ucensee only in the patent of the other cannot join in a suit for Infringe- 
ment of both patents, under Equlty rule 26 (201 Fed. v; 118 C. 0. A. v), 
providing that, when there Is more than one plaintiff, the causes of action 
joined must be joint. 

In Equity. Suit by the Colonial Trust Company, trustée, the West- 
inghouse Electric & Manufacturing Company, and the Chowning Regu- 
lator Corporation against the Chaplin-Fulton Manufacturing Company 
and others. On motion to dismiss bill. Motion sustained. 

Green & McCallister, of Pittsburgh, Pa., for plaintiffs. 
Christy & Christy, of Pittsburgh, Pa., and McGill & Maguire, of 
Washmgton, D. C, for défendants. 

THOMSON, District Judge. This is a motion to dismiss the bill, 
first, for misjoinder of parties plaintiflf; and, second, for misjoinder 
of parties défendant. At the argument plaintiffs' counsel asked leave 
to amend the bill alleging conjoint or co-operative infringement by the 
défendants. The motion being allowed, the bill will be considered as so 
amended. 

As to misjoinder of parties plaintifï: The bill is for infringement of 
two patents. The title to one. No. 935,283 is as follows: Assign- 
ment from John H. Stringham to the Westinghouse Machine Com- 
pany, dated May 24, 1905, and duly recorded; assignment from the 
Westinghouse Machine Company to the Colonial Trust Company, as 
trustée, dated May 9, 1911. The title to patent No. 1,066,252, is by 
two assignments — one dated January 24, 1913, from Leroy C. Chown- 
ing, and one dated March 31, 1914, from said Chowning et al., to the 
Chowning Regulator Corporation. 

The bill then allèges that by virtue of a written agreement between 
the Westinghouse Machine Company and the Chowning Regulator Cor- 
poration, dated October 6, 1916, the Chowning Company acquired an 
exclusive license to manufacture, use, and sell the invention of patent 
No. 935,283, throughout the United States, upon certain terms and 
conditions appearing in said agreement, and that by letters patent of 
the commonwealth of Pennsylvania, dated June 15, 1917, the Westing- 
house Machine Company and the Westinghouse Electric & Manufac- 
turing Company became merged, forming the Westinghouse Electric 
& Manufacturing Company, one of the plaintiffs, in which the équitable 
title to said patent No. 935,283 became vested. 

It thus appears from the bill: First, that the Colonial Trust Com- 
pany, trustée, and the Westinghouse Electric & Manufacturing Com- 
pany, hâve no right, title, or interest whatever in the Chowning patent, 
owned and held by the Chowning Regulator Corporation. For any 
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infringement of that patent, the said Chowning Regulator Corporation 
alone has a right of action. Second, while it is averred that the 
Westinghouse Electric & Manufacturing Company has an équitable 
right in the Stringham patent, it nowhere appears in the bill how such 
équitable right, if it existed, arose or was acquired by said Westing- 
house Company. On the other hand, it appears that title to said in- 
vention became vested in the Westinghouse Machine Company by vir- 
tue of a written assignment from Stringham to said company, which 
was duly recorded, and that "by virtue of a similar assignment from 
said Westinghouse Machine Company to the Colonial Trust Company, 
as trustée, dated May 9, 1911, and recorded in the same office [giving 
the place of record), légal title to the said patent became vested in the 
Colonial Trust Company, as trustée." Third, title having thus passed 
to the Colonial Trust Company, as trustée, on May 11, 1911, so far 
as appears by the bill, the Westinghouse Machine Company on October 
6, 1916, had no power or authority to convey lo the Chowning Regula- 
tor Corporation "an exclusive license to manufacture, use, and sell 
the invention of the patent No. 935,283 throughout the United States 
upon certain terms and conditions," and it is only by virtue of such 
contract that the parties plaintiff could, by any possibility, be said to 
be jointly interested in one of the patents in suit. 

Under equity rule 26 (201 Fed. v, 118 C. C. A. v), "when there is 
more than one plaintiff, the causes of action joined must be joint." In 
whose favor, under the patent laws, does a cause of action arise on a 
patent? This is made clear by Chief Justice Taney, in Gayler v. Wild- 
er, 10 How. 477, 13 L. Ed. 504. The Chief Justice there élucidâtes 
thèse f undamental propositions : 

1. 'xnat the patent law confers upon the inventer the exclusive right to 
the use of the improvement, and that prier to such issue no suit can be 
maintained. 

2. Ihe act of Congress malîes every patent assignable In law by an In- 
strument in writing, to be recorded withln the time speciflied, the thing as- 
signed beîng the monopoly which the grant confers, the right of property 
which it créâtes, and under an assignment suit must be brought by the 
assignée. 

3. That the monopoly granted is one entire thing, "the exclusive right of 
maklng, using, and vending to others for use the improvement covered by 
the patent, and, as the monopoly is created by act of Congress, no rights can 
be acquired in it unless authorized by statute, and in the manner the stat- 
ute prescnibes." 

4. The law recognizes three assignments only: (a) The whole interest in 
tne patent ; (b)an undivided part of the entire interest, whereby the patentée 
and assignée become joint owners of the whole Interest secured by the patent ; 
(e) the assignment of an exclusive right within a specifled part of the 
United States. 

Under the second of thèse, the patentée and assignée sue jointly. 
Under the third, the assignée sues in his own name; but, to entitle 
him to do so, the assignment must convey to him the entire and un- 
qualified monopoly which the patentée held in the territory specified, 
excluding even the patentée himself, and that any assignment short 
of this is a mère license. 

A contract for the purchase of any portion of the patent right may 
be good and enf orceable as a license, as between the parties themselves ; 
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but the légal right in the monopoly remains in the patentée, and he 
alone can maintain an action against the third party who commits an 
infringement against it. Thèse same gênerai propositions are enun- 
ciated by Justice Gray, in Waterman v. McKenzie, 138 U. S. 252, 
11 Sup. Ct. 334, 34 L. Ed. 923. Referring to the three kinds of as- 
signnients above enumerated. Justice Gray says : 

"A transfer of either of thèse three kinds of interests is au assignment, 
properly speaking, and vests in the assignée a title in so much of the patent 
itself, with a right to sue infringers — In the second case, jointly with the as- 
signer ; and in the iir.st and third cases, in tire name of tlie assignée alone. 
Any assignment or transfer short of one of tliese is a mère license, giving the 
licensee no title in the patent, and no right to sue at law in his own name for 
an infringement." 

While the grant of an exclusive right to manufacture and sell the 
invention throughout Ihe United States would in légal effect be an as- 
signment of the patent, such an assignment could not be operative in 
this case, because of the prior outstanding title in the Colonial Trust 
Company, trustée. We must therefore assume that, by reason of the 
"terms and conditions" contained in the contract with the Chowning 
Regulator Corporation, the grant is a mère license, as the plaintiff 
calls it, and not an assignment, which attempted to convey the title. 
Such license carried with it no right of action in the Chowning Regula- 
tor Corporation for infringement. That right remained m the owner 
or owners of the title. As was said by Chief Justice Taney in the 
case above referred to: 

"It was obviously not the Intention of the Législature to permit several 
monopolies to be made out of one, and divided among dilïerent persons 
within the same limits." 

This for the reason that it would lead to fraudulent impositions up- 
on purchasers and a harassing multiplicity of suits. As the facts 
appear in the bill, there being more than one plaintiff, I do not think 
that the causes of action joined are joint, within the true meaning of 
equity rule 26, nor do I think that this ruling conflicts with that of 
Judge Dickinson in the case of Low v. McMaster (D. C.) 255 Fed. 235, 
upon which plaintiffs chiefly rely. 

The motion to dismiss the bill is sustained, and the bill dismissed, 
with costs. 



THE SHINSBI MARU. 

(District Court, E. D. Virginia. June 15, 1920.) 

1. Collision <S^71(3) — Passing vessel in faidt for collision with stationary 
drtdge. 

A collision in Blizabeth river between one of two passing vessels and 
a scow alongside a dredge stationed to one side of the center of the tiOO- 
foot channel held due solely to the fault of such vessel in changing her 
signal, so as to require passing the other vessel starboard to starboard, 
which brought her next to the dredge and in failing to sooner stop and 
reverse. 

^rs>For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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2. O&Ilision ®=71(2)— Duty of moving vessel to avoid risk of collision v.î;'» 

stat'onar>' vessel imperative. . . 

The obligation on the part of free vessels to avoid risk of collision 
witli those incumbered or at rest is imperative. 

3. Collision '©^74 — Défense of suction not sustained. 

Défense that collision with a stationary dredge was caused by suc- 
tion of a meeting vessel held not sustained. 

In Admiralty. Suit for collision by the Maryland Dredging & Con- 
tracting Company against the Steamship Shinsei Maru. Decree for 
libelant. 

Knapp, Ulman & Tucker, of Baltimore, Md., and John W. Oast, Jr., 
of Norfolk, Va., for libelant. 

. Burlingham, Veeder, Masten & Fearey, of New York City, and 
Hughes, Vandeventer & Eggleston, of Norfolk, Va., for respondent. 

WADDILL, District Judge. The collision, the subject of this liti- 
gation, occurred aboiit 5 o'clock on the evening of January 15, 1919, 
in the Elizabeth river, some 450 feet to the southward of Boush Bluff 
buoy, under the following circumstances : 

The libelant's dredge Kennedy was anchored about 50 feet to the 
eastward of the center of the 600-foot dredged channel, engaged in 
dredging, and had made fast to her a mud scow, used in connection 
with the service, known as scow No. 26. The respondent ship, the 
Shinsei Maru, a Japanese vessel, loaded, 329 feet 6 inches long, 48 
feet beam, and 15 feet 9 inches deep, navigated by a United States 
pilot, was passing up the channel, and observed the dredge some 2 
miles away, and also, when approximately a mile away, observed the 
United States steamship Canonicus, then about three-quarters of a 
mile away, above the dredge, coming down the channel. The Shinsei 
Maru sounded one blast of her whistle, with a view of effecting a port 
to port passage with the Canonicus, which the latter answered with 
one whistle, but before her helm responded to thèse signais the Shinsei 
Maru sounded two blasts of her whistle, indicating lier désire to ef- 
fect a passage starboard to starboard, to which the Canonicus gave 
her assent hy sounding two blasts of. her whistle, and the two vessels 
so proceeded to navigate with respect to each other that the Canonicus 
took the western side of the channel, and the Shinsei Maru navigated 
to the eastern. The ships thus passed each other some 250 feet to the 
northward of the dredge, and the Shinsei Maru, while making the 
starboard passage, came into collision with the starboard quarter of 
scow No. 26. 

[1] There is no claim that either the dredge or scow were guilty of 
fault, and as a matter of fact the testimony seems undisputed that, in 
appréhension of possible danger of collision with the Shinsei Maru, 
the dredge actually succeeded in so throwing her bow to port, and 
away f rom the up-coming steamship, as to widen the s^^ice between the 
vessels some 50 feet. This, however, did not prevent tue Shinsei Maru 
from striking the scow with considérable violence, causiqg much dam- 
age^ ' 

Ê=>For other cases see same topic & KBY-NUMBBR in ail Key-Numbered Digests & Indexes 
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The Shinsei Maru seeks to avoid responsibility for the collision by 
placing the same upon the Canonicus, and especially says that it was 
brought abotit by suction from the Canonicus, and, without fault on 
her part, she was forced against, and came into collision with, the 
seow. 

The court's conclusion is that the Shinsei Maru cannot escape lia- 
bility for bringing about the collision, by thus attempting to place the 
blâme therefor on the other ship; nor can she, under the circum- 
stances of this case, call for the latter to share her burdens or losses 
arising from her own négligence, by suggesting fault, or possible fault, 
on the part of the Canonicus. The Shinsei Maru, as viewed by the 
court, is at fault in the f ollowing particulars : 

1. Under the circumstances she should hâve kept her proper course, 
to the westward side of the channel; that is, kept to the right, and 
carried out the port hand maneuver which she first attempted to do, 
but changed when she gave the signal for the directly opposite pas- 
sage, which threw her nearer to, instead of away from, the stationary 
dredge. Under the port hand passage, the Canonicus should hâve 
passed between her and the dredge; whereas she confessedly inaug- 
urated a maneuver which resulted in placing her, instead of the Ca- 
nonicus, nearer to the dredge and scow. This alone is sufikient to 
account for the colHsion, certainly so far as she is concerned, as there 
was ample room within the 60(>-foot channel, as well as outside of it, 
to avoid collision with either the Canonicus or the scow made fast to 
the dredge. 

[2] 2. The Shinsei Maru is also at fault for failure to discharge 
her duty to avoid the risk of as well as the collision itself. She did 
not stop or reverse her engines until within 250 or 300 feet of the 
dredge, which was a gross fault. She should not only hâve stopped 
■and reversed earlier, but realized that, in attempting so to do in that 
short distance to the stationary vessel, such a maneuver would tend 
to kill her headway, and cause her to lose control of her movements, 
and in that way bring about a collision. The obligation on the part 
of free vessels to avoid risk of collision with those incumhered, or 
at rest, is imperative, and one that the admiralty courts must enforce, 
having regard to the périls of navigation and the importance of the 
rule of the road in respect thereto. The New York, 175 U. S. 207, 20 
Sup. Ct. 67, 44 L. Ed. 126 ; La Boytaux, Rules of the Road at Sea, p. 
109; The Jamestown (D. C.) IHFed. 593, 595. In the last-named 
case, a coUision between a steamship and an incumhered vessel, which 
occurred a short distance above the scène of this one, it is said: 

"There was nothing in the existlng conditions to prevent the steamship's 
keeplng out of the way of the tug and tow, and having seen the same at the 
distance it admits It was observed, at that hour of the evening, about dark, 
knowlng that the tow was movlng with the wind and tide, it should hâve 
exereised a greater degree of care and caution than it dld in approaching the 
tow. Any error should hâve been on the safe side. It was not enough to 
hRve so acted or changed its course as possibly, or even probably, to hâve 
avoided a collision. No such chances need or should hâve been taken. The 
Wilkes-Barre (D. C.) M Fed. 582; The Chatham, 3 C. 0. A. 161, 52 Fed. 396. 
399; The Owego (D. 0.) 71 Fed. 537; Mars. Mar. Coll. 377." 
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[3] 3. The défense that the accident was brought about by suction 
from the Canonicus is Hkewise not sustained. Such a défense would 
not in any event avail the Shinsei Maru, since she had no right to so 
navigate as to allow her to be drawn by the suction of a passing ves- 
se! into collision with a vessel at anchor. This was hazardous, and 
at least taking a risk Hkely to resuit disastrously, as well to the ship 
taking it as to other vessels not in fault, liable to be affected thereby. 
Moreover, the Shinsei Maru not only failed to sustain her suction 
theory, but the libelant quite clearly showed that there was nothing 
to warrant the claim ; it being a collision between passing vessels. 
Two accomplished expert witnesses were examined by the libelant, 
whose testimony strongly sustains this view, that as between passing 
vessels the question of suction is theoretical, rather than practical, and 
certainly, under the évidence in this case, the same did not exist. The 
City of Cleveland (D. C.) 56 Fed. 729, a décision of Mr. Justice Brown 
in the District Court, discusses the improbability of suction from pass- 
ing vessels. In The Ohio, 91 Fed. 549, 553, 555, 33 C. C. A. 667, Mr. 
Justice Lurton, in the Circuit Court of Appeals, a case in which a third 
vessel had been sunk, fully considered the subject of suction, and in- 
évitable accident resulting therefrom. In the présent case, the dé- 
fense of inévitable accident would not avail the Shinsei Maru (The 
Maryland [D. C] 182 Fed. 829, and cases cited), since it would be 
necessary to show that she herself was free from fault in bringing 
about the collision. 

It foUows, from what has been said, that the collision occurred sole- 
ly through the fault of the Shinsei Maru, and a decree so ascertain- 
ing will be entered on présentation. 



THE FRBDA. 

(District Court, S. D. New ïork. Aprll 30, 1918.) 

1. Shilling «=3197 — Shipper btià «ititled to recover gênerai average contri- 

bution. 

Where a tlme charterer issued to a shipper a clean bill of lading, whlch 
entitled him to hâve his cargo loaded below decks, but it was without hia 
knowledge loaded on deck, and was jettisoned when the ship stranded, a 
provision of the blll of lading that gênerai average was to be under the 
York-Antwerp rules, which speciflcally exclude jettisoned deck cargo 
from gênerai average, Iield Inoperative as agalnst the charterer, and also 
against the shipowner, whether or not Its master signed the biU of lading 
as required by the charter party, which also permitted the loading of deck 
cargo. 

2. Shipping ^=>19S — Libelaat in suit for loss of cargo may recover genwai 

average contribution. 

In a suit against a vessel and fier time charterer for nondellvery of 
cargo, where recovery cannot be bad on that ground, because the shipment 
was lost through an excepted péril of the seas, libelant may recover 
the amount to which he is entitled in gênerai average, from which he was 
excluded through the fault of the charterer; exécution flrst to issue 
against the time charterer. 

In Admiralty. Suit by the C. B. Fox Company, Incorporated, 
against the steamship Freda, with the Caribbean & Southern Steamship 
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Company, Incorporated, impleaded, to recover for lost cargo. Decree 
for libelant. 

Harrin^ton, Bigham & Englar, of New York City (T. Catesby Jones, 
of New York City, of counsel), for libelant. 

Duncan & Moiint, of New York City (Russell T. Mount, of New 
York City, of counsel), for The Freda. 

Kirlin, Woolsey & Hickok, of New York City (John M. Woolsey, 
of New York City, of counsel), for Caribbean & Southern S. S. Co. 

HOUGH, Circuit Judge. [1] The Freda, being under time charter 
to the Caribbean Company, was by the charterer dispatched on a voy- 
age from New Orléans to Progresse, Mexico. The charter party 
gave charterer the right to put deck cargo on board ; i.e., the shipown- 
er agreed that it might be donc. 

Libelant shipped goods for Progresse, delivering same to charterer, 
and from the charterer received biUs of lading, signed by its agents. 
Deck loading was not agreed for, nor did the bills of lading specify 
it. Without shipper's knowledge, and without objection from ship 
master, libelant's cargo was laden on deck. 

Alacran Reef is a vvell-known danger to navigation in the path from 
New Orléans to Progresso. On it Mexico has long maintained a light, 
which, however, was extinguished without warning to navigators a 
few days before the Freda sailed. I find that the Freda ran on the 
reef because the lignt was out ; that was the proximate cause. 

By the stranding the Freda was so damaged that she never reached 
Progresso. Ail cargo on deck and much under deck was jettisoned in 
an endeavor to lighten ship, in order to back or warp off. This was 
unsuccessful, and a wrecking tug was necessary to release the steam- 
er. Some cargo was delivered at Progresso by lighters. This libel 
prays for the value of jettisoned deck cargo, merely alleging shipment 
and nondelivery. 

It appeared in évidence that after disaster the Freda's chronometers 
were varyîng from true time more than had been revealed by tests 
made very shortly before voyage began. If they were "out" as greatly 
when observation was made, not many hours before stranding, the 
Freda was about 18 miles off her course because of such undiscovered 
error. But the Caribbean is a région of difficult and varying currents, 
and I think it not proven or provable whether it was because of chrono- 
metrical error or currents that the steamer was approximately 18 miles 
nearer the extinguished light than was supposed. The évidence is not 
sufficiently clear to induce me to substitute chronometrical error, for 
the extinguished light as the proximate cause of disaster. 

Be this as it may, however, I think due diligence to render the ship 
seaworthy is affirmatively shown, and for that reason, also, I hold the 
proximate cause to hâve been the act of Mexico in putting out the light 
and giving no notice. The loss of libelant's goods was not in fact 
due to their being deck-laden, for either jettison or damage by sea 
water afïected ail cargo, except some in the very top of the after hold. 
But by the bill of lading gênerai average was to be under the York- 
Antwerp rules, which specifically cxclude jettisoned deck cargo from 
contributory bcnefits. There was a gênerai average taken after the 
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Freda was salved, and libelant's goods excluded ; the ship being the 
paying contributor, jettison having been for her benefit. 

The average proceeding bas been closed, and no provision made for 
libelanls, and freiglit was payable and paid in full in advance of ship- 
ment, so that the charterer liad no contributing interest. 

[2| On Ihc foregoing facts it is held that the stranding of the 
Freda was due to ]jeril of the sea ; therefore the libel, which relies 
baldly on failure to deliver goods shipped in good order, cannot strict- 
ly prevail. Under Dupont v. Vance, 19 How. 162, 15 L. Ed. 584, how- 
ever, libelant niay, even in this action, recover whatever the ship should 
contnbute in gênerai average to libelant's proven loss. 

Libelant, having been excluded under the York-Antwerp rules 
from the average actually taken, must rely for relief on the circum- 
stances preceding such justified exclusion. Hère the original breach of 
contract was by charterer. Libelant received a "clean bill of lading" 
and therefore had a right to assume that the lading was under deck. 
The Delaware, 14 Wall. 579, 20 L. Ed. 779. In légal efïect, it was un- 
der deck, so far as charterer was concerned. But shipowner was 
bound by the bills of lading issued by charterer, so far as not inconsis- 
tent with charter party ; nor did the ship master object to or even ex- 
amine the bills of lading as issued, though they were exhibited to him. 
This is not the subject of unfavorable comment, for he was bound to 
sign whatever charterer offered, not infringing rights reserved by 
charter. He would bave been obliged to sign thèse bills of lading, even 
if he had been told that it was the intent to give deck cargo the position 
and rights of hold cargo. 

Therefore I think that, against ship as well as charterer libelant's 
cargo is to be considered as if under deck. What libelant is entitled 
to is the amount he should havc gotten in gênerai average, and the final 
inquiry is : Who keot nim out of the average actually held? Or (to 
put it in another way) who treated the cargo so as to create an actual 
condition preventing participation, and a légal condition permitting it? 
Clearly the cnarterer; the shipowner in efïect only obeyed charterer's 
directions. 

Therefore let libelant take a decree for the amount of the average 
contribution that should hâve been obtnined, against ship and impîeaded 
respondcnt; exécution first to issue against charterer. 



IIYAFILL V. BUFFALO MARINE CONST. CO. 

(District Court, W. D. New Yorli. June 12, 1919.) 

Courts <&=»516 — Equity has power to restrain pei-son from prosecuting admi- 
rai. y suit in lorcii;n comt. 

A court of equity, having jurisdiction of tlie parties, held to hâve pow- 
er to grant a tcmiiorary injunction to restrain tlie défendant from fur- 
tlier prosecuiing a suit in aUmiralty in a foreign court to enforce a mari- 
time lien until rights eiaimed by eomplaiuant, which cannot be asserteU in 
the admiralty suit, may be determined. 



€=5»For otiier cases see same toplc & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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In Equity. Suit by David Hyafill against the Buffalo Marine Con- 
struction Company. On motion for preliminary injunction. Granted. 

David H. Bilder, of Newark, N. J., and Fleischmann & Pooley, o£ 
Buffalo, N. Y., for plaintifï. 

Brown, Ely & Richards, of Buffalo, N. Y. (Alfred L,. Becker, of 
New York City, of counsel), for défendant. 

HAZEL, District Judge. In this action in equity the averments of 
the bill disclose that the défendant, Buffalo Marine Construction Cor- 
poration, fumished labor and materials at Buffalo to the steamer 
Natironco in the amount of $505,000, declared to be grossly excessive ; 
that $395,000 has been paid on account thereof, leaving a balance of 
$110,170; that the master and chief engineer of the steamer were 
bribed hy the défendant in the sum of $19,750 to improperly influence 
them to procure such repairs to be done by the défendant company; 
and that an unlawful agreement existed by which exorbitant and un- 
reasonable priées were to be charged for such repairs and materials 
furnished. It is also averred that giving a bribe or gratuity to an 
agent or servant of another under the laws of the state of New York 
subjects the giver to a penalty and renders the contract void and un- 
enforceable; and it is then averred that the défendant, for such re- 
pairs and materials furnished to the steamer in question, had a mar- 
itime lien in this jurisdiction, with a right to enforce the same, but 
that, instead of doing so, permitted the steamer, in December, 1918, 
to départ from Buffalo on her journey to France, where her owner 
résides, and upon her arrivai at Sorel, in the province of Québec, 
Canada, where she was compelled to lay up for the winter, the défend- 
ant libeled her in the Exchequer Court of Canada for the balance re- 
maining due for the repairs and materials furnished ; also that the 
steamer was seized under the maritime process of the court. 

Upon the filing of the bill and affidavits in support thereof — affi- 
davits showing that défendant intended to effect an immédiate sale of 
the steamer to the irréparable loss of the plaintiff, and that doubt ex- 
isted as to whether the Exchequer Court of Canada, under the laws 
of Canada applicable to the enforcement of maritime liens, would en- 
tertain plaintiff's counterclaim of set-off arising from the fraudulent 
acts of the défendant and from its violation of the pénal laws of the 
State — this court granted a preliminary injunction against the défend- 
ant, restraining it from further proceeding in such action, to enable 
further investigation and considération of the questions presented. 
Both parties, plaintiff and défendant, now having been heard orally, 
and the briefs afterwards filed having been examined, I hâve con- 
cluded to continue the restraining order in question. This will not 
necessarily draw into controversy the validity of a maritime lien, of 
which a court of admiralty alone has jurisdiction. The injunctive 
power pf the court opérâtes upon the défendant alone, and cïearly is 
not directed against the Exchequer Court of Canada. 

The gravamen of the bill is for an accounting, and that the proceed- 
ing in admiralty was instituted from unfair motives, to carry out a 
fraud perpetrated upon the plaintiff, and to évade its liability therefor 
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under the statute. As contended by défendant, it is a well-settlçd rule 
of law that, where a lien or claim upon the thing is given by the mari- 
time law, admiralty alone has jurisdiction to enforce it by a proceed- 
ing in rem; but this does not deprive a court of equity in a proper 
case of the power of maintaining the status quo. It makes no différ- 
ence that the res is beyond the territorial jurisdiction of the tribunal, 
the parties being before the court, since the défendant may neverthe- 
less be compelled to do ail the things required by the lex loci rei sitse. 
Cole V. Cunningham, 133 U. S. 107, 10 Sup. Ct. 269, 33 L. Ed. 538. 
None of the adjudications cited by défendant goes so far as to hold 
that a court of equity has not power to enjoin a pending action in an- 
other jurisdiction simply because in such action it is intended to en- 
force a maritime lien. 

In the case of Moran v. Sturges, 1.S4 U. S. 256, 14 Sup. Ct. 1019, 38 
ly. Ed. 981, upon which reliance is placed, it is held, inter alia, that 
a maritime lien is a jus in re, and only a maritime court has juris- 
diction to enforce it; but, as heretofore pointed out, neither the cor- 
rectness of this rule, nor the rule that the court first obtaining juris- 
diction of the res is entitled to retain it without interférence, is dis- 
puted or questioned. There will be no interférence with the physical 
possession of the res by the Exchequer Court of Canada, by the main- 
tenance of the status quo until the rights of the plaintiff herein are 
ascertained or determined. But in order to afford proper protection 
to the défendant, the motion for a continuance of the temporary in- 
junction will be granted conditionally, to wit, that in the pending pro- 
ceeding a bond and stipulation be filed by the plaintiff as a substitute 
for the steamer Natironco, as required by the admiralty rules and 
practice applicable in the Dominion of Canada for the release of said 
steamer. 

The motion of the défendant to dismiss the bill is denied. The mo- 
tion to remove the case to the law docket is also denied, with the priv- 
ilège of renewing the same on notice. 



UNITED STATES, to Use of SARGENT & CO., v. BROWN et al. 

(District Court, M. D. Pennsylvania. July 9, 1920.) 

No. 111. 

United States <S=67(3) — ^Bonds of contractors for publie work; suit by 
subcontractoi-s not stayed by subséquent suit by United States. 

Under Act Aug. l.S, 1894, as amended by Act Feb. 24, 1905 (Comp. 
St. § 6923), relating to bonds of contractors for public works, and provid- 
ing that, if no suit should be brought by the TJnited States on such bond 
within six months from the completion and final settlement of said con- 
tract, persons furnishing labor and materials, payment for which has not 
been made, may bring suit thereon in the name of the United States, a 
suit so brought in conformity to the statute will not be stayed because 
of the subséquent commencement of a suit by the United States in another 
jurisdiction. 
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At Law. Suit by the United States, to the use of Sargent & Co., 
against H. L. Brown, the American Fidelity Company, and Casualty 
Company o£ America. On rule to stay proceedings. Rule discharged. 

Charles L. Bailey, Jr., and WiUiam Jenkins Wilcox, both of Harris- 
burg, Pa., for plaintiff. 

Knapp, O'Malley, Hill & Harris, of Scranton, Pa., for défendant. 

WITMER, District Judge. A rule was granted to show cause why 
proceedings should not be stayed, upon the pétition of the American 
Fidelity Company, setting forth that this action was brought on August 
15, 1919, by Sargent & Co. in the name of the United States against the 
défendants, upon a certain bond given by the American Fidelity Com- 
pany in accordance with the act of Congress, for the faithful per- 
formance of a contract for the construction of the post office building 
at Harrisburg; that since the beginning of said action the United 
States in its own right bas brought an action against the American Fi- 
delity Company on the bond in the United States District Court for 
the District of Vermont, service of process being made on the Uth day 
of March, 1920; and that such action brought by the United States 
in the District Court for Vermont is based upon the same cause and 
grows out of the same transaction as that previously brought in the 
District Court of the Middie District of Pennsylvania. 

An answer to this pétition was filed by Sargent & Co., and other 
of the intervening creditors, in which the following facts hâve been 
set forth, wilhout déniai : That the date of the completion and final 
settlemcnt of the contract of H. L. Brown Company was December 18, 
1918; that no suit was brought by the United States within six months 
after the completion and final settlement of said contract, namely, 
within six montlis from December 18, 1918, expiring June 18, 1919; 
and that this action of the use plaintiff, and the several interveners, for 
tlie recovery of the price or value of labor or materials supplied by 
them, payment for which had not been made by the contractor, was 
comnienced August 15, 1919, more than six months after the final 
completion and settlement of the contract of H. L. Brown Company, 
and after the United States had brought no action within six months 
from such time, and before the expiration of the year in which the 
right to bring such suits as limited by the act of Congress, and was 
so far proceeded with that the cause was at issue, and set for trial 
for the week commencing May 3, 1920. 

Défendant requests the court to stay proceedings until final dé- 
termination of the suit commenced in the district of Vermont, upon 
the ground that under the act of Congress the United States shall 
hâve priority in the enforcement and collection of its claim. The Unit- 
ed States has not joined in the request, and as for the défendant surety 
cômpany, who has obtained this rule, it is enough to say that the 
court will see to it that it shall pay no more than the face of the bond, 
whether to the United States, or the plaintiff claimants, or both, ac- 
cording to its liability. Though the claims of plaintiffs as against the 
défendant contractor are determined in this suit, the liability of the 
défendant surety company upon its bond being fixed, the application 
or apportionment of the penalty of the bond in proportional ratio 
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found due each claimant, including the United States, if necessary, 
may well be hereafter controlled by the court. 

Plaintiffs' action was, it appears, instituted as authorized by the act 
of August 13, 1894, amended by the act of February 24, 1905, wherein 
it is provided that: 

"I£ no suit should be brought by the United States wlthin six months from 
tlie completion and final scttlement of said contract, tlien the person or 
persons supplying the contractor with labor and materials shall * * ♦ 
hâve a rlght of action, and shall be, and arc hereby, authorized to bring suit 
in the naine of the United States in the Circuit Court of the United States in 
the district in whieh s:aid contract was to be performed and executed, 
* * * and not elsewhere, for his or their use and benefit, against said 
contractor and his sureties, and to prosecute tlie same to final judgment and 
exécution. * * * " Comp. St. § 6923. 

Whether the United States may also maintain its action in Vermont, 
or whether two actions may be maintained at the same time in différent 
places on the same bond, one by the United States and another by cred- 
itors of the contractor, need not be decided hère. 

The court being satisfied that there is nothing in plaintiffs' way bar- 
ring them from a speedy trial, the rule to show cause is dismissed, and 
the case ordered on the trial list for trial at the next term of court at 
Harrisburg, Pa. 



WEST & DODGE CO. v. BETHLEHKM SHIPBUILDING CORPORATION, 

Limited. 

(District Court, D. Massachusetts. April 7, 1920.) 

No. 1112. 

Army and navy 'S=»27 — Power to modify contracts does not apply to sub- 

coptracts. 

The power to modify or cancel contracts for naval vessels given by Act 
March 4, 1917, does not apply to subcontracts between the original con- 
tractor and others, even though the original contract was on a cost plus 
basls, and the contractor cannot avoid payment for supplies furnished 
under a contract approved by the compensation board, on the ground 
that tliereafter the compensation board withdrew its approval and flxed 
the price for the supplies at a sum less than the contractor had paid. 

At Law. Action by the West & Dodge Company against the Beth- 
lehem Shlpbuilding Corporation, Limited. On demurrer to answer. 
Demurrer sustained. 

Ralph M. Smith, of Boston, Mass., for plaintiff. 
G. W. Currier, of Boston, Mass., for défendant. 

MORTON, District Judge. The plaintiff bas demurred to the de- 
fendant's answer, and the question is whether the answer discloses 
any défense. It is not necessary to restate ail the somewhat com- 
plicated facts and statutes involved, rs stated in the answer. 

The order for oil burners, etc., given by the défendants to the plain- 
tiff, which was accepted by the latter, constituted â contract between 
the parties. The price therein agreed upon was, by the terms of the 
contract between the défendant and the government, subject to the 

@=3Foi other cases see same topic & KEY-NUMBER in ail Key-Numbered Digeste & ladezea 
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approval of the compensation board of the Navy Department. It was 
submitted to the board, which required a slight réduction by the plain- 
tiff, and approved the price as reduced. The contract thereupon be- 
came effective, hinding both parties to it. It covered oil burners and 
appHances for 40 destroyers, and was fully performed by the plain- 
tifif. The défendant paîd the plaintiff large sums under it. Then the 
compensation board rescinded its approval of the price, and fixed a 
new price at less than one-half that originally approved. Accord- 
ing to the new price, the défendant has overpaid the plaintiff. It 
therefore refuses to make further payments. The défendant is, in 
effect, acting for the United States; briefs hâve been submitted by 
the Navy Department and by the United States attorney. 

The short and sufficient answers to the contentions of the défend- 
ant and of the government is that the act of March 4, 1917 (39 
Stat. 1168), on which their position rests, régulâtes only transactions 
between the government and persons with whom it deals. It does not 
apply to subcontracts and more remote dealings. The language of the 
act had been used in previous statutes, and had been so construed by 
government officiais for a numher of years. 29 Op. Attys. Gen. 14, 
44. The only distinction suggested for the défendant, differentiating 
the case at bar, is that hère the principal contract is on a "cost plus" 
basis, while the other contracts were at fixed priées. But the act either 
stops at the fîrst contracter or it does not ; I do not see that the f orm 
of the contract can affect the scope of the act. The défendant was 
not acting or purporting to act as agent of the United States, but on 
its own behalf. 

The construction given by the Attorney General, supra, seems to 
me the only sensible and practical one. To say that the price of every 
screw entering into thèse vessels can be foUowed back through deal- 
ers and jobbers to the original manufacturer, and revised if at any 
point in the chain what is regarded as undue profit was charged ap- 
proaches absurdity; but that would be the resuit of the government's 
contention. Moreover, the contract itself clearly shows that the par- 
ties contemplated that the contracter might purchase, either at fixed 
priées (Contract, art. 22, par. 7), or on a "cost plus" basis (Id. par. 
3). As to the former sort of purchases, the contract expressly makes 
the priées subject to the approval of the compensation board of the 
Navy Department; as to the latter, it expressly reserves the right to 
investigate and check the actual costs on subcontracts. The System 
appears adéquate to safeguard the government's interests. The fact 
that in particular instances there may hâve been failures under it is 
no sufficient reason for sanctioning a répudiation by the government 
of the approval of its own board specifically provided for in its con- 
tract (see U. S. V. North American Commercial Co. (C. C.) 74 Fed. 
145; Kugler v. U. S., 4 Ct. Cl. 407; Wilder v. U. S., 5 Ct. CI. 468), 
or reversing the previously accepted ruliiig on identical language, which 
appears to be well grounded. 

Various other points hâve been argued. As they involved only 
questions of law, and as what has been dccided.is sufficient to dispose 
of the case, it is unnecessary to pass upon them. 

Demurrer sustained. 
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UNDERWOOD et al. v. DISMUKES. 

(District Court, D. Rhode Island. July 2, 1920.) 

No. 116. 

Reiuoval of causes "2=21 — Suit to restrain interférence with rights in land 
purchased by navy cannot be removed; "revenue law." 

Judicial Code, § 33 (Comp. St. § 1015), providing for the removal of 
suits against officers appointed under or acting by authority of any "reve- 
nue law" of the tlnlted States, does not extend to naval appropriation 
laws. Consequently a suit against a naval officer to restrain him from 
interfering with plaintifC's rights to remove sand from land purchased 
by the tJnlted States pursuant to a naval appropriation act cannot be re- 
moved ; "revenue laws" not Including ail laws appropriating money for 
the expenditure of the revenue of the United States, and the question of 
proprlelary rights in lands purchased by the United States through an ap- 
propriation of moneys of the United States not involvlng a question of 
revenue law. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Revenue Law.] 

In Equity. Bill by Joseph M. Underwood and others against Doug- 
las E. Dismukes. The suit, which was begun in the state court, was 
removed by défendant to the fédéral court on writ of certiorari. On 
motion to quash writ and to remand. Motion granted. 

John A. Murphy, Jr., of Newport, R. I., for plaintifïs. 

Harvey A. Baker, U. S. Atty., of Providence, R. I., for défendant. 

BROWN, District Judge. This bill in equity, for an injunction to 
restrain the défendant from interfering with plaintiffs' alleged rights 
to enter upon lands situated in part in the city of Newport, and in part 
in the town of Middletown, in the state of Rhode Island, and to take 
away sand, gravel, and seaweed from the shores of Coddington Cove 
and Coddington Point, was removed from the state court upon writ 
of certiorari, upon pétition of the défendant under section 33 of the 
Judicial Code, as amended by Act of August 23, 1916, c. 399, (Comp. 
Stats. § 1015), alleging that he is an officer of the United States navy, 
having the rank of captain, and now detailed by the Secretary of the 
Navy as commandant of the naval training station at Newport, R. I., 
and that by virtue of his office he is acting under and by virtue of 
chapter 114 of the Public Eaws of the United States, 65th Congress, 
2d Session, to wit, the act approved by the Président July 1, 1918, 
known as the Naval Appropriation Act (40 Stat. 704). 

The pétition further allèges that said act is a — 

"revenue law of the United States, and that by virtue of said law he is in 
possession and charge of that certain land at Newport, Rhode Island, known 
as Coddington Point Extension, which said land was purchased under and by 
virtue of the authority contained in said act of Congress," etc. 

It is the contention of the United States that section 33 of the Judi- 
cial Code should be construed to include ail laws appropriating money 
for the expenditure of the revenue of the United States. Ward v. 

©EsFor other cases see same toplc & KEY-NUMBER ia ali Key-Numbered Dlgests & Indeies 
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Congress Construction Co., 99 Fed. 598, 39 C. C. A. 669, is relied 
upon. The opinion in that case cites U. S. v. Bromley, 12 How. 88, 
97, 13 L. Ed. 905, which held that the revenue of the Post Office De- 
partment is as much a part of the income of the government as moneys 
collected for duties and imposts. 

While it may be possible to say that the work of erecting a post of- 
fice has relation to the revenue of the government, and that the Sec- 
retary of the Treasury, by whom the work was ordered, was an officer 
administering the revenue lavvs and acting under color of his office, 
(Ward V. Construction Co., 99 Fed. 605, 606, 39 C. C. A. 669), it 
does not seem to follow that an appropriation act for the purchase of 
lands for military purposes can be deemed to be a "revenue law," in 
the sensé in which that term is used in section 33 of the Judicial Code. 

In support of the motion to quash the writ of certiorari, and to 
remand, the plaintififs rely upon Twin Falls Canal Co. v. Foote (C. 
C.) 192 Fed. 583. This case contains a full and able discussion of the 
authorities, and, in my opinion, supports the plaintififs' contention that 
the présent case does not fall within the provisions of section 33 of 
the Judicial Code. See, also, City of Stanfield v. Umatilla River Water 
Users' Ass'n (C. C.) 192 Fed. 596. 

To accept the contention of the United States that the term "rev- 
enue laws" includes ail laws appropriating money for the expenditure 
of the revenue of the United States, and that the question of pro- 
prietary rights in lands purchased by the United States through an ap- 
propriation of moneys of the United States involves a question of rev- 
enue law, would resuit in a great expansion of the scope of section 33, 
and a great enlargement of the jurisdiction of the fédéral courts. 

As the right to a removal of this case is based solely upon section 
33, and as the présent case, in my opinion, is not within the terms or 
the intent of that section, 

The plaintififs' motion to quash the writ of certiorari, and to remand, 
is granted. 



THE J. H. WILLIAMS. 

(District Court, B. D. New York. June 21, 1920.) 

1. Towage ©^IKÎ) — Tug held at fault in attentpting to take two loaded 

boats. 

^V'here a tow collided with a bridge abntment and was injured, heM, 
tliat tlie tug was at fault in attempting to take two loaded boats; tlie 
tide being at flood. 

2. Towage '&=lH'i) — City not liable for collision of tow with bridge. 

Where a tow collided witti a bridge abutincnt, but there was nothing 
to indicate any obstruction under water, the city, whicli constructed tbe 
bridge, was not liable, even if there was a slight roughness of the stones 
under water. 

In Admiralty. libel by Joseph Kenny against the Tug J. H. Wil- 
liams, claimed by the Cornell Steamboat Company, which impleaded 
the city of New York. Pétition against the City of New York dis- 
missed, and decree for libelant against claimant. 

<Ê=For other cases see same topic & KEY-NUMBER In aU Key-Numbered Digests & Indexes 
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Foley & Martin, of New York City, for libelant. 

Kirlin, Woolsey, Campbell, Hickox & Keating, of New York City, 
for claimant. 

John P. O'Brien, of New York City (Charles J. CarroU, of Brook- 
lyn, N. Y., of counsel), for city of New York. 

GARVIN, District Judge. On Noveniber 9, 1919, the steam tug 
J. H. Williams took in tow on her port side two vessels, loaded with 
coal. One of thèse, the Sarah T. Kenny, was made fast to the tug; 
the other was on the port side of the Kenny. Thus made up, the tow 
started from 119th street and East River, bound for 138th street and 
Harlem River. While approaching the Willis avenue bridge, with the 
tide strong flood, which was in the direction in which the tow was 
proceeding, the Kenny was swung around and brought into collision 
with the abutment of the bridge and injured. A libel was filed against 
the Williams, and the claimant has brought in by pétition the city of 
New York, alleging that the accident was caused because of the unlaw- 
ful existence of under-water projections along the face of the abut- 
ment, which were not protected by piling. 

[1,2] The circumstances under which the accident happened lead 
to the conclusion that the pilot of the tug was négligent in attempting 
to take the two loaded boats. He testified, it is true, that he navigated 
the boat carefully, had been through the bridge several times before. 
The owner of the Kenny, however, testified that he had never been 
taken through the bridge with two boats in the tow, and, with the tide 
running as it was, it seems to me quite clear that the tug captain 
could not be reasonably certain of retaining control over his tow, with 
both boats loaded with a heavy cargo, on the same side of the tug. 
The Kenny was injured about five feet below the water line. Her bot- 
tom was not damaged. No évidence was offered of any submerged 
ledge or projection. The testimony was quite to the contrary. The 
accident may hâve been caused by a water-logged spar, which was 
drifting below the surface of the water, or by some slight roughness 
on the face of the pier. There is no obligation to hâve a higWy polish- 
ed surface of stone under water. There is nothing to indicate that 
the construction of the pier was in any respect unusual. and there ap- 
pears to be no reason for holding the city even part'al'v li-^b'e. The 
authorities cited in behalf of the owner of the J. H. Willirims. who 
urges that the city be held partly, at least, liable, are cases in which 
there was a distinct submereed obstruction or projecting ledge. 

A decree will accordingly be entered. dismissing the pétition against 
the citv of New York, and in favor of the libelant against the claimant, 
with the usual référence to fîx the damages. 
266 F.— 36 
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THE JACK-0-LANTERN. 

(District Court, D. Massachusetts. July 2, 1920.) 
No. 1821. 

Maritime liens <^=>10 — Contract for reconstruction not creating lien. 

A contract for converting a car float, having neither motive power nor 
steerlng gear, into an amusement steamer, with dance hall, rooms, ana 
power equipment, held one for reconstruction, completely changing the 
Identity of the vessel, which dld not create a maritime lien. 

In Admiralty. Suit by the New Bedf ord Dry Dock Company against 
the Steamer Jack-O-Lantern. On objection to jurisdictiqn. Objec- 
tion sustained, and libel dismissed. 

George R. Famum, of Boston, Mass., for libelant. 
George h. Dillaway, of Boston, Mass., for claimant. 

MORTON, District Judge. This case was heard on so much of the 
answer as sets up lack of jurisdiction, for the reason, as alleged, that 
the contract sued upon was not of such character as to create a mari- 
time lien. The facts, which are simple, were orally agreed on by coun- 
sel in open court at the hearing, and are as follows: 

The Jack-O-Lantern was originally a car float of the usual type, 
something over 200 feet long, with neither motive power nor steering 
gear, and having two lines of track on her single deck. The claimant 
bought her and proceeded to convert her into a steamer to be used for 
amusement purposes. The tracks were removed, the deck relaid to 
make a dancing floor, a large house, or superstructure, was built, in- 
closing most of the deck, and containing a dance hall, rooms, balconies, 
etc. Steering apparatus and a steam plant of the propeller type, for 
propulsion, were also installed. 

For the purpose of carrying out thèse changes the contract now be- 
fore the court was made between the claimant and the libelant. It 
covers, generally speaking, ail the woodwork involved in the changes 
above outlined. The libelant did not install the power plant, but it did 
prépare the vessel for it. The scow was towed to the libelant's yard 
for the work to be done. The engine and boilers were there Installed. 
As they were not yet in working condition when the vessel left the li- 
belant's yard, she was towed away. The contract and spécifications 
are as stated in the pleadings. 

The présent question is whether, upon the foregoing undisputed 
facts, the contract was one for repairs and supplies, such as créâtes a 
maritime lien. It is too late now to question, in a court of first in- 
stance, at least, the rule that a contract to construct a vessel does not 
give rise to such a lien. In rebuilding opérations the test is whether 
the identity of the vessel bas continued, or has been extinguished. It 
would serve no useful purpose for me to discuss the cases referred 
to in argument by the libelant. The matter turns, as I view it, upon a 
question of fact; and upon the facts stated I think it clear that the 

^csFor otber cases see same topio & KEY-NUMBER in ail Key-Numbered Dlgesta & Indexes 
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identîty of the car float which was delivered to the libelant was com- 
pletely lost by the conversion irito an amusement steamer under the 
contract in suit. It is true that the huU is substantially unchanged ; but 
mère identity of hull is not sufficient to préserve the identity of the ves- 
sel. McMaster v. One Dredge (D. C.) 95 Fed. 832 ; The Dredge A. 
(D. C.) 217 Fed. 617, 629, 630. The Jack-O-Lantern, with her dance 
hall, rooms, and power plant, self-propelled and able to maneuver, is 
an essentially différent vessel from the car float, which furnished the 
hull. 

Decree dismissing libel for lack of jurisdiction. 



ROSENTHAL v. HELLER et al. 

(District Court, M. D. Pennsylvania. July 9, 1920.) 

No, 286. 

Equity <S='53(!Î) — Objection to jurisdiction because of adéquate remedy at 
law may he waived. 

A suit in equity will not be dismissed, under Rev. St. § 723 (Oomp. 
St. § 1244), on tlie ground that complainant bas au adéquate reinedy at 
law, where défendant lias waived his right to make such objection, 
whicli is a Personal privilège, by entering bis défense on the merits. 

In Equity. Suit by David Rosenthal, trustée in bankruptcy of 
Joseph Lederman, against Sol Heller and others. On motion to dis- 
miss bill. Denied. 

D. Rosenthal, G. Fred Lazarus, W. M. Reynolds, Jr., and S. M. 
O'Hara, ail of Wilkes-Barre, Pa., for plaintiff. 

A. Hourigan, Abram Salsburg, D. Oppenheimer, and M. J. Mulhall, 
ail of Wilkes-Barre, Pa., for défendants. 

WITMER, District Judge. Plaintiff by his bill in equity is en- 
deavoring to recover from défendants the value of merchandise sold 
by a constable on exécution issued upon judgments confessed'by bank- 
rupt within four months of his adjudication in bankruptcy; such sale 
and disposition of bankrupt's property, it is alleged, having l>een fraud- 
ulent and virith intent to cheat the creditors of the bankrupt. To ac- 
complish what plaintiff is hère attempting could no doubt be accom- 
pHshed by an action at law, and where such remedy is afforded a suit 
in equity will not be sustained, unless waived by the parties. The 
provisions of section 723 of the Revised Statutes of the United States 
(Comp. St. § 1244), that suits in equity shall not be sustained in the 
courts of the United States where there is an adéquate remedy at law, 
was enacted to secure a privilège to a défendant which he may waive 
(Warmath v. O'Daniel, 159 Fed. 87, 20 Am. Bankr. Rep. 101), either 
by actual consent (Hicks v. Knost, 178 U. S. 541, 20 Sup. Ct. 1006, 44 
L. Ed. 1183), or by acquiescence. See HoUins v. Brierfield Coal & 
Coke Co., 150 U. S. 371, 380, 381, 14 Sup. Ct. 127, 37 L. Ed. 1113; 
and Brown v. Lake Snperior Iron Co., 134 U. S. 530, 536, 10 Sup. Ct. 
604, 606 (33 L,. Ed. 1021) where it was said by Justice Brewer : 

^=9For otlier cases see same topic & KBY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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" * • ♦ I£ the objection of want of jurisdiction In equlty is not takcn In 
proper time, namely, before the défendant enters into his défense at large, 
the court having the gênerai iurisdiction wlll exercise It ; and in a note [in 
1 Dan. Ch. Prac. (4th Am. Ed.) p. 550] many cases are cited to establish 
that. 'if a défendant in a siùt in eqnity answers and submits to the jurisdic- 
tion of the court, it is too late for him to object that tlie plaintiff had a plain 
and adéquate remedy at law. ïhis objection sliould be taken at the earliest 
opportiinity.' " 

The défendants having entered their défense upon the merits at 
large, they hâve waived their right to a trial at law, and their motion 
to dismiss will be denied. 



GINNOCHIO V. HYDRAULIC PRESS BRICK CO. 

(District Court, S. D. Oliio, B. D. April 14, 1920.) 

No. 1804. 

1. Master and servant <S=>348 — Time of taking effect of Ohio WorUnien's 
Compensation Act. 

TJnder Ohio Worlcmen's Compensation Act March 14, 1913, which went 
into effect January 1, 1914, and section 22 of whicli provides that employ- 
ers subject to the act "shall in the month of January, 1914, and semi- 
annually thereafter," pay the premium determined by the State Industri- 
al Commission, or niay at tlieir élection, with the consent of the com- 
mission and on giving security, undertake to pay compensation direct to 
their injured employés or their dependents in case of death, an employer 
which prior to January 1, 1914, notlfied the commission of Its intention 
to comply with the statute and its élection to pay direct, and thereafter 
did ail that was required of it without delay or det'ault, paylng the pre- 
mium and furnishing its bond on January 30th, held under protection of 
the act as of January Ist. 

3. Statiites 'S=219 — Construction by administrative tribunal of great weight. 

The contemporaneous and practical construction of a statute by a state 
administrative tribunal, whose duty it is to carry the statute into effect, 
while not absolutely controlling upon the courts, is entitled to the most re- 
sppctful considération, and ought not to be overruled without cogent 
Ti asons. 

3. Stat"tes 4^199— "Fail to comply." 

The words "fail to comply" in gênerai hâve the same opération in law 
as the words "refuse to comply." 

4. Master and servant 'S='34R — Employer, compîying with statute, not de- 

barred from beneflt by delay caused by public officiais. 

An employer, who has complied with a workmen's compensation stat- 
ute on his part without delay or default, is not debarred of its protection 
berause of de'ay by a public oiiicial or administrative board in perform- 
ance of a miuisterial duty. 

At Law. Action by Charles Ginnochio, administrator, against the 
Hyraulic Press Brick Company. On demurrer to second and third 
défenses of answer to second amended pétition. Demurrers overruled. 

Paxton, Warrington & Seasongood, of Cincinnati, Ohio, for plain- 
tiff. 

Biilkley, Hauxhurst, Saeger & Jamison, of Cleveland, Ohio, and Ed- 
ward R. Meyer, of Zanesville, Ohio, for défendant. 

®:»For otber cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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SATER, District Judge. [1] The charge made in the second 
amended pétition is briefly as follows : The décèdent, Curcio, while 
engaged in the course of his employaient by défendant, on account of 
its négligence met with an injury on January 2, 1914, in conséquence 
of which he died on the day following. The défendant regularly em- 
ployed at that time more than five workmen and operatives in and 
about its business and establishment, and had net paicl into the Insur- 
ance fund, as provided by the Workmen's Compensation Act of Ohio, 
passed March 14, 1913 (103 Ohio Laws, p. 72), any sum for the benefit 
of employés vvho might be injured or the dependents of those who 
might be killed in the course of their employment, and had not other- 
wise complied with any of the provisions of such act. The prayer is 
for recovery on account of the defendant's alleged spécifie acts of 
négligence. 

The second défense contains the following averments : The défend- 
ant in December, 1913, and thereafter, employed more than five 
workmen and operatives regularly in its business. On December 
29, 1913, it notified the Industrial Commission, successor to the state 
liability board of awards, of its intention to comply with the above- 
mentioned act and of its élection to pay compensation directly to its 
injured employés or the dependents of such as might be killed in the 
course of their employment. Its application for authority so to pay 
was approved by the commission on January 7, 1914. On January 12 
the commission issued its statement of premium to défendant and 
fixed the amount of the bond rec|uired of it under the act. On Janu- 
ary 30 such bond was filed and the premium paid. The bond was 
approved by the commission on February 3. Défendant asserts com- 
pliance as of January 1 with the act and the orders of the commission, 
and claims that at the time of Curcio's injury and death it was entitled 
to ail the protection, riglits, and privilèges afiforded to employers who 
bave complied with its provisions, and that Curcio's dependents are 
limited to the compensation therein provided, and cannot hold the de- 
fendant to respond in damages. The third défense is contributory 
négligence. 

To each of such défenses a demurrer is interposed. The provisions 
of the statute which deny compensation in cases of injury or death 
"purposely self-infjicted" are not involved. If the défenses named are 
good, it is because defendant's application, which was on file with the 
commission on Tanuary 1, when the act went into effect, and its sub- 
séquent compliance within that month with ail légal requirements, en- 
titled it to protection at the date of Curcio's accident and death. 

Under the well-pleaded facts, admitted by the demurrer to the 
second défense the défendant, if it complied with the provisions of 
section 22, is not liable in damages at common law or by statute. 
Section 23. If it did not thus comply, it is subject to the following 
pertinent provisions of section 26: 

•Employers mentioned in subdivision 2 of section 13 liereof, who shall fail 
to comply with the provisions of section twenty-two hereof, shall not be en- 
titled to the benefits of this act during the period of such noncompliance, but 
shall be liable to their employés for damages suffered by reason of Personal 
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Injuries sustained in the course of employment caused by the wrongfui act, 
neglect or default of the employer, or any of the employer's officers, agents or 
employés, and also to the Personal représentatives of such employés where 
death results from such injuries, arid in such action the défendant shall not 
avail hlmself or itself of the foUowing common law défenses : The défense 
of the fellow servant rule, the défense of the assumption of risk or the dé- 
fense of contributory négligence." 

The défendant, having had in its service down to Curcio's death 
five or more workmen regularly in its establishment under contract of 
hire, was an employer within the terms of subdivision 2 of section 13. 
Curcio was an employé within the définition of that term found in 
subdivision 2 of section 14. The second subdivision of section 21 pro- 
vides that the dependents of an employé who is killed "on and after 
January 1, 1914," in the course of his employment, "shall be entitled 
to receive, either directly from his employer as provided in section 22 
hereof, or from the state insurance fund, such compensation for loss 
sustained on account of such injury or death, and such médical, nurse 
and hospital services and medicines, and such amount of funeral ex- 
penses in case of death, as is provided by sections 32 to 40 inclusive." 
Section 22, in so far as pertinent, is as follows : 

"Bxcept as hereinafter provided, every employer mentioned in subdivision 
two of section thirteen hereof shall, in the month of January, 1914, and semi- 
annually thereafter, pay into the state insurance fund the amount of premium 
determined and fixed by the state liability board of awards for the employ- 
ment or occupation of such employer the amount of which premium to be so 
paid by each such employer to be determined by the classifications, rules and 
rates made and published by the board: » * * Provided, • * * that 
such employers who will ablde by the rules of the state liability board of 
awards and as may be of sufflclent flnancial ability or crédit to render cer- 
tain the payment of compensation to Injured employés or to the dependents 
of killed employés, and the furnishing of médical, surgical, nursing and hospi- 
tal attention and services and medicines, and funeral expenses equal to or 
greater than is provided for in this act, * * * may, upon a finding of 
such facts by the state liability board of awards elect to pay individually 
* * " such compensation, and furnish such médical, surgical, nursing and 
hospital services and attention and funeral expenses directly to such injured 
or the dependents of such killed employés ; and the state liability board of 
awards may require such security or bond from said employers as it may 
deem proper, adéquate and suiHclent to compel, or secure to such injured em- 
ploj'és, or to the dependents of such employés as may be killed, the payment 
of the compensation and expenses herein provided for, which shall in no event 
be less than that paid or furnished out of the state insurance fund, in similar 
cases, to injured employés or to the dependents of killed employés, whose 
employers contribute to said fund. * • * » 

On May 18, 1915, Wallace D. Yaple, as chairman of the Industrial 
Commission, after stating the facts disclosed by its record as to de- 
fendant's application for classification of industry and premium, which 
facts are the same as those pleaded in the second défense, wrote the 
défendant as follows : 

"During the month of January, 1914, which was the month In which the 
Workmen's Compensation Act of 1913 became compulsory, this department 
was unable to transact the immense volume of business which came to it, 
which accounts for the delay from December 30, 1913, to January 12, 1914, In 
advising the company of the amount of its bond ând premium, and also for 
the delay from January 30, 1914, to February 3, 1914, in approvlng the bond. 
Section 22 of the Compensation Act seems to contemplate that the employer' 
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should hâve the entire month in which to comply with the provisions of the 
act by eitlier paying 1ns premium into the state insurance fund or by electing 
to pay compensation, etc., direct, and we hâve held in a number of state in- 
surance cases that where au employer paid his premium into the fund at any 
time during the month of .January that he was protected from the Ist day of 
January. We think the same thing should be true in self-insurance cases as 
well, and it appoars that the Hydraulic Press Brick Company complied with 
the terms of the act and did ail that it was requlred to do within the month 
of January ; its bond and premium being recelved on January 30, 1914. That 
being true, it is our opinion that it complied vyith the law and that it was un- 
der compensation from January 1, 1914." 

No other utterance affecting a case of like character has been cited. 
The Industrial Commission, however, on July 1, 1914, in Biddinger v. 
Champion Iron Co., 13 O. L. R. 65, rendered another opinion, which, 
notwithstanding the différence in facts reflects that body's views 
and practice in deahng with an employer who proceeds to qualify 
under the act. The company's application for classification was filed 
on December 17, 1913. On account of correspondence between it and 
the commission in référence to the proper classification of the in- 
dustry in which it was engaged, its classification and rating and the 
amount of its first annual premium were not determined until March 
6, 1914, on which date it was furnished with a "pay-in order," direct- 
ed to the treasurer of state, authorizing him to receive the amount of 
the premium. The company, the commission held, had the oppor- 
■tunity to comply with the law not later than March 10, but it did not 
do so until after the death of its employé on April 10. The commis- 
sion said: 

"Had the injury resulting In Biddlnger's death occurred prior to the 6th of 
March, 1914, we would hâve no hésita ncy in arriving at the conclusion that 
the Company had made diligent effort to comply with the law, and so had 
donc ail that could reasonably be requlred of it, and under such circum- 
stances would order the compensation paid out of the state insurance fund. 
But we do not think that the facts in this case justify such a course. The 
provisions of the act are clear. Section 22 provides in substance that It 
shall be tlie duty of ail employers employing five or more employés to either 
pay their premium into the state insurance fund in the month of January, 
1914, and semiannually thereafter, or, by proper proceedings before the Indus- 
trial Commission, to make arrangement to pay compensation direct to their 
injured and the dependents of their killed employas. The language is plain 
and there is no room for construction, and it is obvions that to order payment 
of compensation in this claim out of the state insurance fund would not 
only be a plain violation of the law, but would establish a précèdent which 
would be proliflc of abuses." 

[2] The contemporaneous and practical construction of the statute 
by the Industrial Commission, an administrative tribunal, whose duty 
it is to carry it into effect, is entitled to great respect. Though not 
absolutely controUing, it is entitled to the most respectful considéra- 
tion, and ought not to be overruled without cogent reasons. U. S. v. 
Moore, 95 U. S. 760, 763, 24 L. Ed. 588; Barrett v. Grays Harbor 
Commercial Co. (D. C.) 209 Fed. 95 ; Industrial Comm. v. Brown, 92 
Ohio St. 309, 311, 110 N. E. 744, L. R. A. 1916B, 1277. I am con- 
vinced that its views, as expressed by its chairman, Mr. Yaple, are 
correct. One of the methods of compensating injured or the depen- 
<ients of killed employés is effected by the employer paying into the 
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State insurance fund the amount of premium fixed by the Industrial 
Commission, as determined by its classifications, rules and rates; 
another is by the employer's paying the compensation himself, provid- 
ing he is able to furnish satisfactory proof to the commission of his 
financial ability so to do, in which case the commission may require of 
him such security or bond as will in its judgment insure payment to 
persons entitled to the same. Employers thus avaihng themselves of 
the statute are arranged into two classes — (1) contributors from choice 
to the State insurance fund; and (2), noncontributors thereto, who 
by their own élection and by permission of the commission pay di- 
rectly to the prescribed beneficiaries. The statute establishes the rule 
of equality as to their status, and also as to the amount of compensa- 
tion to be received by employés, whether it be paid from the state 
insurance fund or directly by their employers. In addition to section 
22, see also the second subdivisions of sections 21 and 22, the first 
subdivision of section 25. sections 23, 26, and 29, and State v. Fidelity 
Co., 96 Ohio St. 250, 117 N. E. 232. 

It is true that under the second subdivision of section 25 a noncon- 
tributing employer may, by reason of some rule or régulation of his 
own, be compelled to pay a greater compensation than a contributing 
employer; but the establishment and maintenance of such rule or 
régulation is entirely voluntary on his part. The statute expressly 
provides that, beginning with January 1, 1914, the dependents of an 
employé killed in the course of his employment — his death not being 
purposely self-inflicted — shall be compensated from the state insur- 
ance fund (if his employer bas become a contributor to such fund), or 
by his employer (if such employer has c|ualified to pay directly to 
them). Its provisions are equally clear that the employer, whether 
a contributor to the state insurance fund or of the class to which the 
défendant belongs, if he brings himself within the terms of the act 
within that month becomes entitled, as of the Ist day of such month, 
to ail the protection the act aflfords. Curcio's dependents, in consé- 
quence of his death, became entitled to compensation from the de- 
fendant, and this was so, even if the petitioning employer and the 
Industrial Commission had not nerformed ail the acts required of 
them respectively by statute. Their right and defendant's liability 
were coexistent. 

The Législature declared that the injured and the dependents of kill- 
ed employés sliouîd be compensated, and designated the means by which 
and the persons by whom payment shall be made. The law-making 
body, it must be presumed, was cognizant of the physical inability 
of the Industrial Commission to consider and dispose of the multitude 
of applications of employers immediately after midnight of December 
31, 1913, or for some time thereafter. It did not intend that either em- 
ployés or employers should even temporarily be deprived of the bene- 
fits of the act. Having conferred the right to compensation for in jury 
or death occurring on and after January 1, it therefore by section 22 
gave employers the who'e of the month of January in which to qualify 
under its provisions. The défendant in this case, having within that 
time met every requirement imposed on it, obtained ail the protection 
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and benefits which the act accords. The protection thus secured re- 
lated back to and became effective with the beginning of January 1. 
It was permissible for the Législature thus to provide (Bernard v. 
Michigan United Traction Co., 198 Mich. 497, 165 N. W. 846) ; the 
purpose of the rétroactive feature being to prevent penalizing of an 
employer by the déniai to him of his common-law défenses after his 
lawfully declared intention and diligent effort to corne under the act. 

The statute is highly remédiai in character (Honnold, Workmen's 
Compensation, § 6, p. 25), and is not therefore violative of the state 
Constitution (Peters v. A'IcWilliams, 36 Ohio St. 155, 161, 162). Re- 
trosnective laws that violate no principle of natural justice, but are in 
furtherance of equity and good morals, are not forbidden in Ohio. 
Trustées of Cuyahoga Falls Real Estate Ass'n v. McCaughy, 2 Ohio 
St. 152, 153. That an employer who, in the month of January, dili- 
gently endeavored to bring himself within the statute, shall hâve its 
benefits as of January 1, is not expressly declared in the Ohio act, as 
in that of Michigan; but it is necessarily implied, and what is implied 
in a statute is as much a part of it as what is expressed. Gelpcke v. 
City of Dubuque, 68 U. S. (1 Wall.) 175, 17 L. Kd. 520; Id., 68 U. S. 
(1 Wall.) 221, 17 L. Ed. 519; U. S. v. Babbit, 66 U. S. (1 Black) 55, 
61, 17 L. Ed. 94. The défendant by virtue of such relation back be- 
came liable, commencing with January 1, to compensate its injured or 
the dependents of its killed employés, who in the meantime had met 
with accident or death in the course of their employmcnt. Had the 
défendant become a contributor to the state insurance fund, the pro- 
tection afforded to the parties hereto would bave been the same. 
Other provisions which give both classes of employers the whole of 
the month of January, in each and every year the statute remains in 
force, to bring themselves by diligence within its protection for the 
whole of that month, and which confer on its designated beneficiaries 
the right to compensation, are found in sections 17 and 19, and sub- 
division 1 of section 21. 

[3] Considération of section 26 points to the conclusion above 
reached. The employers who are debarred from the benefits of the 
statute during noncompliance therewith are those "who shall fail to 
comply w'th the provisions of section 22." "Eail" means "to be want- 
ing in action." Cent. Dict. The words "fail to comply," in gênerai, 
bave the same opération in Inw as the words "refuse to comply." 
Taylor v. Mason, 22 U. S. (9 Wheat.) 325, 344, 6 L. Ed. 101. Had the 
défendant been wanting in diligence, and prolonged performance on 
its part beyond the month of January, the r\ile applied in the Bid- 
dinger Case, it would seem, would bave obtained. But the défen- 
dant did not refuse, and was not wanting in action, to comply with 
the requirements of the statute. Notice of acceptance of its pro- 
visions even preceded the date on which it became operative, the 
sufficiency of which notice cannot be questioned. Coakley v. Mason 
Mfg. Co., 37 R. I. 46, 90 Atl. 1073. 

[4j To the charge of noncompliance before January 3, the answer 
is that, if there -.ivere such in fact, it was not such noncompliance as 
depended on the will of the défendant, but was rather due to the com- 
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mission 's discharge of its manifold duties preventing the defendant's 
earlier qualification to secure the protection of the act. On such a 
State of facts the defendant's position would be quite as favorable as 
that of the person to be benefited by a statute, who bas performed 
within the time allotted therefor ail that was required to be donc by 
him, but who falls short of complète performance within such period 
on account of the failure of some public officiai or board to perforai 
a ministerial or administrative duty. He will not under such cir- 
cumstanees be penalized for the delay in officiai action (Coakley v. 
Mason Mfg. Co., supra; Industrial Com. v. Patterson, 65 Ohio Law 
Bull. 94), or denied the protection and benefits which the statute con- 
fers (Pace v. Volk, 85 Ohio St. 413, 416, 417, 98 N. E- 111 ; Heininger 
v. Davis, 96 Ohio St. 205, 213, 117 N. E. 229; Burchard v. State, 83 
Ohio St. 1, 93 N. E. 199). His rights hâve been preserved, even when 
the misapprehension or inability of a judge has delayed action. J. D". 
Randall Co. v. Foglesong Mach. Co., 200 Fed. 741, 119 C. C. A. 185 
rC. C. A. 6) ; Toledo Métal Wheel Co. v. Foyer Bros. & Co., 223 Fed. 
350, 138 C. C. A. 612 (C. C. A. 6). 

The demurrers to the second and third défenses are overruled, and 
an order may be taken accordingly. 



THE CUSHING. 
THE PROTELS. 

(District Court, S. D. New York. June 26, 1920.) 

Collision >S=40 — Mutual faults of uniighted vessels meeting at night, 

A collision at niglit, between Capes Lookout and Hatteras, between 
two steamships sailing without lights pnrsxiant to war régulations and on 
courses nearly opposite, but on which tliey would hâve passed starboard to 
starboard, hcld due to faults o£ both ; the north-bound vessel for cbang- 
ing her course to starboard under misapprehension of the other's course, 
without flashing her lights or signaling until a minute later, and the 
south-bourid, which could see the other at a greater distance and knew 
her course, for not showing her lights and signaling and going further to 
port to allow more room. 

. In Admiralty. Pétitions on behalf of the steamships Cushing and 
Proteus for limitation of liability arising out of a collision between 
them at sea. Both vessels held in fault. 

Thèse are two pétitions for the limitation of liability arising out of a colli- 
sion which took place on August 19, 1018, about 30 miles Southwest of thé 
Diamond Shoal Lightship, half way between Cape Hatteras and Cape Lookout, 
and about 20 miles off the coast. Both ships were American owned, and had 
been requisitioned by tho United States for war purposes. The Proteus was 
steaming N. ôO" E. true from Cape Lookout at about 13% knots an hour. The 
Cnshing was steaming in the opposite direction, S. 47" W. true at about 12% 
knots. The moon was in the southwest, and therefore on the bows of the 
Cushing and on the quarter of the Proteus. The night was clear, thotigh there 
were oceaslonal clouds. Both vessels were sailing without lights in accord- 
ance with the ordefs of the navy. 

The Cushing made out the Proteus over 10 minutes before the collision, ra- 
ther narrow on her starboard bow, and after a few minutes, fliidlng that her 

©=>For other cases see same tople & KEY-NUMBER lu ail Key-Numbered Digests & Indexes 
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bearing broadeupd, concluded tliat the ships would pass starboard to siar- 
board. The Proteiis did uot make out the Cushing untU between 2 and 3 
minutes before the collision occiirred, and then supposed her to be dead 
ahead, or very flue on lier port bow. At once the Proteus put her helm hard 
aport and eontinued porting nnder full steam nntil the collision. Between 
a minute and a minute and a half after putting her helm over, and about the 
sanie interval before the collision, the Proteus blew a single blast, but con- 
tinued under full headway, and tailed to show her lights, which could hâve 
been switched on. Sbortly after the Proteus hard-aported and, as the court 
t'oncluded, after her blast, the Cushing ported, hard-aported, turned on her 
lignts, and reversed her eugines, at the same time givlng three blasts. She 
was backlng wbon the collision oceurred, and her heading had changed about 
two points to starboard. 

The colli.sion was either at right angles or six points leading forward on tne 
Proteus ; the bows of the Cushing striking the Proteus a little abaft of amid- 
ships. The Cushing stood by, and took ofi: the crew and passengers of the 
Proteus, which floated for an hour, and then sank, becoming a total loss. 

Suits were brought against the Cushing by the Proteus and the cargo, and 
thèse limitation proceedings were thereafter commenced. 

Charles C. Burlingham and Chauncey L. Clark, both of New York 
City, for the Proteus. 

J. Parker Kirlin and William H. McGrann, both of New York City, 
for the Cushing. 

T. Gatesby Jones, of New York City, for certain cargo of the 
Proteus. 

LEARNED HAND, District Judge (after stating the facts as 
above). In this case the conceded facts seem to me to help dispose of 
much of the controversy, regardless of the testimony of the witnesses, 
based upon necessarily fugitive recollection. It is agreed that the 
Proteus, a vessel 390 feet long, with a speed of 13y2 knots, was upon 
a course N. 50° E. true. It is further agreed that she made no man- 
euver except to hard-aport her helm and continue at full speed. If 
she had turned through an angle of eight points, as is practically cer- 
tain, we can tell with much approach to certainty the position of her 
bow off her course at the time of the collision ; i. e., what had been her 
"traverse." We can also tell how far she had advanced, measured 
along her projected course, from the point of porting; i. e., her "ad- 
vance." The basis of this calculation I take from Admirai Knight's 
"Modem Seamanship," plate 93, p. 303. This shows that the "ad- 
vance" of a ship 350 feet long is 453 yards, and for a ship 420 feet is 
■663 yards. The "advance" of the Proteus, on the basis of the smaller 
.ship reckoning that the proportion is constant, would be about 1,514 
feet; on the basis of the larger, about 1,845 feet. It is of course im- 
possible to be exact, but it is reasonably safe to take it at 1,700 feet, 
and to say that the bow of the Proteus, when she ported, was 1,300 
feet behind the place of collision, measured on her own projected 
course. 

I shall show la ter that the stern of the Cushing had not yet left her 
course, taking her story of backing and porting at its full value. If 
she was headed two points to starboard, and her stern was on her 
course, her bow had made a "traverse" of a little over 150 feet, and as 
she struck the Proteus about amidships, the bow of the Proteus was 
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substantially crossing the projected course of the Cushing at the mo- 
ment of collision. Since it is possible to find the "traverse" of the 
Proteus by the same means as her "advance," we can tell with very 
reasonable accuracy how far the courses were apart. By the same cal- 
culation as in the case of the "advance" I find the Proteus "traverse" 
to hâve been between 1,100 and 1,200 feet. 

The distance actually covered by the Proteus is more dififîcult to 
estimate, and is not important, except as it fixes the time from her 
hard-over helm to the collision. Capt. Colomb (transparent diagram 
4) gives to a vessel under similar conditions a change of about 5% 
points in 85 seconds, a minute and a half. The distance covered by a 
boat 420 feet long computed on Admirai Knight's plate 93, is about 
2,250 feet, and for a boat 350 feet long, 1,410 feet. If I take the dis- 
tance covered by the Proteus at 2,000, it will not be far wrong. At the 
end of this time her speed is 60 per cent, of her initial speed. An aver- 
age of 75 per cent, is not far wrong, or 10 knots an hour, say two 
minutes. This corresponds pretty well with Colomb's figure for a 
change of 5^/^ points, and is, ail things considered, not very far ofif 
the estimâtes of ail the witnesses, of between 2^'^ and 3 minutes. 

I can now, I think, estimate fairly closely the position of the Cush- 
ing when the Proteus ported, taking the Cushing's version of porting 
and backing and a change of 2 points. Colomb's diagrams (transparent 
No. 4) for such a situation gives a change of a little less than two 
points at the end of 35 seconds. A change of 2 points would not take 
over forty seconds, and the "advance" is just about two lengths; i. 
e., 850 feet. The earlier part of the two minutes the Cushing was go- 
ing at full speed, 12^2 knots, a distance of say 1,600 or 1,700 feet. 
Her bow was therefore about 2,500 feet from the place of collision 
when the Proteus ported. At that time the vessels were about 4,000 
feet away from each other; the Proteus bearing a little more than 
1V> po-'nts on the Cushing's starboard bow. The estimate of 1 to 1% 
miles of the Proteus' witnesses is not so far wrong as might be expect- 
ed at night, and that of three-ouarters of a mile made by the Cushing's 
witnesses v.'0uld be close, if thev had seen the original change of helm, 
thorgh I do not believe they did, for reasons given later. 

Knight, pp. 316-318, gives a somewhat difi^erent description of the 
behavior of a shin backing under a hard-aport helm; but it is to be 
observed (page 318) that the discrepancy between thèse authors dis- 
appears in cases where the helm is first put hard over and the vessel 
therefore begins to swing before she feels the efi^ect of the screw. He 
says : 

"]f tlifi ship lias actually beprun to swing In obédience to a hard-over hrlm 
before tlie screw is reversed, slie will in most cases continue to swing the 
same way in spite of the screw, although much less rapldly than if the screw 
were not reversed." 

In the case at bar the helm was put over first to port and then hard- 
aport for some seconds before the engine was reversed. A very sub- 
stantial part of a minute must also be allowed in the engine room (20 
or 30 seconds, Brown). Besides, Bergman had to enter the wheel- 
house to turn on the lights and go back to the bridge to reverse. It 
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is safe to say that the Cushing was quite ail of 30 seconds under a port 
helm before the engines were reversed. This, if anything, makes the 
time of her swing of two points to starboard shorter than I hâve 
found. 

The supposed bearing of the Cushing from the Proteus seems to me 
so clearly wrong that I can only account for it through the excitement 
of the moment. It is physically impossible that the Cushing should 
ever hâve been on the Proteus' port bow. The supposed bearing of the 
Proteus from the Cushing is stated by the v^^itnesses generally to hâve 
been li^ points at 5 miles, but that is equally impossible. At 5 miles 
the Proteus would hâve borne about 5 degrees on the Cushing's star- 
board bow, if the courses had been exactly parallel or 8° in fact. This 
bearing broadened till it was a little over IV2 points when the Proteus 
ported. However, it is not likely that during the earlier part of the 
Proteus' swing her changed helm without side lights could be noticed 
from the Cushing. For nearly half her "advance" her mass continued 
on her old course, and meanwhile the Cushing was advancing. At 
about the time when she began to make in upon the Cushing she bore 
substantially more than 2 points on her starboard bow. It was not 
far from that time when the Proteus blew her whistle, and this I think 
is the first moment when Bergman became aware of her maneuver. 
His estimate of bearing is not so far wrong, then, though the dis- 
tance had become about hnif a mile, not three-quarters. I remember 
that he says he could tell the change in the range of the masts, and saw 
her swing before this, but I think this most unlikely, The angle sub- 
tended by the masts at that distance and seen so nearly ahepd was small. 
It is clear from the log that he did not act till he heard the whistle, 
and that was about the time when he could first hâve seen any change, 
unless by the range of the masts. If he had in fact seen the Proteus 
start to cross his bows, I can scarcely believe that he would hâve wait- 
ed at ail to act as eventually he did act. Résides, his vcssel would hâve 
been in a différent position, had he been backing and hard-aporting for 
so long. Taking ail the évidence, it appears to me the more reason- 
able conclusion to suppose that he did not, as he supposes, see so fine- 
ly as to observe the masts corne in range, but that he saw the Proteus 
swing in and heard her whistle, and that then he did what he says. 

I am, of course, aware that déductions of the foregoing sort are 
proverbially hazardous. In this case, however, they are founded on 
unusually certain data, and, what is perhaps more, they correspond 
surprisingly well with the observations of the witnesses where thèse 
are not in conflict. As to the period of the Cushing's backing, her 
testimony rests entirely upon estimâtes made at a moment of great 
excitement, except that of the engine room, the entries in whose log 
I am unfortunately forced to conclude, from inspection, hâve been 
tampered with. 

Such being the facts, as I find them, the fault of the Proteus is open 
and unquestioned. To take but one, the failure to sound her whistle 
until midway on her swing cannot be shown not to hâve contributed to 
the collision. For the greater part, perhaps the whole, of the inter- 
val between her hard-aport helm and her whistle she was still on her 
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course. I hâve concluded that Bergman failed to act for probably a 
minute after she in fact put her helm over, and had he not so waited 
the collision would not hâve happened. If he had got a single blast at 
once, as he should, it is of course impossible to say that he would not 
hâve acted. 

Furthermore, it seems to me a clear fault not to hâve switched on 
her lights at once when she began to maneuver. Whatever latitude is 
to be allowed to commanders because of submarines, the period of 
caution ends when the ships bègin to avoid collision. The Larchgrove, 
1 lyloyd's Hist. Rep. 498. Had the Proteus donc so, Bergman would 
hâve seen the red light open bef ore he did in fact notice any change in 
coui-se. Thèse two faults I find, and it is not necessary to consider the 
more doubtful question of the sharpness of her lookout. That the case 
was not one of head-on meeting, but of starboard to starboard, ap- 
pears plain. I think it indistinguishable from the case of The Worsley 
Hall, mentioned below. 

As to the Cushing, the question is, indeed, more embarrassing. In 
spite of Bergman's admission that he saw the masts swing into range, 
I hâve, for the reasons I hâve given, concluded that he did not observe 
the Proteus' change of course until her mass began to move towards 
him, at about which time he heard her whistle. It is quite impossible 
in my judgment to convict him of any delay in the remaining period, 
or the ship either, assuming two men should hâve been on the bridge, 
as they should. He had not much more than a minute to do every- 
thing, and he succeeded in getting his helm over and his ship backing 
for a period of over half that time. Of course, the calculations are 
not to be taken exactly ; but this very fact forbids holding him at fault. 
I am aware that it is a somewhat strong finding, in the face of his ad- 
missions, to say that he did not see the change earlier ; but I can only 
add that it is clear that, as he was certainly keeping a sharp lookout 
and was ready to act, it seems to me incredible that he should hâve 
waited after he became aware of the Proteus' perilous undertaking. 
If the Cushing was at fault, it was for letting matters corne to such 
a pass that the emergency could arise at ail. 

The Cushing had had the Proteus under observation for at least 10 
minutes, and had pretty clearly made out her course. Bergman as- 
sumed, though he clearly had no right to do so, that the Proteus had 
equally made him out. He had every advantage in seeing, and it was 
■clearly négligent not to consider his own low visibility at night to one 
peering away from the moon. He knew, also, at least he was charged 
to know, that he only had a berth of about 3 lengths, and that, while 
ail would be well if the Proteus kept her course, he was dealing, not 
with mechanical forces, but human beings, whose automatic conduct, 
when surprised, is not absolutely predictable. In short, he had no right 
to suppose anything about the conduct of the Proteus if surprised in 
a narrow berth, unable to make out without lights what was the course 
and speed of another ship close aboard. 

What he had reason to expect actually happened. The Proteus 
made him out, misunderstood his position, and did exactly the wrong 
îhing. It was then too late. Now he had had it entirely in his hands 
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to avoid just that emergency. I quite agrée with his conclusion that 
it was not a case of article 18 at ail, because the two vessels would 
"pass clear of each other," if both kept their courses. The English 
cases earlier than The Worsley Hall, H. of L. Dec. 19, 1919, so far as 
they may be to the contrary, are no longer to be considered as Ënglish 
law. To hâve ported and crossed the Proteus' bows would hâve been 
improper and hazardous, and it was not in the least necessary. Yet 
it does not foUow that he should hâve kept on without giving warning. 
AU cases are necessarily of spécial circumstance in which the ships 
run without lights ; the rules, of course, présuppose that the courses 
of ail ships shall be declared to each other, so that they shall be able 
to navigate accordingly. Though Bergman knew that he could pass 
clear, he should hâve used a caution measured by the considération that 
the Proteus might not hâve the same knowledge. 

He was bound, I think, either to flash or set his lights, or to give 
her a wider berth. H he had given as his reason for not showing his 
lights earlier that he was afraid of submarines, I should not, perhaps, 
hold his décision wrong; that being the judgment of the master pro 
hac vice as to when an emergency had arisen. But he does not give 
that as an excuse ; on the contrary, he says that he supposed that the 
Proteus already saw him and was navigating accordingly. That, as I 
hâve said, he had no right to assume. It does not appear that he 
would not hâve thought the situation an emergency, if he had supposed 
that the Proteus did not see him. Hence it seems to me that he cannot 
be excused on a ground which he does not suggest, and because of a 
choice which apparently he did not make. At best it would hâve been 
proper to call Miller, the master, and let him make the choice whether 
the time had corne to give some signal with the lights. 

But I think it is not even necessary to assume this. Indeed, if he 
had given as his reason that in his judgment the time had not yet corne 
under the navy orders to flash or set his lights, I should still think his 
navigation improper, because the very fact that he could not give the 
usual information of his présence, and so set in opération as it were 
the steaming rules, that very fact imposed upon him the duty to in- 
sure against the possibility of danger arising from the spécial circum- 
stances in which he was forced to steam. AU that he need hâve done, 
when the Proteus' course was once made out, was to ease ofï to the 
south, and give her an ample berth, a maneuver which would, in ad- 
dition, hâve involved in its exécution the clear warning of a double 
blast. It cannot be reasonable for a master under such circumstances 
to hold his course through thick and thin, because from his superior 
position he and he alone can see that ail will go well if neither ship 
changes her helm. 

No rule forbade this ; he was not bound to hold his course, and he 
had open sea on his port hand. It required but a little easing of his 
helm during the period of at least 5 minutes after he had made her out 
and before she saw him. The most common prudence would hâve sug- 
gested that he make his scanty assurance doubly sure. Why he should 
hâve so persistently held a course which brought him to such close 
quarters is inexplicable, except upon the assumption that he slavishly 
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followed the letter of the master's orders, or was unwilling to rouse 
him. I find the Cushing at fault because, with the fullest possible no- 
tice, she failed either to warn the Proteus of her advance or to put be- 
tween them a safe distance. 

It is quite true that both in her own pétition and in her answer to 
the Cushing's pétition the Proteus allèges as a fault the supposed star- 
boarding of the Cush'ng; but that is quite another matter. It refers 
to a starboarding after the Proteus ported, which never took place. 
The fifth and seventh charges of fault include failure to warn the Pro- 
teus, and the eighth is a gênerai charge of failure to take précautions 
when the risk of collision should hâve become apparent. I think that 
that risk did become apparent as soon as the Cushing saw or should 
hâve seen that the vessels would pass so close that a confusion or mis- 
understanding of their courses on the part of the Proteus might resuit 
in collision. 

In The Worsley Hall, H. of L. Dec. 19, 1919, a very closely similar 
situation was held not to be a head-on case, but one of passing star- 
board to starboard. The ship corresponding to the Cushing was en- 
tirely relieved upon closely analogous navigation to that of the Cushing 
hère. Yet there is one différence which appears to me to be of final 
importance between that case and this. There the ships made each 
other out about IV2 miles off, and the Worsley Hall, as soon as she got 
the loom of the loannis Vatis, at once uncovered her lights, which the 
loannis Vatis did not do. 1 Lloyd's List. Rep. 414. At least this was 
alleged in the case made by the Worsley Hall, and was not denied by 
the loannis Vatis. As the joint speeds of thèse two ships was ISi^t 
knots, this was over 4 minutes before they would hâve met. That time 
would hâve been ample in the case at bar to avoid collision, even if the 
Cushing had waited, as the Worsley Hall did not, for a very substantial 
period after she discovered the Proteus. The case cannot be taken 
for more than that such a situation is a starboard to starboard meeting, 
with which I humbly agrée, and that the navigation of the Cushing in 
extremis was free from fault in the case at bar. The other cases of 
ships without lights decided in England do not appear to me to be 
relevant. This, so far as I am advised, is the first case which has 
arisen in this country. 

I find it impossible to reach any but a spéculative conclusion, based 
upon the Cushing's camouflage, and in any event it appears to me to be 
irrelevant. 
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TEXAS CO. V. BROWN, Conunissioner of Agriculture of Georgîa, et al. 

(District Court, N. D. Georgia. June 28, 1920.) 
No. 143. 

1. Commerce «©^Sl, 73 — OU inspection law, witli fées largely exceeding cost, 

void as to înterstate commerce. 

Park's Ami. Pol. Code Ga. § ISOO et seq., providing for Inspection of 
Petroleum oils, and fixing tlie fées therefor, which aggregate many tlmes 
the cost of the Inspoctlon service, held a revenue statute. and unconsti- 
tutional, as imposing a fax on Interstate commerce as applied to oils 
brought Into the state for sale in tlie original containers and so sold, 
but valid as to oil Imported for indefinite storage or for sale after break- 
ing the original package. 

2. Inspectiftn ©=6 — Foreign corporation liable for cost of inspection. 

Payment by a foreign corporation of a gênerai tax for doing business in 
the State does not extmpt it trom liability for the cost of inspection of 
an article in which it deals. 

3. Inspsciion <®=2 — Taxation <2=>40(2)— Oil inspection law valid under 

Georgia Constitution. 

A statute exacting graduated fées for inspection of oils held not a tax 
on property, nor in violation of Const. Ga. art. 7, § 2, providing that "ail 
taxation shall be uniform on the same class of subjects, and ad valorem 
on ail property subject to be taxed." 

Walker, Circuit Judge, dissenting in part. 

In Equity. Suit by the Texas Company against J. J. Brown, Com- 
missioner of Agriculture of the State of Georgia, and others. Decree 
for complainant. 

James L. Nesbitt, of New York City, and Rosser, Slaton, Phillips 
& Hopkins, of Atlanta, Ga., for plaintifif. 

Clifford Walker, Atty. Gen., and Brewster, Howell & Heyman and 
Mark Holding, ail of Atlanta, Ga., for défendants. 

Before WALKER, Circuit Judge, and BEVERLY D. EVANS 
and SIBLEY, District Judges. 

SIBLEY, District Judge (with whom concurs BEVERLY D. 
EVANS, District Judge). By a law of Georgia, passed in 1890 
(Park's Pol. Code, § 1800 and following), kérosène and petroleum and 
products thereof were required to be inspected under specified stand- 
ards, for which fées were fixed of one-half cent per gallon for lots 
exceeding 400 gallons, and a larger fee for smaller lots, the fées to be 
paid monthly into the state treasury, less certain amounts, not to ex- 
ceed $100 per month, which the inspectors might retain as their com- 
pensation. In 1912 this act was extended expressly to gasoline, ben- 
zine, and naphtha. Park's Code, § 1809(a). In 1913 (Park's Code, § 
1809[e]) the provisions of the last-named act were made applicable, 
not only to gasoline, benzine, and naphtha sold or offered for sale in 
Georgia, but also to those sold elsewhere and brought into the state 
of Georgia for consumption or use by the importer. No question upon 
this last-named act arises in this case, as the products involved are not 

^=>For other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
266 F.— 37 
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imported for consumption hy the importer. By a criminal enactment 
(Park's Pénal Code, § 642) it is provided : 

"If any pei'son shall sell, or keep for sale or In storage, any cnide or re- 
flned petroleum, naphtha," gasoline, benzine or kérosène "wltliout liaving the 
same inspeeted and approved by an authorized inspecter, he sliall be guilty 
of a misdemeanor." 

The petitioner, a corporation of another state, is an importer of 
kérosène and gasoline, made or bought by it in other states and brought 
by it in interstate commerce for sale in Georgia, in tank cars of about 
8,000 gallons each, which sometimes are sold in bulk and sometimes 
broken for retail, or their contents stored. It is shown, and not de- 
nied, that for years past the receipts by the state from inspection fées 
hâve been many times the salaries of inspectors and other costs of in- 
spection, and thereupon it is claimed that the law opérâtes as an un- 
constitutional burden upon interstate commerce, and that it is also 
in conflict with the tax provisions of the state Constitution, and an 
injunction is prayed against its enforcement as against petitioner's 
business. 

[1] 1. The inspection is obviously an exercise, primarily, of the 
state's police power. Petroleum products may constitutionally be in- 
speeted while still in interstate commerce, even at the state Une, and 
an accompanying fee, which does not obviously and largely exceed the 
cost of inspection, is a part of the inspection and equally allowable 
under the police power. Pure Oil Co. v. Minnesota, 248 U. S. 158, 
39 Sup. Ct. 35, 63 L. Ed. 180. A so-called inspection fee, however, 
which obviously and largely exceeds the cost of inspection, is not so 
justified and cannot be imposed by a state upon interstate commerce. 
Standard Oil Co. v. Graves, 249 U. S. 389, 39 Sup. Ct. 320, 63 L. Ed. 
662 ; Foote v. Maryland, 232 U. S. 494, 34 Sup. Ct. 377, 58 L. Ed. 698. 
Such a fee, though imposed professedly as an inspection fee, and un- 
der the police power, is really a tax, and must be justified as an exercise 
of the taxing power, if at ail. Accordingly the licensing of occupa- 
tions, which is properly an exercise of the police power, may be ac- 
companied by the exaction of fées for revenue. Notwithstanding the 
police guise, thèse are taxes, and stand or fall as such. License Tax 
Cases, 5 Wall. 462, 18 L. Ed. 497; Royall v. Virginia, 116 U. S. 572, 
6 Sup. Ct. 510, 29 L. Ed. 735. Such exactions may be referable to 
both the police and the taxing powers at the same time, and are valid 
if sustained by either or both powers. 

"It is not a valid objection to the ordlnance tliat It partakes of both the 
character of a régulation and also that of an excise or privilège tax. The 
business is more easily subjected to the opération of the power to regulate, 
where a license is imposed for foUowlng the same, while the revenue ob- 
tained on account of the license is none the less légal because the ordinance 
which authorized it fulfils the two functions — one a regulating and the other 
a revenue function. So long as the state law authorized both régulation and 
taxation, it is enough, and the enforcement of the ordinance violâtes no pro- 
vision of the fédéral Constitution." Gundling v. Chicago, 177 U. S. 189, 20 
Sup. Ct. 633, 44 L. Ed. 725. 

Disregarding names, therefore, and going to the substance, the ex- 
action sub judice, though called a fee, and imposed in connection with 
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an inspection, îs found, not only to greatly exceed the cost of in- 
spection, but to hâve been intended to raise revenue. The charge for 
inspecting a tank car of petitioner's oil is $40, but under the law the 
inspecter can keep but $10 for his services and, when bis retentions 
reach $100 per month, the whole of it is paid into the state treasury. 
Actual trial of the law bas showed, for many years, an income to the 
state many times the cost of executing the inspection law. The fées 
were not reduced by the L,egislature, but the law was amended and 
extended, and the revenue increased, and bas been specifically appro- 
priated f rom year to year to the support of certain public institutions. 
Both in purpose and in effect, the law is a revenue law. 

Regarded as such, this case is ruled as to the fédéral question by that 
of Askren v. Continental Oil Co., 253 U. S. , decided by the Su- 
prême Court April 19, 1920, 40 Sup. Ct. 355, 64 L. Ed. . In that 

case inspection is not prominent, but a license tax was imposed on deal- 
ers, and in addition an excise tax of 2 cents per gallon on oil sold or 
used. But the inspection fee of the Washington statute dealt with in 
the Graves Case, supra, which is quite similar to the Georgia law, was 
referred to as a tax because in excess of the cost of inspection; the 
court saying: 

"As to gasoline brought Into the state in the tank cars, or in the original 
packages, and so sold, we are unable to discover any différence in plan of 
Importation and sale between the instant case and that before us in Standard 
Oil Company v. Graves, 249 U. S. 389, 30 Sup. Ct. 320, 63 L. Ed. 662, in whlch 
we held that a tax, which was in effect a privilège tax, as is the one under 
considération, providing for a levy of fées in excess of the cost of Inspection, 
amounted to a direct burden on Interstate commerce. In tliat case we reaf- 
flrmed, what had often been adjudicated heretofore In this court, that the 
direct and necessary effect of such législation was to impose a burden upon 
Interstate commerce; that under the fédéral Constitution the importer of 
such products from another state into his own state for sale in the original 
packages had a right to sell the same in such packages without being taxed 
for the privilège by taxation of the .sort hère involved. Upon this branch ot 
the case we deem it only necessary to refer to that case, and the cases therein 
cited, as establishing the proposition that the license tax upon the sale of 
gasoline brought into the state in tank cars, or original packages, and thus 
sold, is beyond the taxiug power of the state." 

We accordingly hold the Georgia statute unenforceable as against 
the importations by petitioner intended to be sold in the original 
packages and so sold. 

In the Askren Case, as lo the portion of the plaintiff's business that 
consisted in selling gasoline at retail, though brought into the state 
of New Mexico from another state, it was said: 

"So long as there is no discrimination against the products of another state, 
and none is shown from the mère fact that the gasoline is produced in another 
state, the gasoline thus stored and dealt in is not beyond the taxing power of 
the state. Wagner v. City of Covington, decided Dec. 8, 1919. Sales of the 
class last mentioned would be a subject of taxation within the legltimate 
power of the state." 

We accordingly hold that the importations of petitioner which are 
indefinitely stored within the state, or are resold there after breaking 
the original packages, are subject, not only to inspection, but to the 
tax imposed, so soon as the Interstate transportation of them is ended. 
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The fact that such oils must inevitably meet the tax before they can 
be used otherwise than for sale in the original packages is not material. 
This is true of ail gênerai taxation. If there is no discrimination be- 
cause of their being imported, they pass under the taxing power of 
the State, as under its protection, so soon as they pass out of inter- 
state commerce by a sale or breaking of the original packages by the 
importer, or by indeiinite storage. General Oil Co. v. Crain, 209 U. S. 
211. 28 Sup. Ct. 475, 52 L. Ed. 754; American Steel Wire Co. v. 
Speed, 192 U. S. 500, 24 Sup. Ct. 365, 48 1. Ed. 538; Banker v. 
Pennsylvania, 222 U. S. 210, 32 Sup. Ct. 38, 56 L. Ed. 168; Bacon vJ 
Illinois, 227 U. S. 504-, 33 Sup. Ct. 299, 57 E. Ed. 615, 23 L. Ed. 825. 

[2] The pleaded payment of the gênerai corporation tax for doing 
business in the state is not a relief from taxes such as thèse. Home In- 
surance Co. V. Augusta, 93 U. S. 116, 23 L. Ed. 825. The act im- 
posing the corporation tax, moreover, expressly provides that the cor- 
poration tax is "in addition to ail other taxes now required of them 
by law," and "the payment of this tax shall not be construed so as to 
relieve the corporation or a^ent of any other license or occupation tax 
whatever." Acts 1918, p. 54. 

Nor is there any difficulty about the severability of this tax as be- 
tween taxable and nontaxable oil. Even where a lump sum was laid 
on a business which included both inter state commerce, which was 
not taxable, and intrastate business, which was, the tax was held en- 
forceable as to the latter. Kehrer v. Stewart, 197 U. S. 60, 25 Sup. 
Ct. 403, 49 L. Ed. 663. When, as hère, there is no lump tax, and the 
subjects of taxation are readily separated as being either interstate 
commerce or otherwise, no question of severability can possibly arise. 
Ratterman v. Western Union Tel. Co., 127 U. S. 411, 8 Sup. Ct. 1127, 
32 L. Ed. 229; Singer Co. v. Alabama, 233 U. S. 304, 34 Sup. Ct. 493, 
58 L. Ed. 974. 

[3] 2. PassinET to the question of the state Constitution (Railroad 
Co. V. Garrett, 231 U. S. 301, 303, 34 Sup. Ct. 48, 58 L. Ed. 229), 
article 7, section 2, provides : 

"Ail taxation shaU be uniform upon tlie same class of subjects, and ad va- 
lorem on ail propei'ty snbject to be taxed within the territorial limita of tlie 
autbority levying the tax, and shall be levied and collected under gênerai 
laws." 

The tax hère in question is not ad valorem, and, if a property tax, 
is in confllict therewith. While the occasion of the tax is property, and 
its burden falls upon property, and for many purposes the property 
might be said to be taxed, we think the tax on property referred to in 
the Constitution is a tax imposed on the ownership of property. In 
Johnson v. Mayor, 62 Ga. 646, taxes thus levied "for each and every 
one-horse wagon, one-horse dray, or one-horse express wagon, hauling 
in the city, $25 ; for each two-horse do., $50," and similar imposi- 
tions, were held not on property, but on business, and not in conflict 
with the Constitution. A similar ruling was made in Davis v. Mayor, 
64 Ga. 128, 37 Am. Rep. 60. In the leading case of Atlanta Association 
V. Stewart, 109 Ga. 80, on page 87, 35 S. E. 73, 76, while dealing with 
a state tax of "one dollar for each téléphone station or box," it is .said: 
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"Can this be daimed to be a tax on prop(>rty? There is not tlie slightc-st 
hitit that the value of the box or station lias any connection with the tax. 
For a station or box worth $25 the company would pay §1 ; for another 
costing or worth $1,000 it would pay exactly the same. No effort is made to 
ascertain value, or to deal with property as to its value. The company 
might bave a building and real estate worth $1,000,000, and furniture and 
other property worth $10,000, or it might bave no property, and operate with 
rented property ; but this clause bas no référence at ail to property, and 
would be the same in either case. It simply refers to the number of stations 
or boxes rented or iised. A tax on a person, graduated according to the 
numoer of a certain kind of articles, apparatus, or machines employed by 
him or it, without regard to value, is unquestionably not a property tas, 
but an occupation tax." 

A siniilar ruling was made as to a tax on gross receipts. The tax 
on inheritances was held not to be a property tax, but a privilège tax, 
and valid, though not ad valorem, in Farkas v. Smith, 147 Ga. 503, 94 
S. E. 1016. 

There are difficulties about terming this oil tax an occupation tax, 
for it is not payable by each person who successively stores or sells 
the oil. It more resembles excises commonly laid by the United States 
upon articles and transactions evidenced by stamps or brands affixed to 
the articles. Perhaps it is best described by the term "privilège tax," 
used by the Suprême Court of the similar inspection fées in the Graves 
Case. The Législature, by reason of the danger of oils whose quali- 
ties are uncertain, might hâve prohibited the storage or sale of them, 
and certainly could unless they be inspected. The privilège of storage 
and sale after inspection is what the tax is for. But it is unnecessary 
to name it, if it be not a property tax. 

The other provision, "taxation shall be uniform on the same class 
of subjects," is not offended. The peculiarities of oils and the han- 
dling thereof are such as to make them reasonably a subject of classi- 
fication. Since the law requires the inspecter to travel as much as 30 
miles to inspect, expansés and mileage being paid by the state (Park's 
Code, 1806), it is évident that inspection of the smaller lots of oil might 
be at a loss. There is thus re.ison for the subclassification as to quan- 
tity, with a higher fee for smaller lots. Sawtell v. Atlanta, 138 Ga. 687, 
75 S. E. 982 ; Farkas v. Smith, 147 Ga. 503, 94 S. E. 1016. The Geor- 
gia Constitution forbids no form or mode of taxation generally per- 
missible, but only requires specified uniformities. The form of taxa- 
tion by excessive fées for so-called inspection of many articles bas been 
for many years resorted to for revenue. Many public officers hâve 
been put on salaries, and their fées which exceed their salaries required 
to be turned into the treasury. This long-continued and unquestioned 
practice, in the absence of any décision by the state courts, would make 
us reluctant to déclare the act in question contrary to the state Consti- 
tution. 

It will accordingly be adjudged that the collection of inspection fées, 
so called, be enjoined and restrained in respect to oils imported by the 
petitioner for sale in the original package and so sold, and that an in- 
junction will be refused as to oils imported for indefinite storage or for 
sale after breaking the original package. 
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WALKER, Circuit Judge (dissenting in part). I concur in the 
conclusion that, as to oil imported by the plaintiflE for sale in the 
containers in which it is brought into the state, and so sold, the collec- 
tion of the inspection fées should be enjoined ; but I do not concur in 
the conclusion that, as to oil imported for use or sale, the prescribed 
,fees may be exacted upon the removal of such oil from the containers 
in which it was imported. 

I am unable to find any basis in the provisions of the statute in ques- 
tion for the conclusion that it is anything but an inspection measure. 
The fées prescribed cannot well be considered as exacted for anything 
but inspection, where nothing is required but inspection and payment 
for it, the payment not conferring on the payer any right or privilège 
not equally possessed by others who, without paying such fées, may 
use, keep, or store for sale, or otherwise deal in, the inspected oil. The 
statute is materially différent from the one which was passed on in the 
case of Askren et al. v. Continental Oil Co. (April 19, 1920) 253 U. 

S. , 40 Sup. Ct. 355, 64 L. Ed. . The statute there in question 

was held to impose a tax upon the privilège of dealing in gasoline in 
the state of New Mexico. It did not requlre any inspection of gaso- 
line. It imposed a tax on the privilège of dealing in that commodity. 
It was held that, so far as such dealing was in imported gasoline while 
still in the containers in which it was imported, it was not subject to 
the tax. 

The statute now in question exacts the payment of fées for inspect- 
ing oil, and does not tax oil as property in Georgia, or the privilège of 
dealing in it there. By it the police power of requiring oil to be inspect- 
ed before it is used or sold is so exercised as to be the means of raising a 
large revenue for the state. To sustain the statute to the extent indicat- 
ed in the foregoing opinion requires the affirmance of the proposition 
that, as to imported goods, which, with intent to use or sell them, hâve 
been removed from the original containers in which they were brought 
into a state, a charge for inspection grossly in excess of the expenses in- 
volved may be exacted as the price of such goods becoming the subject 
of lawf ul use or disposition in the state. In Standard Oil Co. v. Graves, 
249 U. S. 389, 39 Sup. Ct. 320, 63 L. Ed. 662, it was decided that such 
an inspection charge on imported goods is an unauthorized burden on 
interstate commerce, "certainly while the same are in the original ré- 
ceptacles or containers in which they are brought into the state." 

So far as the writer is informed, it bas not been authoritatively de- 
cided that the payment of an excessive inspection fee may be made the 
price of protecting imported goods, even after they bave been stopped 
in a state and been removed from the containers in which they were 
brought in, from being treated as contraband or outlawed. If such an 
obstacle may be put in the way of imported commodities acquiring the 
bénéficiai qualities of property, the prohibition of interférence with in- 
terstate or foreign commerce may easily be defeated. If such an ex- 
action is not subject to the limitation imposed on inspection charges, 
then ail imported commodities, whether properly subject to inspection 
or not, may be subjected to such exactions as a state may choose to 
impose as conditions précèdent to their acquiring the capacity of be- 
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ing lawfully dealt in. As to such a commodity the charge amounts to a 
toU on the movement of it into domestic commerce. It is beheved that 
as to oil coming from beyond the borders of the state the Umit of the al- 
lowable toll on its transition into intrastate commerce is the reasonable 
expense of ascertaining if it is fit for use or sale. 

It is not questioned that, as to imported goods which hâve been re- 
moved from the original containers in which they were imported, a 
State has the power of taxing either the goods as property, or the 
carrying on of any business or the exercise of any privilège in which the 
goods figure. This does not amount to saying that a state has the 
additional power of charging what it pleases as the price of such goods 
becoming the subject of lawful commerce or dealings within its bor- 
ders. If a state can require the payment of such fées as those in 
question, it also may exact similar payments before shoes, hats, calico, 
nails, horse collars, or any kind of commodity can be used or sold. It 
is not believed that such an exaction properly can be regarded as a 
property, occupation, or privilège tax. No property, occupation, or 
privilège is taxed. If, on the ground that it is possible for a commodity 
to hâve its origin in a state, it may be subjected to such charges for 
inspection, there is an easy way of creating an obstacle to any im- 
ported commodity entering into the commerce of a state. No commod- 
ity which is a proper subject of inspection can be moved with the 
required freedom from one state into another, if it is subject to such 
an exaction as the one in question. If such an exaction can be made, 
without being kept within the limit fixed for inspection charges, any 
commodity coming into a state frorru beyond its borders may be 
met by a similar barrier. A déniai of the state's right to make such 
exaction does not amount to a déniai of its taxing power, or of its 
police power of making reasonable régulations for the protection of its 
people. 



TRAYLOR ENGINEERING & MFG. CO. v. LEDERER, Collecter of Internai 

Revenue. 

(District Court, E. D. Pennsylvania. June 29, 1920.) 

No. 6364. 

Internai revenue <©=>9 — Munition manufacturer's taxj net profits. 

Where a corporation raunition manufacturer entered into an agreement 
with two indlviduals by whicti, in considération of their contributlng to 
tlie expense of an agent sent to England to try to obtain a contract for 
furnlsliing munitions to tlie British government, and aiding by theîr in- 
fluence and otlierwise, not involving expense, in procuring and carrying 
out the contract, they were to share In proportion to tlie amount advancéa 
in the protlts made, and under which, the contract having been secured and 
performed, it pald them from the profits an amount approximately l.OOCi 
times the amount of their contributions, the corporation held not entitled 
to deduct such payments from its gross profits in order to ascertain its 
net profits, subject to excise tax under Act Sept. 8, 1916, § 301 (Comp. 
St. § 633614b). 

'or other cases see same topic & KBY-NUMBER In ail Key-Numbered Digeste & IndexoSf 
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At Law. Action by the Traylor Engineering & Manufacturing Com- 
pany against Ephraim Lederer, Collector of Internai Revenue. Trial 
to court, and judgment for plaintiff for part of demand. 

F. B. Bracken, of Philadelphia, Pa., for plaintiff. 
Robert J. Sterrett, Asst. U. S. Atty., and Chas. D. McAvoy, U. S. 
Atty., both of Philadelphia, Pa., for défendant. 

DICKINSON, District Judge. In this case there was a waiver of 
the right of trial by jury, in accordance with the acts of Congress, and 
there is no controversy over the evidentiary facts. The défendant, as 
collector of internai revenue, exacted from the plaintiff the payment of 
a tax, and there is the équivalent of a stipulation with respect to the 
main question that, if this payment was unlawfully exacted, the plain- 
tiff is entitled to judgment, but otherwise is not. 

The légal merits of this main question are best presented by the 
grouping of three stories, which make up the whole story of the 
case, together with a sequel, which is thought to présent the légal merits 
of the same story from a somewhat différent viewpoint, or another 
phnse of the légal character of the case. 

The first story is that one man (whom we will call A.) advanced 
a sum of money, the exact amount of which we do not know, but 
which was about, and was assumcd to hâve been, the sum of $666.67. 
It was advanced to the plaintiff as a contribution toward the expenses 
of a trip which a représentative of the plaintiff was to make to Eu- 
rope to seek to secure a munition contract with the British government. 
The conditions under which the advancement was made were a little 
indefinite in détails, but they were in substance that A. was to share 
in the profits which the contract (if one was secured) ultimaîely yield- 
ed, in the proportion which bis advancement bore to the total expenses 
of the trip. À contract was obtained, and ultimately proved so fairly 
profitable that A. received as his share the not unhandsome sum of 
$650,000. 

The second story is that a second man (whom we will call B.) made 
a like contribution of another sum (which was afterwards treated as 
the sum of $500) under a like expectation of sharing in profits. This 
expectation was realized in the receipt by him of a like proportionate 
profit of $487,500. 

The third story relates to the part the plaintiff had in the venture. 
[t made and performed the contract, supplying everything renuired 
with such success that the venture yielded a total profit of $1,750,000, 
which it retained for itself after paying thereout the above shares. 
The original obligation assumed by the contributors does not seem 
to hâve extended beyond the risking of the respective contributions 
made. The contract brought back, however, was a large and impor- 
tant one, and gave promise of being profitable. It involved, among 
other things, the payment to the plaintiff of the sum of $1,000,000 as 
in effect, an advance payment for the shells to be manufactured, to 
enable the plaintiff to equip its plant for the production of the shells. 

A bond was required of the plaintiff, with surety, to assure the 
British government against loss in making this advance payment. A. ^ 
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and B., having gone into the venture, were, of course, interested in 
its success, and did what they could to promote it. This took the form 
(and the assistance rendered was without doubt real and substan- 
tial) of letters of introduction to persons in London, whose assurances 
of the abi'iity of the phiintift' to perform and its responsible character 
were accepted by the British Secretary of State for War. 

The securing of a surety on the bond required that the surety Com- 
pany should be indemnihed, and A. and B. (each a man of large means) 
became the indemnifiers. It was of very practical advantage to hâve 
proving grounds in this country, at which the shells could be tested, 
and A., whose relations with the Be:hlehem Steel Company were 
friendly, interceded and obtained for the plaintiff the use of the Beth- 
lehem Company's ballistic equipment. 

When the agreement, as originally made, came to be put in writing, 
the draftsman was a little put to it to expand the considération flow- 
ing from A. and B., and to this end recited what they had already donc, 
and added a very sweeping, but indefînite, undertaking that they were 
to do what they could to further the success of the venture. In fact, 
however, they were not called upon to do anything beyond what bas 
been stated. The use of the proving grounds was a privilège which 
the plaintiff valued, and its président bas put of record the expression 
of bis opinion that it could not bave been secured without the assistance 
of A. It may be, however, that convenient proving grounds could hâve 
been secured for something less than the over $1,1(K),0(X) paid A. and B. 

Congress, by the Act of September 8, 1916, imposed (inter alia) an 
excise tax upon manufacturers of munitions, measured in amount by 
12.5 per cent, of the profits made on munition contracts. The motive 
and purpose of the law was to reach so-called war profits. The main 
question raised and discussed is whether the $1,137,500 received by A. 
and B. enters into the measurenient of the tax liability which plaintif! 
does not otherwise dispute. None, of course, would bave the hardi- 
hood to deny either that the $1,137,500 was profit, or a profit, made by 
a manufacturer of munitions, and the plaintiff cannot deny this, be- 
cause the obligation, which it recognized, to pay A. or B. anything, was 
dépendent upon this fact. 

The first and main point made by counsel for plaintiff, in his char- 
acteristically clear-cut argument, is not based upon a déniai that the 
money paid A. and B. was part of the profits made on the contract, but 
upon the déniai that this part of the profit was made by the plaintiff. 
It is confidently asserted, on the contrary, that the payment made 
to A. and B. was an expense to the plaintiff, the obligation to pay 
which had been (whether in the exercise of good judgment or not) in 
good faith incurred, and plaintiff could no more escape the payment, 
or be made answerable for it as a profit, than in the case of wages and 
bonus paid to its employés. 

Just hère it is to he observed that the question is not whether the 
payment to A. and B. was to them as creditors or distributees of a 
dividend from earnings, but the narrower question of whether the 
sums paid them are within the déductions which may be made from 
gross receipts, in order to détermine the profits as defined by Con- 
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gress. Plaintiff s contention is that the déductions allowed by Con- 
gress in any fair view include ail copipulsory payments, whether 
strictly within the phrases of "running cxpenses," "management," or 
aiiy one of the several expressions used to define the allowed déduc- 
tions or not. 

The same thought, differently expressed, is that it was the intent 
of Congress that the taxpayer should contribute only out of what he 
rhade and retained for himself, and not out of what he was obliged to 
pay out to others, before what were to him profits appeared. As a gên- 
erai abstract proposition this must be accepted. It still remains, how- 
ever, the province of Congress to détermine the mode by which ex- 
cise taxes are to be measured, and if by profits, to define that term. 
There is a very practical necessity for doing this, because otherwise 
distribution of profits could easily be made to assume the guise of the 
payment of a debt. 

,: Without any thought of escaping the payment of taxes, but to 
bring about what is believed to be a more just distribution of profits, 
it is not unusual to pay dividends, in the form of salaries, to executive 
officers of corporations. The illustration of wage bonus used in pre- 
sénting the argument of counsel for plaintiff is one for which he is not 
responsible. Whether in strict principle even this, if measured by and 
dépendent upon profits, is within the déductions allowed by the act 
of Congress, the distinction between an ordinary wage bonus and the 
case of what is really a division of profits is that the one bears a nor- 
mal relation to the value of the service rendered; the purpose of the 
payment of the bonus being to stimulate the wage-earner to add to 
the productiveness of his labor, but the other has no such normal rela- 
tion. 

Without prolonging the discussion by going into ail the refinements 
of the argument, we rest the ruling now made upon the broad propo- 
sition (concretely stated with respect to the facts of this case) that it 
ils not the meaning of the act of Congress that a corporation may pay 
out of its profits to those interested with it in a common venture $1,000 
for every dollar such persons hâve put into the venture, nor that it may 
pay them $1,000,000 as a premium for going on a surety bond for that 
sum, and théreby reduce the measurè of the excise tax which the 
corporation would otherwise hâve been called upon to pay. The rea- 
son is that obviously such payments are not made as compensation 
for moneys advanced or services rendered, but are made by way of 
distribution of profits among the joint ventures, and what is more to 
the' point the act of Congress does not permit déductions to be made for 
such payments before finding what are the profits made within the 
meaning of the taxing law. 

'< This brings us to the sequel to the stories already told, which is, 
as told by the plaintiff, that the profits made, and because of which this 
tax was levied, were made, not by the plaintiff, but by A. and B., and 
that there is no more justification for demanding payment of their 
taxes from the plaintiff than there would be to demand of them pay- 
ment of the tax assessed against the plaintiff. This view, and the 
further position that the act of Congress is not rétroactive with respect 
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to the person taxed, is taken because the exaction of the tax is sought 
to be justified on the theory that the profits made were made by the 
"partnership" or "association" made up of the plaintiff, A., and B., 
and that the act of Congress authorizes the enforcement of the col- 
lection of the tax from the plaintifï; the partnership, or association, 
having ceased to exist. 

The argument denying the act to be rétroactive as afifecting the tax- 
payer is summed up in the statement that, although the taxable year 
is made to begin on January 1 before the enactment of the law, the 
taxpayer subjecled to the payment of the tax is one engaged in 
the manufacture of munitions at the time of the passage of the act. 
The view we hâve taken makes it unnecessary to go into this phase of 
the case. This contract belonged to the plaintiff, and was performed 
by it. The plaintiff was a munition manufacturer, taxable as such. 
The profits made were its profits, and received by it. The ruling is 
based upon the answer to the question of what were the profits which 
measure the tax. Is it the amount of profits as reduced by the pay- 
ments to A. and B., or before such payments? The answer is, before 
the payments. 

This conclusion calls for a judgment in favor of défendant. There 
was, however, payment of a further tax exacted, into which there is 
no need to go, because the défendant concèdes that plaintiff is entitled 
to judgment for this. 

Plaintiff may enter judgment for this sum, with costs, and the judg- 
ment so entered is incorporated herewith, to bear date, however, from 
the date of entry. If the parties cannot agrée upon the amount, we 
retain jurisdiction of the case for the purpose of making the finding. 



CONSOLIDATED TEXTILE CORPORATION v. DICKBY et al. 

(District Court, N. T). Georgia. June 29, 1920.) 
No. 144. 

1. Courts ©='272 — Fédéral court wîthout jurisdiction of Personal suit be'- 

tween nonresidents ; "suit to enferre lien or remove incumbrance." 

A suit by a stoclvholder of a coi'poration to cancel an agrecment be- 
tween other stoclvlaolders creating a voting pool of tlieir stock is not ojje 
to enforce a lien or remove an incumbrance, within tlie meaning of Judi- 
cial Code, § 57 (Comp. St. § 1039), and under section 51 (section 1033), 
where complainant is il nonresident of the district, it cannot be malntainëd 
against a défendant, who is also a nonresident, over bis objection. . i 

2. Corporations <§=>190 — Party to pooîing agrecment indispensable party tô 

suit to cancel or enjoin enforcement. 

To a suit by a stocliholder to cancel a pooling agreement betweep 
holders of a majority of the stock, not unlawful in Itself, but the alle^èd 
purpose of which is the makrng of a contract employing one of theiï 
number as sales agent of the corporation, and to enjoin the making ôf 
such contract, such proposed agent held an indispensable party défendant, 
: and the suit held not maintalnable, where he could not be brought within 
the jurisdiction of the court. , 

^ss>For other cases see same toplo & KEY-NUMBER in ail Key-Numbered Dlgests & Inàefe» 



588 206 FEDERAL KEPORTER 

In Equity. Suit by the Consolidated Textile Corporation against 
James L,. Dickey and others. On motions to dismiss. Motions sus- 
tained. 

King & Spalding, McDaniel & Black, and Anderson, Rountree & 
Crenshaw, ail of Atlanta, Ga. (E. R. Black, Clifford L. Anderson, and 
Sanders McDaniel, ail of Atlanta, of counsel), for complainant. 

Reuben R. Arnold and Brandon & Hynds, ail of Atlanta, Ga., for 
défendants. 

SIBLEY, District Judge. The pétition is brought by the Consoli- 
dated Textile Corporation, a corporation of Delaware, against Floyd 
W. Jefferson, a citizen of New Jersey, and James L. Dickey and six 
others, citizens of Georgia and résidents within this district. 

Briefly stated, it sets forth that the plaintiff was engaged in acquir- 
ing the ownership or control of a majority of the stock in the Exposi- 
tion Cotton Mills, a Georgia corporation, when P'ioyd W. Jefferson pur- 
suaded some of the stockholders who were dealing with the plaintiiï to 
discontinue their dealing and to join him and the other défendants 
in pooling a majority of the stock of the Ex|>osition Cotton Mills under 
a voting trust agrcement in which Jefferson and the other défendants 
were to be the voting trustées, irrevocably authorized to vote the pooled 
stock as a majority of them might décide, the pool to continue until 
December 31, 1922, with the right of a majority of the pooled stock 
to extend it until December 31, 1927; the stock to be transferred to 
First Trust & Savings Corporation as trustée of the title thereto. 

It is alleged that the pu.i-pose and agreem.ent in making the pool was 
that Floyd W. Jefferson, or some corporation represented by him, 
should be appointed sales agent for the Exposition Cotton Mills for the 
period covered by the pool ; the terms of his intended contract as 
agent not being set forth, nor any allégation made that they were un- 
lawful or imprudent. It is stated that, to induce other stockholders to 
jom the pool, the déclaration of a stock dividend was promised, though 
under the charter of the corporation its stock can be increased only by 
a vote of two-thirds of the stockholders. It is averred that a bare 
majority of the stock is in the pool, that the shares bave been trans- 
ferred to the trustée, and that the voting trustées will, unless restram- 
ed, elect themselves as directors, recommend and hâve issued the stock 
dividend, and make the sales contract which is in contemplation. 

The relief prayed is that the pooling agreement be declared null and 
void, and that it be delivered up and canceled; that the voting trus- 
tées be enjoined from exercising any power as such, or dealing with the 
pooled stock under the terms of said agreement; that they be enjoined 
from making any contract with the défendant Jefferson as sales agent 
upon any terms; and that the défendants, who are directors of the 
mill, be enjoined from using their power as such to déclare a stock 
dividend or change the status of the mill as to its capital or surplus. 

The défendant Jefferson moves the dismissal of the bill as to him, 
because this court is without jurisdiction over him as a citizen of 
New Jersey; and the other défendants move the dismissal on the 
ground, among others, that the Exposition Cotton Mills and the First 
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Trust & Savings Corporation are indispensable parties and are net 
made défendants, and that Floyd W. Jefiferson is an indispensable par- 
ty and cannot be held as a défendant. 

[1] 1. Jefïerson is net an inhabitant of the Northern district of 
Georgia, and under Judicial Code, § 51 (Comp. St. § 1033), cannot 
ordinarily be sued hère. Although the jurisdiction is founded wholly 
on the fact that the suit is between citizens of différent states, and 
might therefore hâve been maintained in the district of the résidence 
of the plaintiff, the case is not helped thereby, for the plaintifï is a 
corporation of the state of Delaware. Nor does the joinder as de- 
fendants of persons who are résidents of this district alter the case as 
to Jefferson. Upon any cause of action in personam he cannot be 
sued hère without his consent. Camp v. Gress, 250 U. S. 308, 39 Sup. 
Ct. 478, 63 L. Ed. 997. The suggestion that under section 57 (Comp. 
St. § 1039) jurisdiction may be exercised over him by treating this suit 
as one "to remove any incumbrance or lien or cloud upon the title to 
real or personal property within the district," is untenable. The judg- 
ment in such a case is, by the language of the section, to — 

"affect only the property which sliall hâve becn the subject of the suit and 
under the jurisdiction of the court therein, within such district." 

It would be diiïicult to fix upon any property as the subject of the 
suit within the district. The title to none is in dispute. None is 
sought to be recovered. There is no incumbrance or lien or cloud 
upon the title to any property of the plaintifï in any ordinary accept- 
ance of the term. While it is a suit to cancel a written instrument, 
that instrument does not purport to convey or affect the title of plain- 
tiff to the shares it owns. The true cause of complaint is the conduct 
of the défendants in référence to their own property, which is claim- 
ed unlawfully and injuriously to affect the property of plaintiff Com- 
pany, a violation of the maxim "Sic utere tuo ut alienum non lœdas." 
The unlawful use of a proxy to vote stock to the injury of another 
stockholder was treated as a tort in Witham v. Cohen, 100 Ga. 670, 
28 S. E. 505, and swh seenis to be its true légal character. So conclud- 
ing, the question is decided by Ladew v. Tennessee Copper Co., 218 U. 
S. 357, 31 Sup. Ct. 81, 54 L. Ed. 1069, where it is held that a bill to 
abate and enjoin a nuisance against inhabitants of the district and 
one who was an inhabitant of another state could not be maintained 
as to the latter under the provisions now found in section 57. This 
court, therefore, has no jurisdiction over Jefferson, and the suit must 
be dismissed as to him. 

[2] 2. Thereupon the other défendants move a dismissal for want 
of parties indispensable to the relief sought, to wit, Jefferson, the Ex- 
position Cotton Mills, and the First Trust & Savings Corporation. 
The two last named are within the court's jurisdiction, and as to them 
not dismissal, but a requirement to make them parties, would be in 
order ; but if Jefferson be an indispensable party, since he refuses to 
submit to the jurisdiction, the court cannot proceed. It is apparent that 
the relief of cancellation invoked could not be applied, without either 
destroying the rights of Jefferson under the alleged agreements, he be- 
ing unheard, or else leaving the other défendants exposed to litigation 
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with and possible liability to him. If the contract is either illeg^al or 
fraudulent, since he is a party to it and claims benefits under it, it ought 
not to be se declared without hearing him and binding him by the ad- 
judication. It cannot be said that he is sufficiently represented in the 
other parties to it. The pétition attributes to him spécial rights if the 
agreement be valid, and prays for spécial relief as to a further contract 
to be made with him. No one represents his spécial interests. It was so 
ruled in a similar situation in Ryan v. Seaboard Railroad (C. C.) 89 
Fed. 397 (5). In Shields v. Barrow, 17 How. at page 139, 15 L. Ed. 
158, indispensable parties are thus defined : 

"Persons who not only liave an interest in the eontroversy, but an interest 
of such a nature that a final deeree cannot be made without eitlier alïeetinj; 
that interest or leaving the eontroversy in svich a condition that its final ter- 
mination may be wholly Inconsistent with equity and good conscience. A bill 
to rescind a contract affords an example of this kind ; for, if only a part of 
those interested in the contract are before the court, a deeree of rescission 
must either destroy the rights of those who are absent, or leave the contract 
in fuU force as respects them, wliile it is set aslde, and the contracting par- 
ties restored to thelr former condition, as to the others." 

No différence is perceived between the case of a party to a contract 
seeking rescission and that of a person not a party seeking cancellation. 
See, also, Barney v. Baltimore City, 6 Wall. 280, 18 L. Ed. 825. 
. 3. The same reasoning applies to the remedy by injunction. It is 
doubtless true that a direct and positive tort may, other necessary req- 
uisites of équitable jurisdiction being présent, be arrested by in- 
junction against persons about to commit it within the jurisdiction, 
though others interested in its commission be without the jurisdiction. 
One may be enjoined from destroying the shade trees of another 
though under contract so to do with a person beyond the reach of the 
court. But hère none of the acts sought to be enjoined are in them- 
selves a wrong to the plaintiff. The stock cannot be increased, as the 
bill discloses, without the concurrence of two-thirds of the stock, and 
upon the face of the bill an injunction is not needed to prevent that. 
The majority stockholders hâve the right to elect such directors as they 
désire, and to hâve them contract with whom they like to serve the 
corporation as sales agent, and they may exercise this right as well by 
proxy as in person. The foundation of the complaint is that they hâve 
contracted with Jefferson and each other so to do, and that the con- 
tract is such as to render illégal that which was otherwise légal. Its 
meaning and validity are- the heart of the eontroversy. An injunction 
against some of the parties to it, effectually prohibiting the exécution 
of it, would be équivalent to its cancellation. Neither remedy should 
be applied without jurisdiction over ail the parties to it. 

In Bank v. Carrollton Railroad, 11 Wall. 624, 20 E. Ed. 82, the plain- 
tiff 's right depended on a settlement of partnership affairs, one partner 
who had transferred his interest to the plaintiff could not be jolned 
without ousting jurisdiction, and the bill was dismissed. In Ribon v. 
Railroad Companies, 16 Wall. 4A6, 21 L. Ed. 367, minority stock- 
holders sought to set aside for fraud a sale of corporate assets which 
had been brought about by the majority. The corporation and the 
purchaser were made parties, but the majority stockholders and the 
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trustées of the mortgages which got the proceeds of the sale were not. 
The bill was dismissed ; the court saying: 

"The rule In equlty as to parties défendant is that ail wliose Interests will 
be alïected by the decroe sougbt to be obtained must be before the court ; and 
if any such person cannot be reached by process — do not voluntarily appear, 
or from a iurisdictional objection going to the person in the courts of the 
United States, cannot be made parties — the bill miist be dismissed. Where a 
decree can be made as to those présent, without afîecting the rights of those 
who are absent, the court will proceed. But if the interests of those présent 
and of those absent are inséparable, the obstacle is insuperable." 

And see Coiron v. Millaudon, 19 How. 113, 15 L. Ed. 575. 

In Northern Indiana Railroad Co. v. Michigan Central R. Co., 15 
How. 233, 14 L. Ed. 674, the very remedy sought hère, to wit, injunc- 
tion, was sought against the building of a railroad in alleged contraven- 
tion of exclusive rights of the plaintiff. The party défendant had con- 
tracted with New Albany Company, nonresident in the district and 
state, to do the work. It was said : 

"In a case like the présent, where a court cannot but see that the interests 
of the New Albany Company must be vltally afCected, if the relief prayed for 
by complainants be given, the court must refuse to exercise jurisdiction in 
the case, or beeome an instrument of injustice." 

On this and another ground the bill was dismissed. Similarly the 
Suprême Court, in a bill to annul the effort of majority stockholders to 
consolidate two competing railroads by pooling their stocks, the holding 
Company having some analogy to a voting trustée, dismissed the pro- 
ceeding for lack of parties, although they were beyond the jurisdiction 
of the court or would defeat the jurisdiction. Minnesota v. Northern 
Securities Ce, 184 U. S. 199, 22 Sup. Ct. 308, 46 L. Ed. 499. Where 
corporate manipulation by the majority stockholders was attacked by 
the minority, an interested corporation was Ihought an indispensable 
party, though not subject to process, and the lower court dismissed the 
bill, which action was not disturbed by the Suprême Court in Bogart 
V. Southern Pacific Railroad, 228 U. S. 137, 33 Sup. Ct. 497, 57 L. Ed. 
768 ; the question being held one of gênerai law. By reason, therefore, 
of the circumscription of the power of this court, it is unable to grant 
the relief prayed for, and the bill must be dismissed without préjudice. 

It would be vain as weli as improper to pass upon any other question 
raised and argued, in view of the conclusion reached on this. 



BEKG V. PHILADELPHIA & R. RY. CO. 

(District Court, E. D. Pennsylvania. June 28, 1920.) 

No. 4824. 

1. Master and servant <^=»120 — Shipowner liable for seanian's injury from dé- 
tective appliance. 

Failure of the owner of a barge to maintain in proper condition an eye- 
bolt in the deck, which was a necessary appliance in using the donkey en- 
gine for hauling on another barge, held to render it liable for indemnity to 
a seaman, operating the donkey engine, whose injury was causcd by the 
breaking of a hook, which, owing to the bent position of the eyebolt, could 
not be properly attacbed. 

«saFoi otber cases sea same topic & KËY-NUMBBR In ail Key-Numtiereâ Digests & Indexes 
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2. Admiralty «S^Z — Fédéral court has jurisdietion at law to enforce maritime 
right. 

A fédéral court has jurisdietion of an action at law to enforce a right 
arising under the maritime law, where there is the requisite diversity 
of cltlzenship and amount involved, but such right is measured by the 
maritime law. 

At Law. Action by Cari A. Berg against the Philadelphia & Read- 
ing Railway Company. On motion by défendant for new trial. De- 
nied. 

Karl G. Kirsch, of Philadelphia, Pa., and S. B. Axtell, of New York 
City, for plaintiff. 

William Clarke Mason, of Philadelphia, Pa., for défendant. 

THOMPSON, District Judge. The plaintiff, a seaman on the barge 
Wiconisco, owned and operated by Ihe Philadelphia & Reading Rail- 
way Company, received injuries on the barge while at sea, for which 
he brought suit to recover damages in a common-law action. The 
plaintiff was operating a donkey engine on the barge while in New 
York Harbor, where it, with a number of others, had been towed 
for anchorage because of threatening weather on a voyage fom Phila- 
delphia to Portland. When the accident occurred, the Wiconisco was 
operating her steam winch in pulling up another barge. The hook had 
been caught into an eyebolt fastened into the deck to hold the snatch 
block in place, when the strain upon the line caused the hook to break, 
causing the snatch block to fly out and the line to strike the plaintiff's 
leg, causing the injury complained of. 

There was évidence on the part of the plaintiff to show that the eye- 
bolt was bent and twisted in such manner that, instead of the eye being 
upright, it inclined towards the deck to such an extent that the hook 
could not be inserted from below, and in inserting it from above the 
point of contact of the hook with the eyebolt was such that, instead of 
a direct pull upon the hook, it not being properly seated, its bearing 
upon the eyebolt was some inches nearer the point of the hook than if 
properly seated, and the leverage caused it to break. There was no 
latent or patent defect in the hook itself. 

There was évidence on the part of the défendant that the accident 
was caused through the plaintiff's négligence in taking too many turns 
of the line around the drum before starting the winch. 

[1] The cause of the plaintiff's injury was alleged in the statement 
of claim to be the failure of the défendant to provide a block and tackle 
and the attachments and fîttings thereof for use on the donkey engine, 
of a sufficient size, adéquate strength, and quality for the uses and pur- 
poses to which it was necessarily put, and in that no suitable tackle was 
provided by the défendant, its agents, servants, and employés, for the 
carrying on of the work required of the plaintiff on board the barge. 

I think the eyebolt, without which the block and tackle used on 
the donkey engine could not hâve been employed in hauling in the other 
barge, is included within the "attachments and fîttings," and that the 
évidence that the eyebolt was so bent as not to permit the seating of 
the hook to its normal position was sufificiently set out in the allégation 

(S=>For other cases eee same toplo & KEY-NUMBER in ail Key-Numbered Dlgests & Indexe» 
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of laclî of sufficient size and quality. The question whether the eye- 
bolt was bent, and the bending caused the accident, was left to the jury, 
as was also the question of the plaintiff's négligence. 

The charge of négligence and claim for indemnity is based upon 
the rule laid down in The Osceola, 189 U. S. 158, 23 Sup. Ct. 483, 47 
L. Ed. 760: 

"Tliat the vessel and her owner are, both by Enslish and American law, 
liable to an indemnity for injurio.s received by seamen in conséquence of the 
unseawortliincss of the sliip, or a failure to supply and keep in order the 
proper appliances appurtenant to such ship." 

The défendant contends that, if there was a defect in the eyebolt, 
that fact was not évidence of unseaworthiness, relying on the cases 
of Hanrahan v. Pacific Transport Co. (C. C. A.) 262 Fed. 951, and The 
Santa Barbara (C. C. A.) 263 Fed. 369. 

In the Hanrahan Case the injury arose from the temporary absence 
of a handrail while the vessel was lying alongside the wharf discharg- 
ing cargo, and the plaintifif, who was also suing at law for a maritime 
injury, was held not entitled to indemnity, because, if there was négli- 
gence which caused the injury, it was the négligence of the master or 
other officers in not placîng or causing to be placed in position the 
handrail. There was no charge in the case that no handrail had been 
supplied, or that it was ovt of order, but merely that it had not been 
put up. 

In the Santa Barbara Case, the négligence charged was a failure 
to maintain in position while at sea a chain for use in cleaning the 
smokestack. In Judge Hough's opinion, he says : 

"The chains were supplied ; wlietlier un.seawortliiness would Iiave rp.sulted, 
had th.it not been done, is a matter not before vis. AVliether tliey .should be 
'maintained,' or retained in the pulley.s, and left stretched aloiig the gu}'.s, 
contributing weipht without strength, while the steamer tossed at s°a, is a 
matter wholly within the discrétion of the captain. If that discrétion was 
unwisely exercised, it was at most no more than liis Personal négligence lu 
handling or mishandling good and proper appliances duly furnished by the 
owners. As nothing was d;^fpctive in fit or material, and everythlng suggested 
as proper, even by libelant's p-octor, was provided for the ship, we hold that 
no unseaworthiness was shown." 

The cases cited may be readily distinguished from that at bar, 
where the eyebolt was an e.s.sential attachment to the block and tackle 
for the purposes to which it was to be put when the donkey engine was 
operating. The failure to supply a prôner eyebolt and to keep it in 
order brings the case under the rule of The Osceola, and renders the 
vessel and owner liable to indemnity for injuries, and not for mère 
m.iintenance and cure. 

[2] The défendant raises the question whether the fédéral courts 
hâve jurisdiction in a common-law action to apply maritime remédies, 
and relies upon the décisions in Chelentis v. Luckenbach Steamship Co., 
247 U. S. 372, 38 Sup. Ct. 501, 62 h. Ed. 1171, and Knickerbocker Ice 

Co. v. Stewart (No. 543, October Term, 1919) 253 U. S. , 40 Sup 

Ct. 43S, 64 L. Ed. . A careful reading of thèse cases has failed to 

convince me that Mr. Justice McReynolds' opinions are susceptible of 
the construction asserted. 
266 F.— 38 
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In the Chelentis Case, it is broadly held that Judiciary Act 1789, 
§ 9, giving exclusive original admiralty and maritime jurisdiction to 
the District Courts, saving "to suitors, in ail cases, the right of a com- 
mon-law remedy, where the common law is compétent to give it," 
recognizes the fundamental distinction between rights and remédies, 
and allows a right sanctioned by maritime law to be enforced through 
an appropriate common-law remedy, but does not give a plaintiff his 
élection to hâve the defendant's liàbility measured by common-lav/ 
standards, instead of those prescribed by the maritime law. 

And in the Knickerbocker Ice Co. Case, 253 U. S. , 40 Sup. Ct. 

438, 64 L. Ed. , it is held that the statute of October 6, 1917, add- 

ing to the jurisdiction clause of section 9 of the act of 1789 (Comp. St. 
1918, Comp. St. Ann. Supp. 1919, § 1233) the words "and to claim- 
ants the rights and remédies under the Workmen's Compensation 
Law of any state," does not enlarge the rights of a plaintiff suing at 
common law, because Congress has no power to delegate its authority 
to legislate concerning maritime rights and liabilities in a manner to 
interfère with the harmonious and uniform administration of maritime 
jurisdiction throughout the United States. 

In both cases Workmen's Compensation Laws of New York (Con- 
sol. Laws, c. 67), were claimed to be applicable to the relief sought. 
Jurisdiction to entertain on the common-law side of the court an ac- 
tion to enforce maritime rights was distinctly recognized in the Han- 
rahan Case by the Circuit Court of Appeals for the Second Circuit, 
and I construe the Chelentis Case as also recognizing jurisdiction in 
the fédéral courts. 

The jurisdiction conferred under section 24 of the Judicial Code 
(Comp. St. § 991) over ail suits of a civil nature, at common law, where 
the matter.in controversy exceeds the sum or value of $3,000, between 
citizens of différent states, gives the District Courts, within the limi- 
tations expressed, jurisdiction, where the state courts would hâve ju- 
risdiction, so that causes arising out of maritime rights may be brought 
in the fédéral courts in ail cases where they may be brought in the state 
courts, subject to diversity of citizenship and jurisdictional amount, 
but the rights of the plaintiff may be enforced otily according to mari- 
time law. 

The damages were not, in my opinion, excessive, even if the jury 
found that the plaintiff was guilty of contributory négligence and di- 
vided the damages. The plaintiff was seriously crippled by breaking 
up of the bones of one leg, which is twisted and materially shorter 
than the other, with a possibility of lessening the shortening by a 
serious and complicated opération. 

The motion for a new trial is denied. 
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GASTON V. WESTERN UNION TELEGRAPH CD. 

(District Court, N. D. Georgia. June 18, 1920.) 
No. 297. 

Death ©=535 — Statutory action maintainable in courts of another state. 

An action for wrongful deatli under the statu te of Florida (Comp. 
Laws 1914, § 3146), brouglit for tlie beneflt of the esta te of deceased, wlio 
left no wife, child, or other dépendent, held not contrary to tlie public 
policy of Georgia, aud maintainable in its courts, although the statutes 
of the State do not give a right of action in such case. 

At Law. Action by W. D. Gaston, administrator, against the West- 
ern Union Telegraph Company. On demurrer to pétition. Overruled. 

W. A. James and Westmoreland & Smith, ail of Atlanta, Ga., for 
plaintiff. 

Brewster, Howell & Heyman, of Atlanta, Ga., for défendant. 

SIBIvEY, District Judge. This suit, rem.oved from the state court, 
is brought by the administrator of a deceased lineman of the telegraph 
Company, who was killed while on duty in Florida. The pétition dis- 
closes that he left no wife, child, or other dépendent, and the suit is 
brought for the benefit of his estate, under a statute of the state of 
'Florida (Comp. Laws 1914, § 3146) so permitting. 

A gênerai demurrer contends, first, that the enforcement of this 
right of action is contrary to the public policy of the state of Georgia; 
and, second, that no cause of action is set forth. 

1. The statutes of the state of Georgia respecting homicides give a 
right of action to widow, husband, children, parents, and, in the case 
of employés of railroads, to any other dépendent relatives. Where 
there are no such dépendent persons, no right of action is given a 
représentative in behalf of the estate of the deceased. The question 
is: Does this différence in the statutes render it impolitic for the 
courts of the state of Georgia to enforce this right of action. 

This deceased was exercising his employment under the Florida 
statute. The rights of his estate, as well as the liabilities of the de- 
fendant, were presumably contemplated in the employment. There is 
certainly nothing immoral or contrary to natural right in the wrong 
doer making good the conséquences of his wrong to whomever it may 
hâve afïected, whether dépendent on the deceased or not. So far as 
public policy in Georgia is concerned, it is true that this state inherited 
the common law, which gave no right of action whatever in cases of 
homicide. One of the common-law reasons, "actio personalis moritur 
cum persona," though not strictly applicable where a cause of ac- 
tion is created by a statute, instead of preserving the onethat the de- 
ceased had, has been greatly modifîed in Georgia ; for hère, in the 
main, actions filed for torts do survive to the représentative of the 
plaintiff and against that of the défendant (Park's Code, § 4421), and 
in the case of homicides survive to the successive beneficiaries. named 
in the statute (Park's Gode, § 4424). ; . 

®=3For other caaes aee same topie & KEY-NUMBER in ail Key-Nùmberea Digests & loSere» 
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Another reason given is the public policy of having prosecution 
précède civil réparation. This policy obtained in Georgia, but the 
effect of it was held not to destroy or merge, but simply to suspend, a 
right of action arising out of treason or felony (Adams v. Barrett, 5 
Ga. 411 ; Neal v. Farmer, 9 Ga. 555) ; and it extended only to homi- 
cides that were felonious at commôn law (Dacy v. Gay, 16 Ga. 203), 
and did not afïect a master's cause of action for loss of service by the 
homicide of his servant, where no felony was committed (Shields v. 
Younge, 15 Ga. 349, 60 Am. Dec. 698). In this case the doctrine was 
extensively examined, and it was decided that the failure to permit an 
action for homicide at common law was rather due to the fact that in 
cases of felony, which ail homicides then were, ail of the offender's 
goods were forfeited and a civil suit would hâve been idle, than to 
anything else. 

The policy of prosecution before compensation was carried into the 
Code of Georgia, and in the Code of 1882 (section 2970) it appears 
with the proviso added in 1879 : 

"That this section shall not apply to torts committed by railroad corpora- 
tions, or other incorpoiated companies or their agents, or employés, uor shall 
tlie same apply to natural persons." 

The whole section, thus rendered meaningless, has been dropped 
from later Codes, and it is now the policy of Georgia to require no 
prosecution. In point of fact, beginning with South Carolina Railroad 
Co. v. Nix, 68 Ga. 572, and Central Railroad v. Swint, 73 Ga. 651, 
and continuing to the présent time, the homicide statutes of other states 
hâve been enforced in this almost without question. In South Carolina 
Railroad Co. v. Thurman, 106 Ga. 804, 32 S. E. 863, the différence 
in the homicide statutes of South Carolina relating to neghgence was 
considered, and the rule of public policy announced for the state of 
Georgia was adopted from the opinion of the Suprême Court of the 
United States in Northern Pacific Railroad Co. v. Babcock, 154 U. S. 
190, 14 Sup. Ct. 978, 38 L. Ed. 958, thus : 

"To jnstify a court in refusiiig to enforce a right of action which accrnod 
nnder the law of another state, because as.iinst the policy of onr laws. it 
must appear that it is against jîood morals or uatuval justice, or that, for 
some other such reasou, the enforcement of it would be prejndicial to the 
gênerai interests of our ovvn citizeiis." 

The question was again considered in Southern Railroad Co. v. 
Decker, 5 Ga. App. 21, 62 S. E. 678, and a libéral rule recognized of 
the same character, where the différence between the Alabama stat- 
ute and the Georgia statute lay in the measure of damages. In that 
case (5 Ga. App. on page 26, 62 S. E. 678) a décision of the Suprême 
Court of Alabama is referred to, to the efïect that it was not necessary 
under the Alabama statute to aver that the intestate left a widow, 
children, or next of kin. Nevertheless the Alabama statute was con- 
sidered not against the public policy of Georgia, and the suit was up- 
held. It is fair, however, to state that the particular suit before the 
court did involve a surviving widow. 

In Burrell v. Fleming, 109 Fed. 489, 47 C. C. A. 598, the same rule 
of policy was announced by the Circuit Court of Appeals of the Fifth 
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Circuit, citing Railroad v. Cox, 145 U. S. 593, 12 Sup. Ct. 905, 36 L. 
Ed. 829. The same court, in Mexican National Railroad Ce. v. Slater, 
115 Fed. 593, 53 C. C. A. 239, upheld a suit in Texas in enforcement 
of a Mexican homicide statute quite différent from those of Texas. It 
appears (115 Fed. 602, 53 C. C. A. 248) that one of the contentions 
made was : 

"Tliat under the Moxican laws tlie parties wlio may prosecute the suit are 
différent from the parties who may prosecute a lilie suit in the state of Texas." 

But it does not appear from the report what the différences were. 
The suit was upheld. 

In Huntington v. Attrill, 146 U. S. 657, 13 Sup. Ct. 224, 36 L- Ed. 
1123, a cause of action against directors for the debts of the corpo- 
ration under the laws of one state was held enforceable in another 
state where no such liability existed. A discussion of the public policy 
involved will be found in that case. Much in point is the opinion in 
the ca.se of Stewart v. B. & O. Railroad Co., 168 U. S. 445, 448, 18 
Sup. Ct. 105, 106 (42 L. Ed. 537), where of a homicide it was said: 

■'A nefclicent act onusiniç doath is in itself a tort, and, were it not for tne 
rule fonnded on the maxim, 'aotio porsonalis moritur cum pî^rsona,' damages 
therefor could hâve been recovered in an action at conimon law. * * * An 
action to recover damages for a tort is not local, but transitory, and ean as a 
gênerai rule he maintained where^'er the wrongdoer can be found. * * » 
It may well be that, where a purely statutory right is created, the spécial 
remedy provided by the statuto for the enforcement of that right must be pur- 
sued; but, where the statute simply takes away a common-law obstacle to a 
recovery for an adniitted tort, it would seem not unreasonahle to hold that an 
action for that tort can be maintained in any state in wlvch that common-law 
obstacle has been removed. At least it has been held by this court in repeated 
cases that an action for such a tort can he maintained 'where the statute of 
the state in which the catise of action arose is not in substance inconsistent 
with the statutes or public policy of tlie state in wliich tlie right of action Is 
sought to be enforced.' " 

I do not feel that the enforcement of the liability as defined by the 
Florida statute, between employer and employé, is contrary to any 
well-defined public policy of the state of Georgia, or would be inju- 
rions in any way to her citizens. 

2. The allégations of the pétition are somewliat unsatisfactory. It 
fairly appears that the deceased had equal means and opportunity 
with the master of knowing everything about the situation, except the 
single f act that the wires of the light company had come in contact with 
the wires of the telegraph company. Whether that contact was be- 
yond his view does not clearly appear, but his gênerai averment that 
he did not know of the danger and had no means of ascertaining it 
fairly implies that it was not within his sight. Thus understanding 
the pétition, it is sufficient as against a gênerai demurrer. 

The demurrer will accordingly be overruled. 
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THE MINEBVA. 
RICKENBACH v. HAINESPORT MINING & TRANSPORTATION CO. et al. 

(District Court, E. T>. Pennsylvania. June 23, 1920.) 

No. 10. 

1. Admiralty <^=50 — ^Third parties niay be impleaded in other than collision 
cases. 

The principle on which admiralty rule 59 (29 Snp. Ct. xlvl), is based, 
permitting réspondent iu collision cases to implead a third party on allé- 
gations that the collision was due to the fault or négligence of such party, 
is applicable to and recognized in practice in cases otlier than for col- 
lision. 

3. Towage ®=5ll(5) — Tug liable for stranding of tow. 

A tug held in fault and liable for loss of its tow by stranding. 

In Admiralty. Suit by James Rickenbach against the Hainesport 
Mining & Transportation Company, with the tug Minerva, impleaded. 
On trial hearing on proofs. Decree against the Minerva. 

Willard M. Harris, of Philadelphia, Pa., for hbelant. 
Charles S. Thompson, of Philadelphia, Pa., for réspondent. 
Howard M. Long, of Philadelphia, Pa., for the Minerva. 

DICKINSON, District Judge. This cause présents unusual and in- 
teresting features upon which there is no need to dwell because they 
hâve been eliminated by the stipulations of the parties. They are in 
conséquence best disposed of by being sidestepped beyond being men- 
tioned, so that the real questions to be determined may be presented. 

The cause began with a libel filed against the Hainesport Company 
to enforce what was averred to be the charter party covenant of the 
Company to retum in good condition the barge Gladys, which had been 
demised by the libelant to that company, and which had stranded and 
become a total loss. The original réspondent then, under admiralty 
rule 59 (29 Sup. Ct. xlvi), impleaded the tug Minerva on the averment 
that the loss of the barge had been whoUy due to the négligence of the 
tug which had the barge in tow, and because of this the tug was an- 
swerable not only for the value of the barge, but also for the damage 
thereby sustained by the Plainesport Company. 

The answer of the tug denied the averment of négligence on its 
part, and set up that the stranding of the barge was due solely to the 
négligence of its crew, or that this at least was a largely contributing 
cause of the damage incurred. There is a déniai, also, that the dam- 
age donc was as great as had been claimed. A complète transforma- 
tion had thus been brought in the cause of action as presented by the 
pleadings. The libel, as before stated, made claim against the Haines- 
port Company, and planted the right to damages upon the covenants 
of the charter party. There was no averment of négligence made 
against the original réspondent, nor against the tug, with which the 
libelant had no contractual relations, and the latter not being then a 
party to the proceedings. 

The subséquent proceedings transformed the action into one as if 
the libelant as owner and the Hainesport Company as pro hac vice 

®=>For other cases «ee same topio & KEY-NUMBBR in ail Key-Numbered Digests & Indexe» 
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owner had joined in a libel against the tug, averring the damage from 
the loss of the barge to hâve been due to the négligence of the tug, 
and the latter retorting the charge by setting up the négligence of the 
crew of the barge, or as if the libel had been so filed against the tug, 
and the latter had brought in the Hainesport Company as wholly or 
in part answerable for the damage because of its négligence. The 
course of the trial was consistent with such a change of proceedings. 
The original libelant admitted there was no charter party covenant 
on which to found its action, and no négligence on the part of the 
Hainesport Company ; the négligence of the tug not being the négli- 
gence of the Company, for the reason that the latter was an independent 
contractor, and the company had met its full obligation of duty by 
the exercise of good judgment in its sélection of the tug. 

We were accordingly asked to détermine the issues as thus present- 
ed at the trial. Thèse were : (1) The négligence of the tug ; (2) the 
négligence or conegligence of the Hainesport Company; and (3) the 
amount of the damage, if the négligence of the tug was found. We 
are quite ready to do this, and one clear way to do it is to treat the 
stipulations of the parties as an amendment of the libel, so that the 
case as pleaded may be the case as tried. The proctors of the respec- 
tive parties were fully justified in so stipulating. The issues, as above 
outlined, must be met in some form. The libelant was unable to main- 
tain its action as at first set forth. 

The obligation of one who, by virtue of a charter party or other 
form of démise, becomes pro hac vice the owner of a vessel, is ordina- 
rily and primarily the obligation of a bailee for hire. The obligation 
does not rise to that of an insurer, unless the assumption of the Hability 
of an insurer appears by a clear covenant of the charter party. An ob- 
ligation, which was not in strictness contractual, but which was an 
obligation of duty arising out of a contractual relation, might, it is 
true, be enforced, even at law by an action either on the contract or 
in tort ; but the measure of the obligation is not enlarged by a suit 
on the contract. 

This means that the libelant could recover only on proof of négli- 
gence, and the case of the libelant against the Hainesport Company 
was barren of any such proof. The principles of admiralty law appli- 
cable are so fully and so well formulated in the statement of them to be 
found in the case of Mulvany v. King, 256 Fed. 612, 167 C. C. A. 642, 
•that acceptance of them by the libelant was compelled and frankly 
made. 

[1] There was the like justification for the tug meeting the ques- 
tion of its responsibility as frankly as was done. At least as early as 
the Act of July 22, 1813 (Comp. St. § 1547), color of sanction was 
given to the practice of impleading a party (noî made a respondent) 
whose négligence was averred to bave been the sole cause of the dam- 
age or to hâve contributed thereto. The practice was at ail events 
followed by the courts, and was distinctly recognized and the principles 
on which it rested proclaimed in the case of The Hudson (D. C.) 15 
Fed. 162. This was almost immediately followed by the promulgation 
of rule 59. This rule, it is true, in terms has no application, because 
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it is limited to collision cases. The principle had been accepted, how- 
ever, by the trial courts before the adoption of rule 59, and was not 
rested upon the authority of any spécifie rule. Since then it has been 
applied in almost numberless cases other than collision cases, and 
third parties hâve been thus impleaded, not necessarily at the instance 
of the libelant by way of amendment, but at the instance of the original 
respondent. 

In a case in which this was done the Suprême Court refused a 
writ of prohibition, although, the refusai being on other grounds, the 
propriety of the practice was not decided. In re New York & Porto 
Rico Steamship Co., 155 U. S. 523, 15 Sup. Ct. 183, 39 L.Ed. 246. 
Further pursuit of the subject may be dropped, as the question is not 
raised, but, on the contrary, we are asked to détermine the cause on 
the trial issues. 

[2] The cause of action against the tug Minerva was based upon 
the familiar principle that a party whose négligence causes injury to 
the property of another must respond in damages. The case against 
the tug and the défense set up razees itself into one of findings of 
facts. The facts are accordingly found as follows: 

Finding of Facts. 

(1) The tug Minerva was guilty of négligence which caused the 
stranding of the barge Gladys, and her conséquent loss, and ail the 
damage which flowed therefrom. 

(2) The Hainesport Company was guilty of no négligence which 
contributed to the damage done. 

(3) The loss of the barge caused damage to the libelant to the 
amount of $2,500. 

(4) The stranding of the barge is claimed by the Hainesport Com- 
pany to hâve caused damage to it in the sum of $349.40, being the 
sum of the expenses to which it was thereby subjected, and the 
damages are so found. 

Conclusions of Law. 

The l'belant is entitled to a decree awarding judgment in the sum 
of $2,500, and the Hainesport Company to judgment for $349.40, with 
interest and costs, and such decree may be submitted. 



MOIÎRIS-TIJRNER LIVE STOCK fO v DIBECTOR GENERAL OF RAIL- 

ROADS. 

(District Court, D. Montana. June 9, 1920.) 

No. 740. 

1. Costs '^='42 (4) — Défendant entitled to costs on judgment Icss favorable 

than offer. 

Undor Kev. Codes Mont. § 7137, whlcli, not being inconsistant with féd- 
éral law, governs in the fédéral courts in that state, wliere a plaintifE 
recovers loss than the sum for which défendant offered to allow judg- 
ment, défendant is entitled to recover costs. 

2. Costs <§=>185 — Mileaffe of witnesses taxable beyond limits of subrtera. 

Mileage for witnesses held taxable beyond the limits of a subpœna. 
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3. Courts ©=357 — "Law," as used in statute relating to costs, deflned. 

The Word "law," as used in Rev. St. § 983 (Comp. St. § 1624), providing 
that certain costs shall be taxed against tiie losing party wliere by law 
costs are recoverable in favor of the prevailing party, means tbe law ad- 
ministered in fédéral courts; that is, fédéral law, and also state law, in so 
far as the latter is not inconsistent with the former. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Law.] 

At Law. Action by the Morris-Turner Live Stock Company 
against the Director General of Railroads. On taxation of costs. 

Norris, Hurd & Rhoades, of Great Falls, Mont., for plaintifï. 

W. L. Clift, of Great Falls, Mont., J. V. DeLaney, of Chicago, 111., 
and I. Parker Veazey, Jr., of Great Falls, Mont., for défendant. 

BOURQUIN, District Judge. [1] Subséquent to removal hither, 
défendant offered to allow judgment in specified sum, which plaintiff 
did not accept. The latter recovering Icss, défendant claims costs by 
virtue of section 7137, R. C. Montana, which provides therefor in such 
contingency. Plaintiff resists, and claims costs. No costs at common 
law; the statute of Gloucester first allowed them, and now would be 
common law in most states, save that it is generally superseded by stat- 
ute. 

The fédéral law of costs is fragmentary and indirect. Section 983, 
R. S. (Comp. St. § 1624), which is merely declaratory of the law aside 
from it, provides certain costs shall be taxed against the losing party 
"where by law costs are recoverable in favor of the prevailing party." 

|3] The law therein referred to is the law administered in fédéral 
courts ; that is, fédéral law, and also state law, in so far as the lat- 
ter is not inconsistent with the former. The state law in the présent 
contingency, awarding costs to défendant and denying them to plain- 
tiff, is not inconsistent with fédéral law, and hère controls. See Wil- 
cox V. Richmond & D. R. Co., 52 Fed. 264, 3 C. C. A. Ti, 17 L. R. A. 
804; Florence, etc., Co. v. Farrar, 119 Fed. 150, 55 C. C. A. 656; U. 
S. v. Railway Co. (D. C.) 235 Fed. 954. The justice of the law is 
obvions. 

[2] Although it is said that, in the conflict of authority, it is the 
rule of th's cirmit to allow mih'.-ige only to the limits of subpœna (U. 
S. V. Railway Co. [C. C] 172 Fed. 912; U. S. v. Railwav Co. [D. 
C] 230 Fed. 271), the Circuit Court of Appeals has decided otherwise 
(Jesse, etc., Co. v. U. S., 118 Fed. 824, 55 C. C. A. 433). This was in 
1902. and in 1904 the judges of that court and of this circuit adopted 
rule 70, which is in accord with the cases first cited. Later this court 
changed rule 70 to accord with the Jesse Case. 

That the rule of said case is a hardship to Htigants, the state law be- 
ing otherwise, is clear, and is a reason additional to that mentioned in 
the Crnich Case (D. C.) 260 Fed. 1015, why fédéral jurisdiction is 
avoided, and removal hither resented. By removal, litigants should 
neither gain nor lose. 

It is believed, however, that the Jesse Case controls until overruled, 
as it probably will be, and costs are taxed accordingly. 

@=3For other cases see same topic & KEY-NUMBEH in ail Key-Numbereo Digests & Indexes 
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UNITED STATES v, McHATTON et al. 

(District Court, D. Montana. May 6, 1920.) 

No. 301. 

Internai revenue <S=>7 — Stocliholders receiving assets of dissolved corpara- 
tian liable for income tax of corporation. 

Stockholders of a corporation, who recelved in distribution tlie entlre 
proceeds of its property on Its dissolution in 1916, after payment of Ita 
fédéral excise tax, but before the passage of Income Tax Act Sept. 8, 
1916, § 10 (Comp. St. 1916 or 1918, § 633aj), increasing tUe amount of 
the tax on the net income of ail corporations for that year, held liable 
for the increased tax. 

At Law. Action by the United States against John J. McHatton 
and others. On demurrer of défendants. Overruled. 

W. W. Patterson, Asst. U. S. Atty., of Helena, Mont. 
Charles R. Léonard and F. C. Fluent, both of Butte, Mont., for de- 
fendants. 

BOURQUIN, District Judge. The complaint allèges that a Montana 
corporation sold ail its property, distributed the proceeds to stock- 
holders, including défendants, thereby became dissolved, reported its 
net income for 1916, and paid the fédéral excise tax of 1 per cent, 
thereon, ail prior to the act of Congress of September 8, 1916 (Comp. 
Stats. § 6336J et seq.), imposing a tax of 2 per cent, upon the net in- 
come for that year of ail corporations. It allèges the additional 1 per 
cent, has been demanded and is unpaid, and seeks judgment for that 
amount. A gênerai demurrer only is interposed. Overruled. 

It was the corporation's duty to pay ail taxes lawfuUy imposed upon 
it. Taxes can be thus imposed by rétrospective law. Brushaber v. 
Railway Co., 240 U. S. 20, 36 Sup. Ct. 236, 60 L. Ed. 493, Ann. Cas. 
1917B, 713, L. R. A. 1917D, 414. The corporate duty of payment can- 
not be escaped by dissolution. U. S. v. Loading Co. (D. C.) 192 Fed. 
223. And see 28 Op. Attys. Gen. 241 ; Brady Case, 240 Fed. 66.S, 15S 
C. C. A. 463, certiorari denied 244 U. S. 654, 37 Sup. Ct. 652, 61 L. 
Ed. 1373. 

Although taxes are not debts, and in respect to them the government 
is not a creditor, both being of higher nature, no reason is perceived 
why they are not within the principle that those who gratuitously take 
ail a debtor's property, to the extent thereof, may be held to respond 
for his présent debts and obligations, inchoate or vested, or for the 
damages thereby inflicted — the sometime "trust fund" doctrine, so far 
as corporations are concerned. 

When défendants took the corporation's property, there was right 
in plaintiff to thereafter impose further taxes. To pay any such taxes 
was then an obligation of the corporation. The right was in its nature 
inchoate; the obligation was contingent. Défendants took subject 
thereto. The contingency happened ; the right vested. The act of 
September 8, 1916, to this extent takes efïect by relation as of the first 
of the year, and prior to distribution and dissolution. 

Accordingly défendants are liable. 

®=5For other cases see same toplc & KEY-NUMBER in ail Key-Numbered DIgests & Indexes 
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PHILLIPS et al. v. NOËL CONST. CO. et al.» 

(Cîourt of Appeals of District of Columbia. Submltted Febniary 5, 1920. 
Decided May 3, 1920.) 

No. 3297. 

1. Courts <©=7 — Court of domieUe of govemment creditor can détermine 

claims to fund. 

A debt owed by the TJnlted States bas no locality at the seat of the 
goTernment, and a state court in the state of the creditor's domicile has 
jurisdiction to détermine conflicting claims to the fund between creditors 
of the government's creditor. 

2. Equity <@=263 — Motion to strike spécial plea admit» facts. 

Facts alleged in spécial plea to the blU must be consldered as true, 
where plalntiffs elected to stand upon their motion to strike the plea 
after it had been overruled. 

3. Courts "^=508(2) — Prévention of dissipation of funds for receiver's costs 

not reason to interfère witli state court. 

The fact that a fund owed by the govemment to a contractor, if pald 
to receivers of the contractor appointed by the state court, may be used to 
pay expenses of receivership, does not require the court of the District, at 
suit of receiver of creditor claiming priority, who did not réside in the 
District, in enjolnlng payment to the State receiver, which would also re- 
suit In partial dissipation of the fund for court costs. 

4. Receivers 'S^=»210 — State receiver can resist attempt to deprive him of funds 

due from United States. 

A receiver appointed by a Maryland court, vyho is a statutory receiver 
under Code Pub. Gen. Laws, Md. 1888, art. 23, § 264 et seq., can resist in 
the court of the District a suit to prevent payment to hlm of a govemment 
claim at the suit of a receiver appointed in another state, who claimed a 
prior right to the fund. 

5. Courts ®='493(3) — Can refuse jurisdiction to détermine priority determin- 

able in state receivership proceedings. 

Under the doctrine of comlty, the courts of the District can refuse to 
take jurisdiction to détermine priority between claims to a fund owed a 
govemment contractor, which can be determined In the state receivership 
proceedings against the contractor, since it must be presumed that ail 
légal rlghts wIU be preserved in that proceeding. 

Appeal from the Suprême Court of the District of Columbia. 

Suit by Jesse S. Phillips and others, as receivers, against the Noël 
■Construction Company and others. From a decree dismissing the bill 
of complaint, plaintiffs appeal. Affirmed. 

C. W. Maupin, of Washington, D. C, for appellants. 

E. C. Brandenburg, F. W. Brandenburg, and W. E. Richardson, 
ail of Washington, D. C. (Jackson H. Ralston, ef Washington, D. C, 
on the brief ), for appellees. 

SIDDONS, Acting Associate Justice. This is an appeal from a de- 
cree in equity discharging a rule to show cause, overruling a motion 
to strike out a plea to the jurisdiction of the trial court, and dismissing 
the bill of complaint. 

The appellants, plaintiffs below, seek by their bill to obtain an in- 
junction against the défendants Noël Construction Company, and 
Edgar A. Poe, James B. Clark, and John M. L,ittig, receivers of said 

^=»For otber cases see same toplc & KSY-NUMBËR in ail Key-Numbered Digests « Indexes 
•Certlorart denied 254 U. 8. — , 41 Sup. Ct. 7, 65 L. Bd. — . 
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Company, enjoining and restraining them from receîving the sum 
of $26,912.76 from the United States, or any check or draft that 
may be issued in payment thereof ; that the défendant Josephus Dan- 
iels, Secretary of the Navy, and his subordinates in office, be enjoined 
and restrained from making payment of said sum to said défendants, 
their agents, attorneys, or assigns, by way of check, draft, or other- 
wise, until the f urther order of the court ; for the appointment of a 
receiver to demand and receive from the United States the said sum 
of $26,912.76, or any check or draft that may be issued in payment of 
the same, and that défendant Secretary of the Navy be directed to 
pay said sum to such receiver, in exonération of plaintiffs from their 
liability under the bond of the Noël Construction Company; and for 
gênerai relief. 

Answers were filed by the défendants United States Fidelity & 
Guaranty Company, the Secretary of the Navy, and Edfjar A. Poe, 
James B. Clark, and John M. Littig, receivers of the Noël Construction 
Company; the answer of Poe, Clark, and Littig containing a spécial 
plea to the bill, hereafter more fully set forth. A motion by the plain- 
tiffs to strike out this plea was overruled; this action forming the 
basis of their second assignment of errors. 

The material facts revealed by the pleadings are as follows : 

The défendant Noël Construction Company on May 31, 1907, en- 
tered into a contract with the United States for the construction of 
a considérable building opération at North Chicago, 111., and to 
secure its due performance and the payment of laborers and material- 
men executed at the same time three bonds in the customary form, one 
being in the penalty of $123,000, with the défendant the Title Guar- 
anty & Surety Company as surety, another in the penalty of $44,000, 
with the défendant the United States Fidelity & Guaranty Company 
as surety, and the remaining one in the penalty of $58,000, with the 
People's Surety Company as surety. In voluntary dissolution pro- 
ceedings in the Suprême Court of New York, the plaintiffs were ap- 
pointed the receivers of the last-named surety company, which was 
a New York corporation, with authority to sue for and recover its 
assets wherever found. It is not clear when this action was taken, 
though there is in the record a slight indication that it may hâve been 
some time in the year 1912. 

The Noël Construction Company completed its contract on or aboui 
April 11, 1911. A dispute arose between it and the United States 
as to the balance of the amount due by the latter to it under the con- 
tract, a dispute which seems to bave lasted up to the time of the in- 
stitution of this suit; but it is admitted by the Secretary of the Navy, 
in his answer to the bill of complaint and rule, that there is $26,912.76 
due to the contracter, "subject, however, to a retent of $1,000, to 
indemnify the United States against defects which may appear in 
the work within a limited period." 

At the time of the completion of the contract there remained un- 
paid by the Noël Construction Company bills for labor and materials 
supplied to it for the opération, and pursuant to a decree passed in 
suits brought therefor on the contractor's bonds, and Consolidated, 
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the défendant sureties, the Title Guaranty & Surety Company and the 
United States Fidelity & Guaranty Company, paid or advanced the sum 
of $35,486.71. Thereafter the said sureties applied to and obtained 
from the Suprême Court of New York, in which was pending the 
dissolution proceedings of the People's Surety Company, an order 
requiring the appellants, as the receivers of said company, to pay to 
the Title Guaranty & Surety Company and the United States Fidelity 
& Guaranty Company certain specifled amounts as contribution for 
the ratable share of the People's Surety Company on account of its 
suretyship. Thèse amounts had not been paid when the original bill 
of complaint was filed, but were paid the f ollowing month, as appears 
by the amendments to the bill, filed August 20, 1918. The total of 
thèse amounts is a little more than one-fifth of the sum paid or ad- 
vanced by the other two surety companies. 

The plaintiffs claim that they hâve a lien upon or — 

"équitable interest in tlie balance of the contract priée of said work in the 
hands of the TTnitetl States, to tho estent of the proportion in whlch said 
surety Is boiind to contriimte for losses ir(nrred under tlie several honds of 
its principal aforesaid, which lien or interest is snp'Tior to the daims of ail 
persons, including the said contractor and its receivers." 

The défendant receivers of the Noël Construction Company were 
appointed such March 13, 1913, by the circuit court of Baltimore, 
Md., in proceedings for the involuntary dissolution of said company, 
which is a Maryland corporation, and they allège in their answer to 
the bill of complaint, as amended, that by the decree appointing them 
receivers of the Noël Construction Company they — 

"were invested with full right and title to the balance payable on the con- 
tract described in said bill of complaint ; tliat said decree was passed by 
said court on the 13th day of March, 19], S, and since the date thereof thèse 
défendants hâve diligently proceoded to ad.iust and coUect the amount due on 
said contract and to settle the différences which hâve arisen by reason of the 
déductions made by the government from the contract price d&scribed in the 
foregoing paragraphs of this answer ; that by said decree thèse défendants 
hâve no authority to disburse or dispose of the said draft or other proceeds 
of the payment to be made on account of said contract. but are required to 
collect and recelve the same and to hold the same subject to the further 
order and direction of the said circuit court and their purpose and intention 
on receivlng said draft and the proceeds thereon was not to disburse or to 
pay out the same in the manner described in said paragraph of said bill of 
complaint, and they hâve no authority so to do, but it was and is their 
intention when said draft is collected to report the collection thereof to said 
circuit court and to hold the same sub.1ect to the further action of said court, 
and said fund would not be distributed without a fuU opportunity for the 
plaintiffs and said défendant surety companies to assert and bave determined 
their claim for priority in the distribution of said fund, if such priority 
exists." 

The eleventh paragraph of the receivers' answer consists of a spécial 
plea in the following words : 

"Further answering said action, thèse défendants, for a spécial plea to 
the said bill of complaint and amended bill, and to each paragraph thereon 
State that by the decree of the circuit court investing thèse receivers with 
title to said fund and requiring them to account for the same to said court 
for distribution of said fund as stated in the foregoing paragraphs of this 
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answer, whicli allégation Is hereby made a part of this spécial plea, tlie sald 
circuit court acquired ïuU jurisdiction and authority to administer said fund, 
which jurisdiction Is binding upon ail parties to this suit ; that no équitable 
reasons are shown in the bill of complaint for depriving the said circuit court 
of the state of Maryland of the jurisdiction to administer said fund, and 
this proceeding should be dismissed and said fund permltted to be paid 
to thèse receivers, in order that the proper distribution of said fund should. 
be determined by the court whose jurisdiction first attached, in connection 
with the claims of like nature which are now pending before said court." 

As we hâve already stated, this plea was attacked by the plaintiffs 
by a motion to strike it out, upon the ground that it states no matter 
sufficient in law to show want of jurisdiction in the trial court to grant 
the relief prayed in the bill. 

It may be remarked at this point that the plea makes no attempt 
to show want of jurisdiction in the trial court, but rather — 

"that no équitable reasons are shown in the 1)111 of complaint for depriving 
the said circuit court of the state of Maryland of the jurisdiction to adminis- 
ter said fund." 

This implies a jurisdiction in the trial court, but urges that it should 
not be exerted under the circumstances revealed in the pleadings. 

On behalf of the appellants the case has been presented on the 
theory that the fundamental question involved was whether the Mary- 
land court had constructive possession of the property represented by 
the claim of the Noël Construction Company against the United States 
for the unpaid balance of the contract price for the building opération, 
and that question both in brief and argument has been exhaustively 
discussed. We do not think that question is involved, or a question 
that the jurisdiction of the. trial court to grant relief could not be ex- 
erted, if it considered it necessary in the interest of justice to do so. 
The question is : Could the trial court refuse to take jurisdiction and 
leave the parties to assert their rights in the Maryland court where 
the property of the Noël Construction Company is properly to be ad- 
ministered in the dissolution proceedings? We think it could. 

[1] It is clear that the sum due by the United States on the build- 
ing contract, whatever the amount, was due to the Noël Construction 
Company, the contractor, even though it was subject t« claims in favor 
of those who may hâve supplied labor and materials for the opération, 
or constituted a fund to which the contractor's sureties could resort 
for reimbursement, in the event that they paid any of such claims in 
fulfilling the obligation of their suretyship. It is equally clear that 
this right of the contractor passed to its receivers in the winding up 
proceedings in the home court of the corporation. 

The Suprême Court in the case of United States v. Borcherling, 185 
U. S. 223, 233, 22 Sup. Ct. 607, 611 (46 L. Ed. 884), quoted with 
approval the following language of Mr. Justice Story in Vaughan v. 
Northup, 15 Pet. 1, 10 E. Ed. 639: 

" 'The debts due from the government of the United States bave no locality 
at the seat of government. The United States in their sovereign capacity hâve 
no particular place of domicile, but posspss, in contemplation of law, an ubiq- 
uity throughout the United States, and the debts due by them are not to 
be treated like the debts of a private debtor, which constitute local assets in 
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his own domicile,' and accordingly it was held, in tliat case, that 'the adminis- 
trator of a créditer of the government duly appointed in tlie state wliere 
the créditer was domiciled at the time of liis death, lias fuU authority to re- 
ceive payment and give a fuU discharge of the debt' 'due his intestate in any 
place where the government may choose to pay it, whether it be at the seat 
of government or at any other place where the public funds are deposited, and 
that moneys so received constituted assets under that administration, for 
which he was accountable to the proper tribunals of the state where he was 
appointed." 

The court further states on page 233 of 185 U. S. (22 Sup. Ct. 611, 
46 L. Ed. 884) : 

"That it was compétent for a state court of the domicile of a creditor 
of the United States, and having jurisdiction over his person, to décide a 
controversy between his heirs and creditors as to the right to receive moneys 
held in trust by the United States." 

We think the principle thus recognized applies to the facts of the 
présent case. The Maryland court is a court of the domicile of the 
contracter corporation, which is a creditor of the United States, and 
that court is engaged through its instruments, the défendant receiv- 
ers, in collecting the assets and property of the contracter wherever 
they may be found, and administering them for the benefit of its 
creditors and claimants in the order to which they may be entitled, 
and if there be a residue to distribute it to the stockholders. 

[2] No question is presented in this case of local creditors to be 
protected, for the bill of complaint allèges (paragraph 8) that there 
are none such. There is no local citizen before the court claiming the 
fund or any part of it. The contest is between nonresidents, New 
York and Maryland court receivers. The plaintiffs can as efïectively 
assert their claim in the Maryland court as in the Suprême Court of the 
District of Columbia. It is true that they complain that if the fund 
is allowed to go to the défendant receivers they intend — 

"to apply the proceeds thereof to the payment of the claims of gênerai credi- 
tors of the Noël Construction Company and to the heavy costs and expenses 
of their receivership, includlng large attorney's fées ineurred by them in 
varions suits or proceedings to which they, or the Noël Construction Company, 
were parties." 

[3] But this is denied by said défendants in their answer, which is 
to be taken as true under the course the plaintitïs hâve seen fît to pur- 
sue in presenting their case ; that is, by their motion to strike out 
and electing to stand upon that motion when overruled. Besides, it 
is not so certain that, if the fund was awarded to the plaintiffs, there 
would not be "costs and expenses of their receivership," including 
attorney's fées, and that the residue of the fund that would go to the 
défendant receivers ultimately, after satisfying the claim of the Peo- 
ple's Surety Company, would be further depleted by the costs, etc.,, 
of that receivership. 

[4] The appellants place much reliance on the rule laid down in 
Booth V. Clark, 17 How. 322, 15 L. Ed. 164, and Clark v. Clark, 
17 How. 315, 15 L. Ed. 77, although conceding that the rule has been 
modified in certain respects, and now recognizes the right of statutory 
receivers to sue in foreign courts without leave by such courts or by 
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the courts which appoint them, and they point out that they are statu- 
tory receivers, and therefore not within the rule of the Suprême Court 
in the cited cases, which denied the right of a receiver appointed in 
a judgment creditor's suit in the state of New York to a fund in 
the treasury of the United States as against the claims of a Massa- 
chusetts judgment creditor and others, suing in the courts of the 
District of Columbia to subiect such fund to the payment of their 
claims — this upon the ground that the District Courts could not rec- 
ognize the claims of a receiver appointed without the District. 

But this contention establishes as well the right of the défendant 
receivers to sue, for they, too, are statutory receivers appointed by a 
foreign court. See receivers' answer and 1 Code Md. 1888, p. 387 
et seq., art. 23, § 264 et seq. It is true that they are not suing, but 
hâve been haled into the local court by the plaintiff receivers, who 
assert that they cannot be permitted to receive the fund, because of 
the rule of Booth v. Clark and Clark v. Clark. If that rule stands 
in the way so far as the défendant receivers are concerned, it is 
equally an obstruction to the plaintiffs. But we think it does not apply 
to the facts of this case, in its modified f orm, at least. 

[5] In the final analysis, the record présents, We think, a case for 
the récognition of the well-established doctrine of comity between 
courts of foreign jurisdictions. The Maryland court, we are bound 
to assume, will do justice to ail parties befpje it, and in winding up the 
afifairs of the contractor corporation will accord ail lawful préfér- 
ences to the sureties, creditors, and claimants of the corporation. 
The défendant receivers hâve for years been endeavoring to adjust 
the controversy over the sum due to the contractor by the United 
States, and when this suit was filed it is clear that the controversy 
was drawing to an end, and it is equally clear that the appellants timed 
their application to the trial court, so as to avail themselves of the 
adjustment that the défendant receivers had about effected with the 
United States. 

If they will go into the Maryland court with their claim, they will 
undoubtedly receive such préférence or priority as, under the law, 
they may be entitled to, and with less cost to the estate of the con- 
tractor corporation, and perhaps to its other sureties, creditors, and 
claimants, than if the plaintifïs were permitted to take the fund under 
such an order or decree as they seek to obtain in this suit. 

We conclude that there was no error in the decree dismissing the 
bill of complaint, and it is affirmed, with costs to the appellee. 

Affirmed. 

ROBB, Associate Justice, did not sit in the considération or dé- 
cision of this case. 

Note. — Mr. Justice SIDDONS, of the Suprême Court of the 
District of Columbia, sat in the place of Mr. Justice ROBB. 
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WEST JERSEY & S. R. CO. \. COCHRAN. 

(Circuit Court o£ Appeals, Third Circuit. August 14. 1920.) 
No. 2539. 

1. Raiiroads <S='382(9) — Refusai to direct verdict on conflicting évidence 

proper. 

Where the évidence was conflicting as to whetlier a freight car moved 
by tlie consignée was defectire, and as to wliether the railroad company 
inspected it, it was proper to refuse a directed verdict for the railroad 
Company, if It owed to plaintiff, consignee's employé, the duty to inspect 
the car. 

2. Bailroa'ds '©='279 — Failure to inspect car proximate cause of injury to em- 

ployé of consignée in unloading. 

A railroad company owes the duty to inspect a freight car to an employé 
of the consignée, who was engaçed in moving the car to the place of un- 
loading, or in unloading it, and the breach of that duty is the proximate 
cause of injury resulting from a defoct in the car. 

3. Raiiroads '§=>279 — Failure to inspect not proximate cause of injury to 

emp'oyé of shipper, using car in mill. 

The failure of a railroad company to inspect a car before delivering 
it to the consignée is not the proximate cause of an injury to an employé 
of the consignée, resulting from a defeet in the car while it was beiug 
used by the consignée for intra-mill traffic, after the original cargo had 
been unloaded. 

4. Fleading "S^ll — Pleading évidence is not proper. 

Pleading payment of demurrage to a railroad as évidence of the rail- 
road's assumption of the duty to inspect a car is not good pleading. 

5. Raiiroads <S=2Î5(1) — Collection of demurrage not proof carrier knew of 

use of car by consignée. 

Collection of demurrage by a carrier on a car Is not proof that the 
carrier knew the car was being used by the consignée in its Intra-mill 
traffic, so as to render the carrier liable for the unfltness of the car for 
such traffic. 

6. Raiiroads '§='282(9) — Evidence held to show conclusively carrier did not 

assume inspretion of car used in intra-mill traiflc. 

Where plaintiff knew that défendant kept inspectors on duty at his 
employer's mill to inspect cars therein, and that his employer had no 
inspectors, but défendant introduced évidence, which was not d'«pnted, 
that its- Inspectors only Inspected inbound and outbound cars, the évi- 
dence was conclusive that the carrier had not assumt'd the duty to inspect 
a car used by the mill in intra-mill tralfic, so tliat a verdict should be 
directed for it, where plaintiff's Injuries were caused by a defeet in the 
car while so used. 

In Error to the District Court of the United States for the District 
of New Jersey; Charles F. Lynch, Judge. 

Action by John T. Cochran against the West Jersey & Seashore 
Railroad Company. Judgment for plaintiff, and défendant brings er- 
ror. Reversed, and new trial ordered. 

Walter H. Bacon, of Bridgeton, N. J., for plaintiff in error. 
Victor Frey and Augustus Trask Ashton, both of Philadelphia, Pa!y 
and James M. Davis, of Camden, N. J., for défendant in error. 

Before BUFFINGTON, WOOLLEY, and HAIGHT, Circuit 
Judges. 

.0=3For other cases see same topic & KBY-NUMBER in ail Key-Numbered Dlgests & Ind6x<iif 
266 F.— 39 
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WOOLLEY, Circuit Judge. E. I. Du Pont de Nemours Powder 
Company loaded a Mobile & Ohio freîght car with nitro-cellulose at 
its plant at Hopewell, Virginia, and delivered it to the Norfolk & 
Western Railroad Company for shipment to its plant at Carney's 
Point, New Jersey. In its Interstate journey the car passed over the 
roads of several intermediate carriers, and in due course came on the 
road of the West Jersey & Seashore Railroad Company, the terminal 
carrier. On May 30, 1916, this railroad company delivered the car 
to the Du Pont Company on its Interchange Track, located in the yard 
of its powder plant at Carney's Point. There, movement by the car- 
rier ceased. From this track the Du Pont Company moved the car 
by its own engine and crew, and unloaded it on June 5. From that 
day until July 24, the Du Pont Company used the car, together with 
several hundred other cars similarly consigned, in its intra-mill serv- 
ice, without permission from anyone, yet paying the prevailing de- 
murrage charges. During this period it was loaded and unloaded sev- 
eral times. On July 24, the car, loaded with cannon powder for the 
British Government, was being moved by the Du Pont Company in 
a train operated whoUy by its employés, from a powder magazine to 
Deep Water Point, where the powder was to be transferred to a 
steamship. Cochran, one of the crew, in attempting to set the brake 
to prevent an impending collision with another car loaded with high 
explosives, puUed the brake wheel from the brake rod, and, falling to 
the ground, sustained injuries for which later he brought this suit. 

Cochran brought this action, it is to be observed, not against his 
employer, but against that one of the several carriers engaged in the 
interstate shipment which had made delivery of the car to his em- 
ployer, and charged it with négligence by two counts. By the first 
count he averred that the défendant carrier knew the Du Pont Com- 
pany would cause the car to be moved and shifted about its private 
tracks by its employés; charged the défendant with the duty of in- 
specting the car before delivering it to his employer, relying upon 
Pennsylvania R. R. Co. v. Hummel (C. C. A. 3d) 167 Fed. 89, 92 C. 
C. A. 541, and McGinley v. Central Railroad of New Jersey, 235 Pa. 
576, 84 Atl. 579, and alleged a breach of that duty by the défendant 
as the négligence which constituted the proximate cause of his inju- 
ries. The ground of action declared on by the second count, we shall 
consider presently. The court submitted the case to the jury on both 
counts. The verdict was for the plaintiff. To the judgment entered, 
the défendant sued out this writ of error. 

[1] The questions of fact mainly controverted at the trial were 
whether the brake was defective; and, if so, whether the défendant 
had properly inspected it before delivering the car to the consignée. 
On thèse issues the défendant assigns as error the court's refusai to 
grant its motion for a directed verdict on the ground that no négli- 
gence on its part had been shown. The testimony on thèse issues was 
in sharp conflict and was clearly susceptible of opposite findings ac- 
cording as the jury believed the witnesses for one party or the other. 
The court therefore committed no error in suhmitting to the jury 
the question of the defective brake and of the defendant's failure to 
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perform its duty of inspection — if the défendant owed that duty to 
the plaintiflf. Whether the défendant owed such duty to the plaintifï 
is the point on which we think the case turned and with référence to 
which we are of opinion the trial court fell into error. 

[2,3] If the injury to the plaintiff had occurred when, as an em- 
ployé of the consignée, he was unloading the car, Pennsylvania Rail- 
road Co. v. Hummel (C. C. A. 3d.) 167 Fed. 89, 93, 92 C. C. A. 541 ; 
Rick V. N. Y., C. & St. L. R. R. Co, 232 Pa. 553, 81 Atl. 650, or when, 
as such employé, he was engaged in moving the car from the delivery 
siding to an unloading siding, McGinley v. Central Railroad Co. of 
New Jersey, 235 Pa. 576, 579, 84 Atl. 579 — unloading the car or mov- 
ing it to an unloading track being in each instance a purpose for which 
the défendant had delivered the car — the duty of inspection which the 
défendant owed the consignée would manifestly hâve extended to its 
employé. So long as the car was held or used for one of thèse pur- 
poses, a breach of that duty by the défendant might with equal cer- 
tainty hâve been the proximate cause of a conséquent injury. But 
when the transaction of carriage had been completed by unloading 
the car, and the consignée had taken over the empty car for new pur- 
poses, such, as in this instance, for its own business of intra-mill trans- 
portation, there arose a new situation involving changed relations and 
new duties as affecting the employé of the consignée operating the 
car. The consignée, so using the car, then assumed the primary duty 
of a master to give bis servant reasonably safe instrumentalities with 
which to work, and, such being a freight car, it owed him the duty of 
inspecting the car to that end. The consignée master could not in 
such case avoid performance of its duty of inspection because a like 
duty had previously devolved upon another; and if it failed in per- 
forming that duty, its failure, and not that of the other, was the négli- 
gence of which the employé should complain. 

While a carrier's duty of inspection extends in some instances to 
an employé of a consignée, it would seem that it does so only when 
a duty of the consignée to exercise like care for its employé has not 
arisen. The Suprême Court of Pennsylvania in McGinley v. Central 
Railroad Co. of New Jersey, supra, and this court in Pennsylvania 
Railroad Co. v. Hummel, supra, expressly held the carrier in each case 
liable to an employé of a consignée for a breach of the duty of inspec- 
tion because no intervening duty of inspection had at the time of un- 
loading devolved upon the consignée. But when a duty of inspection 
by one other than the carrier afterward arises, — where, as hère, a con- 
signée takes over a car for its own purpose, a purpose entirely dis- 
sociated from that for which it had been delivered by the terminal 
carrier in the discharge of its business, — and the one owing that duty 
fails to perform it, that breach of duty, intervening between the in- 
jury and a previous breach of a like duty at one time owed by an- 
other, is the proximate cause of the injuries that follow. Fowles v. 
Briggs, 116 Mich. 425, 74 N. W. 1046, 40 h. R. A. 528, 72 Am. St. 
Rep. 537; Griffin v. Jackson L. & P. Co., 128 Mich. 653, 87 N. W. 
888, 55 Iv. R. A. 318, 92 Am. St. Rep. 496; M. K. & T. Ry. Co. v. 
Merrill, 65 Kan. 436, 70 Pac. 358, 59 L. R. A. 711, 93 Am. St. Rep. 
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287; Glynn v. Central Railroad Co., 175 Mass. 510, 56 N. E. 698, 78 
Am. St. Rep. 507; Sawyer v. Mpls. & St. L. Ry. Co., 38 Minn. 103, 35 
N. W. 671, 8 Am. St. Rep. 648; 29 Cyc. 502. The proximate cause 
is the failure of that one who is under a duty immediately to the plain- 
tiff. The failure of one whose duty is primarily to a third person, but 
not to the plaintiff, may, indeed, be a cause of the injury; but it is 
a remote, not a proximate, cause, and is therefore not actionable. 
Styles V. F. R. Long Co., 70 N. J. Law, 301, 57 Atl. 448; Thomas 
V. Winchester, 6 N. Y. 397, 57 Am. Dec. 455. 

It thus appears that when the Du Pont Company assumed full con- 
trol over the car, put it in its intra-mill transportation service, and 
there used it for forty-eight days between the day it was unloaded 
and the day of the plaintiff's injury — a use, so far as the évidence 
shows, not contemplated by the défendant upon delivering the car — 
it assumed the duty of inspection for the protection of its employés, 
and the defendant's responsibility for its failure previously to in- 
spect and discover a defect not secret ceased, Glynn v. Central Rail- 
road Co., 175 Mass. 510, 56 N. E. 698, 78 Am. St Rep. 507; and its 
liability to the plaintiff also ceased — unless the défendant assumed a 
duty of inspection after delivery, as by the second count of his com- 
plaint the plaintiff alleged it did. 

By the second count the plaintiff averred that the défendant main- 
tained in the Du Pont Company's yard inspectors in its own employ 
to inspect cars it had delivered, and thereby "took upon itself the duty 
of keeping said cars in proper repair"; and that, as the défendant 
collected demurrage charges it well knew that the car in question 
would be moved and shifted, and that, in conséquence, it became "the 
duty of the défendant company to properly inspect the said car 
* * * and continue under the duty of inspection assumed by it, to 
keep the same in safe condition." 

[4-6] It is not clear whether the matter with référence to the col- 
lection of demurrage charges was pleaded as évidence of the defend- 
ant's knowledge of the probable uses to which the car would be put 
after delivery or as considération for the defendant's alleged assump- 
tion of continued inspection. If the former, it was, of course, not 
good pleading, or, if well pleaded, it did not, in the absence of fur- 
ther évidence, establish the knowledge imputed ; if the latter, it availed 
nothing, for there is in the record no proof that the demurrage charges 
sprang from a contractual relation between the défendant and the 
Du Pont Company with référence to the use of the car or that they 
were anything more than penalties paid for détention, disbursed to 
the party entitled to receive them. Aside from the defendant's im- 
puted knowledge of the uses to which the car would be put after de- 
livery or to its alleged contractual relation with the Du Pont Com- 
pany arising from the payment of demurrage charges (évidence of 
which was lacking), the real cause of action declared on in the sec- 
ond count was the defendant's assumption in fact of the duty of in- 
spection after the car had been delivered and unloaded, and the de- 
fendant's failure to perform that duty. To sustain this cause of 
action, the plaintiff proved that the Du Pont Company had no inspec- 
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tors of îts own and maintained no inspection of cars within its yard; 
and that the défendant railroad did hâve inspectors and did maintain 
inspection within the yard. By itself, this évidence was quite suffi- 
cient to estabhsh prima facie the defendant's assumption of the duty 
of continued inspection, and amply justified the court's refusai of the 
defendant's motion for a nonsuit. When the défendant came to its 
proofs, it did not controvert this testimony; it admitted it. But the 
défendant went further, hovvever, and explained this testimony by 
showing that the inspection it maintained in the Du Pont Company 
yard was of cars on its Interchange Track, located just within the 
gâtes, and extended only to inbound and outbound cars, and to no 
other cars in the yard. To the defendant's explanation the plaintifF 
made no reply. This was the case before the trial judge when moved 
by the défendant to direct a verdict in its favor, comprising évidence 
dififering radically from that which was before him when the motion 
for a nonsuit was made. That évidence, standing alone and not ex- 
plained, while true, disclosed only a part of the truth ; yet when sup- 
plemented and explained by évidence produced by the défendant, in 
no respect unreasonable or improbable, but whoUy consistent, we must 
assume in the absence of rebuttal évidence that the whole truth was 
that which was shown by the défendant. When the whole évidence 
is considered, it is susceptible of no other inference than that the de- 
fendant's inspection in the yard, which the plaintiff had proved, was 
nothhig more than the inspection of inbound and outbound cars on 
the Interchange Track. Alpha Portland Cément Co. v. United States 
(C. C. A. 3d) 261 Fed. 339, 341. Certain it is, there was no évidence 
that would hâve sustained a finding that the défendant maintained 
inspection of cars after it had delivered them to the Du Pont Company 
on its Interchange Track and after the Du Pont Company had taken 
them o\ er m its own business. It is this later inspection that the plain- 
tiff charges the défendant with assuming, and out of which, if assum- 
ed, a duty arose from the défendant to the plaintiff. In failing to 
prove that the défendant assumed such inspection, the plaintiff failed 
to prove that the défendant owed him a duty of inspection, and, ac- 
cordingly, he failed to prove his case under the second count. 

Being of opinion that the trial court fell into error in refusing the 
defendant's motion to instruct the jury to render a verdict in its favor 
on both counts, Miller v. West Jersey & Seashore Railroad Co., 79 
N. J. Law, 499, 76 Atl. 973, we direct that the judgment below be 
reversed and a new trial had in a manner not inconsistent with this 
opinion. 

The décision in this case was made after the résignation of Judge 
HAIGHT. 
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KANSAS GAS & ELECTRIC CO. v. WICHITA NATURAL GAS CO. 

(Circuit Court of Appeals, Elghth Circuit. July 15, 1920.) 

No. 5542. 

1. Removal of causes "^^IZ — Diversity of citizenship not ground for removal, 
where neither party was incorporated in state. 

Where plaintiff and défendant were both corporations, but neither was 
organized under the laws of the state where tlie suit was instituted, and 
therefore not citizens of tliat state, the cause could not be removed to the 
fédérai court for diversity of citizenship. 
3. Removal of causes <S=25(1) — Fédéral question must appear on face of 
complaint. 

An action is not removable from the state court, as involving a question 
arising under the Constitution of the United States, unless such question 
appears on the face of the complaint. 

3. Removal of causes <&=>12 — Suit to enjoin violation of gas contraet not 

removable as local action; "local suit"; "suit to enforce lien upon or 
claim to property." 

A suit by one foreign corporation against another to enjoin the breach 
of a contraet by défendant to dellver natural gas to plaintiff at a point 
wlthln the state where the suit was instituted is not a "local suit," withln 
Judicial Code, §S 54, 55 (Comp. St. M 1036, 1037), or a '-suit to enforce a 
lien upon or claim to property" withln the district, malntainable under 
section 57 (section 1039), if there Is diversity of citizenship, neither 
party residing wlthln the district, and therefore such suit is not re- 
movable. 

4. Removal of causes <&=12 — Suit must be one which could hâve been begun 

in that district. 

Under Judicial Code, § 28 (Comp. St. S 1010), Umiting rlght of removal 
from the state court to causes of whlch the District Court of the United 
States is glven original jurlsdiction, a suit is not removable unless it 
could hâve been originally instituted wlthin the particular district. 

Appeal from the District Court of the United States for the District 
of Kansas; John C. Pollock, Judge. 

Suit by the Kansas Gas & Electric Company against the Wichita Nat- 
ural Gas Company, begun in the state court and removed on pétition 
of the défendant to the fédéral court. Motion to remand denied, and 
case dismissed for want of equity, and plaintiff appeals. Reversed, 
with directions to remand the cause to the state court. 

H. Iv. McCune, of Kansas City, Mo. (McCune, Caldwell & Downing, 
of Kansas City, Mo., on the brief), for appellant. 

Joseph G. Carey, of Wichita, Kan., and R. A. Brown, of St. Joseph, 
Mo. (John H. Brennan, of Bartlesville, Okl., R. R. Vermillon, Earle W. 
Evans, and W. F. Lilleston, ail of Wichita, Kan., and H. O. Caster, 
of Bartlesville, Okl, on the brief), for appellee. 

Before SANBORN and CARLAND, Circuit Judges, and TRIE- 
BER, District Judge, 

TRIEBER, District Judge. This is an appeal from a final decree 
dismissing the complaint of the appellant for want of equity. The 
complaint charges that the plaintiff is a corporation existing under the 

^ssFor other cases see same topic & KEY-NUMBBR in ail Key-Numbered Dlgesta & Indexes 
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laws of the state of West Virginia, and the défendant, the appellee, 
a corporation existing under the laws of the state of Delaware. 

The object of the complaint and the relief sought is to enjoin the 
défendant from breaching its written contract with one J. O. David- 
son, who had assigned it to the United Gas Company, and which 
latter company assigned it to the plaintiff. The complaint allèges 
that on October 10, 1905, J. O. Davidson was granted by the city 
of Wichita, Kan., a franchise to construct, maintain, supply, and 
operate a natiiral or artificial gas plant in said city of Wichita, and 
supply its inhabitants with gas for the term of 20 years ; that on June 
19, 1906, the said Davidson and the défendant herein entered into a 
written contract, by the terms of which the défendant agreed that it 
would lay and construct a pipe line for conveying natural gas from its 
gas fields in Kansas to a point at the city limits of the city of Wichita, 
and would for a term of 20 years supply and deliver at its reducing 
station, for delivery into the mains and pipes of the distributing Sys- 
tem of the said Davidson, natural gas in a volume sufficient at ail times 
to fully meet the demands for ail purposes of domestic consumption in 
said city; that the said Davidson was to hâve the sole and exclusive 
agency to distribute, market, and sell the natural gas of the défendant 
for domestic consumption within said city, unless sooner terminated 
by the mutual consent of the parties thereto ; that Davidson was obli- 
gated to build and construct a complète distributing System of pipe lines 
and necessary appliances to make proper connection with and attach- 
ments to the pipe lines of the défendant at its reducing station, to make 
ail contracts for supplying natural gas to domestic consumera and 
customers in said city, and to conduct the business of f urnishing natural 
gas to domestic consumers in said city. The contract provided what 
charge should be made by Davidson to the consumers, and pay to the 
défendant 66% per cent, of the gross sales of natural gas for domestic 
consumption. There are other provisions in the contract, but in view 
of the conclusion reached it is unnecessary to set them out in this opin^ 
ion. 

On January 8, 1907, it is alleged a supplemental contract was entered 
into between the défendant and the United Gas Company, which had 
succeeded J. O. Davidson as the owner of the franchise and gas sup- 
ply business in the city of Wichita which merely provided rates for 
factory and boiler consumption, and for churches, schools, hôtels, 
and building blocks, but otherwise continued the first contract in full 
force; that the plaintiff became the owner of the contracts and the 
gas franchise on the Ist day of March, 1910. On January 2, 1912, the 
plaintiff and défendant entered into a supplemental agreement, which 
merely canceled the exclusive agency granted to J. O. Davidson, and 
the prohibition, contained in the original contract, that the défendant 
should not sell any natural gas to any other person than the plaintiff; 
that the plaintiff has fully complied with ail the conditions in the con- 
tract, but that on January 14, 1919, the défendant notified the plaintiff 
in writing that it would raise the rates for the gas supplied, as fixed in 
the original contract, and, if not agreed to by the plaintiff, it would dis- 
continue to supply gas. There are the usual allégations that, if de- 



filG 266 FEDERAL REPORTER 

fendant îs permitted to carry out its threat, the plaintiff would sus- 
tain irréparable loss, and therefore asks for an injunction restraining 
it from increasing the price of gas to be delivered to the plaintiff, and 
in excess of the rates fixed originally in the contract with Davidson. 

The suit was originally instituted in the district court of Sedgwick 
county, State of Kansas, and on the pétition of the défendant removed 
to the fédéral court. The pétition states, as did the complaint, that 
the plaintiff is a corporation existing under the laws of the state of 
West Virginia, and the défendant is a corporation existing under the 
laws of the state of Delaware, that the amount involved exceeds $3,000, 
and as grounds for removal sets up that there is a fédéral question in- 
volved, as appears from the complaint. 

After the transcript hnd been filcd in the District Court of the 
United States, the plaintiff filed a motion to remand the catise, stat- 
ing in the motion that it appears solely to move the court to remand 
th's cause, aid for ro other purpose. The motion to remnnd was 
ar^ued on Tune 3, 1919, and by the court taken under advisement. 
Thereafter on the same dav the défendant filed a motion to dismiss, 
allegi'ng as cause that the bill filed does not state a cause of action. 
This mxOt'on, and the mo*:ion to dissolve the temporary injunction, 
which had becn granted by the state court, was heard and by the 
court taken under advisement. On June 14, 1919, the court over- 
ruled the motion to remand, sustained the motion to dissolve the 
temnorary injunction, and held under advisement the defendant's 
mot'on to dismiss for want of eouity. On October 30 the motiom 
to disraiss the bill for want of equity was by the court sustained, and 
the final decree entered, dismissing the cause for want of equity. 

Did the court err in overruling the motion to remand the cause to 
the state court? If the court should hâve rcmanded the cause, it was 
without jurisdiction to proceed. 

[1] As neither the plaintiff" nor the défendant was a corporation ex- 
isting under the laws of the state of Kansas, the cause was not remov- 
able upon the ground of diversity of citizenship, in view of the dé- 
cision of the Suprême Court in Ex parte Wisner, 203 U. S. 449, 27 
Sup. Ct. 150, 51 h. Ed. 264, although there was a diversity of citizen- 
ship. In that case it was held that a cause was not remoyable from a 
■state to a fédéral court upon the ground of diversity of citizenship, 
unless either the plaintiff or défendant is a citizen of the state and 
résides in the district in which the action is pending. While this déci- 
sion bas been criticized by some of the District Courts, who hâve de- 
clined to follow it, we do not feel at liberty to disregard it, as the Su- 
prême Court has never overruled that part of the décision. 

[2] There i s no substantial allégation in the complaint showing that 
there is a question arising under the Constitution and laws of the 
United States involved, and it is well settled that, unless that question 
appears from the face of the complaint, the action is not removable. 
Tennessee v. Union & Planters' Bank, 152 U. S. 454, 14 Sup. Ct. 654, 
38 L. Ed. 511; Minnesota v. Northern Securities Co., 194 U. S. 48, 
24 Sup. Ct. 598, 48 L. Ed. 870. 
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[3] But it is contended that tbe jurisdiction of the court may be 
maintained under the provisions of sections 54, 55, and 57 of the Judi- 
cial Code (Comp. St. §§ 1036, 1037, 1039). Sections 54 and 55 are 
clearly inapphcable. Section 54 provides that — 

"In suits of a local nature, where the défendant résides in a différent dis- 
trict, in the samo state, from that in whleli the suit is l)rought, the plaintift 
may hâve original and final proeoss against Iiim, directod to the marshal of 
the district In which he résides." 

The défendant does not réside in the same state. 
Section 55 provides : 

"Any suit of a local nature, at law or in equity, where the land or other 
subject-niatter of a flxed character lies partly in one district and partly in 
another, within the same state, may be brought in the district court of either 
district ; and the court in whicli it is brought shall hâve jurisdiction to hear 
and décide it, and to cause mesne or final process to be issued and executed, 
as fully as if the said subject-matter were wholly within the district for 
which such court is constituted.'' 

This section only appHes if the action involves property of a fixed 
character, which lies partly in one district and partly in another dis- 
trict within the same state, the action may be maintained in either 
district where some of the property is situated. 

Section 57 of the Judicial Code permits an action to be brought 
in a District Court of the United States "to enforce any légal or 
équitable lien upon or claim to, or to remove any encumbrance or lien 
or cloud upon the title to real or personal property within the district 
where such suit is brought," if there is a diversity of citizenship, al- 
though neither the plaintiff nor défendant are citizens of that state 
and résidents of the district in which the suit is brought. That sec- 
tion further provides that whcn one or more défendants shall not be 
an inhabitant or found within said district, or shall not voluntarily 
appear thereto, they may be constructively summoned. This section, 
after providing for the hearing and adjudication of a suit against a 
person thus summoned outside of the state in which the suit is pending, 
further provides ; 

"But said adjudication shall, as regards said absent défendant or défendants 
without appearance, affect only the property which shall hâve been the subject 
of the suit and under the jurisdiction of the court therein, within such dis- 
trict." 

There is nothing in this complaint affecting any right, title, or in- 
terest to any real or personal property in the district. It is simply 
an action to enjoin the défendant from breaching a contract. As 
stated in Pomeroy's Ecuity Jurisprudence, § 1360: 

"Injunetion is a remedy which, above ail olhers, necessarily opérâtes ia 

personam." 

As an injunetion acts in personam only, courts of equity will grant 
injunctions, against parties domiciled or found within its limits and 
subject to its jurisdiction, to restrain them from prosecuting and main- 
taining actions in a foreign jurisdiction, if to do so would be inéqui- 
table. The leading English case on that subject is Penn v. Lord Balti- 
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more, 1 Ves. Sen. 444, 2 Lead. Cases in Equity (4th American Ed.) 
1806, and authorities cited in the notes; Phelps v. McDonald, 99 U. 
S. 298, 25 L. Ed. 473; Cole v. Cimningham, 133 U. S. 119, 10 Sup. 
Ct. 269, 33 L. Ed. 538. For the same reason courts of equity will 
compel a conveyance of lands in another state, if the défendant is with- 
in its jurisdiction. Massie v. Watts, 6 Cranch, 148, 3 L. Ed. 181; 
Alexander v. Tolleston Club, 110 111. 65 ; Frank v. Peyton, 82 Ky. 150; 
Schmalz v. York Mfg. Co., 204 Pa. 1, 53 Atl. 522, 59 L. R. A. 907, 93 
Am. St. Rep. 782. In Pennoyer v. Neff, 95 U. S. 714, 723 (24 L. Ed. 
565) it was said : 

"The State, through Its tribunals, may compel person.s domieiled within its 
limits to exécute, in pursuance of tlielr contracts respectinj? property elsevvhere 
situated, instruments in sucti form and with such solemnities as to transfer 
the title, so far as such formallties can be complied with." 

In Texas Co. v. Central Fuel Oil Ce, 194 Fed. 1, 114 C. C. A. 21, 
we held that an action for spécifie performance is a transitory ac- 
tion, and may be maintained in any court having jurisdiction. As 
neither of the parties to that action were résidents of the state in 
which the suit was instituted, the jurisdiction of the court was sus- 
tained solely upon the ground that the plaintiff claimed a lien upon 
property situated in the state in which the suit was instituted ; the 
court expressly holding that, an action for spécifie performance 
being an action in personam, the court would be without jurisdiction, 
if that was the only ground upon which it was invoked. 

[4] Section 28 of the Judicial Code (Comp. St. § 1010) limits the 
right of removal of a cause from a state to a fédéral court to causes of 
which the District Courts of the United States are given original juris- 
diction. Therefore, unless this suit could hâve been originally in- 
stituted in the District Court of the United States for the District 
of Kansas, it was not removable. In re Wisner, supra ; Western 
Union Tel. Co. v. Southeast & St. Louis Railway Co., 208 Fed. 266, 
125 C. C. A. 466. If this action could hâve been maintained by 
an original suit in the District Court of the United States for the 
District of Kansas, then under section 57 the défendant, if not found 
in the District of Kansas, could hâve been brought into court by 
substituted service of process in any other state in which he could be 
found, or, if his résidence is unknown, by publication. If thus brought 
into court, could an injunction hâve been decreed, if it failed to enter 
its appearance ? 

As in the instant case there is no claim to any right, title, or inter- 
est in property, nor does the complaint allège facts which amount 
tO: a claim that it is sought to remove a cloud on the title of any 
property, real or personal, within the jurisdiction of the court, what 
decree could the court render, if the service of process had been in 
another district, as permissible under section 57? It certainly will 
'not be contended that, upon such service, the défendant, if not having 
entered its appearance, the court would hâve jurisdiction to grant 
the injunction. An authority in point is Ladew v. Tennessee Copper 
Co. (C. C.) 179 Fed. 245, affirmed in 218 U. S. 357, 31 Sup. Ct. 81, 
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54 L. Ed. 1069. In that case it was sought to enjoin the défendants 
f rom maintaining, operating, or permitting, upon their land or premises 
in the state of Tennessee, what was alleged to be a nuisance, and in- 
jurions to the plaintifï's lands in the state of Georgia. The plaintifïs 
were citizens of the state of New York and West Virginia, and the 
Tennessee Copper Company a corporation of the state of New Jersey. 
As the alleged nuisance was maintained in the state of Tennessee, it 
was claimed that the District Court had jurisdiction under section 57 
of the Judicial Code. But Judge Sanford, who delivered the opinion 
of the court, in dismissing the bill for want of jurisdiction said: 

"On the whole, I am of the opinion that, as it appears from the concluding 
portion of this section tliat It relates entirely to suits of which property is the 
'subject,' and as the words 'claim to * * * property' are evidently used in 
contracts to liens or incumbrances upon property, and are the only words 
in the section under which a claim to the direct ownership of property may 
be included, thèse words relate only to claims made to the property in the na- 
ture of an assertion of ownership or proprietary interost, or otlier direct 
right or claim to the property iiself, such, for example, as the claim of owner- 
ship of an undivided interest in the property upon which a suit for partition 
may be based (Greely v. Lowe, 155 U. S. 58, 74, 15 Sup. Ct. 24, 39 L. Ed. 69), 
and do not include the assertion of a right which is not based upon an interest 
in the property itself, but seek merely to enforco a restriction which the law 
imposes upon the owner of the property in référence to its proper use, 
and therefore that a bill to abate or restrain a nuisance is not a suit to 
enforce a claim to the défendants' property within the meaning of the statute." 

Mr. Justice Harlan, delivering the opinion of the Suprême Court af- 
firming Judge Sanford's opinion, said : 

"We are of opinion that under no reasonable interprétation of the eighth 
section can the plaintififs' case be held to belong to the class of exceptional 
cases mentioned In that section. In no just sensé can their cause of action 
be said to constitute 'a claim to' real property in the district. ïhey cannot 
be regarded as having a 'claim to' tlie leascd land or premises on which the 
alleged nuisance is maintained. It may be that what the défendant is charged 
with doing créâtes a nuisance. It may also be that the défendant company 
wrongfully uses and has used its property in Tennessee in such way as to 
seriously injure the property of plaintiffs, near by in Georgia, and that plain- 
tifCs are legally entitled by some mode of proceeding in some court to hâve the 
alleged nuisance abated, and their property in Georgia protectcd in the man- 
ner asked by them. But it does not follow that they can invoke the authority 
of the Circuit Court of the United States for the protection of their property 
against the defendant's acts. The jurisdiction of the Circuit Courts is deter- 
mined by acts of Congress enacted in pursuanee of the Constitution. Apart 
from the powers that are inhérent in a judicial tribunal, after such tribunal 
has been lawfully ereated, the Circuit Courts can exercise no jurisdiction not 
conferred upon them by législative enactment. It is quite sufflcient now to 
say, without discussion, that it would be a most violent construction of the 
eighth section of the act of 1875 to hold that the right to hâve abated the 
nuisance in question arising from the use in Tennessee of defendant's property, 
because of the injurions efCects upon plaintiffs' real property in Georgia, créâtes, 
in the meaning of the statute, a 'claim to' real property within the district 
where the suit is brought. There is absolutely no foundation for such a posi- 
tion." 

See, also, Jones v. Gould, 149 Fed. 153. 157, 80 C. C. A. 1 ; Lawrence 
V. Times Printing Co., 90 Fed. 24, 27 ; Stockbridge v. Phœnix Mutual 
Life Ins. Co., 193 Fed. 558. 
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In Jones v. Gould the court said : 

"The statute contemplâtes that the action tn which snbstltuted service of 
process may be marte mnst be oiie which relates to 'the title to rcal or Personal 
property witliin the district,' langtia^e which imports a localized snhject. 
Fnrther, the action must be one to ent'orce sonie right in it, or to remove some 
obstruction to the enjo.vuient of it. It does not concern the rights to property 
which is intangible and transitory." 

Counsel for appellee cite numerous authorities to sustain the con- 
tention that the court had jurisdiction under section 57 of the Jti- 
dicial Code. But a careful examination of thèse authorities fails to 
sustain this contention. Blair v. Chicago, 201 U. S. 400, 26 Sup. Ct. 
427, 50 L. Ed. 801, was an ancillary bill by a receiver, appointed by the 
national court, and the ordinances of the city, sought to Idc enjoined, it 
wc-S alleged cast a cloud upon the franchises in the hands of receivers, 
to be administered under orders of the court. 

In Thompson v. Emmett Irr. Dist., 227 Fcd. 560, 142 C. C. A. 192, 
tlie object of the action was to remove a cloud on the title of bonds 
issued by the défendant. The court in the first sentence of the opin- 
ion States the object of the bill : 

"They state a case for the rcinoval of a cloud upon the title of Personal 
property." 

Consolidated, etc., Mining Co. v. Callahan Mining Co. (D. C.) 228 
Fed. 528, was a possessory action ; as stated by the court, "a claim that 
they hâve a right to take the property out of the defendant's hands." 
Blake v. Foreman Brothers Banking Co. (D. C.) 218 Fed, 264, was an 
action to enforce a lien on certiiicates of stock in a corporation, and it 
was held that it was within the provisions of section 57, and nonresi- 
dent défendants niay be brought in by constructive service of process. 
In Railroad Co. v. Irwin (D. C.) 252 Fed. 921, the action v/as to hâve 
an équitable lien declared on dividends paid, and it was held that, be- 
ing an action to hâve a lien declared on such dividends in the hands of 
the défendant, it was within section 57, and that nonresident défend- 
ants could be brought in by publication. In Louisville & Nashville 
R. Co. V. Western Union Tel. Co., 234 U. S. 369, 34 Sup. Ct. 810, 
58 L. Ed. 1356, the object of the suit was to remove a cloud on plain- 
tift's title, caused by a judgment, purporting to condemn portions of 
the railway's right of way, which judgment was alleged to be void 
on îts face. 

Without reviewing other authorities relied on, it is sufficient to 
state that each of theni was an action, either to enforce a lien, to ob- 
tain possession of property, or to remove a cloud on plaintifif's title 
to property. None of them is pertinent to the facts in the case at 
bar. The object of this statitte is clearly to enable a party to institute 
an action in a national court, when there is a diversity of citizenship, 
which, being of a local nature, as distinguished from a transitory 
action, can only be maintained in the district in which the property 
afifected is situated. 

The court erred in denying the motion to remand, and the cause 
is reversed, with directions to remand the cause to the state court, 
whence it was removed. 
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CLINTON MINING & MINERAL CO. v. BEACOM. • 

(Circuit Court of Appeals, Third Circuit. July 13, 1920.) 

No. 2543. 

1. Corporations '3=239— Liability of stockbolders for debts does not indude 
liability for tort; "debt." 

In a South Dakota statute providing that each stcckholder shall be 
Individually and peisonally liat)le "for the debts of the corporation" to 
the extent of the amount unpaid on his stock, and be subject to suit there- 
for by a creditor of the corporation, the word "debts" does not include a 
liability of the corporation for a tort. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Dobt.] 

t. Corporations <S=253— Réduction of claim to judgni«nt does not affect lia- 
bility of stockholder. 

In an action by a judgment creditor of a corporation against a stock- 
holder to enforce his statutory liability for debts of the corporation, dé- 
fendant may go behind the .iiidKment, and his liability dépends on the 
natxire of the claim asainst the corporation on which it is founded, which 
gains nothing from the fact that it bas been reduced to judgment. 

3. Words and phrases — "Debt." 

The word "debt" carries wlth It the requirement of certainty, the 
foundation of promise by express contract, and necessarily impUes le- 
gality. 

In Error to the District Court of the United States for the Western 
District of Pcnnsylvania ; W. H. Seward Thomson, Judge. 

Action at law by the Clinton Mining & Minerai Company against J. 
S. Beacom. From a judgment of nonsuit, plaintifï brings error. Ai- 
firmed. 

For opinion below, see 264 Fed. 228. 

Arthur O. Fording, of Pittsburgh, Pa., and Martin & Mason, of 
Deadvvood, S. D., for plaintiff in error. 

Sterling, Higbee & Matthews, of Uniontown, Pa., and J. M. Hodg- 
son, of Casper, Wyo. (E. C. Higbee, of Uniontown, Pa., of counsel), 
for défendant in error. 

Before BUFFINGTON, WOOLLEY, and HAIGHT, Circuit 
Judges. 

BUFFTNGTON, Circuit Judge. [1] In this case, the Clinton Min- 
ing & Minerai Company, a corporate citizen of lowa and a judgment 
creditor of the Impérial Gold Mining & Milling Company, a corpora- 
tion of South Dakota, brought suit to recover from James S. Beacom, 
a stockholder of said company and a citizen of Pennsylvania, the 
amount of such judgment. The alleged right to recover was based on 
a statute of South Dakota (Rev. Code 1919, § 8779), which provides : 

"Eaeb stockholder of a corporation Is Individually and personally liable 
for the debts of the corporation to the extent of the amount that is unpaid 
upon the stock held by him. Any créditer of the corporation may institute 
joint or sevwal actions against any of its stockholder» that hâve not fuUy paid 
the capital stock held by hlm, and in such action the court mnst ascertain the 

4s>F>r ether cases lee mina topic t KBY-NUHBER in ail Kcjr-Numbercd Dl(«Ets £ Indexes 
•Certiorarl denled 2S4 V. S. — , 41 Sup. Ct. «, CE U Ed. — . 
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amount that Is unpaid upon the stock held by each stockholder and for wliich 
lie is liable, and a several judgment must be rendered agalnst each in con- 
formity ttierewitli. The liability of each stockholder is determined by the 
amount unpaid upon the stock or shares owned by him at the time such 
action Is commenced, and such liability is not released by any subséquent 
transfer of stock. And in no other case shall the stockholders be individually 
and personally liable for the debts of the corporation." 

At the close of the plaintiff's proofs, the court below entered a 
compulsory nonsuit, and to its subséquent refusai to take off such non- 
suit plaintiff excepted and sued eut this writ of error. 

By référence to the opinions of this court in cases involving the Clin- 
ton Mining & Minerai Company which opinions are reported in 247 
Fed. 449, 159 C. C. A. 503, Clinton Mining & Minerai Co. v. Cochran et 
al. and 256 Fed. 577, 167 C. C. A. 607, Clinton Mining & Minerai Co. 
V. Jamison, and to the opinion of the court below refusing to take off 
the nonsuit, which is printed in 264 Fed. 228, we obviate a présent re- 
statement of the facts of the case. From thèse several opinions it will 
be seen the plaintiff's claim was for the tort or wrong of the milling 
Company for a wrongful and intentional taking of ore from the plain- 
tiff's property. Such being the case, we naturally inquire whether the 
liability for such tort by the milling company made such liability a debt 
of the company, within the purview of this statute. After fuU consid- 
ération, we are of opinion it did not. 

The statute was technical in its subject-matter, its purpose was to 
make the stockholder directiy liable to the person to whom the com- 
pany was indebted, and its method was to subject him to an individual 
suit brought directiy against him for the debt of the company. Such 
liability to such direct suit did not theretofore exist, and the purpose 
of the statute was to impose such new liabiHty and direct the means 
and manner by and in which it was to be enforced. Such being the 
case, it will be seen that the statute is one in which law terms, terms 
with well-understood légal meanings, would be and were used. For 
example, the phrases "individually and personally liable," "may in- 
stitute joint and several actions," "in such action the court must as- 
certain," and "several judgments must be rendered against each," are 
ail technical words of distinct légal significance. We are therefore 
justified in expecting that, when thèse légal words and technical terms 
were necessarily used in the act to define the steps of procédure to 
enforce liabmty, légal words with like well-understood technical mean- 
ing would be used to define the undertakings or liabilities of the com- 
pany, for which the stockholder was now to be made for the first 
time directiy and individually liable. Now, in defining the status of the 
stockholder for which he was to be held liable, the single word used 
was "debts," "the debts of the corporation," and in légal nomenclature 
the word "debt" means liability for a sum certain, and that liability one 
created by contract. 

[3] Blackstone, the master of exact légal définition, says: 

"The légal acceptance of debt is a sum of money due by certain and ex- 
press agreement" (3 Comm. 155), or "any contract, in short, whereby a de- 
' terminate sum of money beeomes due to any person * ♦ * is a contract 
bf debt" (2 Comm. 464). 
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In légal dictionaries defining the word "debt," the consensus o£ 
définition is to give the technical meaning of certainty of amount as 
the earmark of a debt, and to contrast its spécifie promise by contract, 
with the uncertainty of gênerai words, such as "obligation," "liability," 
and the like. But not only does the word "debt" carry with it the 
requirement of certainty, and the foundation of promise by express 
contract, but it necessarily implies legaiity, since the basis of its ob- 
ligation is legaiity based on promise and lawful considération, and 
hence it will be seen that, a debt being in its nature certain, contractual, 
and lawfully incurred, it is reasonable that a statute should enact that 
a stockholder should be held liable for debts a corporation would prop- 
erly and legally incur. From ail of which it would clearly appear that 
both from the uncertainty and indefiniteness of uncontracted for lia- 
bility, and from the illegality and wrong from which it arises, that a 
tort or wrong on the part of a corporation stands in a wholly différent 
relation to a stockholder than does a debt with its certainty of contract 
and its legaiity of considération. 

The corporation bas no right to commit such tort or wrong. When 
the stockholder subscribed for its stock, it was not with the purpose of 
creating an agency that should commit a tort or wrong. Such acts 
were not incident to purposes for which it was formed, nor was the 
liability for such wrong which inured to the one wronged thereby, a 
right for which the latter bargained in the course of what the corpora- 
tion was impliedly authorized by the stockholder to do. On the con- 
trary, the wrong done was a wrong illegally donc by the corporation, 
not only to the third party, but a wrong done equally and illegally to 
its stockholder. Such being the case, he who would make the word 
"debt" in this statute a synonym for tort, and thereby impose liability 
on the stockholder, is giving the word "debt" an efïect which usage does 
not warrant nor reason justify. We are therefore of opinion that the 
tort of which the milling company was guilty in unlawfuUy mining 
the plaintiff's ore, was not a debt of the tort-feasor corporation, for 
which its stockholders were made personally liable by this statute. 

[2] Seeing, then, that the relation of the plaintifï and the tort- 
feasor, milling company, was not that of debtor and creditor, and no 
other relation than that of debtor and creditor being made by the act 
ground of a suit against the stockholder personally, the case résolves 
itself into the question : Does a suit by the plaintiff against the mill- 
ing company for such tort and réduction of the money damage to 
judgment make such tort, when merged in judgment, one "of the debts 
of the corporation," for which a stockholder is made liable by the stat- 
ute at the sviit of "any creditor of the corporation." Bearing in mind 
that we must, within the four corners of this statute, find liability ex- 
pressly imposed on the stockholder, and, seeing that no liability for the 
milling company's tort was by use of such term imposed on the stock- 
holder, it is quite évident that the burden is upon the plaintifï to show 
warrant for imposing by implication a tort liability under the statute 
which the statute does not impose by express words. The decided 
trend of décisions, where analogous questions bave arisen, is against 
this contention. In Louisiana v. Mayor of New Orléans, 109 U. S. 
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288, 3 Slip. Ct. 211, 27 L. Ed. 936, the Suprême Court considered the 
question of the city's liability for its tort in suffering a mob to destroy 
plaintifï's property. Suit for the tort had been brought, the amount of 
damage fixed by judgment, and the Suprême Court was asked to treat 
this judgment as a contract, and as such cove ! by the constitutional 
inhibition that no state shall pass any law impairing the obligations of 
contracts. This the court refused to do, and went back to the original 
ground of liability, saying : 

"But, however considered, the imposition is simply a measure of législative 
policy, in no respect resting upon contract, and subject, like ail otlier measures 
of policy, to any change the Législature may see fit to make, either in the 
extent of the liability or in the mcans of its enforcement. And its eharacter 
is net at ail changed by the fact that the amount of loss, in pecuniary estima- 
tion, lias been ascertained and established by the judgments rendered. The 
obligation to make indemnity oreated hy the statute has no more élément 
of contract in it hecause merged in the judgments than it had previotisly." 

Applying the principle of décision in that case to the présent, where, 
as hère, the amount of the tort "in pecuniary estimation has been 
ascertained, and established by the judgments rendered," we may say 
that the liability of the miUing company for the tort, having originally, 
as we hâve seen, had no debt, and therefore no contract liability on it — 

"has no more élément of contract in it because merged in the judgments than 
it had previously." 

We refer to this single case as establishing the gênerai principle of 
the duty of a court, even in a case where the liabiHty is not pénal, to go 
behind the liquidating judgment and ascertain the real nature of the 
liabiHty and whether it is contràctual ; and finding such is the holding 
of this case, we do not deem it necessary to discuss other cases bearing 
on the subject, many of which are referred to in the lower court's opin- 
ion, simply confining ourselves to saying that in no case do we find any- 
thing to limit, in the présent case, the application of the gênerai princi- 
ple of Louisiana v. Mayor of New Orléans, supra. Seeing, then, as we 
do, that it was the duty of the court below to go behind the liquidating 
judgment, to ascertain the nature of the original liability, finding, as it 
did, that liability was not ore in debt, but in tort, and holding, as it 
rightly did, that such tort of the milling company was not a debt of that 
company, the judgment below must be and is affirmed. 
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GAS & ELECTRIC SECURITIES (0. v. MANHATTAN & QUEENS TRAC- 
TION CORPORATION. 

Pétition of BEGG et al. 

(Circuit Court of Appeals, Second Circuit. February 24, 1920.) 

No. 30. 

1. Appeal and errer 'S=ÎI(3) — Order granting permanent injunction appeal- 

able as "final order." 

An order, made on application of receivers, making permanent a tem- 
porary injunction restraining a city from considering or adopting a pro- 
posod resolution affecting riglits of défendant in the cause "pendlng fur- 
tlier order in tlie action," held a "iinal order," and appealable witliin six 
months, under Comp. St. § 1647. 

[Ed. Note. — For otlier définitions, see Words and Plirases, First and 
Second Séries, Final Order.] 

2. Receivers ©=>73 — Pétition in receivership suit held proper reniedy against 

straiîger for protection of property. 

Receivers appointed for a sLreet railroad company, défendant in a credi- 
tors' suit, niay proceed by pétition and rule in such suit to restrain a city, 
although not a party, from taking action to forfeit tlie franchise and prop- 
erty of défendant. 

3. Municipal corporations <S=>690 — Granting and repealing of franchises ex- 

ercise of législative power. 

The board of estiraate and apportionment of the city of New York, in 
the granting and repealing of fi'anchises in the .streets under authority 
vested in it by the city charter, acts in the exercise of législative power 
and in a governmental capaeity. 

4. Injunction <S^'t7(l) — Not granted to restrain législative action of munici- 

pality. 

The gênerai rule is that a court of equity will not grant an Injunction 
to restrain a municipal corporation from the exercise of législative or gov- 
ernmental power, even though the contomplated action may be in disre- 
gard of constitutional restraints and may impair the obligation of a con- 
tract. 

5. Municipal corporations <S=61 — May exercise législative power by resolu- 

tion. 

A city's législative power may be exercised by either an ordinance or a 
resolution, except as its charter or the gênerai law otherwise provides. 

6. Street railroads <3='^1(1) — Franchise held subject to forfeiture for non- 

performance of conditions. 

Tinder an ordinance g'anting a franchise, which consti':utes a conti-act 
between a city and a street railroad company, and provides that on fail- 
ure to constrnct aiid operate the railway within the time fixed "the right 
herein gianted shall ccase and determir.e," in order to prevent forfeiture 
the company is bound to ijerform in accordance with its terms, unless per- 
formance is rendered impossible by act of God, by the law, or by the other 
party. 

7. Municipal corporations 'S=>690 — In granting franchise, may prescrîbe terms 

and conditions. 

If the terms and conditions of a franchise which the Législature has 
authorized a municipal body to grant hâve not been determined in ad- 
vance by the Législature, the terms and conditions of the grant and of its 
forfeiture are to be determined by the municipal body under its delegated 
authority, and in so doing It acts leglslatively, both as respects the grant 
and the forfeiture. 

®=>For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digesta & Indexes 
266 F.-^O 
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8. Street raiiroads <S=28(4) — Municipal order for exteiifiion hvlû va'iil. 

Under a franchise contract requiring a sti'cot railroiul (•<>iui)Hiiy to ox- 
tend its Une when ordered by the eity, "provided tliat tlio titlc to tho 
streets involved lias been vested in tho eity and tliat naid stvo(>ts bave 
been regulated and graded," ttie fact that certain small items of worli, iiot 
preventing the extension, remained to be done before tb(> streets wero regu- 
lated and graded to their full width, held not to invalidate an order for 
the extension. 

9. Street railroads <®=61(2) — Franchise contract held to provide for forfei- 

ture of entire grant. 

In a franchise grant to a Street railroad company, whose line it was 
Intended by the parties should be built in sections as the territory to be 
served became settled, a provision that, on a failure to construct any 
portion of the road as requlred, "the right hereln granted shall cease," 
held to apply to the entire grant. 

10. Street railroads «S^jOKS) — Forfeiture of franchise held not waived by ac- 
ceptance of taxes. 

The acceptance of a Street railroad company's payment of franchise 
taxes by the administrative officers of a eity is not a walver of rights of 
the munieipality to claim a forfeiture of the franchise for nonperform- 
anee of its conditions. 

11. Equity <§='24 — Cannot relieve from forfeiture provided for by express 
ternis of statutory législation. 

While a court of equity may relieve from forfeiture In a proper case, it 
is wlthout power to relieve a street railroad company from a forfeiture 
Incurred by failure to comply vs^ith the terms of a franchise contract made 
under and by virtue of statutory législation of the state. 

12. Judgment ©='216 — "Interlocutory order" defined. 

An "Interlocutory order" Is one entered betvveen commencement and 
end of suit or action, which dénies some point or matter, but which Is not 
a final décision of the matter in Issue. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Interlocutory Order.] 

13. Injunction 'S=132 — "Interlocutory injunction" defined. 

An "interlocutory injunction" is one granted prior to the final hearing 
and détermination of the matter In Issue, and whicli is to continue untll 
answer, or untll the final hearing, or untll the further order of the court. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Interlocutory Injunction.] 

14. Judgment <&='217— "Final decree" defined. 

A "final decree" Is not necessarlly the last order in the case, as orders 
sometlmes foUow meroly for the purpose of carrylng out or executing the 
matters whicli the decree has determined ; but, when it flnally fixes the 
rights of the parties, It Is final. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Final Decree or Judgment.] 

15. Judgment <S=>216 — "Interlocutory decree" defined. 

A decree Is "Interlocutory," and not final, if the further action of the 
court In the cause, as distingulshed from proceedings necessary to exé- 
cute the decree, Is necessary to give completely the relief contemplated 
by the court. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Interlocutory Decree or .Tudgmont.] 

16. Constitutional law "S^'SO — "Législative power" defined. 

"Législative power" Is the authorlty exercîsed by that department of 
government which Is charged with the enactment of laws, as distin- 
gulshed from the executive and judicial functions. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Législative Power.] 

(gisFor other cases see same toplc & KEY-NUMBEE in ail Key-Numbered Digests & Indexes 
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17. Constitutional law <S=»251 — ^"Due process of law" does not invariably re- 
quire formai judicial proceedings. 

tJiider ordinary circumstances, "due process of law" implies a formai 
judicial proceeding ; but such a proceeding is not invariably required. 

[Ed. Note.^For other définitions, see Words and Phrases, First and 
Second Séries, Due Process of Law.] 

18. Hîghways iS=>70 — Municipal corporations '&='Z(y9(Z) — "Grade" deflned. 

To "grade" a strcet or highway, strictly speaking, Is to establish a level 
by mathematical points and lines, and then to brlng the surface of tho 
Street or highway to the level by the élévation or dépression of the natural 
surface to the Une fixed. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Grade.] 

Appeal from the District Court of the United States for the East- 
ern District of New York. 

Suit by the Gas & Electric Securities Company against the Man- 
hattan & Queens Traction Corporation. In the matter of pétition of 
William R. Begg and Arthur Carter Hume, receivers of défendant, 
against the City of New York. From the order, the City appeals. 
Reversed. 

This cause comes hère from the United States District Court for the Eastern 
District of New York, on order granting and continuing an injunctlon. The 
oTder was originally dated and entered on June 15, 1918, and was resettled and 
Te-entered on August 24, 1918t The order from which the appeal is taken grants 
and continues an injunction until further order of the court against the city 
of New York, its board of estimate and apportionment, and ail public offi- 
ciais, employés, and servants of the city of New York, from passing a proposed 
resolution forfeiting or affecting the franchise of the Manhattan & Queens 
Traction Corporation, dated Oetoher 29, 1912, and from taking ail of the 
property of said corporation, then in the hands of receivers appointed by the 
United States District Court for the Eastern District of New York, without 
compensation and without proceedings at law or in equity, or from in any 
way interfering with that company. The above order was issued to enjoin 
the city of New York from passing a resolution forfeiting the franchise and 
railway of the défendant corporation on the ground that the corporation had 
not complied with the terms of the franchise contract and completed its Une of 
road within the period prescribed. The facts more fuUy appear in the opinion. 

William P. Burr, Corp. Counsel, of New York City (Vincent Vie- 
tory, of New York City, of counsel), for appellant. 

Érueaufï, Robinson & Sloan, of New York City (Robert S. Sloan, 
of New York City, of counsel), for appellee receivers. 

Before ROGERS, HOUGH, and MANTON, Circuit Judges. 

ROGERS, Circuit Judge (after stating the facts as above). It ap- 
pears that the city of New York had entered into a franchise con- 
tract with the Manhattan & Queens Traction Corporation under date 
of October 29, 1912, which franchise contract was amended on July 
21, 1913, and on January 21, 1916. In reliance upon this contract the 
Manhattan & Queens Traction Corporation constructed, equipped,. and 
put in opération a double track street surface electric railway between 
the Long Island plaza of the Queensboro Bridge at Jackson avenue, 

^ " '■■■'■- —— — — Il — -I — - 1.^. I .11 I — fc — — — ■ 

^3»For other cases see same topic & KEJY-NUMBBR in ail Key-Numbered Dtgesta & Indexes 
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iipon and along Thomson aventte and other streets and avenues in the 
torough of Queens, to the intersection of Sutphin road and Lambert- 
ville avenue, a distance of over 10 miles. The contract required that 
this part of the railway should be completed and in opération on or 
before May 1, 1916. The contract in this respect was complied with 
and the railway has been in continuons opération for this distance of 
10 miles from April 26, 1916. Then as to the remainder of the line 
the contract under the amendment of January 21, 1916, provided that 
it was to be completed "within such time or times as may be di- 
rected by resolution of the board [of estimate and apportionment] up- 
on recommendation of the président of the borough, provided that 
title to the streets involved has been vested in the city and that said 
streets hâve been regulated and graded." At a meeting of the board 
of estimate and apportionment held on February 16, 1917, the prés- 
ident of the borough of Queens olïered and there was adopted a 
resolution which directed the Manhattan & Queens Traction Corpo- 
ration to commence construction of the remaining portion of its 
Street surface railway from the intersection of Sutphin road and 
Tambertville avenue to the intei section of Central avenue and Spring- 
field road within 30 days, and to complète and put the same in opér- 
ation within 6 months from the date «^f the approval of the resolu- 
tion by the mayor. The resolution was approved by the mayor on 
February 23, 1917. Under the terms of the resolution, therefore, it 
was incumbent on the corporation to complète and put in opération 
the remaining portion of the line therein mentioned, and which com- 
prised only 3.3 miles, on or before August 23, 1917. 

That the line of railway was not completed in accordance with 
the resolution is conceded, and the explanation which is ma de for the 
failure to comply with it is that the resolution was void as the city of 
New York was not in a position to insist that the Traction Corpora- 
tion should make the extension, owing to the fact that title to the 
streets involved in the extension was not at the time vested in the 
city, and ail of the streets were not regul.^ted and eraded to their 
legrl grade and full width, as was required by a condition précèdent 
in the franchise contract. Whether thèse claims are well founded 
win be bter cons'dered. 

That the city did not think thnt there was légal excuse for the 
failure to complète the road within the period specified is apparent; 
for on October 19, 1917, the board of estimate and apportionment 
passed a résolution d'recting the Traction Corporation to show cause 
on November 9, 1917, why a resolution declaring forfeited the con- 
tract, dated October 29, 1912, and its amendments, should not be 
adopted, and why said resolution should not provide that the railway 
constructed and in use by virtue of said contracts shall thereupon 
become the property of the city of New York without proceedings at 
law or in equity. 

On October 19, 1917, the division of franchises of the board of 
estimate and apportionment prepared a form of proposed resolution 
of forfeiture to be submitted to the hoard, which appears in the 
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margin.^ This resolution was to come up for action at a meeting of 
the board on December 21, 1917. 

The receivers of the défendant corporation, being of the opinion 
that this threatened action of the city was contrary to the franchise 
ccntract as; amended, and that it was illégal, unjust, and inéquitable, 
petitioned the court below which was the court that had appointed 
them, for a temporary restraining order, which was granted. There- 
after they obtained the order appealed from, restraining the passage 
of the resolution above set forth. 

1 "Whereas, pursuant to a resolution of tlie board of estimate and appor- 
tionment adoptod July 1.5, 1912, and approved by the mayor July 16, 1912, a 
contraet, dated October 29, 1912, was cntercd into between the city of New 
York and the South Shore Traction Company for the construction, mainte- 
nance, and opération of a street surface railway upon and over the Queensboro 
Bridge and upon and along vai'ious streets and avenues in the borougli of 
Queens. between said bridge and the Nassau county line, as is more fully set 
forth and deFcribed in section 2 of said contraet; and 

"Wbei'eas, by resolution adopted by the board of estimate and apportlon- 
ment November 21, 1912, and ai)proved by the mayor Noveniher 22, 1912, said 
board granted consent to the South Shore Traction Company to assign, trass- 
fer, and set over ail rigbts and privilèges granted by said contraet of October 
29, 1912, so that tbe same .sbould pass to and vest in the Manhattan & Queens 
Ti-action Corporation ; and 

"Wliereas, such assignment of said rights and privilèges was subsequently 
made, and said Manhattan .t Queens Traction Corporation took possession of 
the property of said South Shore Traction Company, and took over the opér- 
ation of the local service maintainod on tlie Queensboro lîridge by said South 
Shore Traction Company, at midnight on December 27, 1912 ; and 

"Whereas, pursuant to a resolution of the board of estimate and apportion- 
ment adopted July 3, 191.S, and approved by the mayor on the same day, said 
contraet of October 29, 1912, was modified and amended by a contraet dated 
July 21. 1913, entered into between tbe city of New York and said Manhattan 
& Queens Traction Corporation ; and 

""^Vhereas, pursuant to a résolution of the board of estimate and apportion- 
ment adopted December 17, 1915, and approved by the mayor December 18, 
1915, said contraet of Octoher 29, 1912, as amended by said contraet of July 
21, 1913, was further modified and amended by contraet dated January 21, 
191(5, entered into between tbe city of New York and the said Manhattan & 
Queens Traction Corporation ; and 

"Whereas, section 3, seveuth, of said contraet of October 29, 1912, as amend- 
ed by said contraet of January 21, provides as follows : 

" 'Seventh. The company shall complète and put in opération terminal of the 
Queensboro Bridge to the intersection of the traeks of the Long Island Rall- 
road with Thfimas avenue at or near Greenpoint avenue on or before FMiruary 
13, 1913, from the intersection of tbe traeks of the Long Island Railroad 
Company with Thomson avenue to the intersection of Thomson avenue and 
Broadway on or before April 30, 1913, from the intersection of Thomson ave- 
nue and Broadway to the proposed new Long Island Railroad station in the 
former village of Jamaica, on or before January 31, 1914. 

" 'The Company shall complète and put in opération that portion of its rail- 
way herein authorized between the présent terminus thereof at the I^ong 
Island Railroad Company's station at Jamaica, and the intersection of Sut- 
phin road (Guilford street) and Lambertvllle avenue (Pacific .street), on or 
before May 1, 1916, and the remainder of Its said railways between said inter- 
section of Sutphin road (Guilford street) and Lambertvllle avenue (Pacific 
street) and the city line at Central avenue within such time or times as may 
be direeted by resolution of the board upon recommendation of the président of 
the borough ; Provided that title to the streets involved has been vested in 
the city and that said streets bave been regulated and graded. 

" 'Upon the fallure o£ the company to complète the construction and place 
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[1] Before considering this case on the merits, it is necessary to 
détermine a preliminary question as to whether the appeal was taken 
witliin the time prescribed by the Judicial Code. It is elementary that 
at common law a writ of error lies only from final judgments, and 
that the remedy by appeal is unknown to the common law, being em- 
ployed for the review of causes in equity. According to the practice 
in equity as administered in England, appeals lay from interlocutory 
as well as from final orders or decrees. But under the judicial Sys- 
tem of the government of the United States from the beginning until 

in opération any of the sald portions of the railway on or before the date or 
time herein speeified, tlie riglit herein granted shal! cease and détermine, and 
ail sums or seciirities paid to the city, or deposited with the comptroUer as 
seeurity for performance by tlie company of the tpiius and conditions of this 
contract, as herein provided. shall be torfeited to the city without action by 
the city : Provided, however, that the board may extend the time within whieli 
to complète the constrnction and place the railway in opération as it may deem 
just and équitable.' 

"Whereas, by resolution adopted by said board of estimate and apportlon- 
ment February 16, 1917, and approved by the mayor February 23, 1917, said 
Manhattan & Queens Traction Corporation was directed to commence con- 
struction of that portion of its street surface railway authorized by said con- 
tract of October 29, 1912, as amended by said contract of July 21, 1913, from 
the intersection of Sutphin road and Lambertville avenue to the intersection 
of Central avenue and Springfield road, on or before Mardi 23, 1917, and to 
complète and put in opération said portion of its street surface railway on 
or before August 23, 1917 ; and 

"Whereas, said Manhattan & Queens Traction Corporation has failed or 
neglected to complète construction of and put in opération that portion of 
its street surface railway authorized by said contract of October 29, 1912, as 
amended by said contract of July 21, 1913, from the intersection of Sutphin 
road and Lambertville avenue to the intersection of Central avenue and 
Spi-ingfleld road, on or before August 23, 1917 ; and 

"Whereas, section 5, thirteenth, of said contract of October 29, 1912, pro- 
vides as foUows ; 

" 'Thirteenth. In case of any violation or breach of failure to comply with 
any of the provisions herein contained, this contract may be forfeited by a 
suit brought by the corporation counsel on notice of ten (10) days to the com- 
pany, or at option of the board by resolution of said board, which said reso- 
lution may contain a provision to the effect that the railway constructed and 
in use by virtue of this contract shall thereupon become the property of the city, 
without proceedings at law or in equity : Provided, however, that such ac- 
tion by the board shall not be taken until the board shall give notice to the 
Company to appear before it on a certain day, not less than ten (10) days 
after the date of such notice, to show cause why such resolution declariug 
the contract forfeited should not be adopted. In case the company fails 
to appear, action may be taken by the board forthwith.' 

"Whereas, at a meeting of this board held October 19, 1917, the foUowing 
resolutions were adopted : 

" 'Kesolved, that the Manhattan & Queens Traction Corporation be and it 
is hereby liotified, under and pursuant to section 5, thirteenth, of the contract 
dated October 29, 1912, by and between the city of New York and the South 
Shore Traction Company, which said contract was, with the consent of the 
board of estimate and apportionment given by resolution adopted November 
21, 1912, and approved by the mayor November 22, 1912, assigned to the Man- 
hattan & Queens Traction Corpoiatlon, to appear before the board of estimate 
and apportionment on November 9, 1917, at a meeting of said board to be held 
on said date, at 10 ;30 o'clock a. m., in room 16, City Hall, borough of Man- 
hattan, and show cause why a resolution declaring forfeited the contract dated 
October 29, 1912, granting a franchise to the South Shore Traction Com- 
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the passage in 1891 of the act establishing the Circuit Court of Ap- 
peals an appeal would lie only from final judgments or decrees. Smith 
V. Vulcan Iron Works, 165 U. S. 518, 522, 17 Sup. Ct. 407, 41 L. 
Ed. 810. Act 1891, c. 517, § 7, provided that, where upon a hearing 
in equity an injunction shall be granted, continued, refused, or dis- 
solved by an interlocutory ordcr or decree, or an application to dis- 
solve an injunction shall be refused, an appeal may be taken from 
such interlocutory order or decree to the Circuit Court of Appeals. 
In 1900 the act of 1891 was amended se that an appeal might also 

pany and subsequently assignée! to the Manhattan & Queens Traction Corpora- 
tion, and the contracts dated July 21, 1913, and January 21, 1916, by and be- 
tween the city of \ew York and the Manhattan & Queens Traction Cor- 
poration, amending said eontract dated October 29, 1912, should not be adopt- 
ed, and why such resolution shall not prov'de that the railway constructed and 
in use by virtue of said contracts shall thereupon become the property of the 
city of New ïork without proeeedings at law or in equity ; and be it further 

" 'Resolved, that the secretary of this board be and he hereby Is dîrected 
to forward to the Manhattan & Queens Traction Corporation copies of thèse 
resolutioas, and notify said corporation, in writing, that on the aforementioned 
date, at said time and place, said corporation mentioned will be allowed a 
hearing before final action is taken.' 

"And whereas, on October 19, 1917, a copy of the aforesaid resolution was 
forwarded to said Manhattan & Queens Traction Corporation and said cor- 
poration uotifted, in writing, that it would be allowed a hearing on November 
9, 1917, before linal action is taken ; and 

""VVhereas, sucii hearing was lield on November 9, 1917, upon request of the 
actlng président of the borough of Queens was continued to November 16, 
1917, when it was continued to December 21, 1917, when it was continued to 
January 18, 1918, when it was again continued and was concluded after hear- 
ing Robert S. Sloan, counsel to the corporation ; and 

"Whereas, in the opinion of the board of estimate and apportionment, the 
corporation has failed to comply with the provisions of said eontract of Oc- 
tober 29, 1912, as amended by said contracts of July 21, 1913, and January 21, 
1916, the violation or breach of which provisions renders the said contracts 
liable to forfaiture; and 

"Whereas, due délibération havlng been had, the board of estimate and ap- 
portionment hereby détermines that the Manhattan & Queens Traction Cor- 
poration has broken, and failed and noglocted to comply with, the provisions of 
the eontract dated October 29, 1912, as amended July 21, 1913, and the eon- 
tract dated January 21, 1916, and said consents, franchises, and contracts 
should be forfeited to the cit.v of New York on account of such violation, 
breach, and default, and the railway constructed and in use under and by vir- 
tue of said contracts shall thereupon become the property of the city of New 
York : Now, therefore, be it 

"Resolved, that the board of estimate and apportionment, under and pur- 
suant to the provisions of section 5, thirteenth, of the said eontract dated Octo- 
ber 29, 1012, herein and hereby déclares forfeited to the city of New York the 
eontract dated October 29, 1912, between the city of New York and the Manhat- 
tan & Queens Traction Corporation, granting a franchise to the said Corpora- 
tion, and the contracts dated respectively July 21, 1913, and January 21, 1916, 
modifying and amending said eontract dated October 29, 1912; and be it 
further 

"Resolved, that the railway, constructed and in use by virtue of said con- 
tracts dated October 29, 1912, July 21, 1913, and January 21, 1916, shall, from 
and after this date, become the property of the city of New York without pro- 
eeedings at law or in equity ; and be it further 

"Resolved, that the secretary of this board be and he is hereby directed to 
forward a copy of thèse resolutions to the Manhattan & Queens Traction 
Corporation." 
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be taken from an interlocutory order appointing a receiver. Act 
1900, c. 803. With thèse exceptions the appellate jurisdiction of this 
court continues restricted to final orders or decrees. 

It is said in this case that the appeal was not taken in time, and 
the receivers on that ground hâve moved to dismiss. The order grant- 
ing and continuing the injunction was ré-entered and resettled on Au- 
gust 24, 1918. The appeal therefrom was taken on December 5, 1918. 
The contention is that the order is an interlocutory one, and that 
as appeals from interlocutory orders are required by section 129 of 
the Judicial Code to be taken within 30 days from the entry of such 
order, the appeal was not in time. U. S. Compiled Statutes Ann. 

1916, vol. 2, p. 1444, § 1121. If the order is a final one, it is ad- 
mitted that the appeal was taken in time, as such appeals may be 
taken at any time within six months after the entry of the order. 26 
Stat. p. 829; Barnes' Fed. Code 1919, § 1386; U. S. Compiled Stat- 
utes 1916 Ann. vol. 3, p. 3266, § 1647. 

[12-15] An interlocutory order is one entered between commence- 
ment and the end of a suit or action, which dénies some point or 
matter, but which is not a final décision of the matter in issue. Bou- 
vier's Law Dictionary. An interlocutory injunction is one granted 
prior to the final hearing and détermination of the matter in issue, 
and which is to continue until answer, or until the iînal hearing, or 
until the further order of the court. Its object is to maintain the 
status quo, to maintain the propcrty in its existing condition and pre- 
vent further or impending injury, and not to détermine the rights of 
the parties. In re Sharp, 87 Kan. 504, 124 Pac. 532, Ann. Cas. 1913E, 
460; Nelson v. Brown, 59 Vt. 600, 10 Atl. 721. In Klein v. Inde- 
pendent Brewing Association, 231 111. 594, 83 N. E. 434, it is said 
that a final decree is not necessarily the last order in the case, as 
orders sometimes follow merely for the purpose of carrying out or 
executing the matters which the decree bas determined ; but when 
it finally fixes the rights of the parties it is final and may be reviewed. 
In Collier v. Seward, 113 Va. 228, 74 S. E. 155, a decree is said to 
be interlocutory, and not final, if the further action of the court in 
the cause, as distinguished from proceedings necessary to exécute 
the decree, is necessary to give completely the relief contemplated 
by the court. 

A preliminary injunction was issucd on December 19, 1917, and 
the city was directed to show cause on December 26, 1917, why 
the temporary injunction should not be made permanent. After a 
full hearing on the merits the order as resettled and entered on August 
24, 1918, reads as follows: 

"Ordered and dccreed that the motion of the receivers for a permanent in- 
junction, oiought on by the said order to show cause, dated aiid entered hereiii 
December 19, 1917, be and the same hereby is granted, without préjudice to 
any further or other application to this court for the enforcement of any 
clalm or right of the city of New Yorli as to said matters, and it is further 
ordon-d and decreed that the temporary Injunction, granted December 19, 

1917, be made permanent pending further order in the action." 

The order enjoined lue persons specified therein "from moving, 
considering, votmg on, amending, adoptmg, or in any manner pass- 
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ing" the resolution heretofore referred to. The fact that the order 
was without préjudice to any further application to the court for the 
enforcement of any of the rights of the city certainly cannot hâve 
the effect of converting what is otherwise a final order into an inter- 
locutory one. The injunction meant the end of the matter so far as 
the particular judge who issued it was concerned, except that it did 
not include a change of mind on his part. The order goes just as 
far and lasts just as long as the District Court is possessed of any 
authority to issue it, and is therefore "final," and therefore appeal- 
able wilhin the six months period. It is clearly a final order within 
the rule laid down by this court in Odell v. H. Batterman Co., 223 
Fed. 292, 295, 138 C. C. A. 534, 537. In that case the court below 
entered an order which denied a request to be permitted to sue 
the receivers in ejectment. This court held the order was a final 
order f rom which an appeal could be taken. We said : 

"Under tlie (leci.sions an adjudication is a final appcalablu order, if it in- 
volves a détermination of a substantial rlslit against a party in sucli a man- 
ner as leaves liim no adeiiuate relief, except by recourse to an appeal. In the 
suit at bar appellant claims a légal right to immédiate possession of the 
premises, and asserts that he is entitled to hâve that right determined with ail 
reasonable speed. So much of the order appealed from as d;'nied appsUant's 
application was undoubtedly a linal order, iiiasmueh as it definltoly and con- 
clusively determined the proceeding which appellant liad instituted. The ef- 
fect of the order, as we hâve pointed out, is to leavo appellant without relief 
nntil the receivership is terminated. When that will be cannot be predicted. 
The receivership Is a consent receivership and capable of indefinite duration." 

We adhère to what was said in the above case, and think it dé- 
cisive of this on the particular matter now under discussion. 

[2] There remains to l>e considered, before passing to the merits, 
the question whether the receivers followcd the proper procédure in 
bringing the matter before the court by a pétition in the suit in which 
they were appointed, although the party against whom the pétition 
is filed is not a party in the original action ; and this question we 
think must be answered in the affirmative. The receivers were ap- 
pointed in a judgment creditors' suit in equity brought in the United 
States District Court for the Eastern District of New York by the 
Gas & Electric Securities Company, a Delaware corporation, against 
the Manhattan & Queens Traction Company. The receivers entered 
on their duties on November 15, 1917, and found the city of New 
York threatening to take action on December 21, 1917, for the for- 
feiture of the franchise and the property of the company, over, which 
they were appointed receivers. To protect the property in their 
hands the receivers applied for injunctive relief by pétition in the re- 
ceivership action. The city claims that this was error, and that the 
receivers should bave proceeded by plenary suit or by ancillary bill, 
and not in a summary manncr on pétition and rule made in the re- 
ceivership action. The city relies on what is said in Blair v. City of 
Chicago, 201 U. S. 400, 449, 450, 26 Sup. Ct. 427, 50 L. Ed. 801, 
where the right to proceed in such a case by ancillary bill is asserted. 
The court did not, however, décide that an ancillary bill was the only 
way in which the receivers could proceed in such cases. In a case 
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in the Circuit Court of Appeals for the Sixth Circuit (City of Shel- 
byville, Ky., v. Glover, 184 Fed. 234, 106 C. C. A. 376), the receiver 
in a case like the présent proceeded by pétition in the suit in which 
he was appointed, ahhough the proposed défendant was not a party 
to such suit. It was held that this is not an improper way to pro- 
ceed, when the rights of the proposed défendant can be as fully pro- 
tected in such proceeding as in a separate suit, which is a matter to 
be determined by the court in the exercise of its discrétion. We are 
disposed to take the same view of the matter, at least in a case where 
the substance of the pétition sets forth a matter which is really an- 
cillary to the main action, so that an ancillary bill could hâve been 
fîled; and that an ancillary bill might hâve been filed in this case we 
think is clear. See Pell v. McCabe, 256 Fed. 512, 515, 168 C. C. A. 
18, where the purposes for which an ancillary suit may be maintained 
are stated; and see Hume v. City of New York, 255 Fed. 488, 166 
C. C. A. 564. 

[3] The pétition being properly before the court, we are brought 
to inquire whether the court had power to restrain the board of es- 
timate and apportionment from proceeding to déclare the forfeiture. 
The franchise contract dated October 29, 1912, provided in section 
5 that the grant to the company to construct, maintain, and operate 
its railway over the line therein defined "was subject to the follow- 
ing conditions, which shall be complied with by the company." Then 
followed the conditions, and among them was a provision that on 
failure to comply with any of the provisions of the contract the 
contract might be forfeited by a suit brought by the corporation coun- 
sel, or at option of the board by resolution of said board. The in- 
sertion of such a provision in the contract was required by the 
charter of the city, which contains the following: 

"Every grant shall make adéquate provision by way of forfeiture of the 
grant, or otherwise, to secure efficiency of public service at reasonable rates. 
• * *" Greater New York Charter (chapter 378 of the Law,s of 1897, a» 
amended by chapter 406 of the liawa of 19Q1, anrl chavtev 629 of the Laws ot 
1905) § 73. 

The power of a municipal corporation to grant a conditional con- 
sent to a railroad in its streets is not open to controversy in the state 
of New York. Matter of Quinby v. Public Service Commission, Secr 
ond District, 223 N. Y. 244, 259, 119 N. E. 433, 3 A. L. R. 685. The 
condition, if it touches the future opération of the road, bas the force 
of a condition subséquent, and if its terms are not fulfilled the con- 
sent may be revoked. Matter of International Railway v. Public 
Service Commission, Second District, 226 N. Y. 474, 124 N. E. 123. 
What the city of New York was proposing to do was to revoke its 
consent, on the ground that the terms of the contract had not heea 
complied with. 

[16] The exercise of the power to grant and to revoke had been 
transferred by law from the board of aldermen or common council of 
the city to the board of estimate and apportionment by an amendment 
to the charter of the city. Laws N. Y. 1905, vol. 2, c. 629, p. 1535- 
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And in Wilcox v. McClellan, 185 N. Y, 9, 18, 77 N. E. 986, 987, it 
is said: 

"If, in the judgment of tlie Législature, the board of estlmate and appor- 
flonment was the proper body to intrust with the grantlng of franchises, we 
are unable to see wherein any right of the board of aUlermen or of any other 
offieer or indivldual has been unduly invaded." 

Under the législation referred to the control of the streets, and the 
power of granting and repealing franchises of street raihvays, has 
heen transferred to the board of estimate and apportionment, and in. 
the exercise of that power the city claims that the board is in the 
exercise of législative power. Prior to this législation, and from the 
date of the Dongan Charter, the common council or board of alder- 
men had exercised the législative power of the city of New York. 
Ghee v. Northern Union Gas Co., 158 N. Y. 510, 512, 516, 53 N. E. 
692. By législative power is meant the authority exercised by that 
department of government which is charged with the enactment of 
laws, as distinguished from the executive and judicial functions ; 
and the right of municipal corporations to exercise the législative func- 
tion under authority conf erred by the Législature cannot be challenged. 

In granting a franchise to occupy the streets, the board is acting 
in a purely governmental capacity. It certainly cannot be said to be 
acting in any private or proprietary capacity. In passing the resolu- 
tion declaring the grant at an end, it equally acts in a governmental 
capacity, as the agent of the state, and for the promotion of the public 
good. Edson v. Olathe, 81 Kan. 328, 331, 105 Pac. 521, 36 h. R. 
A. (N. S.) 861. 

[4] The gênerai rule is that a court of equity will not issue an in- 
junction to restrain a municipal corporation from the exercise of 
législative or governmental power, even though the contemplated 
action may be in disregard of constitutional restraints and may im- 
pair the obligation of a contract. New Orléans Waterworks Co. v. 
New Orléans, 164 U. S. 471, 17 Sup. Ct. 161, 41 L. Ed. 518; Dil- 
lon's Municipal Corporations (5th Ed.) vol. 2, § 582; McQuillin's 
Municipal Corporations, vol. 5, § 2503, and volume 1, § 705. 

In High on Injunctions (4th Ed.) vol. 2, § 1243, p. 1250, the rule 
is correctly stated when it is said to be — 

"unquestionably true that purely législative aots, sueh as the passage of reso- 
lutions, or the adoption of ordinances by a municipal body, even though al- 
leged to be unconstitutional and vold, will not be enjolned, since it is not tho 
province of a court of equity to interfère with the proceedings of municipal 
bodies in matters resting within their jurisdictlon, or to control in any man- 
ner the exercise of their discrétion. » * * And while courts of equity will 
not enjoin municipal bodies from the passage of ordinances or resolutions, the 
courts may and will, on a proper case being shown, prevent their enforcement, 
and for this purpose may enjoin proceedings thereunder which would other- 
wlse resuit in irréparable injury." 

The subject is considered at some length in 5 Pomeroy's Equity 
Jurisprudence, §§ 339, 340, the conclusion reached being in accord 
with what has been above stated, and it is added that the doctrine is 
aUke applicable to resolutions and ordinances. The opinion of Judge 
Magruder in Stevens v. St. Mary's Training School, 144 111. 336, 32 
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N. E. 962, 18 L. R. A. 832, 36 Am. St. Rep. 438, makes a most thor- 
ough examination of the question, reviews the decided cases, aud 
reaches the same conclusion. 

The court below in granting the injunction -said: 

"The injunction is not aslîed against the législative powcr of tlie state, but 
against tlireatened action by the city in talting property as to wliieli tlie reso- 
hition of the board of estimate would bo a .step in the acquisition of tliat prop- 
erty. Such an injunction is within the authority of the court and tlie motion 
will be granted." 

[5] I£ this statement means that a distinction exists betwcen the 
right to enjoin the législative power of the state and that of a munic- 
ipal corporation, we know of no authority for making the distinction. 
If it means that the passage of the contemplated resolution does not 
involve an exercise of législative power, being a resolution, instead 
of an ordinance, we are unable to agrée in that conclusion. A city's 
législative power can be exercised by either an ordinance or by a 
resolution, except as its charter or the gênerai law otherwise pro- 
vides. Bouvier defines "résolution" as : 

"An agreement to a law or other thing adopted by a Législature or popular 
assembly." 

And our attention bas not been called to any provision in the 
charter of the city of New York which requires the board of esti- 
mate and apportionment to act otherwise than by resolution in such 
a liiatter as the one under considération. 

Counsel for the receivers say in their brief that — 

"The act of the t>oard of estimate and apportionment In granting a fran- 
chise to a private corporation is not a législative act; a fortiori, the revoca- 
tion of a franchise contract, for a claimed failure to comply vs'ith certain of its 
terms, is not a législative act." 

The granting of a franchise is not a judicial, and under our Sys- 
tem not an executive, act. If it is not législative, we do not know 
how its action is to be classified. It is certainly acting in a govern- 
mental capacity. To say that a state or a city does not legislate when 
it grants a franchise, because acceptance by the incorporators is neces- 
sary, is a proposition we are not prepared to adopt. 

[17] We are aware that there are cases which tend to support the 
doctrine that the forfeiture of a franchise is a judicial question, to 
be adjudicated in a direct proceeding brought by the state through 
its Attorney General. There is also a strong line of décisions to the 
contrary. Under ordinary circumstances, due process of law implies 
a formai judicial proceeding; but such a proceeding is not inva- 

riably required. See Held v. Crosthwaite, 260 Fed. 613, 618, 625, 

C. C. A. . 

[6] In the case novi' before the court the franchise contract ex- 
pressly provided that, if the company did not complète the construc- 
tion and place in opération the railway on or before the dates specified, 
"the right herein granted shall cease and détermine." We are satis- 
fied that the company did not comply with its contract. It did nt 
construct and put in oi^eration its railwav within the time allowed it 
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for the purpose, and because it did not do so its franchise auto- 
mr*'ically ceased and determined. The reasons put forward for not 
having complied with the contract in the affidavits presented to the 
court afford no excuse for the failure to perform. The parties to 
a contract are bound to perform it according to its terms, unless per- 
formance is rendered impossible by the act of God, by the law, or 
by the other party. Performance is not excused by unforeseen diffi- 
culties, or because it bas become unexpectedly burdensome. That 
times were hard, that the company was in financial ditficulties, that 
labor and materials had excessively advanced, and that it was im- 
possible in a business sensé to go ahead with the work, may ail bave 
been reasons which might hâve been addressed to the city in an appeal 
to bave the time for the completion of the contract extended, but 
they afforded no légal excuse for the failure to perform. 

[7] The resolution which the board is enjoined from passing pro- 
posed two distinct thiiigs: A déclaration of the forfeiture of the 
franchise, and a déclaration of the forfeiture of the railway con- 
structed and in use, which "shall from and after this date become 
the property of the city of New York without proceedings at law 
or in equity " The board, as we hâve scen, has been given the légis- 
lative power of granting a franchise, and directed by the law-making 
body of the state to make provision "by way of forfeiture of the 
grant." If the franchise is the only thing the city can iegislatively 
grant, the franchise is the only thing it can Iegislatively forfeit; but 
if the terms and conditions of a grant, which the Législature has 
authorized the municipal body to confer, hâve not been determined 
in advance by the Législature, and in this case they had not been, 
the terms and conditions of the grant and of the forfeiture are to be 
determined by the municipal body under its delegated authority, and 
in 30 doing it acts Iegislatively, both as respects the grant and the 
forfeiture. In such cases it has been held that, if the company accepts 
the benefit of a grant, it takes subject to the conditions attached there- 
to, and is thereby estopped to contest the validity of the conditions, 
either as ultra vires the municipality or as beyond its own powers. 
Potter V. Calumet Electric St. R. Co. (C. C.) 158 Fed. 52; Ruther- 
ford V. Hudson River Traction Co., 73 N. J. Law, 227, 63 Atl. 84; 
People v. Suburban R. Co., 178 111. 594, 53 N. E. 349, 49 L. R. 
A. 650; Chicago General R. Co. v. Chicago, 176 111. 253, 52 N. E. 880, 
66 L. R. A. 959, 68 Am. St. Rep. 188. 

The courts hold that a corporation cannot question the constitu- 
tionality of an act under which it is incorporated. Whcther upon the 
same principle ai street railroad company is estopped in ail cases to 
question the validity of a franchise contract under which it opérâtes, 
and the benefit of which it has received, and is estopped from ques- 
tioning the terms and conditions of the grant and the terms and con- 
ditions of the forfeiture, we need not now détermine. In this case 
the grant and the forfeiture grow out of the exercise of législative 
power and of contractual obligation. It can make no différence that 
the franchise was forfeited automatically by the failure to complète 
the trolley line within the period prescribed, and that the forfeiture 
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"of the raiiway" to the city of New York is to become effective from 
the date of the passage of the enjoined resolution. The forfeiture of 
the one is as good as the forfeiture of the other. Just what is meant 
by the term "raiiway" in the resolution of forfeiture is not before us, 
and is not determined. 

[8] The franchise contract, in making it incumbent on the Traction 
Company to complète the remaining portion of its Une "within such 
time or times as may be directed by resolution of the board," made 
the obligation conditional by adding: 

"Provided that title to the streets Involved has been vested in the clty and 
that said streets hâve been régula ted aud graded." 

And it is said that on Pebruary 16, 1917, when the board passed 
its resolution directing the Traction Company to complète and put in 
opération its raiiway within 6 months from the date of the ap- 
proval of the resolution, the title to the streets involved had not vest- 
ed in the city, and the streets had not been "regulated and graded to 
their légal grade and fuU width." The words "légal grade and full 
width" are not the words used in the franchise contract. The words 
found there are simply "regulated and graded," and our attention has 
not been called to any décision holding that words so used in such 
contra cts mean "regulated and graded to their légal grade and full 
width." There is no discussion of the matter in the court below. The 
opinion, however, states that — 

"The city is not even now in a position to literally demand lulflllment by the 
railroad. Whlle the streets and grades are so far advanced that the road and 
the city eould, by working together, go ahead without modification of the con- 
tract, yet the city is not in a position where it can insist that the road must 
at its péril perforai literally ail parts of the agreement." 

The record discloses that with certain exceptions, hereinafter re- 
ferred to, the streets involved were graded to their full width and 
length. There were seven parcels on Lambertville avenue where 
the grading was not completed to the full width. But those parcels 
did not extend one-half way across the sidewalk of that street, and did 
not in a single instance touch or atïect the grade of the 40-foot road- 
way, or interfère in any way with the construction of the trolley line. 
That portion of Lambertville avenue between Freehold street, and 
Medford street had a temporary grade, conforming to the grade of 
the Long Island Railroad Company's line, over which the city has a 
prior right of way, and the Long Island Road proposed to the Trac- 
tion Company that it might operate its raiiway over a temporary trestle 
which might span its tracks until the Long Island Road elevated its 
tracks as required by the order of the Public Service Commission 
when Lambertville avenue and the Traction Company's road were 
to run thereunder. 

We think, too, that it plainly appears that the title to the streets, 
except tBe crossing of the Long Island Railroad, is in the city, and as 
to that we bave seen that there is no obstacle in the way of the con- 
struction of the trolley line by a trestle above. It appears, however, 
that there are perhaps 25 téléphone pôles which would possibly bave 
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to be moved from the streets to be traversée!, although in one o£ 
the affidavits the consulting engineer for the borough of Queens states 
that— 

"Between Farmers avenue and Springfleld boulevard several pôles inter- 
fère and may hâve to be moved, but in niy opinion no pôles need be moved to 
allovc the construction of this railvvay." 

And it is said that, when a street is regulated and graded in the 
city of New York, it is the custom to move back ail pôles to an es- 
tablished line about IV2 fe^t inside of the established curb line, and 
it is estimated that the cost of the removal of the pôles in this case 
would be approximately $675. It is said, too, that a few water 
hydrants would hâve to be moved, and that the overhanging branches 
of some 15 or 20 trees would hâve to be trimmed, so that they could 
not interfère with the wires of the trolley. We confess that thèse 
objections do not impress us. We do not find them justified by any- 
thing in the franchise contract which requires the streets to be 
"graded." 

[18] To grade a street, or highway, strictly speaking, is to estab- 
lish a level by mathematical points and lines, and then to bring the 
surface of the street or highway to that level, by the élévation or 
dépression of the natural surface to the line as fixed, and we do 
not understand that the franchise contract under considération means 
more than this as respects the city's duty to grade. In Smith v. 
Corporation of Washington, 20 How. 135, 148 (15 L,. Ed. 858), Mr. 
Justice Grier, speaking for the court, said: 

"Streets cannot be opened and kept In repair, or made safe or convenlent for 
public use, without being made level, or as nearly so as the nature of the 
ground will permit. Hills must be eut down and hoUows filled up, or, in other 
words, the road must be 'graded' or 'reduced to a certain degrce of ascent or 
descent,' which Is the proper définition of the verb 'to grade.' " 

In Sedgley Avenue, 217 Pa. 313, 66 Atl. 546, it is said that "as a 
matter of fact the grading of a street is its physical opening." Then, 
the court adds, when the city is in funds, the physical grading is donc, 
and sewers and water pipes and gas pipes are laid as part of the work ;, 
and it is said in that case that, when the physical opening and grad- 
ing is done, those holding the title are entitled to be paid "for the 
grading; that is, for the depositing of dirt upon the street taken as a 
street, or the cutting eut of dirt from that strip, according as the grad- 
ing consisted of a 'fill' or a 'eut.' " We think the streets involved in 
the franchise contract were "graded," and we are not impressed by the 
claim that, because possibly a few téléphone pôles needed to be moved 
and a few trees needed to hâve their branches trimmed, the Traction 
Corporation was under no obligation to begin its work of construction. 
We find ourselves unable to accède to that view of the matter. 

[9] The Traction Corporation claims, and the court below has 
held, that section 3, paragraph seventh, of the contract, did not com- 
prehend a forfeiture of the entire grant. An examination of the 
franchise contract and its amendments shows that the intention of 
the parties was that the railway was to be constructed in separate sec- 
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lions, as the respective sections of territory to be traversée! became 
populated and developed, and streets were established therein. Section 
3, above referred to, provided that, upon the failure of the company 
to complète the construction and place in opération "any of the said 
portions of the railway" on or before the dates speciiied, the right 
herein granted shall cease. The court below thought it impossible to 
hold that the whole franchise was lost because a separable part or ex- 
tension of the road was not completed on time. We do not so un- 
derstand it. The right which "shall cease" is "the right herein grant- 
ed," and "the right herein granted" was the franchise, and that was 
a single franchise, and not as many separate franchises as there were 
sqjarate portions of the railway to be constructed. So section 5 of 
article 13 provides that in case of failure to comply with any of the 
provisions of the contract "(his contract may be forfeited, either by 
a Miit or by resolution of the board." Surely the intention is plainly 
indicated that the contract as a whole was to be terminated and come 
to an end by the failure to construct any separable portion of the 
line v'ithin the specified period. 

flfl] The comptroller of the city of New York, on November 1, 
1917, accepted payment of taxes from the Traction Corporation for 
the year ending September 30, 1917, while August 23, 1917, was the 
date on which the extension of the trolley line was to be completed. 
It is said that the acceptance of thèse franchise taxes bars the city 
from claiming forfeiture of the franchise contract. The answer is 
that the receipt of moneys by the administrative officers of the city 
in the course of the city's business cannot hâve the effect of a waiver 
of the rights of the public or of the municipalitv. See Wisconsin Cen- 
tral R. R. Co. V. United States, 164 U. S. 190, 17 Sup. Ct. 45, 41 L. 
Ed. 399. 

[11] In the last aralysis, the pétition which the receivers hâve 
filed is in reality a bill in equity to be relieved against a forfeiture which 
the Traction Company incurred prior to their appointment. There 
are undoubtedly cases in which equity courts did and do relieve from 
forfeitures. Relief is afïorded in ail cases of forfeiture arising from 
nonpayment of money and in cases where the damage incurred is sus- 
ceptible of pecuniary measurement and therefore of compensation. 
But it is equally well established that there are causes in which no 
relief from forfeiture can be granted. It is settled that, where the 
parties hâve so stipulated as to make time of the essence of the con- 
tract, a failure to perform at the time agreed upon cannot be relieved 
from. Pomcroy's Equity Jurisprudence (3d Ed.) vol. 1, § 455. So 
equity gives no relief from forfeiture growing out of breach of 
covenant to do some spécifie act. Bispham's Equity (8th Ed.) § 181. 
And a court of equity is powerless to grant relief from a forfeiture 
provided for by the express terms of statutory législation. Clark v. 
Barnard, 108 U. S. 436, 455, 456, 457, 2 Sup. Ct.,878, 27 L. Ed. 780. 
In this case time is of the essence of the contract, the thing to be done 
is a spécifie act, and the forfeiture is irriposed under and by virtue of 
statutory législation by the state of New York, as found in the 
charter of the city of New York. A court of equity i» therefore with- 
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eut power to grant to the petitioners relief from the forfeiture which 
was incurred by those whose estâtes they are administering. 

To summarize our conclusions, it may be said that the order appeal- 
ed from is a final order, and the appeal therefrom was well taken; 
that as the matter involved is ancillary to the main suit the receivers 
were entitled to proceed as they did by pétition ; that on the f acts 
disclosed the receivers hâve not made out a case, either of compliance 
with the contract, or of légal excuse for noncompliance, or any grounds 
of relief from forfeiture. 

The order granting the injunction is reversed, without préjudice, 
however, to the right of the receivers to renew their application after 
the aHopt'on of the proposed resolution by the board of estimate and 
apportionment, if the receivers then bave reason to believe that the 
city of Ww York is proposing to take into its possession any of the 
visible and tangible property which bas corne into their hands as re- 
ceivers, and which they are advised the city of New York is not en- 
titled to take from their possession by virtue of the resolution afore- 
said. 

It is so ordered. 



TIIK CITY OF NORFOLK-* 
THE HAWKIIEAD. 

(Circuit Court of Appeals, Fourth Circuit. Aprll 6, 1020.) 

No. 17G3. 

L Coî'îs'on <E=^8 — Local rule as to anchorage in channels supplanted by féd- 
éral s'atnte. 

A Xorfollî harbor mie, prnriding that "vessels • * * are forbidden 
to anclior in tlie cliannel." Krid supplanted by the fédéral statute (Act 
Jla-cli .S. 1«00. I ^n rrnmp. st. § 0n2fn) providing that "H slmU not be 
Inwful to tie up or anclior vessels or other craft In navigable channeis In 
sticli nianner as to prevent or obstruct the passage of otlier vessels or 
craft." 

t. Collision <^^fi9 — When anchorage In channel is unlawful. 

Act March 3, 18!)9, § 15 (Comp. St. § 9020), making it unlawftil for 
vessels to anohor in channels in such manner as to prevent or obstruct 
the passage of other vessels, does not permit a vessel to anchor volun- 
tarily in a ehannel when, although there is sufïicient room for other ves- 
sels to pa.ss, her présence tliere imperils them or requires more than ordi- 
nary sUill or care in their navigation, and masters are charg'l^d with 
knowledge that the coming of fogs or storms may make an anchored 
vessei an obstruction, where it would not be In fair weather. 

8. Co'Iis'on <^=>69 — Vessel caugfat in fog may be justifled in anehoring in 
ebaiinel. 

A vessel caught in a dense fog whlle movlng In a channel Is justified In 
anchoring in the channel, giving the statutory signais, where that ap- 
pears iess dangerous under the clrcumstances and conditions than pro- 
ceeding to the open sea or o^^ablished anchorage grounds, and In case of 
collision while so anchored is entitled to the presumption in favor of a 
vessel at rest against a movlng vessel. 

^s»For other oses sm sama topic & KBY-NUMBBR In ail Key-Numbered Digests & IndexM 
266 P. — 41 'Certtorart denled 253 U. S. — , 40 Sup. Ct. 584, 64 L. Ed. — ^. 
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4. Collision <^=>&2(1) — Duty of vessel to proceed at "moderate speed" to an- 
chorage or opeu sea. 

"Moderate speed," wlth référence to the duty of a master and pilot of a 
vessel caught by a dense fog in a ehannel, in whicli the vessel at anchor 
would be an obstruction to another vessel navigated with due care, to get 
ont of the way of other vessels by moving on with moderate speed to the 
nearest anchorage grounds or the open sea, means speed so slow that 
the vessel can be stopped withln the distance at which another vessel 
ean be seen. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Moderate Speed.] 

Appeal from the District Court of the United States for the Eastern 
District of Virginia, at Norfolk; Edmund Waddill, Jr., Judge. 

Suit in admiralty for collision Éy Frank Hand, master of the British 
Steamship Hawkhead, against the Chesapeake Steamship Company of 
Baltimore City, owner, and John Thomas, master, of the steamer City 
of Norfolk. Decree against the City of Norfolk, and her claimants ap- 
peal. Affirmed. 

For opinion below, see 248 Fed. 780. 

Floyd Hughes, of Norfolk, Va. (Hughes, Vandeventer & Eggleston, 
of Norfolk, Va., on the brief), for appellants. 

Robert M. Hughes, Jr., of Norfolk, Va. (Hughes, L,ittle & Seawell, 
of Norfolk, Va., on the brief), for appellee. 

Before KNAPP and WOODS, Circuit Judges, and WATKINS, 
District Judge. 

WOODS, Circuit Judge. This appeal brings under review the de- 
cree of the District Court holding the Chesapeake Line freight steam- 
er, City of Norfolk, solely at f ault for collision with the British tramp 
steamer Hawkhead, at anchor in the ehannel of Elizabeth river about 
7 o'clock in the evening of October 6, 1916. 

The Hawkhead is 385 feet long, 56 feet 6 inches beam, 26 feet 5 
inches deep. She left Lamberts Point pier, going to sea, about 5 :30 
in the afternoon, in charge of a Virginia pilot. Seeing a dense fog ap- 
proaching, the pilot first attempted to tum the vessel, with the inten- 
tion of going back to her pier ; but before the tum could be made the 
fog became so dense and imminent that the effort to turn was aban- 
doned. After consultation the master and pilot decided it would be 
safer to anchor than to return to Lamberts Point or to proceed to the 
anchorage ground in Hampton Roads, a mile to 2 miles distant. Ac- 
cordingly the vessel was anchored near gas buoy 12, so that she was 
lying partly within and partly without the ehannel. This was at a time 
when the pilot knew the outgoing steamers were shortly to be expect- 
ed. At the place of anchorage the ehannel for a width of 400 feet was 
35 feet deep, and for 200 feet more 30 feet deep. At anchor the 
Hawkhead so extended into the ehannel as to leave fairway in the 
35-foot ehannel not less than 75 feet wide, and in the 30-foot ehannel 
from 200 to 250 feet wide. 

The City of Norfolk, a vessel 297^^ feet long, 46 feet beam, 16 feet 

2 inches deep, left Norfolk at 6 :30. Proceeding in the fog, her offi- 

— — — ^ — ) 

CesiFoT otber cases see same topic & KBY-NUMBBiR In ail Key-Numbered Dlgests & Indexes 
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cers and watch dîd not observe the Hawkhead in time to stop and 
avoid collision. Each vessel was in charge of an experienced master 
and pilot. 

The District Court found: 

"That the lookout on the City of Norfolk was grossly négligent in not hear- 
ing and reporting the fog bell sounded from the Hawkhead earlier than he 
did, and that the City of Norfolk was proceeding at undue speed, in utter 
disregard of the law and régulations prescribed for the control of her 
movements in fog." 

Since this conclusion has abundant support in the testimony of wit- 
nesses who were before the court, it is not subject to review. 

[1] Was the Hawkhead also at fault in anchoring in the channel 
and not proceeding to the usual anchorage grounds in Hampton Roads ? 
The Norfolk harbor rule forbids anchoring in a channel in this lan- 
guage: 

"Vessels enterlng the harbor and intending to corne to anehor or dropplng 
eut from wharves or docks preparatory to departure, miist anehor under 
direction of a harbor master, and are forbidden to anehor in the channel." 

The fédéral statute provides : 

"It shall not be lawful to tie up or anehor vosspls or other craft in navigable 
channels, in such a manner as to prevent or obstruct the passage of other 
vessels or cran." Act March 3, 1899, c. 425, § 15 (Comp. St. § 9920). 

Indisputably the absolute prohibition of the local rule would hâve 
been valid before the Congress had acted on the subject. On that sub- 
ject the Suprême Court has said: 

"The power of the city authoritles to pass and enforce thèse two ordinances 
is disputed by the libelants. But régulations of this kind are necessary and 
Indispensable In every commercial port, for the convenience and safety of com- 
merce; and the local authorlties bave a right to prescribe at what wharf a 
vessel may lie. and how long she may remain there, where she may unload or 
take on board partleular cargoes, where she may anehor in the harbor, and 
for what time, and what description of light she shall display at night to 
warn the passing vessels of her position and that she is at anehor and not un- 
der sail. They are llke to the local usages of navigation in différent ports, and 
every ves.sel, from whatever part of the world she may corne, is bound to 
take notice of them and eonform to them. And there is nothing in the régu- 
lations referred to in the port of Charleston which is in confllct vvlth any law 
of Congress regulating commerce, or wlth the gênerai admiralty jurisdiction 
conferred on the courts of the United States." Owners of the Brig James 
Gray v. Owners of the Ship John Fraser, et al., 62 U. S. 184, 187. 

The Congress had not legislated on matters regulated by the Charles- 
ton harbor rules, and they were therefore held valid. So, also, in 
Steamship Company v. Joliffe, 2 Wall. 450, it was held that the local 
rules regulating pilotage in San Francisco harbor were valid, because 
the act of Congress of 1852 did not cover the same subject, but related 
exclusively to océan pilotage. The rule as to state statutes or régula- 
tions alleged to be inconsistent with fédéral législation is thus stated 
in Gulf, Colorado, etc., Railway v. Hefley, 158 U. S. 98, 103: 

"The question is not whether, in any pàrticular case, opération may be 
given to both statutes, but whether their enforcement may expose a party 
to a conflict of duties. It Is enough that the two statutes operating upon the 
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same siibject-matter prescribe différent rulea. In such case one must yield. 
and that one is the state law." 

"It may be conceded that, were there no congresslonal législation in re- 
spect to the matter, the state act could be held applicable to interstate shlp- 
ments as a police régulation. Railroad Company v. Fuller, 17 Wall. 560." 
Gibbons v. Ogden, 9 Wheat, 200, 6 L. Ed. 23 ; Gilman v. Philadelphia, 3 Wall. 
713, 18 h. Ed. 96 ; Escanaba Co. v. Chicago, 107 TJ. S. 678, 683, 2 Sup. Ct. 185, 
27 L. Ed. 442; The Hamllton, 207 U. S. 398, 28 Sup. Ct. 133, 52 L. Ed. 264; 
Min'.esota Rate Cases, 230 U. S. 352, 33 Sup. Ct. 729, 57 L. Ed. 154, 48 L. B. 
A. (N. S.) 1151, Ann. Cas. 1916 A, 18. 

It was intimated in The Margaret J. Sanford, 213 Fed. 975, 130 C. 
C. A. 381, though the point was not necessarily involved in the déci- 
sion, that the local harbor rule is not an absolute prohibition to anchor 
in the channel, but "impliedly extends to anchoring so as to obstruct 
the channel." Such a modifying implication to express language could 
only be based on the ground that it was required by the dominant féd- 
éral statute. 

In the case before us the local régulation covers the subject and 
makes an absolute prohibition against anchoring in a channel: the féd- 
éral statute covers the same subject, and prohibits anchoring in a chan- 
nel only when it will prevent or obstruct navigation. Stated converse- 
ly, the fédéral statute allows anchoring in a channel when it does not 
prevent or obstruct navigation, while the local régulation forbids it. 
If, while the local rule above quoted was in force, the board of harbor 
commissioners had made another rule in the terms of the fédéral stat- 
ute, obviously the old rule containing the absolute prohibition would 
hâve been completely abrogated. Surely the act of Congress on the 
subject must hâve the same effect. We hold, therefore, that the local 
rule is supplanted by the fédéral statute of 1899. 

[2] The gênerai practical application of the statute is thus stated 
in The Margaret J. Sanford, 213 Fed. 975, 130 C. C. A. 381 : 

"If a vessel anchors at a point in the channel where; notwithstanding such 
anchorage, othsr vessels navigated with the care the situation requires can 
safely pass, then she bas neither violated the statute nor rendered herself 
liable under the gênerai rules applicable to navigation, even though she has 
to a certain extent obstructcd the channel." The Job H. Jackson (D. C.) 144 
Fed. 896; Ann. J. Traîner, 152 Fed. 1021, 82 C. C. A. 3.32; The Caldy, 153 
Fed. 837, 83 C. C. A. 19; The City of Birmingham, 138 Fed. 555, 559. 71 C. 
C. A. 115; The Errope, 190 Fed. 475, 111 C. C. A. 307; The John G. McCul- 
lough (D. C.) 232 Fed. 637; The W. H. Gilbert, 232 Fed. 547, 146 C. C. A. 505. 

This only means that almost every anchorage in a channel is in a 
sensé an obstruction of a part of the channel, in that it excludes other 
vessels from that part; yet many channels are so wide that an an- 
chored vessel in the daytime, or even at night with nothing to obstruct 
the view, is no true obstruction, because it does not really interfère 
with the navigation of other vessels. But the statute was intended as 
an explicit législative statement that the dominant use of channels is 
for passage, and not anchorage, and it does not permit a vessel to an- 
chor voluntarily in a channel, when her présence there imperils other 
vessels, or requires more than ordinary skill or care in their navigation. 
Obviously masters of vessels are charged with knowledge that the 
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coming of fogs or storms may make an anchored vessel an obstruction, 
when it would not be in fair weather. 

[3, 4] The difficulty presented hère is to define the duty of a vessel 
caught in a fog while moving in a channel. Should she go on until 
she reaches open water or safe anchorage ground, iising the précau- 
tions required by subdivision (a) of article 15 and article 16 (Comp. 
St. §§ 7888, 7889), or anchor in the channel, ringing her warning bell, 
as required by subdivision (d) of article 15? Since a vessel anchored 
in a channel and not visible because of a fog is usually a dangerous ob- 
struction to navigation, does the act of 1899 forbid anchoring in a 
channel in a fog? The authorities are hardly reconcilable. Having in 
view, however, the statutes, the current of judicial thought,^ and the 
rule of reason, we think the matter may be thus stated: The first 
thought and object of the master and pilot of a vessel caught by a 
dense fog in a channel in which the vessel at anchor would be an ob- 
struction to another vessel navigated with due care should be to get 
eut of the way of other vessels by moving on with "moderate speed" 
to the nearest anchorage grounds or the open sea. In such navigation 
"moderate speed" means speed so slow that the vessel can be stopped 
within the distance at which another vessel can be seen. If the fog is 
so dense as to justify the master in helieving that another vessel going 
at a moaerate speed could not be seen at the distance in which he could 
stop bis vessel, and that the two vessels would be in danger of colli- 
sion, then the master should anchor and give the statutory signais. 
Even if he thus obstructs the channel, he is not responsible, because it 
is done under necessity. Doubt as to this necessity should be solved 
by weighing ail the circumstances and conditions, such as the width of 
the channel, the flow of the tide, the force of the wind, the probability 
of meeting other vessels, the size of the ship, and distance and course 
to the nearest anchorage. If the navigator of the vessel, upon care- 
ful considération of ail the circumstances, reasonably concludes that 
necessity requires anchorage he should not be held in fault, and in 
case of collision should be held entitled to the presumption in favor of 
a vessel at rest against a moving vessel. The duty of the master of 
the approaching vessel is to stop as soon as he hears the fog signal. 

The District Court in effect applied this test of necessity, and found 
as a conclusion of fact, on a conflict of évidence, that under the cir- 
cumstances, the master and pilot of the Hawkhead exercised a wise 

1 The Pennsylvania, 86 U. S. (19 Wall.) 125, 22 L. Ed. 148; The Clarita, 23 
Wall. 1, 23 L. Kd. 140; The City of New York, 147 U. S. 72, 13 Sup. Ct. 211, 
37 L. Ed. 84 ; The Martello, 153 U. S. 04, 14 Sup. Ct. 723, 38 L. Ed. 637 ; The 
Umbria, 166 U. S. 404, 17 Sup. Ct. 610, 41 L. Ed. 1053 ; The Chattahoochee, 
173 U. S. 540, 548, 19 Sup. Ct. 491, 43 L. Ed. 801 ; United States v. St. Louis, 
etc., Trans. Co., 184 U. S. 247, 22 Sup. Ct. 350, 46 L^ Ed. 520; Lie v. San 
Francisco & l'ortland S. S. Co., 243 U. S. 291, 37 Sup. Ct. 270, 61 L. Ed. 
726; The Express (D. C.) 48 Fed. 323; Id., 61 Fed. 513, 9 C. C. A. 598; The 
H. P. Dimock, 77 Fed. 220, 23 C. O. A. 123; La Bourgogne, 86 Fed. 475, 30 
C. C. A. 203; The Benjamin A. Van Brunt, 98 Fed. 131, 38 C. C. A. 668; 
The City of Lowell, 152 Fed. 593, 81 C. C. A. 583; The Annasona (D. C.) 
160 Fed. 801; The Persian, 181 Fed. 439, 104 C. C. A. 187; The Georgia (D. 
C.) 208 Fed. 635; The Pocohuntas (D. C.) 217 Fed. 135; The Belfast (D. C.) 
226 Fed. 3(i2. 
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discrétion in coming to anchor; that she put out lights and sounded 
her bell in accordance with the régulations ; that the City of Norfolk 
Would hâve passed in safety if she had been navigated with due care. 
The law having been properly applied, this court is bound by thèse find- 
ihgs of fact. 
Affirmed. 



UNITED STATES ex rel. RAKICS v. UHL, Actîng Commissîoner of Im- 
migration. 

(Circuit Court of Appeals, Second Circuit. May 12, 1920.) 
No. 191. 

i. Habeas corpus <S=»113(1) — Judgment reTiewable by appeal. 

In tlie fédéral courta wlien there lias net been a jury trial, an order dis- 
cliarging or remanding a prîsoner in habeas corpus proceedings is ordi- 
narily reviewable by appeal, and net on writ of error. 

2. Aliens <&='54 — ^Findings of fact on fair hearii^ in déportation proceedings 

conclusive. 

An order for déportation of an alien under Act Oet. 16, 1918, § 1 
(Comp. St. Ann. Supp. 1919, § 4289%b[l]), on flndings based on his own 
testimony, where he was given a fair hearing, eannot be reviewed on ha- 
beas corpus because lie later denied some of the sentiments previously ex- 
pressed; the flndings of fact by the executive department being con- 
clusive. 

3. Aliens «©=54 — Procédure summary in déportation proceedings. 

Act Oct. 16, 1918, § 2 (Comp. St. Ann. Supp. 1919, § 4289i4b[2]), in 
providing for déportation of aliens who are members of anarchlst, and 
similar classes, contemplâtes a summary investigation, and not a judlcial 
trial, and the formalitles of procédure and rules whieh govern the admis- 
sibillty of évidence in a judicial trial are not controlllng in such proceed- 
ings. 

Appeal from the District Court of the United States for the South- 
ern 'I>istrict of New York. 

Habeas corpus, on the relation of Daniel Rakics, against Byron H. 
Uhl, Acting Commissioner of Immigration at the Port of New York. 
From an order dismissing the writ, petitioner appeals. AfBrmed. 

Charles Recht, of New York City (Walter H. Pollak, Charles Recht, 
and Ruth I. Wilson, ail of New York City, of counsel), for appellant. 

Francis G. Caffey, U. S. Atty., of New York City (David V. CahiU, 
Asst. U. S. Atty., of New York City, of counsel), for respondent. 

Before ROGERS, HOUGH, and MANTON, Circuit Judges. 

ROGERS, Circuit Judge. This is a déportation proceeding. The 
relator was arrested on May S, 1919, under a warrant issued by the 
United States Department of L,abor. The warrant was issued pur- 
suant to an application made hy the inspector in charge of the Depart- 
ment of Eabor at Cleveland, Ohio, based on statements made by the 
relator to a spécial agent of the Department of Justice, and on the min- 
utes of a hearing accorded to him by the Department of Justice in 
March, 1919. On May 7, 1919, another hearing was accorded the re- 
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lator at Cleveland by the inspector of the Immigration Service of the 
Department of Labor. The findings of the inspector are summarized 
as follows : 

"Tliis alien .admits guilt on ail of the charges mentioned in the warrant o£ 
arrest:, wlth tlic exception that he denied that lie believes in violence. Hc 
States tijat he believes in résolution, does not believe in the présent form of 
government of the T'nited States, does not bclleve lu organlzed government, 
and does believt' in sabotage. Résides being of the anarchistic class he is an 
ordinary tliief. It is strongly recommended that he be deported." 

The minutes of the hearing, together with the findings of the in- 
.spector, were submitted to the Acting Secretary of the 'Department of 
Labor and were approved by him ; and on May 26, 1919, that officiai 
issued a warrant of déportation addressed to the Commissioner of Im- 
migration at Ellis Island, New York Harbor. The warrant states that 
the Acting Secretary of Labor has become satisfied that the relator — 

"has been found in the United States In violation of an act approved October 
16, 1918, for the following, among other reasons, to wlt : That he believes in 
the overthrow by force or violence of the government of the United States ; 
that he advocates the overthrow by force or violence of the government of 
the United States; that he advocates the unlavcful destruction of property 
and that he disbelieves in ail organlzed government." 

And it commanded the Commissioner of Immigration to return the 
relator to Hungary, the country from which he came. Thereupon the 
relator appHed to one of the District Judges in the Southern district of 
New York, he having been brought within the district under the dé- 
portation warrant, for a writ of habeas corpus directing the Commis- 
sioner of Immigration to produce the relator before the court for a 
hearing and détermination concerning his unlawful détention. 

The petitioner was brought into the District Court on October 11, 
1919. No évidence was taken in that court, but the case was disposed 
of on the pétition, return, and traverse. The court below dismissed 
the writ of habeas corpus and remanded the petitioner to the custody 
of the Commissioner of Immigration. 

[1] The relator has appealed from the decree entered in the Dis- 
trict Court dismissing the pétition for habeas corpus. At the early 
common law it has been said that no appeal or writ of error was al- 
lowed from a judgment in a habeas corpus proceeding remanding or 
discharging a prisoner. Hammond v. People, 32 111. 446, 83 Am. Dec. 
286; State v. Galloway, 5 Cold. (Tenn.) 326, 98 Am. Dec. 404. And 
even at the présent time a conflict of opinion exists in the state courts 
upon the question whether a judgment in habeas corpus is appealable, 
and a number of the courts hold that in the absence of a statutory pro- 
vision no appeal lies. People v. McAnally, 221 111. 66, "Jl N. E. 544, 5 
Ann. Cas. 590; Ex parte Cox, 44 Fia. 537, 33 South. 509, 61 L. R. 
A. 734; Bleakley V. Smart, 74 Kan. 476, 87 Pac. 76, 11 Ann. Cas. 125. 
In those jurisdictions where a décision in a habeas corpus proceeding 
is reviewable, the law is not uni form whether the remedy is by appealj 
or by writ of error, or by certiorari. In the fédéral courts, in cases 
where there has been no trial by jury, ordinarily the remedy is by 
appeal, and not by writ of error. Hecht v. Boughton, 105 U. S. 235, 
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26 L. Ed. 1018; United States v. Union Pacific Railroad Co., 105 U. 
S. 263, 26 h. Ed. 1021. The Act of Congress of August 29, 1842, c. 
257, expressly provides for appeals in cases of habeas corpus, and no 
question is raised in the présent case as to the right to proceed in that 
manner. 

[2] The petitioner is a native of Hungary, and he has ne ver de- 
clared his intention tobecome a citizen of the United States. He came 
to this country from Germany in 1907, and since 1917 he has been a 
member of the Industrial Workers of the World. The warrant of dé- 
portation is issued under the Act of October 16, 1918, 40 Stat. part 
1, p. 1012, c. 186 fComp. St. Ann. Supp. 1919, §§ 4289y4b[l]- 
4289i/4b[3]). Section 1 of that act (section 4289i/4b[l]) pro vides as 
f ollows : 

"Tliat aliens wlio are anarchists ; alicns wlio bcllove in or advocate the 
overiurow b.y force or violence of tlio goveniment of tlio United States or of 
ail forms of law ; aliens who fUsbelieve in or are oppos^d to a!l organized 
goverument; allons who advocate or tcach the assassination of public ofii- 
cJials ; aliens who advocate or teach the un'awfnl destruction of property ; 
aliens who are m'^mbers of or afliliated with aiiy organization tbat enter- 
tains a belief in, teaclies, or advoeatcs the overthrow by force or violence of 
the sovernment of the United States or of ail forms of law, or that entertains 
or teaches d'sbelief in or opposition to al! orgauJzed lîovernment, or tliat ad- 
vocates the duty, nec^-ssity, or propriety of tlie unlawful assaultins or Icillins 
of any olTicer or oîfieers, either of spécifie Individnals or of ofïicers generally, 
of the governm^nt of ilie United States or of any other oreanizcd frovcrn- 
ment, becau.se of his or tlieir otHeial cliaracter, or that advocatos or teaches 
the unlawful destruction of property shall be excluded from admission into 
the United States." 

The relater, in his examination before a spécial agent of the Depart- 
ment of Justice on March 23. 1919, testified that he is married and has 
one child; that he is a member of the I. W. W., and for a time was 
secretary of one of its locals. He was a.sked whether he knev/ what 
the principles of the organization are, and replied that he did not 
know them ail. Asked what the organization was striving for, he an- 
swered : 

"They are striving for better conditions — abolish the wage System." 

Then f ollowed : 

"Q. How do they intend to bring about thèse results? A. Organize the 
working pecple. 

"Q. Organize them for what? A. For better conditions. 

•'Q. After the working people are organlzed, what steps does the I. ^Y. AV. 
expect to talve to bring about thèse better conditions? A. I do not know. 

"Q. Has no one in the I. W. W. e^'er told you of plans they had for bring- 
ing that about? A. They may hâve — I hâve forgotten. 

"y. Are you satisfird with the form of goverument which we at présent 
hâve in the United States? A. I am not. 

"Q. What Is your opposition to it? A. I cannot answer. 

"Q. Would you like to see the govermnent of the United States over- 
thrown? A. Yes — without bloodshed. 

"Q. Do you believe it would be right to use force to overthrow the gov- 
ernment of the United States? A. No. 

"Q. Are you opposed to organized form of government in gênerai? A. 'No. 

"Q. T)o you believe in the assassina txon of public otlitials? A. No. 
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"Q. Would yon believo in tîie astassination of the Président of the United 
States or aiiy otlier particiïîar officiai indivldual? A. No; I. do not believe 
in anytbing lilie tliat at ail. 

"Q. AVliy do yon wcar a rcd neel^tie? A. P.ceanse tliis is our style. 

"Q. Does it liave any partieular signlflcance? A. Signifies internatlon- 
alism. 

"Q. Ir It not also tlie symbol of tlie anarchist? A. No. 

'\i. Are yon an auardiistV A. No. 

"Q. Did yon understand tlu- questions put to you yesterday in the other 
rooni? A, I was exeited, and did not know wliat I was saying. 

"Q. Do j'ou l^now tliat you lold us yesterday tliat you believed in the over- 
throw of the govemniput of tli(> United States by force? A. Yes; I lînow I 
.said that; but I was cxeited and did not know wiiat I was saying. 

'■Q. Who has visited you in jail? A. No one. 

"Q. Has any one told you to deny what you told us yesterday? A. No. 

"Q. Do you mean to tell nio that yesterday you believed in the overthrow 
by force of the government of the United States, and that to-day you do not 
believe in it — that you hâve clianged y our mind? A. I said that yesterday be- 
cause I was very mad. 

'■Q. You believed it yesterday, but to-day you do no't? A. I was mad • 
that Is why I said it. 

"Q. Hâve you any property or any money in the bank? A. No." 

On May 7, 1919, he was examined before the immigration inspecter 
and testified in part as follows : 

"Q. Did you belong to the radieals in Hungary before you came hère? 
A. No. 

"Q. When did you beconie a radical? A. Since the war started. 

"Q. What made you a radical? A. When they sent the poor people to tne 
butclier shop ; that made me a radical. 

"Q. What do you mean by sending the poor people to the butcher shop? 
A. Becausp the people could leave this war ont and live like one family. 

"Q. It the officers of the government, which are chosen by the people, as It 
ts doue in the United States, detorniine that it is for the interest of the 
country to go to war, don't yon think it Is the duty of the citizens and rési- 
dents to back up the government in every sliape and manner? A. Let those 
who declared war go and finish it, and not call on any one else. * * * 

"Q. What are the principles of the I. W. W.? A. As I understand them, 
the principles are to educate the people and make free the working people. 

"Q. Don't you eonsider the working people of this country free at the 
présent time? A. No. 

"Q. In what vv-ay are they not free? A. They work 10 and 12 hours a day, 
like a mule, without having a décent living. 

"Q. Does this organisation to whlcli you belong advocate anarchy? A. Tes. 

"Q. Do they advocate sabotage? A. Yes. 

"Q. Do you believe in ail of tlie principles of the I. W. W.? A. Yes; It 
does not tcach you anything bad. 

"Q. Now, I hâve shown to you and read to you a report by the spécial 
agent of the D partment ot Justice in référence to what you stated to him on 
March 23, 1919. I want to ask you if th;"s agent reported the truth as to 
what he was told by you? A. I do not know. 

•'Q. Then I will call your particular attention to several of the points men- 
tioned in this report. Did you state to this agent that the reason that you 
never declared your intentions to become a citizen ot the United States was 
because you d.a not believe in the form of government hère? A. Yes. 

"Q. Did you further state that you did not believe in any form of govern- 
ment, only the soviet form of government, like that in Kussia? A. Yes. 

"Q. Did you tell this offlcer that you believe in sabotage and direct action? 
A. Yes. 

"Q. Did you tell hlm that you believe that the form of government of the 
United States was wrong, and would like to see it changed? A. Yos. 

"Q. Did you tell him that you tliought it would be ail right to start a revo- 
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lutlon to overthrow the présent government of tlie United States? A. T did 
not tell him that way. He asked me if I wanted to see a révolution in this 
eountry, and I told him 'Yes.' 

"Q. You were secretary of Local No. 606 of the I. W. W. for three montVis 
or more? A. ïes. 

"Q. "Were thèse things that yon expressed to tho Department of Justice 
agent your own convictions? A. Yes; I told him just wliat I thought. 

•'Q. Then, if this is so, the first allégations contained in the warrant of ar- 
rest, that you beliere in the overthrow by force or violence of the govern- 
ment of the United States, is true? A. I never said I believed in using force. 

"Q. But you do believe in the overthrow of the présent form of govern- 
ment of the United States? A. Yes. 

"Q. And the further allégation that you advocate" the overthrow by force 
or violence of tho government of the United States — do you believe that is 
true? A. Yes; that is ail I know about sabotage. 

"Q. What do you understand sabotage to be? A. I mean, If I ask for any- 
thlng, and cannot get it in the right way, cannot get It peacefully, get it by 
strlke, then retnrn back. If I cannot get it by strike, go on back to work; 
but we do not work like we used to; we work .slow; lay around; do not 
believe in destroying anything. 

"Q. Another allégation contained in this warrant says that you disbelleve 
in ail organized government. Is that so? A. Yes. 

"Q. I note in this report, which I hâve shown and read to you, that you were 
àrrested some time in March by a représentative of the Balley Company for 
shop-llfting. The agent states that yoix had some red necktles in your posses- 
sion whicli were stolen from the countere of the Balley Company store. Is 
this story true? A. Yes. 

"Q. Were you fined? A. No; they let me go. • • * 

"Q. As I told you in the beglnning, the purpose of tins hearlng Is to give 
you an opportun! ty to .show cause why you should not be deported to the 
eountry of which yi>u are a citizen on the grounds mentioned in the warrant 
of arrest. As you hâve walved your right to an attorney, I would like for 
you to give fuU reasons M'hy you should not be deported. You can make as 
complète a statement as you please. A. I want to be deported. I do not 
want to be hère, hanging around and knocking around from one place to 
nnother. If they do not want to déport me, give me a chance to get out ; do 
not let my wife and child suffer." 

Prior to his examination he was notified that he had the right to 
employ an attorney, and replied that he had no money to employ an 
attorney, and did not care for a lawyer. At the close of the examina- 
tion he was asked whether he had been treated kindly, and replied : 
"Yes, sir." 

The relator is in this court objecting that there is no proof that he 
believed in the overthrow ^y force or violence of the government of 
the United States, or that he advocates the unlawful destruction of 
property. The relator in, his pétition for the writ states : 

"Relator was further asked whether he believcs In the unlawful destruction 
of property, and stated that he does not ; the record in this case, as relator 
is informed and verily believes, shows that relator's answer was in the af- 
firmative. Relator states that he was asked whether he believes in sabotage, 
to which he answered that he believes in certain forms of lawful sabotage ; 
but, as relator is informed, the record does not eontain his answer, but simply 
'states 'Yes' in answer to the said question. Relator was further asked if he 
believes in 'free love,' to which he answered that the questioner does not 
know what that means ; Instead of recording the answer as it was given, the 
record shows, as relator is informed, that the relator answered 'Yes.' Re- 
lator further states that the interpréter f urnished did not correctly under- 
stand tlie language, and did not interpret his answers faithfuUy. Relator 
was, by reason of the faets herein set forth, not accorded a fair hearlng, and 
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the warrant of déportation was unlawfully Issued, net having been based upon 
a true and correct reoord of the proceedings actually had in the case." 

In his traverse to the return the relator dénies categorically that he 
ever said what the sténographie record made at the hearing déclares 
he did say. But the fact of the relator's contradictions and his expia- 
nation of them were before the Acting Secretary of Labor at the time 
the warrant for déportation was signed. Moreover, the affidavit of 
the immigration inspector is in the record, and it states that the copy 
of the minutes of the hearing before the inspector is "a true copy." 
There is, too, a presumption that the officiai stenographer's minutes are 
correct. The allégations of the traverse were put in issue without a 
reply. In re Leary, Fed. Cas. No. 8,162. As they were thus contro- 
verted, the burden of proving them was on the petitioner, and no évi- 
dence to sustain them was offered. 

The statutes provide : 

"Sec. 760. The petitioner of the party imprisoncd or rostraincd may deuy 
any of the facts set forth in the return, or may allège any other facts that may 
be material in the case. Said déniais or allégations shall be under oath. 
The return and ail suggestions made against it may be amended, by leave of 
the court, or justice, or judge, before or after the same are flled, so that 
thereby the material facts may be ascertained. 

"Sec. 761. The court, or justice, or judge shall proceed in a summary way to 
détermine the facts of the case, by hearing the testimony and arguments, and 
thereupon to dispose of the party as law and justice require." 

Revised Stat. of U. S. (2d Ed.) 1878, p. 143 (Comp. St. §| 1288, 1289). 

The relator made no demand for the summary hearing authorized 
by section 761, and he ofifered no proof to sustain the allégations of 
the traverse. In his traverse to the return, relator sets forth the fol- 
lowing question and answer with his déniai : 

"Did you understand the questions that I hâve asked you, and hâve you 
beentreated kindly? A. Tes, sir." 

As a matter of fact relator replied : 

"I did not nnderstand ,all, but most, of the questions. You hâve treated 
me Idndly, but agents of the 'Department of .Tnstice and the persons in charge 
of the jaii hâve constantly abused me, threatening that they would hang me 
and beat me, and used ail Iduds of abusive and vile language to me." 

But the return before the Secretary of Labor disclosed the fact that 
the relator claimed that he had been abused, and that the abuse had 
made him mad, and that certain of his answers had been given erro- 
neously because of his anger. His allégation has not been sustained 
by any testimony. This court has no doubt that there was évidence 
before the Department of Labor from which the Secretary of Labor 
might legally find that the relator believes in the overthrow of the gov- 
ernment of the United, States by force, and that he advocates the un- 
lawful destruction of property. There was before the Department a 
telegram sent by a spécial agent of the Department of Justice which 
reads as follows: 

"Daniel Kakies, Hungarian alien enemy, detained, admits he is anarchist, 
believes in sabotage ; prominent member and ofîicial in Keeve Unraan Unman, 
Full report being made." 
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It appears, too, that the relator stated that he believes in the soviet 
form of government, like that of Russia, and that he believes in sabot- 
age and direct action, and that he believes it would be ail right to start 
an armed révolution to overthrow the présent government of the Unit- 
ed States. 

[3] The act under which this proceeding was instituted contem- 
plâtes a summary investigation, and not a judicial trial. The formali- 
ties of procédure and the rules which govern the admissibility of évi- 
dence in a judicial trial are not controlling in such proceedings. A sé- 
ries of décisions in the Suprême Court has settled it that hearings, like 
the one in question hère, and tried before executive officers, are con- 
clusive when fairly conducted. To successfully attack them before 
the courts, it must appear that the proceedings were manifestly unfair, 
that the executive oificers acted in such manner as prevented a fair in- 
vestigation, or it must be shown that there was a manifest abuse of 
discrétion. In other cases the order of the executive officer within 
the authority of the statute is final. Low Wah Suey v. Backus, 225 
U. S. 460, 468, 32 Sup. Ct. 734, 56 L. Ed. 1165. 

It does not appear that the hearings of which the relator complains 
were "manifestly unfair," or that "a fair investigation" has been pre- 
vented, or that there has been any "manifest abuse" of discrétion. On 
the contrary, out of his own mouth the relator has condemned himself , 
and is now seeking to escape therefrom by asking this court to décide 
that the Commissioner of Labor was bound to believe the relator when 
on his second examination he said that he would like to see the gov- 
ernment of the United States overthrown without bloodshed, and that 
he did not believe that it would be right to overthrow it by force, but 
was bound to disbelieve him when on his first examination he said the 
exact contrary. This court has no such right. It is enough for this 
court that the Commissioner of Labor had before him évidence which, 
if he believed it, justified the action which he decided to take. The 
objection seems to be that upon the évidence the Commissioner of La- 
bor should bave come to a différent conclusion. Such an objection was 
one which could not be entertained in the court below or in this court. 
We hâve nothing to do with the weight of the évidence. Sibray v. 
United States, 227 Fed. 1, 7, 8, 141 C. C. A. 555. 

We shall not review in détail the various assignments of error. 
They are in our opinion without merit. The relator was given a fair 
hearing, and the proceedings for his déportation are in accordance 
with the laws, rules, and régulations governing the subject. 

Order affirmed. 
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SMITH V. MISSOURI PAC. R. CO. 

(Circuit Court of Appeals, EigMh Circuit. June 28, 1920.) 
No. 5504. 

1. Courts '©='508 (2) — State court proceedings against purchaser from recdver 

can be enjoined under reserved powers. 

Where the final decree in a proceeding in fédéral court made the pur- 
chaser liable for claims against the receiver for damages while operating 
railroad, but retained sole jurisdiction to détermine sueh claims, an action 
against the purchaser in the state court for liability assumed under the 
decree can be enjoined by the fédéral court, notwithstanding Judicial Code, 
S 265 (Comp. St. § 1242), prohibiting the fédéral courts from restraining 
proceedings in the state court. 

2. Courts <2='493(2) — Claim for damages against purchaser from receiver 

held to be enforced tu court decreeing sale. 

One who sought to hold the purchaser from a receiver liable for dam- 
ages caused by the receiver under the final decree cannot accept the bene- 
fits of that decree and avoid its burdens, and therefore must enforce hls 
claim in the fédéral court, whicli retained sole jurisdiction to détermine 
liability under the decree. 

Appeal from the District Court of the United States for the East- 
ern District of Missouri ; William C. Hook and David P. Dyer, Judges. 

Suifby the Missouri Pacific Railroad Company against Belle Smith 
to enjoin the prosecution of a civil action in the state court. From 
a decree granting the temporary injunction prayed for, défendant ap- 
peals. Affirmed. 

Alfred N. Gossett and Terrence J. Madden, both of Kansas City, 
Mo., for appellant. 

Edward J. White, of St. Louis, Mo. (Thomas Hackqey and Leslie 
A. Welch, both of Kansas City, Mo., on the brief), for appellee. 

Before CARLAND, Circuit Judge, and TRIEBER, District Judge. 

TRIEBER, District Judge. This is an appeal from a temporary 
injunction enjoining, until the further order of the court, the appel- 
lant, Belle Smith, défendant in the court below, from prosecuting 
her action in the circuit court of Jackson county, Mo., against the 
appellee, the Missouri Pacific Railroad Company, plaintiff in the court 
below. The temporary injunction was granted on a supplemental 
pétition of the Missouri Pacific Railroad Company, in a cause pending 
in the District Court of the United States for the Eastern District of 
Missouri, in which the Guaranty Trust Company of New York and 
Benjamin F. Edwards, as trustées, are plaintiff s, and the Missouri 
Pacific Railway Company défendant. The facts, as they appear from 
the record, are: 

That in an action of the Guaranty Trust Company and Benjamin 
F. Edwards, as trustées, pending in the District Court of the United 
States for the Eastern District of Missouri, against the Missouri 
Pacific Railway Company, B. F. Bush was, on August 19, 1915, 
appointed by that court receiver of the railway company and ail its 
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effects. Having qualified as such receiver, he took légal possession 
of said property at the time. While he was operating the railway as 
such receiver, the défendant, Belle Smith, while a passenger on one 
of the trains operated by the receiver, claims to hâve been injiired 
by reason of the négligence of the receiver. A final decree of fore- 
closure and sale of the railway property in the action in which the 
receiver was appointed was entered by the court on December 21, 
1916. On February 23, 1917, the railway and ail its effects were 
sold under that decree of foreclosure and purchased by the plaintiff, 
the Missouri Pacific Railroad Company. The sale was confirmed 
and approved by the court on March 6, 1917. Deeds were duly 
executed and possession of ail the railway property surrendered to the 
purchaser by the receiver on June 1, 1917. 

On August 3, 1917, the appellant. Belle Smith, to recover dam- 
ages for the injuries sustained by her while a passenger on one of 
the trains operated by the receiver, instituted her action in the cir- 
court court of Jackson county, Mo., against the appellee railroad 
Company, claiming that by reason of the final decree, and purchase 
under it, of the property of the Missouri Pacific Railway Company, 
the appellee, the Missouri Pacific Railroad Company, became liable to 
her for the damages sustained by her while a passenger on the road 
while operated by the receiver, alleging in her complaint that the said 
receiver resided in the city of St. Louis, and had no agent in the county 
of Jackson, state of Missouri, or elsewhere outside of the city of St. 
Louis, Mo., on whom process could be served. 

The final decree of foreclosure, under which the appellee claims, was 
introduced in évidence, and the parts which are material to the 
issues herein are as f ollows : 

Article XXVII : "The purcbaser of the property described in article VII 
of this decree, as part of the considération for the property and as part of 
the purchase priée thereof, and in addition to the suma bid by hlm and else- 
where in this decree required to be paid by him, shall take such property and 
recelve the deeds or otlier instruments of conveyanee and transfer thereof, 
upon the express condition that he or his successors or assigns shall pay, 
satisfy and discharge: * * * And also any unpaid indebtedness and lia- 
bilitles of the receiver incurred In this cause or in said constituent causes, 
in the management or opération of the property purchased, and otherwise 
in the discharge of his duties as such receiver between August 19, 1915, the 
date of his appointment, and the date of the delivcry by the receiver of posses- 
sion of the proi)erty sold. * * * The parties to receive and pay, and the 
amounts to be paid and received, under this article, unlcss agreed upon by 
the parties in interest, shall be fixed and adjudged by this court, and this 
court reserves the right and retains the power and jurisdiction so to do, and 
the right, power, and jurisdiction to take back and resell any property that 
shall be sold under this decree, in case the purchaser or purchasers, or his 
or their successors, shall fail to pay any of the claims mentioned in this article, 
wlthin 20 days after service of an order of this court requiring such payment, 
or, if an appeal be taken from any such order, within 20 days after service 
of written notice of final confirmation of such order upon appeal. 

"In the event that any purchaser, after demand made, shall refuse to pay 
any of the above-mentioned indebtedness or liabilities which Tinder the fore- 
golng provisions of this article he Is or may be required to pay, the person 
holding the clalm therefor, upon 20 days' notice to such purchaser, may file a 
pétition In this c»urt to hâve such claim enforced against the property sold 
to such purchaser, in accordance with the usual practice of this court in rela- 
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tlon to paymènts of a similar character ; and sucli purchaser sliall hâve the 
right to appear and make défense to any claim, debt, or demand or the 
priority thereof so sought to be enforced." 

Article XXIX: "Matlers Itcscrvcd. — Ail questions relating to the amounts 
of comiMînsation, charges, allowances, costs, disbursements and expenses _re- 
ferred to in this decree are hereby resorved by this court for further hearing 
and détermination, and ail paymènts to be made therefor, uuless agreed upon 
by the parties in interest, shall be hcreafter detennined, flxed, allowed, and 
settled by this court. 

"AU questions, issues, matters, and things not hereby disposed of, includlng 
the discharge of the receiver herein and the statement and settlement of his 
accounts, hereby are reserved by this court for its future adjudication. Any 
party to this cause, and any party to the constituent causes wherein Commou- 
weath Steel Company and Guaranty Trust Company of New York and Benja- 
min F. Edwards, as trustées, are complainants, respectively, may at any time 
apply to this court for further relief at the foot of this decree in respect of 
the matters not herein speciflcally provided for." 

[1] On the part of the appellant it is claimed that the court below 
was without jurisdiction to grant an injunction to stay proceedings in 
a State court, relying upon section 265, Judicial Code (Comp. St. § 
1242). That is the real question in issue. 

This section does not apply to an action of this nature. But for the 
f act that the court, in the decree rendered in the foreclosure proceeding, 
placed upon the purchaser the obHgation to pay any unpaid indebted- 
ness or liabilities of the receiver incurred in the management or opéra- 
tion of the property purchased, there would clearly be no liability on 
the part of the appellee for any indebtedness or Uabilities of the re- 
ceiver. Whether such an action as was instituted by the appellant in 
the circuit court of Jackson county, Mo., could be maintained, if that 
were the only provision in the foreclosure decree, it is unnecessary to 
détermine in this cause. What we are concerned virith is whether the 
provisions in the decree that ail claims under article VII of the decree, 
"unless agreed upon by the parties in interest, shall be fixed and ad- 
judged by this court, and this court reserves the right and retains the 
power and jurisdiction so to do," and the further provision that the 
court "retains the right, power, and jurisdiction to take back and resell 
any property that shall be sold under this decree, in case the purchaser 
or purchasers, or his or their successors, shall fail to pay any of the 
claims mentioned in this article," etc., do not reserve to that court the 
exclusive jurisdiction to détermine ail claims against the receiver, in- 
curred while he was operating the railway. 

In Julian v. Central Trust Co., 193 U. S. 93, 111, 24 Sup. Ct. 399, 
407 (48 L. Ed. 629), the court said: 

"It is obvious that by this decree of sale and confirmation it was the inten- 
tion and purpose of the fédéral court to retain jurisdiction over the cause so 
far as was necessary to détermine ail liens and demands to be paid by the 
purchaser. It accepted the purchaser and thereby made it a party to the suit. 
Blossom V. Milwaukee & 0. R. Co., 1 Wall. 655, 17 L. Ed. 673. The court 
reserved the right to retake the property, if necessary to enforce any lien that 
might be adjudged against the same. On the other hand, the purchaser agreed 
to pay only such demands as the Circuit Court might déclare and adjudge 
to be legally due, with the right of appeal from such judgment. Thèse provi- 
sions make apparent the purpose of the court to retain jurisdiction for the 
purpose of Itself settling and determinlng ail liens aud demands whieh the 
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purchaser should pay as a condition of security in the title whieh the court 
had decreed to be eonveyed. If the slierlff is allowed to sell the very property 
conveyed by the fédéral decree, such action lias the effect to annul and set it 
aside, beeause in the view of tlie state court it was ineffectuai to pass the title 
to the purchaser. In such case we are of opinion that a suppleinental bill may 
be filed in the original suit with a view to protecting the prlor iurisdietion 
of the fédéral court and to render effectuai its decree. Central Trust Co. v. 
St. Louis, A. & T. Oo., 59 Fed. 385; Fidelity Ins. Trust & S. D. v. Norfolk 
& W. R. Co., 88 Fed. 815 ; State Trust Co. v. Kansas City, P. & G. R. Co., 110 
Fed. 10. In such cases, where the fédéral court acts in aid of its own jurisdic- 
tion and to render its decree effectuai, it may, notwithstanding section 720, 
Rev. Stat. (U. S. Cornp. Stat. IfiOl, p. 581), restrain ail proceediugs in a state 
court which would hâve the effect of defeating or impairing Its jurisdiction." 

And this lias been consistently adhered to by that court, as well as 
ail inferior courts of the United States. In Lang v. Choctaw, Okla- 
homa & Guif R. Co., 160 Fed. 355, 360, 87 C. C. A. 307, this court had 
the identical question before it, and it was there held: 

"The jurLodiction of a court over a subject-matter or a cause once lawl'nlly 
acquired înclurtes the power to enforce its jndgment or decree, and to protect 
the title of those holding under it froni every attempt to avoid or annul tt 
[citing authoritips]. A bill in equity dépendent upon a former .suit In the 
same court may be mairitained by the purchaser under the decree or by any 
other party interestcd therpin (l) to aid, enjoin. or regulate the original suit; 
(2) to restrain, avoid, explain, or enforce the judgment or decree therein; 
or (3) to enforce, to enjoin the enforeement of, or to obtain an adjudication 
of liens upon or claims to property involved in the original suit. Brun v. 
Mann, 151 Fed. 145, 80 C. C. A. 513. And where a fédéral courts acts In aid 
of its own jurisdiction to render its decree or the title under it effectuai it 
may, notwithstanding section 720, Rev. St. (U. S. Comp. St. 1901, p. 581), 
restrain ail proceedings in a state court which would bave the effect of de- 
feating or Impairing its jurisdiction. Sharon v. Terry, 36 Fed. 337, 1 L. R. A. 
572; French v. Hay, 22 Wall. 2ro ; Dieteh v. Huidckoper, 103 U. S. 494, 26 L. 
Ed. 354; Julian v. Central Trust Company, 193 U. S. 112, 24 Sup. Ct. 399, 48 
L. Ed. 629." 

In Wabash Railroad v. Adelbert Collège. 208 U. S. 3S, 55, 28 Sup. 
Ct. 182, 188 (52 L. Ed. 379), the court said: 

"The effect of réservations in a decree of foreclosure, whicli to say the least 
were no broader than those in this decree, was before the court in Julian v. 
Central Trust Co., 103 U. S. r3, 48 I/. Fd. ('29, 24 Sup. Ct. Rep. 399. The rés- 
ervations in Ibat case are statcd on rï'Pe 110, aid of theni the court said (page 
111) : 'It is obvions that by this decree of sale and conflimation it was the 
intention and puipose of the fédéral court to retain jurisdiction over the cause 
so far as was neces«ary to détermine a!l liens and demands to be paid by the 
purchnser.' And again (page 112) : 'The fedcnal court by ils decree, reservcd 
the riglit to détermine what liens or c'aims sliouJd be chnrged upon the title 
conveyrd by the cotirt.' And again (page 113) : 'The Circuit Court by the 
order made retained jurisdiction of tbe case to settle ail claims against the 
property and to détermine what burdens should be borne by the purchaser as 
a condition of holding the title conveyed.' Hère was a elear détermination 
by this court that the exclusive jurisdiction of claims against a res, which had 
arlsen out of the possession of the res in judicial proceedings for foreclosure 
of mortgages, might be continued after sale and conveyanee of the property 
for the purpose of deciding what claims were legally chargeable against it. 
This is precisely what the Circuit Court attempteil to do with respect to the 
property now before us, and its right to do it Is clearly supported by the 
décision in the Julian Case. Under the réservations in that case the Circuit 
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Court was held to hâve power to protect the property sold by its order from 
sale on an exécution issued by a state court." 

Other authorities to the same effect decided by this court are 
Mound City Co. v. Castleman, 187 Fed. 921, 924, 110 C. C. A. 55; 
Western Union Tel. Co. v. United States & Mexican Trust Co., 221 
red. 545, 553, 137 C. C. A. 113; Ferguson v. Omaha & S. W. R. Co., 
227 Fed. 513, 519, 142 C. C. A. 145; Swift v. Black Panther Oil & 
Cas Ce, 244 Fed. 20, 23, 156 C. C. A. 448; South Dakota Cent. Ry. 
Co. V. Continental & Commercial Trust Co., 255 Fed. 941, 943, 167 C. 
C. A. 233, certiorari denied 250 U. S. 643, 39 Sup. Ct. 493, 63 L- 
Ed. 1186. 

[2| As the appellant claims to hâve a right of action against the 
appellee by virtue of the foreclosure decree solely, she cannot ac- 
cept the benefits of that decree, without submitting to the conditions, 
upon which this privilège is granted, the right of the court, which 
rendered the decree, to de^^ermine the liability of the receiver, to the 
exclusion of every other tribunal. 

The principal case relied on for the appellant, Chicago Great West- 
ern Railway v. Hulbert, 205 Fed. 248, 250, 125 C. C. A. 98, is clearly 
distinguishable from the instant case. In that case the court did not 
in its foreclosure decree reserve to itself the sole right to adjudicate 
any claims which accrued while the railway was in the possession of 
the receiver, but imposed on the purchaser the liabilities "which are 
established." It left the right to choose the tribunal for the estab^ 
lishment of the claim to the claimant, while in the instant case the 
court which rendered the decree reserved the right to itself exclu- 
sively. The court had jurisdiction of the cause, and upon the facts the 
tem^^or^rv injunction was properly granted. 

The decree is affirmed. 



EMPRESS THEATRE CO. v. HORTON. 

(Circuit Court of Appeals, Eighth Circuit. July 15, 1920.) 
No. 5543. 

1. BatiT:niptcy "S^SOKS) — Eorfeitiire of lease under its terms for banli- 

ruptcy of lessee cannot be res'raîned. 

Where a lease without rent, granted in considération of delivery of 
corporate stock of the lessee, provided for forfciture of the lease on 
bankruptcy of the lessee, the trustée in bankruptcy of an assignée of the 
lease cannot hâve enforcement of the forfeiture clause enjoined, where 
there was no showing of fraud or mistake. 

2. Bnnlrnin^cy <S=>391 (S'y — Hardsh'p to baîikrupt and credltors because of 

forfeiture under lease not ground for injunction. 

Tlie lact that a bankrupt pa.d $SiOOi) for the asslgnment of a lease one 
year before his bankruptcy, and that his creditors, who advanced the- 
money, would lose it, does not prevent the lessor from exereising Its 
right of forfeiture under the terms of the lease, for bankruptcy of the 
lessee, where the assignée took the lease wlth full knowledge of that con- 
dition. 

^^sFor other cases see Bame topic & KBY-NUMBER in ail Key-Numbered Dlgests & Indexes 
206 F.— 42 
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5. Bankruptcy ®=468 — On reversing injnnctian against forfeiture of lease 
for bankruptcy, court can orrter delivery to lessor, etc. 

The Circuit Court of Appeals, on reversing a decree of the District 
Court enjoining a lessor from enforcing its right to forfeit the lease for 
bankruptcy of the lessee, where the trustée had petitioned for détermina- 
tion of rights of parties, can, In order to settle the litigation, direct the 
trustée to surrender possession of the property to the lessor, détermine 
the date when the lease was terminated by exercise of the lessor's option, 
and direct the trustée to pay the lessor the reasonable value of the use 
of the premises slnce such date. 

Appeal from the District Court of the United States for the Dis- 
trict of Nebraska; Joseph W. Woodrough, Judge. 

Pétition by W. A. Hortori, as trustée in bankruptcy, against the 
Empress Théâtre Company, to restrain it from taking possession 
of leased premises under the terms of the lease. From a decree grant- 
ing the injunction prayed for, the Empress Théâtre Company appeals. 
Reversed and remanded, with instructions. 

This appeal challenges a decree In equtty against a lessor, the respondant 
below, upon the pétition and at the instance of the trustée in bankruptcy of 
the estate of the lessee, which, in the absence of any mistake or accident, and 
of any fraud or wrong of the lessor, avoids and perpetually enjoins the per- 
formance of the express condition of the lease and the express covenants of 
the lessee therein, to the efCect tliat in case of the insolvency or bankruptcy 
of the lessee the lease shall, on the élection of the lessor, cease, Its term 
shall end, the lessor may take immédiate possession of the leased premises 
and put out ail occupants and possessors thereof, and that no tltle, right, or 
interest in the leased premises under the lease shall pass without the consent 
of the lessor to any trustée In bankruptcy or by judiclal process or by opéra- 
tion of law. The premises leased consist of the basement of a theater build- 
ing in the city of Omaha. The lease was dated April 23, 1914. The Standard 
I/lmited, a corporation, was the original lessor, and the Empress Garden, a 
corporation, was the lessee. The purpose of the Standard Limited, in mak- 
Ing the lease was to increase the patronage and business of the theater by 
securing the opération of a high-class café with spécial amusement features 
in this basement. To accomplish this object it took $42,000 of the corporate 
stock of the Empress Garden for this lease to the latter, and loaned it ?80,000 
to enable it to fit up the basement. This $42,000 of stock was the only con- 
sidération the Standard Limited or its successor in Interest, the Empress 
Théâtre Company, a corporation and the respondent hère, to which it assigned 
Its lessor interest on November 15, 1914, ever recelved and that stock became 
worthless through the insolvency and bankruptcy of the Empress Garden in 
191.'. and the latter corporation never paid any part of the loan to it of the 
.f80,(Ki;;, so that in fact neither the original lessor nor the respondent ever 
obtalued anything of value from the Empress Garden for the lease. 

At a sale by the trustée In bankruptcy of the estate of the Empress Garden 
of the lessee interest of that bankrupt corporation, one E. G. McGilton, as 
trustée of some lienholders, bought and secured an assignment of this lessee 
Interest. Thereafter Philip H. Philbln borrowed .$10,000 of Dr. J. T. Dwyer, 
iised .$9,000 of it to pay McGilton for his assignment of the lessee Interest, and 
that interest was duly assigned to Philbin with the consent of the respondent 
on January 3, 1917. Philbin assigned this lease as collatéral to secure his 
debt to Dr. Dwyer immediately after he acqulred it. 

Turning back, now, to the terms of the lease, it was a conditional lease, 
and it granted only a conditional term. It provided in its second paragraph 
that "the party of the second part is to hâve the use of the sald leased 
premises, rent free, untll the expiration of the sald term, that is to say, 
until the 31st day of January, 1928" ; but the following conditions and cove- 

©=3Por other cases see same topic & KBY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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nants demonsti-ated the fact that it was only on condition that they weie 
complied with and performed that the lessor was to hâve a lease ci thèse 
premises for this long term. Thus the lease provided that the leased premises 
were to be used for restaurant and amusement purposes and that no part 
thereof should be used for any other or différent purpose without the written 
consent of the lessor. The twelf th paragraph of the lease reads in this way : 

"It is agreed that tlie covenants and agreements herein contained shall pass 
to and be binding upon the successors and assigns of the parties hereto : Pro- 
vided, however, that this lease shall net be assigned, nor shall the said 
premises or any part thereof be sublet by the party of the second part, without 
the written consent of the party of the flrst part. No right, title, or interest 
upon this lease shall pass to any trustée in bankruptcy, or by judicial pro- 
cess, or by opération of law, without the consent of the party of the flrst part. 
The bankruptcy or insolvency of the party of the second part, or other tenant 
who may go into possession of the premises, with the written consent of the 
party of the flrst part, shall at the option of the party of the flrst part, work 
an immédiate forfeit of the lease, and ail interest of the party of the second 
part therein and thereunder, and the failure of the party of the flrst part to 
exercise its option and terminate the said lease on account of such bankruptcy 
or insolvency, in one case, shall not prevent its exercising its option in any 
subséquent case of like nature." 

Observe that while the consent of the respondent to the assignment of the 
■ lessee's interest to Philip F. Philbin estoppcd it from electing to terminate 
the lease on account of the prier insolvency and bankruptcy of the Empress 
Garden and the claim of its trustée in bankruptcy to sell it, the last clause of 
this twelfth paragraph expressly reserves to it the right to exercise its option 
and élection on the occurrence of the subséquent insolvency and bankruptcy of 
the second bankrupt Philbin, The eleventh paragraph of the lease contains 
thèse covenants of the lessee : 

"The party of the second part agrées that at the expiration of the term of 
the lease, or at or upon any earlier termination of the same, in case it sliould 
be sooner terminated, it will quietly and peaceably yield up to the party of 
the first part the possession of the leased premises. * • * It is expressly 
agreed by and between the parties hereto that, if any condition or agreement 
herein contained on the part or behalf of the party of the second part be not 
fuUy complied with and performed, then and in such case the party of the 
first part may terminate the lease and retake immédiate \ assession of the 
premises and property, and put eut and remove therefrom any and ail persons 
occupying or in possession of the same." 

Philbin acquired the lessee interest in this lease January 3, 1917; he be- 
came insolvent early in 1918, and was adjudged a bankrupt on April 23, 
1918. W. A. Horton, the petitioner herein, was elected and qualifled as his 
trustée in bankruptcy. The possession of the leased premises was delivered 
over to this trustée by Philbin, and there that possession still remains. Upon 
learning of the insolvency and bankruptcy of Philbin, the respondent, the 
Empress Théâtre Company, in due time and form notifled Philbin, the 
trustée in bankniptoy, and the bankruptc.y court, that on account of the 
insolvency and bankruptcy of Philbin it elected to terminate the lease, to 
end its term, to forfeit it, and to take possession of the leased premises pur- 
suant to the provisions of the lease whicli hâve been recited. Thereafter the 
trustée received an offer of $12,000 for his assignment of the lease, if he had 
the lawful right to sell and assign it. The respondent demanded the posses- 
sion of the premises, protested against any sale or assignment of any interest 
In them, or of the lease by the trustée, and notifted those who thought of 
buying that the trustée had no title or interest to sell. Thereupon the 
trustée flled and presented a pétition to the court below sitting in bankruptcy, 
in which he set forth his claim to sell the leased premises and to apply 
the proceeds to the payraent of the debt of Philbin to Dr. Dwyer, and 
the remainder to the payment of Philbin's gênerai creditors, and prayed that 
the court would take jurisdiction of, détermine, and adjudge the claims of 
the trustée and the respondent respectively to rights and interest in the leased 
premises under the lease, and that it would flnally decree that thèse leased 
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premises are the property of the trustée, that tlio respondent lias no r'ght, 
titie, or interest therein, and that it be perpetually enjohied frorti set'king 
possession or use thereof, and from in any way interfering witb the use, sale, 
or disposition thereof by the trustée, or by any one purchasing from liim. 
The respondent set forth in its answer its claims to the possession and use 
of the property under the condition and covenants in the lease. Testimony 
was taken, and there was a final hearing of the i.ssue by the référée in bank- 
ruptcy, and afterwards on a pétition for review by the court below, and an 
order and decree was flnally entered by that court against the respondent for 
the relief prayed by the trustée. From that decree the Empress Thestru Com- 
pany has appealed. 

Anan Raymond, of Omaha, Neb. (Francis A. Brogan, Alfred G. 
Ellick, and John Ù. Loomis, ail of Omaha, Neb., on the brief), for 
appellant. 

G. L. De Lacy, of Omaha, Neb. (J. A. C. Kennedy, Yale C. Rol- 
land, and Charles F. Mclyaughlin, ail of Omaha, Neb., on the brief), 
for appellee. 

Before SANBORN and CARLAND, Circuit Judges, and TRIE- 
BER, District Judge. 

SANBORN, Circuit Judge (after stating the facts as above). 
[1] If a lessor, for a gross considération received by him at the time 
the lease is made, leases the valuable basement of a city building for 
a spécifie use free of subséquent rent for 15 years on the condition 
that in case of the insolvency or bankruptcy of the lessee, the term 
of the lease shall, at the élection of the lessor, then terminate, the 
lease shall be forfeited, the lessor may take, and the lessee will de- 
liver back to him, immédiate possession of the leased premises, and 
no right, title, or interest shall pass to the trustée in bankruptcy of 
the lessor; if the lessee expressly covenants in the lease that, if any 
condition or agreement in the lease on his part is not fuUy complied 
with and performed, the lessor may terminate the lease and retake, 
and the lessee will deliver to him, immédiate possession of the leased 
premises; if the lessee becomes insolvent and is adjudged bankrupt, if 
the lessor immediately elects then to terminate the term of the lease. to 
forfeit it, and to take possession of the premises on account of sucli in- 
solvency and bankruptcy ; if he gives due notice of his élection and de- 
mands immédiate possession of the premises — then may a court of 
chancery at the instance and on the prayer of the trustée in bankruptcy 
of the lessee, in the absence of any fraud or wrong of the lessor, and 
of mistake or accident, decree under the recognized principles and 
rules of equity jurisprudence that the condition and covenants of 
the lease recited be avoided and nullified, that the spécifie or other 
performance thereof be perpetually enjoined, and that the lessor, with- 
out receiving any équitable considération therefor, be forever deprived 
of the use and the value of the use of the leased premises from the 
time of the insolvency and bankruptcy to the end of the 15 years? 
This is the question which this case présents. The contingencies 
of the question are the established facts hère, and the référée and the 
District Court hâve answered it in the affirmative. It seems difficult. 



EMPRESS THEATRE CO. V. HORTON 661 

(26S F.) 

however, to find among the principles and rules of equity any sound 
basis for this conclusion. 

A court of equity may enjoin the performance of and set aside 
contracts, conditions, and covenants obtained by the fraud, deceit, 
or wrong of the respondent, but neither the Empress Théâtre Com- 
pany nor its predecessor in interest was guilty of fraud, wrong, or 
deceit. It may sometimes avoid conditions and covenants for mis- 
take or accident, but there was neither in this case. The condition 
and covenants of the lease were natural, reasonable, and just. It 
clearly shows that when it was made the lessor and the lessee con- 
templated the possible, perhaps the probable, insolvency and bank- 
ruptcy of the lessee and of some of its successors in interest during 
the long 15 years then to corne, discussed, carefully considered, and 
finally contracted and wrote into their lease their agreement what the 
efifect of such insolvency and bankruptcy should be, to wit, the end 
of the term of the lease, its forfeiture, and the return to the lessor 
of the leased premises at its élection. The basement leased was a 
valuable property. The purpose the lessor had in making the lease, 
to secure the opération in this basement of a high-class café with 
spécial amusement features, made the solvency of the lessee and 
hence its contimious opération of the café essential to the accom- 
plishment of this purpose. Its insolvency or bankruptcy, placing the 
basement in the hands of a trustée for a long time during bankruptcy 
proceedings, and then sending it to an unknown purchaser, w'ould 
undoubiedly to a large extent defeat the object of the lessor in mak- 
ing the lease, produce the vacancy or in"dequate opération of the 
proposed café, and resuit in immeasurable damage to the leased 
premises and to the value of their use. It was to prevent this con- 
templated possibility that thèse parties wrote into their lease the 
condition and covenant that in case of the insolvency or bankruptcy 
of the lessee, at the élection of the lessor, the term of the lease should 
end and the leased premises should be returned to the lessor free 
from the lease. 

Nor was this an unconscionable or ineouitable agreement. The 
lessor received and the lessee gave for this lease $42,000 of the 
corporate stock of the latter. The lessee received and the lessor gave 
the use of the basement for the term of 15 years on condition that 
the lessee or its successor in interest, approved by the lessor, remained 
Suivent for 15 years, but that it should be terminable at the option of 
the lessor at any time within the 15 years when the lessee became in- 
solvent or bankrupt. When the lease was made, the effect of the 
condition and covenants which the parties undoubtedly then contem- 
plated was that, in case the lessee became insolvent or bankrupt, its 
$42,000 of stock which the lessor received would be worthless, and 
it would actually receive nothing for the lessee's use of the prem- 
ises, the lessee's opération of the café would be so financially disas- 
trous that it would, at its insolvency, hâve exhausted the lessee's means 
and rendered it incapable of operating or using the premises as a 
café, and the lessor would hâve the right then to end the term of the 
lease and take back the leased premises. And such was the actual 
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"effect of the condition and covenants o£ the lease in about a year 
frôm the commencement of the lessee's opération under it, when it 
became insolvent and bankrupt. So it was that each party at the mak- 
ing of the lease foresaw the possibility, perhaps the probabihty, of 
the insolvency and bankruptcy of the lessee, agreed that the effect of 
such insolvency and bankruptcy should be to vest in the lessor the 
right at its élection then to end the term of the lease and take back 
the premises, and then took its chance of such insolvency and bank- 
ruptcy and signed the lease. And, as the condition and covenants un- 
'der considération were in the lease, every one who has succeeded to 
any interest in or lien upon any interest in the lease has taken that 
interest or lien under and subject to that condition and those cov- 
'enants, and has taken its or his chance of the insolvency or bank- 
ruptcy of the original or successor lessee thereunder. 

Nor was there anything in the condition and covenants of this 
lease evil in itself, or prohibited by law, or contrary to the public 
policy of State or nation. The condition and coveijants were not 
novel, but common provisions in leases. Conditions and covenants 
in leases of the same character hâve been repeatedly considered, and 
generally, nay almost universally, sustained and enforced, both by 
courts of equity and courts of law. Kann v. King, 204 U. S. 43, 
.S4, 63, 27 Sup. Ct. 213, 51 L. Ed. 360; In re Georgalas Bros. (D. C.) 
245 Fed. 129, 131, 132; Galbraith v. Wood, 124 Minn. 210, 212, 213, 
215, 216, 144 N. W. 945, 50 L. R. A. (N. S.) 1034, Ann. Cas. 191SB, 
609; In re Frazin, 183 Fed. 28, 29, 105 C. C. A. 320, 321, 33 L. R. A.. 
(N. S.) 745 ; Lindeke v. Associates Realty Co., 146 Fed. 630, 632, 636, 
639, 641, 77 C. C. A. 56, 58, 61, 64, 66; Brewster v. Lanyon Zinc 
Co., 140 Fed. 801, 813, 815, 816, 817, 818, 72 C. C. A. 213, 225, 227, 
228, 229, 230; Towle v. Pullen, 238 Fed. 107, 110, 112, 151 C. C. 
A. 183, 186, 188; Liggett Co. v. Wilson, 224 Mass. 456, 113 N. E. 
184, L. R. A. 1917A, 205 ; White v. Huber Drug Co., 190 Mich. 212, 
157 N. W. 60, 61, 63; Hepp Co. v. Deahl, 53 Colo. 274, 125 Pac. 
491; Negaunee Iron Co. v. Iron Cliffs Co., 134 Mich. 264, 96 N. 
W. 468, 472 ; Klein v. Insurance Co., 104 U. S. 88, 92, 26 L. Ed. 
662; Westbrook v. Schmaus, 51 Kan. 558, 559, 560, 33 Pac. 306. 

In Kann v. King, 204 U. S. 43, 57, 27 Sup. Ct. 213, 51 L. Ed. 360,, 
the lessee in a lease, whereby she was bound to pay the taxes every 
year, and the right of the lessee to terminate the lease and re-enter 
for breach of any of the conditions thereof was stipulated therein, 
brought a suit in equity against the lessor to enjoin the latter from 
maintaining landlord and tenant proceedings to recover possession 
of the premises, based upon the lessor's right of re-entry which had 
arisen from the failure of the lessee to pay the taxes. The Suprême 
Court first held that there was "no foundation for the contention that 
it was within the ordinary power of a court of equity to relieve from 
the forfeiture," then proceeded "to consider whether the case as made 
by the record is brought within the gênerai authority of a court of 
equity to relieve in cases of fraud, accident or mistake" (204 U. S> 
57, 27 Sup. Ct. 217, 51 E. Ed. 360), found no proof of accident or 
mistake, or of fraud or wrongdoing on the part of the lessor, re- 
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versed the decree against her, which had been rendered below, and 
directed the dismissal of the bill for want of equity. 

The Circuit Court of Appeals of the Second Circuit in In re Fraz- 
in, 183 Fed. 28, 29, 32, 105 C. C. A. 320, 33 L. R. A. (N. S.) 745, 
had a case in which a paragraph of the lease before it was identical 
in effect and nearly so in words with the provisions of the lease in 
hand regarding the rights of the lessor in case of bankruptcy of the 
lessee and the appointment of a receiver or a trustée in bankruptcy. 
There, as hère, the trustée in bankruptcy of the estate of the lessee 
applied to the District Court in the bankruptcy case for and obtained 
an order which prohibited the lessor from re-entering the leased 
premises by reason of the breach of the condition and covenants of 
the lease on this subject. The lessor fîled a pétition in the Circuit 
Court of Appeals to revise this order. That court heard and con- 
sidered the question on its merits and reversed the order of the Dis- 
trict Court, with costs. To the same efifect was the décision of the 
District Court as to the rights of the lessor under a like condition and 
covenant with référence to the efifect of the bankruptcy of the lessee 
in In re Georgalas Bros. (D. C.) 245 Fed. 129, 131, 132. 

In Galbraith v. Wood, 124 Minn. 212, 213, 215, 216, 144 N. W. 
945, 50 L. R. A. (N. S.) 1034, Ann. Cas. 191 5B, 609, the parties made 
a lease of a hôtel for a term of 15 years ; that lease provided that, 
if the lessee should be declared bankrupt or insolvent, the lessors 
might déclare the term ended, re-enter the premises, take and hold 
them. When the lease was made the lessee paid to the lessor $20,000 
on account of the rent for the third, fourth, and fifth years of the 15- 
year term. About 5 months after the making of the lease, the lessee 
was adjudged bankrupt, and the plaintifif was appointed his trustée 
in bankruptcy. On the same day the lessors gave notice to the les- 
see and trustée that they declared the lease ended, because the lessee 
was adjudged a bankrupt, and demanded possession of the premises. 
The trustée surrendered them, and sued the lessors for the $20,000 
that the lessee had paid to them on the rent for the third, fourth, 
and fifth years of the term. The Suprême Court of Minnesota held 
that under the terms of the lease the lessors had the right to déclare 
its term ended (124 Minn. 212, 215, 216, 144 N. W. 945, 50 L,. R. 
A. [N. S.] 1034, Ann. Cas. 1915B, 609) and to re-enter and take 
possession of the premises, and that the trustée could not recover the 
$20,000. 

In Brewster v. Lanyon Zinc Co., 140 Fed. 801, 813, 815, 816, 817, 
818, 72 C. C. A. 213, Judge Van Devanter (now Mr. Justice Van 
Devanter of the Suprême Court) delivered the opinion of this court 
upon the turning points in the case in hand. In that case the lessor 
in an oil and gas lease brought a bill in equity against the lessee for a 
decree that the term of the lease was ended, that he was entitled 
to the immédiate possession of the leased premises, that the lease 
was thenceforth void, and that it and its record be annuUed, because 
the lessee had failed to perform its implied covenants in the lease to 
-continue, after the first 5 years of the term thereof, with reasonable 
diligence, the work of exploration, development, and production, and 
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the lessor had notified the lessee that she elected to déclare the lease 
void, and had demanded a surrender and cancellation thereof under 
the provision therein that "a failure of second party to comply with 
any of the above conditions renders this lease null and void." The 
District Court had dismissed the bill on a demurrer for want of 
equity. This court held: That there was no express, but that there 
was an implied, covenant in the lease on the part of the lessee to con- 
tinue the exploration and development with reasonable diligence 
after the expiration of the first 5 years. That a covenant of that 
character was a condition of the lease, the brench of which entitled 
the lessor to avoid it (140 Fed. 812, 813, 815, 72 C. C. A. 213). To 
the same efifect are Liggett v. Wilson, 224 Mass. 456, 113 N. E. 184, 
L. R. A. 1917A, 205 ; Gilchrist v. Foxen, 95 Wis. 428, 70 N. W. 585 ; 
Knutson v. Bostrak, 99 Wis. 469, 75 N. W. 156; Glocke v. Glocke, 
113 Wis. 303, 89 N. W. 118, 122, 123, 57 L. R. A. 458). ^ That, while 
relief ag"'nst forfeitures may be granted where, as in failures to pay 
on time fixed money rents or installments of the purchase price of 
lands, damages from the breach are certain, and adéquate compen- 
sation may be made, such relief is never granted where the damages 
from the breach because of which the forfeiture is incurred cannot 
be ascertained with reasonable certainty (140 Fed. 816, 72 C. C. A. 
213). To the same effect are 1 Pomeroy's Equity Jurisprudence (4th 
Ed.) § 454; Geffert v. Gefïert, 97 Kan. 57, 157 Pac. 384; Eiddle 
V. Cook, 209 Fed. 182, 126 C. C. A. 130; Klein v. Ins. Co., 104 U. 
S. 88, 92, 26 L. Ed. 662; Westbrook v. Schmaus, 51 Kan. 558, 559, 
560, 33 Pac. 306; Towle v. Pullen, 238 Fed. 107, 110, 111, 151 C. 
C. A. 183. That there is no insuperable objection to the enforcement 
of a forfeiture by a court of equity, and, when that is more con- 
sonant with the principles of right, justice, and morality than to with- 
hold relief, or when there is full, clear, and strict proof of a légal 
right to a forfeiture, equity follows the law and enforces it (140 
Fed. 819, 820, 72 C. C. A. 213). To the same effect are Brown v. 
Vandergrift, 80 Pa. 142, 148; Cherokee Const. Co v. Bishop, 86 Ark. 
489, 112 S. W. 189, 190, 192. 194; Negaunee Iron Co. v. Iron Cliffs 
Co., 134 Mich. 264, 96 N. W. 468, 472; Leach v. Leach, 4 Ind. 628, 
629, 58 Am. Dec. 6^2. And this court reversed the dismissal of 
the bill and ''irected the court below to proceed to hear, détermine, and 
adjudge the case in accordance with thèse rules. 

[2] In view of the facts and décisions which hâve now been re- 
viewed, why should the covenants of the lessee and the condition of 
the lease in hand be avoided, their performance prohibited, and the 
lessor deprived of the use of the leased premises that their terms 
assure to him? Counsel for the trustée of Philbin's estate answer, 
because it would be harsh and unconscionable not to do so. They 
say that, when Philbin bought the lessee interest in the lease, it pro- 
vided that the lessee should hâve the use of the premises, renf free, 
for the remainder of t':e 15 years, which was about 8 years; that 
he paid to his assignor McGilton $9,000 for that use ; that the trustée 
is now offered $12,000 for this use, if the court will avoid the con- 
dition of the lease and the covenants of the lessee, and adjudge it to 
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him exempt therefrom; and that for the benefit of the creditors of 
Philbin a court of equity ought so to do. AU the riglits and interest 
of the creditors of Philbin, if any, are derived from him. Against the 
lessor neither the trustée nor any créditer of Pliilbin has any greater 
right or interest in the leased premises or the lease than Philbin has, 
and the contentions of counsel in their behalf will therefore be dis- 
cussed under his name. It is true that, when Philbin bought the 
lessee interest, the lease provided that the lessee should hâve the 
use of the premises, rent free, for the remainder of the term, but only 
on the condition that, if the lessee became insolvent or bankrupt, the 
lessor might at its élection end the term of the lease and the lease it- 
self, and take immédiate possession of the premises free therefrom. 
Philbin bought subject to that condition, and assumed the covenants 
of the lease that on lus insolvency or bankruptcy ail his interest and 
right thereunder should cease at the option of the lessor. That this 
condition and thèse covenants did not render the lease or the contract 
it évidences harsh or unconscionable is demonstrated by the fact that 
Philbin paid $9.C00, and another now offers $12,000, for the lessee 
interest in it, subject to this condition. 

Under the terms of the lease it was indispensable to the validity 
of the assignment of the lease to Philbin that the lessor give its writ- 
ten consent thereto. Induced by this condition of the lease, and the 
lessee's covenants to surrender the lease and premises on his insol- 
vency or bankruptcy, the lessor so consented. If there was such 
equity in the trustee's case hère that the condition and covenants 
should be avoided, then the court ought certainly to avoid the lessor's 
consent to the assignment of the lease to Philbin and to put the parties 
as nearly as possible in their original positions, and in that case the 
trustée would hâve no more interest in the lease and the premises than 
if the covenants and the conditions were enforced. The fact is, 
however, that the contract was fair and just. Philbin and the re- 
spondent knew the condition and the covenants in the lease. He bought 
the chance of the use of the leased premises, rent free, for the 8 
years, on the condition that he should not hâve that use after his 
insolvency or bankruptcy, if either occurred during the 15 years. 
The respondent consented to the assignment of the lease to Philbin 
in reliance upon the chance that he would soon become insolvent 
and bankrupt, and that then it could take back the premises. It is 
no ground for relief from a fair contract that a contemplated future 
contingency became an actuality somewhat earlier or later than the 
parties to the agreement as to the effect of its occurrence expected 
when they made it, and thus rendered the contract more or less béné- 
ficiai than they respectively anticipated that it would be at that time. 
Marble Co. v. Ripley, 77 U. S. (10 Wall.) 339, 355, 356, 357, 19 L. 
Ed. 955; Texas Co. v. Central Fuel Oil Co., 194 Fed. 1, 21, 114 C. 
C. A. 21, 41. So it is that, if anything harsh or unconscionable crept 
into the situation of thèse parties, it did not inhere in the lease, or 
in its condition or its covenants, nor was it caused by any act or omis- 
sion of the respondent. It was the early advent of the insolvency 
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and bankruptcy of Philbin, and that alone, which caused it, and 
for that advent the lessor was not responsible. 

Counsel for the trustée contend that the decree below should be 
sustained, in view of the opinion and décision of the District Court 
in In re Larkey, 214 Fed. 867. There was in that case a condition 
in the lease similar to that in the lease hère under considération. An 
involuntary pétition in bankruptcy was filed against the lessee and 
the District Court appointéd a receiver thereunder. The leased prem- 
ises were and continued to be in the possession of third parties un- 
der a sublease from the lessee that had been made with the consent 
of the lessor. The lessor filed a pétition in the bankruptcy proceeding 
for the recovery of the premises on account of the breach of the 
condition and covenants of the lease, and there was a hearing there- 
on; but before the court filed its opinion an adjustment had been 
made between the lessee and his creditors, and there never was any 
adjudication in bankruptcy. The court held, first, that there had 
been no breach of the condition ; and, second, that if there had been,. 
nevertheless, in view of the facts which hâve been stated, and es- 
pecially of the fact that the sublessees, whom the lessor had approved 
and who ofïered ample security for the payment of the rent, were 
in possession of the premises, the equity of the lessor's daim was 
not such as to successfully invoke the action of a court of equity. 
In view of the authorities that hâve been cited, the facts of this 
Larkey Case differ too radically from those of the case at bar to 
make it indicative of the conclusion which ought to be reached in 
this case. Many other décisions, opinions, and statements in text- 
books hâve been cited and discussed by counsel for the trustée. They 
hâve not escaped our careful perusal and considération. None of 
them, however, has been found which sustains such a decree as that 
in hand upon a similar state of facts, and they and the exhaustive 
arguments of counsel hâve failed to persuade that there is any equity 
in the claim, pétition, or proof of the trustée in this case. The record 
présents full, clear, and strict proof of the right of the respondent, 
as a matter of law, to the termination of the term of the lease and 
the lease itself, and to the return of the leased premises to it upon 
the service of its notice of élection to enforce that right, and in such 
a case equity ought to and it does follow the law and enforce the right. 
The decree and orders below must there fore be reversed. 

[3] The trustée, however, in his pétition has prayed for more. He 
has prayed that the court détermine the rights of the respondent and 
of the trustée respectively in the leasehold estate. The leased prem- 
ises are in the possession of the trustée. The respondent cannot take 
possession of them from him or from the court below without the 
order of that court or of this court. That court therefore had, and 
on this appeal this court has, jurisdiction of the property in contro- 
versy and of the parties to this litigation, and where a court of equity 
has such jurisdiction it has the power, and in the interest of the 
speedy administration of justice it is often its duty, to détermine the 
rights of the parties, direct the disposition of the property, and end 
the litigation. It is thought, upon considération, that this course ought 
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to be pursued in this case to that end. AU the arguments, suggestions, 
and authorities of counsel hâve received considération, and it is 
decided and concluded that the term of the lease involved in this 
controversy terminated when the respondent's notice, dated May 10, 
1918, of its élection to déclare the lease forfeited and the term thereof 
ended, was served on or first came to the notice of Philbin or the trus- 
tée; that since that date, as against the respondent, the Empress 
Théâtre Company, neither Philbin nor the trustée has had any right, 
title, or interest in the leased premises or under the Içase, or any 
right to the possession or use thereof, but that the respondent has 
had since that time and still has the right to the exclusive possession 
and use of the premises ; that the respondent is entitled to the im- 
médiate delivery to it by the court below and the trustée of thèse 
premises, and to the payment tp it by the trustée as a part of his ex- 
pansés of handling the estate of the bankrupt, of the reasonable value 
of the use thereof from the termination of the term of the lease afore- 
said to the time of such delivery, and to the payment of its costs in 
the proceedings in the court below and in this court which he in- 
stituted by the filing of his pétition for the relief granted by the orders 
reversed. 

Let the order and decree of the court below, and the order of the 
référée referred to therein, be reversed, and let this case be remand- 
ed to the court below, with instructions to take further proceedings 
in accordance with the views expressed herein. 
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Fefore KNAPP and WOODS, Circuit Judges, and WADDILL, 
District Judge. 

KNAPP, Circuit Judge. Plaintiff in error, hereinafter called de- 
fendant, was convicted of a violation of the White Slave Traffic Act 
(Comp. St. §§ 8812-8819). The indictment contains four counts. 
There was a verdict of guilty on the first tvvo counts and of not guilty 
on the remaining counts. The trial court overruled a demurrer to the 
indictment, and this is assigned as error. As applied to the counts 
on which défendant was convicted, the objections to the indiccment 
seem to us so wanting in merit as not to require discussion. The of- 
fense charged is set out substantially in the language of the statute, 
and the allégations fully apprised défendant of the charge he was call- 
ed upon to meet. It is enough to say that in our opinion the first two 
counts are sufficient in form and substance, and the demurrer was 
pruj)erly overruled. 

On the merits the case for the government briefly stated is this: 
Défendant lived near Benwood, which appears to be a suburb of 
Wheeling, W. Va. Across the river is the town of Bridgeport, in Bel- 
mont county, Ohio. The prosecuting witness, a girl barely 16 years 
old, lived in that county a few miles out in the country from Bridge- 
port. The défendant became acquainted with her in the latter part of 
July, 1918, at a carnival in Bridgeport. They went out riding in his 
automobile that night, with some other persons, and did not return un- 
til 3 or 4 o'clock in the morning. Two days later he made an appoint- 
ment by téléphone to meet her that evening on the road near her home, 
and took her on an automobile ride. Their illicit relations com- 
menced during that ride. There was a similar meeting the next and 
following nights. On Saturday evening, the 3d of August, they went 
to Bellaire, Ohio, where they stopped at a hôtel and spent the night; 
he registering them as man and wife. The next morning he took her 
to a point near her home, and made an arrangement to meet her again 
in the afternoon at the same place. She joined him there, with a 
suit case in which she had packed her clothing and other belongings, 
and he took her in his automobile across the river to Wheeling, where 
he procured a room for her at a boarding house kept by a Mrs. Davis. 
He paid for her lodging for a week in advance, and at its expiration 
paid for another week. During her stay there of some 10 days, and 
later at a house next door, he visited her almost every evening and 
remained until a late hour. He frequently took her out to ride in his 
automobile, and on one such occasion they crossed the river to call on 
her mother, not at her home, but at the house of her sister, with whom 
she was staying. They returned a few hours later to the boarding 
house in Wheeling, and their illicit intercourse continued thereafter 
the same as before. 

The defendant's version of their first meeting and subséquent re- 
lations was not materially différent from the girl's own testimony, 
except that he stoutl}^ denied having taken her in his automobile over 
to Wheeling on the Sunday in question, or having had anything to do 
with her going there at that time. On the contrary, he says he drove 
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her to Bridgeport, where he left her, and returned alone by another 
bridge, and that he was surprised to find her in WheeHng when he got 
there. In short, he asserts that she went to Wheeling that day with- 
out his knowledge or conriivance and wholly against his wish. 

The question of how and why she first went to WheeHng is the only 
question of substantial dispute which the record discloses. We need 
only say that this issue was properly submitted to the jury, and that 
on her testimony and related circumstances the jury were amply war- 
ranted in finding that she was transported by the défendant in Inter- 
state commerce for the purpose prohibited by the act; and if that 
were the only question we should hâve no hésitation in aflirming the 
judgment of conviction. 

As just stated, the défendant, whilst vigorously denying that he 
had anything whatever to do with the girl's first going to Wheeling, 
gave oractically the same account as she did of what happened after- 
wards, including his visits to and intercourse with her at the boarding 
house, and their fréquent automobile rides into the country, on one 
of which they crossed the river into Ohio to visit her mother, as above 
related. Having référence to his testimony in this regard, the learned 
trial judge charged the jury as follows: 

"And even if you should beliove his statemont entirely, that he did not aid 
or transport or cause to he transported for this purpose the woman or girl 
alleged from the state of Ohio to West Virginia, for tins unlawfui purpose, yet 
if you believe what he has substantially admitted, that after slie was over hère 
in West Virginia he transported her baclt to Ohio, and then brought her back 
to West Virginia, for the purpose of having illicit commerce witli her, he has 
violated this statute, and it is your duty to find him guilty." 

The jury evidently understood this to mean that the mère fact of 
going into another state with the girl and returning, under the cir- 
cumstances stated, established the defendant's guilt, if he thereafter 
continued to hâve intercourse with her. We are unable to give assent 
to this proposition. To do so would in our opinion put a construction 
upon the act not permitted by its terms or embraced within its intended 
scope, to say nothing on the point that the statute so construed would 
probably be beyond the power of Congress to enact. When the girl 
first went to Wheeling, whether of her own accord or transported 
there by défendant, siie took her clothing and other personal efïects 
with her and became domiciled in the state of West Virginia ; and she 
continued to réside there for a considérable time, as appears, at least 
until after the défendant was arrested. When she left her boarding 
place on the day they visited her mother in Ohio, she did not abandon 
her place of temporary abode, or take her belongings with her, or go 
to the home where she had formerly lived with her parents. In short, 
she obviously intended when they set out to come back to Wheeling the 
same day, and we think it cannot be said upon the undisputed testi- 
mony that défendant brought her back for the "purpose" prohibited 
by the act. The crossing into Ohio and returning on that occasion 
was a mère incident of their asssociation, which did not bring about 
or in any way contribute to the immoral conduct that followed. We 
are convinced that a violation of the statute cannot be predicated upon 
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such an incident. Granted that he may hâve had in mind at the time 
that he would continue to do what he had been doing, it does not fol- 
low and cannot in reason be held that this trip was the interstate trans- 
portation of the giri for the purpose of engaging in immoral practices. 
It was not a means to that end, and therefore not of itself a violation 
of the statute. As the Suprême Court says in the Caminetti Case, 242 
U. S. 470, 491, 37 Sup. Ct. 192, 197 (61 L. Ed. 442, L. R. A. 1917F, 
502, Ann. Cas. 1917B, 1168): 

"It may De coneeded, for the purpose of the argument, that Congress has 
no power to punish one who travels in interstate commerce merely because 
he has the Intention of committing an Illégal or immoral act at the conclusion 
of the journey. But this act Is not concernée! with such instances. It seeks 
to reach and punish the movement In interstate commerce of women and 
glrls with a view to the accomplishment of the unlawful purpose prohibited." 

That is to say, the interstate tratîsportation denounced by the act 
raust hâve for its object, or be a means of effecting, or at least of fa- 
cilitating, the sexual intercourse of the parties. But the mère fact that 
a journey from one state to another is foUowed by such intercourse, 
when the journey was not for that purpose, but whoUy for other rea- 
sons, to which intercouruse was not related, cannot be regarded as a 
violation of the statute. And so this court held, in Van Pelt v. United 
States, 240 Fed. 346, 153 C. C. A. 272, h. R. A. 1917E, 1135, a case 
involving the same principle, that where an interstate journey was 
taken definitely for another purpose, and would hâve been taken in any 
event, the fact that illicit intercourse took place in the course of the 
journey, as an incidental occurrence, did not bring the case within 
the meaning and intent of the statute, and would not sustain a verdict 
of guilty against the accused. See, also, Welsch v. United States, 220 
Fed. 764, 136 C. C. A. 370. 

We need not pursue the argument. In view of defendant's déniai 
that he transported the girl to Wheeling in the first instance, and 
the testimpny of witnesses to lier déclarations that she went there by 
herself and of her o'wn accord, it is manifest that the verdict of the 
jury may hâve been based upon, or at least influenced by, the instruc- 
tion of the court that the subséquent automobile ride into the state of 
Ohio and back to Wheeling, which the défendant admitted, was of it- 
self a violation of the act, for which it was the duty of the jury to find 
him guilty. If that instruction was erroneous, because it involved an 
unwarranted construction and application of the statute, the conclusion 
is unavoidable that he was wrongf ully convicted ; and so we are con- 
strained to hold. 

Inasmuch as the instruction hère considered was virtually the only 
proposition of law laid down by the court, we are of opinion that an 
exception to the charge as a whole was sufficient to raise the question. 
Even if this were not so it would nevertheless be our duty in a case 
like this to notice "a plain error not assigned." 

The judgment will be reversed, and the cause remanded, with in- 
structions to grant a new trial. 

Reversed. 
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GRIFFIN et al. v. LENHART et al. 

In re SBMANS. 

(Circuit Court of Appeals, Irourth Circuit. April 17, 1920.) 

No. 1730. 

1. Banlsruptcy <S=>217 (3) — State court has jurisdiction to enforce attach- 

ment liens established more than four months prior to banliniptcy. 

Where attachments were issued by a state court, levied on lands, judg- 
monts rendered for plaintiffs, and tlieir attachment liens established, 
more than four months before bankruptcy of défendant, the jurisdiction 
of the State court to enforce the liens cannot be interfered with by the 
bankruptcy court. 

2. Bankruptcy <©=*217(3) — Liens which state court has exclusive jurisdiction' 

to enforce. 

Where a state court lias obtained complète jurisdiction by hostile pro- 
ceedingg, which creditors hâve instituted for the enforcement of their 
demands, and in which creditors hâve acquired liens on property more 
than four months before the flling of the pétition in bankruptcy, the dis- 
position of the property for payment of the liens should be left to the 
state court, without interférence from the court of bankruptcy. 

Appeal from the District Court of the United States for the North- 
ern District of West Virginia, at Wheeling, in bankruptcy ; Alston G. 
Dayton, Judge. 

In the matter of Isaac W. Semans, bankrupt ; C. E. Lenhart, W. W. 
Parshall, and Frederick G. Kay, trustées, etc. Lily M. Grififin, as com- 
mittee for Sheridan R. Griffin, an insane person, and others appeal 
from an order of the District Court. Reversed. 

See, also, 266 Fed. 675. 

M. G. Sperry and George M. Hoffheimer, both of Clarksburg, W. 
Va. (R. S. Douglass and E. Bryan Templeman, both of Clarksburg, 
W. Va., on the brief), for appellants. 

John J. Coniff, of Wheeling, W. Va. (E. C. Higbee, of Uniontown,. 
Pa., on the brief), for appellees. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

WOODS, Circuit Judge. A pétition in bankruptcy was filed against 
Isaac W. Semans in the District Court for the Western District of 
Pennsylvania May 29, 1917, and he was adjudicated bankrupt July 
31, 1917. A pétition was also filed against Josiah V. Thompson in the 
same court August 20, 1917, and he was adjudicated baïikrupt Septem- 
ber 10, 1917. Anciltary proceedings were instituted in the District 
Court for the Northern District of West Virginia, where both bankrupts 
had property. About two years prior to the adjudication of Semans and 
Thompson as bankrupts, the several appellants obtained, in chancery 
suits brought by them, respectively, in the circuit court of Harrison 
county, W. Va., attachments against the property of Semans, and, ex- 
cept in the cases of Supler and the Empire National Bank, against the 
property of Thompson. Thèse attachments were levied on tracts of 

^saFoi otlier caaeB see same topic t KEY-NUMBBR In ail Key-Numbered Digeste & Indexe». 
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land ovvned by Semans and Thompson, situated in various countîes 
in West Virginia. The orders of attachment were duly returned, no- 
tice oi Hs pendens filed, and the attachment suits proceeded to decrees 
that Semans and Thompson were indebted to the respective appellants 
(except Supler, John W. Brown, Buena W. Brown, and Empire Na- 
tional Bank) in the sums of money ascertained by the court, vvith in- 
terest and costs, that property had been attached as above mentioned, 
and that the respective appellants were entitled to hâve the property 
so attached, or so much thereof as might be necessary for that pur- 
pose, sold to pay the debts so ascertained, with interest and costs. The 
. court did not order or decree the sale of the attached property, but of 
its further directions and decrees in the premises the court took time 
to consider. 

On May 10, 1917, the above-mentioned decrees having been entered 
by the state court, ail the appellants and the other attachment creditors 
of Thompson in that court (except one William Morgan) moved that ail 
the attachment suits be heard together, and that ail of the causes be 
referred to a commissioner in chancery to ascertain and report ail of 
the attached property and the liens thereon. After argument, the 
circuit court took time to consider the motion. This motion is still 
pending and undetermined, because of the pendency of several con- 
sécutive injunction M^rits. As to thèse injunction proceedings it is 
only necessary to say that they hâve been dismissed, and that until 
they were dismissed they prevented further proceedings in the attach- 
ment suits. 

On January 21, 1919, C. E. Lenhart, Frederick G. Kay, and W. W, 
Parshall, trustées of the estate of Semans, bankrupt, filed a pétition in 
the United States District Court for the Northern District of West 
Vir"-inia, setting forth an afrreement entered into between themselves 
and J. M. MacDonald for the sale at a valuation of $800 an acre of 
the undivided one-half interest of Semans in a tract of coal land lo- 
cated in Harrison county, W. Va., which was included in the attached 
property of Semans. The trustées asked in their pétition that the 
agreement for sale to MacDonald be ratified and confirmed, alleging 
thîit the property of Semans within the jurisdiction of the court greatly 
exceeded in value the amount of liens and incumbrances against it 
and that it was advantageous to consummate the sale. 

On February 18, 1919, the appellants in this case filed jointly a mo- 
tion in the District Court to dismiss the pétition of the trustées and an 
answer thereto, setting forth in their answer that under proceedings in 
the circuit court of Harrison county the attachments had been levied 
more than four months prior to the filing of pétition in bankruptcy, and 
that that court had acquired prior and exclusive jurisdiction over the 
prone'ty of the bankrupt for the enforcement of the attachment liens 
isy sale. On March 29, 1919, the District Court overruled the motion 
to dismiss, and ordered the consummation of the sale to MacDonald. 
The decree directed that the sale be free of ail the attachment liens, 
which liens were trarisferred to the purchase price subject to such dé- 
fenses as might be made against them. This ruling we are asked to 
.review. 
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[1] In brief, the case is this: Under attachment liens acquired in 
the State court on the land more than four months before the filing 
of the pétition in bankruptcy, the state court, in équitable proceedings 
instituted by creditors to enforce the attachments more than four 
months before the filing of the pétition, had adjudged the amounts due 
and was proceeding to enforce the attachment liens by sale of the land. 
The question is whether the court of bankruptcy should by the order 
appealed from take the control of the attached property from the state 
court. 

Doubtless it might hâve been held with strong reason that the court 
of bankruptcy upon adjudication drew to itself for the purpose of ad- 
ministration ail the assets and liabilities of the bankrupt of every form, 
giving, however, full effpct to ail liens lawfuUy acquired more than 
four months before the filing of the pétition. But the Suprême Court, 
considering the reasons stronger for a différent view, laid down the 
gênerai rule that, where a state court has obtained complète jurisdic- 
.tion by proceedings, either légal or équitable, instituted by creditors 
for the enforcement of their demands, and under which they hâve ac- 
quired liens upon the property more than four months before the filing 
of the pétition, the state courts shotild proceed with the enforcement 
of the liens and a final disposition of the property and of the cause 
without interférence from the bankruptcy court. Eyster v. Gafï, 91 U. 
S. 521, 23 L. Ed. 403 ; Pickens v. Dent, 106 Fed. 653, 45 C. C. A. 522 
(4th Circuit) ; Metcalf v. Barker, 187 U. S. 165, 23 Sup. Ct. 67, 47 h. 
Ed. 122; Pickens v. Roy, 187 U. S. 177, 23 Sup. Ct. 78, 47 L. Ed. 
128. The authority of Metcalf v. Barker, 187 U. S. 165, 23 Sup. Ct. 
67, 47 L. Ed. 122, is recognized, and the distinction between an attach- 
ment or any other liens created more than four months before the fil- 
ing of the pétition and one created within the four months period, is 
restated in Clarke v. Larremore, 188 U. S. 486, 23 Sup. Ct. 363, 47 
L. Ed. 555 ; Globe Bank & Trust Co. v. Martin, 236 U. S. 288, 35 
Sup. Ct. 377, 59 L. Ed. 583 ; Stellwagen v. Clum, 245 U. S. 605, 38 
Sup. Ct. 215, 62 L. Ed. 507; New River Coal Land Co. v. Ruffner 
Bros., 165 Fed. 881, 91 C. C. A. 559 (4th Circuit); Bank of Andrews 
v. Gudger, 212 Fed. 49, 128 C. C. A. 505 (4th Circuit) ; Blair v. Brai- 
ley, 221 Fed. 1, 136 C. C. A. 524. The rule stated is in no wise aflfected 
by In re Watts, 190 U. S. 1, 23 Sup. Ct. 718, 47 L. Ed. 933. In that 
case, under a bill filed in the state court about December 28, 1902, by a 
créditer alleging the insolvency of Zier & Co., a receiver was appoint- 
ed, and creditors were called in and enjoined from bringing other ac- 
tions. About a month after February 6, 1903, the pétition in bank- 
ruptcy was filed by a creditor, and a receiver appointed by the fédéral 
court. The proceedings by which the state court acquired custody 
were begun, and the lien of creditors on the assets by virtue of the pro- 
ceedings therein accrued within four months of the filing of the péti- 
tion. The court, in holding that the property should be surrendered 
to the bankruptcy court, said: 

"The bankruptcy law is paramount, and the jurlsdictlon of the fédéral courts 
in bankruptcy, where property Involved in the administration of the af- 
fairs ôf insolvent persons and corporations, is essentially exclusive." 
266 F.— 43 
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But the case décides nothing as to the effect of the lien of an attach- 
ment or the appointment of a receiver in a state court more than four 
months before the fihng of the pétition in bankruptcy. 

In United States Fidelity Co. v. Bray, 225 U. S. 205, 32 Sup. Ct. 
620, 56 ly. Ed. 1055, nothing naore was decided than that the bankrupt- 
cy court had exclusive jurisdiction of questions arising in that court 
and of the disposition of funds in its hands, and that it had no power 
to direct the détermination of thèse matters in a separate suit. 

In Commercial T. & S. Bank v. Busch-Grace Co., 228 Fed. 300, 
142 C. C. A. 592, the trust deed involved, considered as a gênerai as- 
signment, was executed December 31, 1914. On January 6, 1915, un- 
secured creditors filed a bill under a state statute in a state court, 
charging insolvency, praying receivership and distribution of assets 
among creditors. The state court had ordered a référence to ascertain 
creditors, but had not taken custody, by receiver or otherwise, of prop- 
erty when the pétition in bankruptcy w^as fîled June 2, 1915. It was 
held that the bankruptcy court had exclusive jurisdiction, for the dis- . 
tinguishing reason that the proceedings in the state court, under the 
law of Tennessee, did not constitute a lien; that there was no prior 
lien and no custody of the property by the state court. Thus the court 
expressly distinguished the case from Pickens v. Roy, 187 U. S. 177, 
23 Sup. Ct. 78, 47 L. Ed. 128 and Metcalf v. Barker, 187 U. S. 165, 
23 Sup. Ct. 67, 47 L. Ed. 122. 

In Union Electric Co. v. Hubbard, 242 Fed. 248, 155 C. C. A. 88, 
this court expressed the view that, even when the conditions exist un- 
der which the court of bankruptcy could remove the assets from the 
state court, it would décline to do so when it was perf ectly évident that 
no benefit could resuit to creditors. This was on the ground that a 
court should not exercise its power to do a futile thing. 

[2] We shall not undertake the hopeless task of reconciling the ap- 
parently conflicting reasoning of the courts in other important cases 
bearing on the subject. We venture to think, however, that there is a 
distinction under which the cases relied on by appellees will, in actual 
adjudication, turn out to be entirely consistent with each other, and 
with ail the cases above cited. It is this : Where a state court has ob- 
îained complète jurisdiction by hostile proceedings, which creditors 
hâve instituted for the enforcement of their demands, and in which 
creditors hâve acquired liens on property more than four months be- 
fore the filing of the pétition in bankruptcy, the disposition of the 
property for payment of the liens should be left to the state court, 
without interférence from the court of bankruptcy. In such case the 
trustée in bankruptcy is interested only in the surplus proceeds of 
sale, and in having the suit in the state court pressed with due dili- 
gence. 

But this rule does not apply to protective proceedings instituted in 
a state court. The principle of the bankruptcy statute paramount to 
ail others is that ail creditors shall hâve the right to a speedy winding 
up of the bankrupt business and distribution of the assets. No credi- 
tors can be deprived of this right by a proceeding instituted at any time 
in a state court by an insolvent or any of his creditors, for the pùrpose 
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of continuing his business or protecting the assets against credîtors, or 
in any way delaying creditors. This is none the less true, although one 
of the objects of the creditors' proceedings in the state court be to ac- 
quire a lien, and the actual resuit be the création of a lien more than 
four months before the filing of the pétition in bankruptcy. 

Protective proceedings of that nature were involved in Bank of An- 
drews V. Gudger, 212 Fed. 54, 128 C. C. A. 505, where creditors were 
not parties. In that case the court said: 

"Such a case is entirely apart from those cases in wliich a créditer lias gone 
into the state court and established or acquired by his suit a légal or équi- 
table lien on the property in the hands of the court four months before the 
fliing of the pétition in bankruptcy. In such cases the courts hâve held that 
the creditor is entitled to enforce his lien in the first court that acquired 
jurisdiction. The distinction is also évident between thls case and those case.s 
where the state court held the property by Its receiver, and there was no 
question of the subséquent coming into existence of facts giving rise to the 
right to invoke the exclusive jurisdiction of the fédéral court." 

In Graham Mfg. Co. v. Davy-Pocahontas Coal Co., 238 Fed. 488, 
151 C. C. A. 424, the same principle was involved. Though creditors 
were parties to the proceedings in the state court instituted more than 
four months before the pétition in bankruptcy was filed, the main 
purpose was to protect the debtor or corporate stockholders against the 
immédiate enforcement of the claims of creditors, and to carr}' on the 
business, either permanently or to convenient liquidation. 

In the case now before us it appears from the record that the at- 
taching creditors were at ail times pressing the enforcement of their 
liens acquired in proceedings instituted in the state court more than 
four months before the filing of the pétition in bankruptcy, in an atti- 
tude of hostility to the debtors. In such a case the state court must be 
allowed to carry forward to completion the enforcement of the at- 
tachment liens, without interférence from the court of bankruptcy. 

Reversed, 



GKIFFIN et al. v. LKNHART et al. 

In re SEMANS. 

(Circuit Court of Appeals, Fourth Circuit. April 17, 1920.) 

No. 1719. 

Baiikniptcy <S=440 — Order reviewable by appeal. 

An order directlng sale of real estate of bankrupt over objection of 
creditors, who had established attachment liens on the property by judg- 
ment of a state court more than four months prior to the bankruptcy, 
held made in a controversy arising in bankruptcy proceedings, and review- 
able by appeal, and not by pétition to revise. 

On Pétition to Superintend and Revise, in Matter of Law, Pro- 
ceedings of the District Court of the United States for the Northern 
'District of West Virginia, at Wheeling, in Bankruptcy; Alston G. 
Dayton, Judge. 

«gcsFor other cases see same topio & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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In the matter of Isaac W. Semans, banknipt. Pétition by Lily M. 
Griffin, as committee for Sheridan R. Griffin, an insane person, and 
others, to revise an order of tlie District Court. Dismissed. 

See, also, 266 Fed. 671. 

M. G. Sperry and George M. Hoffheimer, both of Clarkshiirw W. 
Va. (R. S. Douglass and E. Bryan Templeman, both of Clarksburg, 
W. Va., on the brief), for petitioners. 

John J. Coniff, of Wheeîing, W. Va. (E. G. Higbee, of Uniontown, 
Pa., on the brief), for respondents. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

WOODS, Circuit Judge. This was a controversy arising in a bank- 
ruptcy proceeding, and therefore the decree of the District Court is 
reviewable by appeal. The appeal has heen sustained in an opinion 
filed this day. 266 Fed. 671. The pétition to superintend and revise 
is therefore dismissed. 

Dismissed. 



LEDERER, Collpctor of Internai Revpnne, v. STOCKTON.» 

(Circuit Court of Appeals, Thlrd Circuit. July 8, lyiiW.) 

No. 2547. 

Interral revenue ®=7 — Fond in fact owned by fiospital not subject to Incomflf 
tax. 

Where a testator bpqneathed his resirtuary estate to a hospital, to b« 
held by a trustée, suhject to pa.yment of certain life annuities, and the 
trustée Invested the fund in a loan to the hosi)ital, which was its owner, 
on payment of sufficient Interest to cover administration charges and 
the small annuity to the sole survlving annnitant, the income of such fund 
hrld not subject to tax under Act Oct. 3, 1913, or under Act Sept. 8, 1916, 
(Comp. St. ï 633Ga et seq.), both of which by pertinent provisions ex- 
pressly déclare the purpose to exempt from tax the income of any "cor- 
poration or association organized and opeiated exclusively for • • • 
charitable • • • purposes" (section U33Gk). 

In Error to the District Court of the United States for the Eastem 
District of Pennsylvania ; Oliver B. Dickinson, Judge. 

Action by Alexander D. Stockton, sole surviving trustée under the 
will of Alexander J. Derbyshire, deceased, against Ephraim Lederer, 
Collector of Internai Revenue. Judgment for plaintiff, and défendant 
brings error. Affirmed. 

For opinion below, see 262 Fed. 173. 

Charles D. McAvoy, U. S. Atty., and Robert J. Sterrett, Asst. U. 
S. Atty., both of Philadelphia, Pa., for plaintiff in error. 

James Wilson Bayard and Prichard, Saul, Bayard & Evans, ail of 
Philadelphia, Pa., for défendant in error. 

J. G. Rogers, of Williamsport, Pa., for Bureau of Internai Revenue. 

Before BUFFINGTON, WOOLEEY, and HAIGHT, Circuit 
Judges. 

C=3For other cases see same topic & KBY-NUMBSR in ail Key-Numbered Digeste & Indexes 
•Certlorari granted 254 U. S. — , 41 Sup. Ct. 16, «6 L. Ed. — . 
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BUFFINGTON, Circuit Judge. In the court below, Stocktou, 
trustée under the will of Alexander J. Derbyshire, brought suit and 
recovered a verdict against Lederer, United States collecter of in- 
ternai revenue, to recover income taxes illegally, as he alleged, col- 
lected from him. On entry of judgment on such verdict, the défend- 
ant sued out this writ. 

By his will Alexander J. Derbyshire, who died in 1879, devised his 
residuary estate to "the contributors to the Pennsylvania Hospital," 
a corporation of Pennsylvania created for charitable uses and pur- 
poses, and no part of the net income thereof is for the benefit of any 
private stockholder or individual. The devise was suhject to the pay- 
ment to certain annuitants, ail of whom, save one, hâve died. The 
residuary estate amounts to several hundred thousand dollars, its an- 
nual income is substantially $15,000 and upwards, and the remaining 
annuity is for a few hundred dollars per year. The construction of 
the will came before the Suprême Court of Pennsylvania in Biddle's 
Appeal, 99 Pa. 525, wherein the title to the residuary estate was ad- 
judged vested in the hospital; the court saying: 

"The residuary devise, being in trust for a cliaritable use and purpose, 
eomes within tlie proviso to tlie ninth section of the aot of April 18, 1853, and 
therefoi-e is not within the prohibitory clause of the section forbidding ac- 
cumulations after the death of the testator for a term longer than therein 
specified." 

The court further held that it should not be paid to the hospital 
until after the death of ail the annuitants. As stated by the court be- 
low in its opinion: 

"Resort was then had to the practical expédient of the trustée investing 
the funds of the estate in the form of a loan to the institution representing 
the eharity, upon which loan the oharity paid an interest siiflficient to take 
eare of the administrative charges and the paymeut of the annuities. The 
annuities hâve ail tallen in, except one small one." 

It will thus be seen that, while the residuary estate remains theo- 
retically and for purposes of accounting in the hands of the trustée, 
it is already in the possession of the hospital in the shape of money 
loaned on mortgage, and upon such loan the hospital is paying to the 
trustée only such interest as takes care of administrative charges and 
the surviving annuity. Under such circumstances, the collector as- 
sessed and collected, under protest, from the trustée on June 26, 1917, 
the sum of $4,273.42, being on the income of the residuary estate for 
the years 1913, 1914, 1915, and 1916, and on June 11, 1918, an income 
and excess profit tax of $6,842.02 upon the income of the residuary 
estate of 1917. It is, of course, apparent the trustée has no financial 
interest in the residuary payment, and while this large sum is in 
theory assessed as a tax on income received by the trustée or the tes- 
tator's estate, the whole sum is paid at the expense, and from the 
property, of the hospital. The question, then, in substance and prac- 
tice, résolves itself into this : Is this hospital liable for income tax ? 

In view of the fact that Congress in the pertinent taxing act of 1913 
(Act Oct. 3, 1913, c. 16, 38 Stat. 168, 172) said: 
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"AU persons, firms, companies, eopartnerships, corporations, joint-stock 
companies or associations, and Insurance companies except as liereinafter pro- 
vided, in whatever capacity acting, having tlie control, receipt, disposai, or 
payment of fixed or determinable annual or perodical gains, profits, aud in- 
corne of another person suhject to tax, sliall In behalf of such person deduct 
and withhold from tlie payment an amount équivalent to the normal Income 
tax upon the same and make and render a return. * * * Nothing in this 
section shall apply * * • to any corporation or association organized 
and operated exclusively for religlous, charitable, sclentiflc, or educational 
purposes, no part of the net income of which inures to the benefit of any 
private stockholder or Individual" 

— it foUows that he who construes and applies that statute to war- 
rant taxation of a charity is doing what Congress said should not be 
donc, viz. "that nothing in this section shall apply," etc. So, also, 
when Congress in the act of 1916 (Act Sept. 8, 1916, c. 463, 39 Stat. 
756) again said: 
"That there shall not be taxed under this title any income reeeived by any 

* * * corporation or association organized and operated exclusively for 
religlous, charitable, sclentiflc, or educational purposes, no part of the net 
income of vrhich inures to the benefit of any private stockholder or Individual." 

— it follows that he who taxes, under this statute, the income of a 
hospital, is taxing that which Congress expressly said should not be 
taxed, viz. "that there shall not be taxed under this title any income 
reeeived by any * * * corporation for * * * charitable 

* * * purposes." Section 11 (Comp. St. § 6336k). 

As justification for assessing this tax, it contended, however, that 
as the act of 1916 forbids taxation on "any income reeeived by any 

* * * corporation * * * for * * * charitable * * * purposes," 
that the income of this residuary estate was not exempt because it 
has not been "reeeived," but remains in the hands of the trustée. But, 
apart from the fact that the corpus of the residuary estate has in fact 
already been "reeeived" by the hospital in the shape of a mortgage, 
and the hospital itself is pro forma paying to its own trustée the 
money which, pro forma, constitutes the income hère taxed, the con- 
struction thus urged and the effect given to the word "reeeived" does 
not commend itself to our judgment. The sections in question in the 
acts of 1913 and 1916 are to be considered and construed jointly. 
They concern the same subject-matter, and that of 1916 wa^ evi- 
dently meant to continue the broad and absolute purpose and provi- 
sions of the act of 1913 "that nothing in this section shall apply 

* * * to any corporation * * * operated exclusively for 

* * * charitable * * * purposes." Such being the case, the 
residuary estate which produced this income being the property solely 
of the hospital, no one but the hospital owning the income thereof, 
and the temporary holding of the income being by a trustée, who was 
the agent and représentative solely of the hospital, it is clear that 
when substance and spirit, and not mère form and words, are the in- 
terpreters of the statute, the receipt of this income by the hospital's 
agent and représentative was in truth and reality a receiving by the 
hospital, for he who acts by the hand of another himself acts. If this 
income was reeeived from a third person by the trustée and after- 
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wards lost, surely the hospital could never hâve collected it again from. 
such third person on the theory the hospital had never received it. 
Moreover, it vvill also appear that, if the trustée had, without protest, 
used the money of the hospital to pay this income tax, such trustée 
could not, on settlement of his trusteeship, hâve justified such pay- 
ment under section 2 of the act of 1913, for that section only war- 
rants such déduction and withholding where the income is the "in- 
come of another person subject to tax," and elsewhere, as wC hâve 
seen, the same section provided "that nothing in this section shall 
apply * * * to any corporation * * * operated exclusively 
for * * * charitable * * * purposes." 

From the above, it is clear to us, first, that the United States, the 
taxing power and real défendant in this case, speaking by its légis- 
lative branch in plain language enacted its purpose and will to ex- 
empt from taxation the income of "any corporation or association 
organized and operated exclusively for religious, charitable, scientific, 
or educational purposes, no part of the net income of which enures 
to the benefit of any private stockholder or individual" ; second, that 
the action of the United States by its executive officer, in this case the 
collector of internai revenue, in assessing and collecting this income 
tax from the hospital, vv^as not warranted by the taxing statutes ; and, 
third, that it is the duty of the United States, acting by its third 
agency, the fédéral courts, to prevent its executive branch from il- 
legally defeating its expressed will in the law enacted by its législa- 
tive branch. 

It follows, therefore, that the judgment entered by the court below 
in favor of the hospital and against the collector should be and is 
affirmed. 



HOFKIN et al. v. UNITED STATES SMELTING CO. et al. 

(Circuit Court of Appeals, Tliird Circuit. July 8, 1920.) 

No. 2546. 

Corporations <&='334 — Corporation held not "insolvent," so as to make direc- 
tors liable for déclaration of dividend. 

A manufacturing corporation, whiich at the time a dividend was de- 
clared and paid had a prospérons business, a small indebtedness, ana a 
surplus exceeding the sum of the dividend and Indebtedness but vphich 
shortly afterward became insolvent through the unforeseen décline in 
priée of its raw material, for purchase of which it then had outstand- 
ing contracts, held not "insolvent" vi'hen the dividend was declared, nor 
rendered insolvent by its payment, within Act Pa. April 29, 1874 (P. L. 
102) which makes the directors declaring a dividend in either such 
case liable for the debts of the corporation. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Insolvent.] 

Appeal from the District Court of the United States for the East- 
ern District of Pennsylvania ; Oliver B. Dickinson, Judge. 

Suit in equity by the Uriited States Smelting Company and others 

^saFor other cases see same toplc & KEY-NUMUER in ail Key-Numbered Digests & indexes 
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against Mendel Hofkin and others. Decree for complainants, and 
défendants appeal. Remanded. For opinion below, see 261 Fed. 546. 

Francis Shunk Brown and Alfred Aarons, both of Philadelphia, 
Pa., for appellants. 

R. Stuart Smith, Alfred T. Steinmetz, and Albert L. Moise, ail 
of Philadelphia, Pa., for appellees. 

Before BUFFINGTON, WOOLLEY, and HAIGHT, Circuit 
Judges. 

BUBTINGTON, Circuit Judge. This case concerns the application 
to its facts of a statute of Pennsylvania (Act April 29, 1874 [P. L,. 
102]) which provides: 

"If the directors of any company déclare aiiy dividend wlion the oompany 
is insolvent, or the payment of whlch would reii(U'r it Insolvent, they shall be 
jointly and severally liable for ail the debts of tîie company then existlng, and 
for ail thereaftor contractod, so Ions as they respectively continue in office : 
Frovided, that the aniount for which they shall be liable sliall not exceed 
the amount of such dividend." 

The American Galvanizing Company was a corporation of Penn- 
sylvania. On May 31, 1916, its directors declared a dividend, payable 
June 3, 1916, which necessitated the withdrawal from its treasury 
of $50,000. Some time thereafter the company vvent into the hands 
of a receiver, vvhereupon the United Smelter Company, a corporation 
of Maine, filed its bill in equity against Hofkin and others, who were 
directors of the Galvanizing Company and citizens of Pennsylvania, 
and thereby sought, by virtue of the provisions of the quoted statute, 
to hold the défendants individually liable for the indebtedness to it 
by the Galvanizing Company. On final hearing the court below en- 
tered a decree adjudging the défendants so liable. From this decree 
they appealed to ihis court. 

The facts of the case are practically undisputed. No fraud is al- 

leged ; the court stating, in its opinion holding them responsable, that — - 

"ïhe finding made against them involves no Ihiding of moral turpitude and 
no iinding of fraud in that sensé." 

Such being the fact and finding, the détermination of this case nar- 
rows to a question of fact, namely, whether the défendant directors 
did, in the words of the statute, "déclare any dividend when the com- 
pany is [was] insolvent, or the payment of which would render it in- 
solvent." 

The pertinent proofs are summarized in the extract quoted in the 
margin from the court's opinion.^ The plaintifif company was araong 

1 "iJeforo the déclaration and payment of this dividend the corporation had 
donc a prosperous business, and at that time was in a prosperous condition. 
It had net assets, Including the contributions to its capital, valued at $71,- 
134.yS), and a .surplus applicable to the payment of dividends of lt;5S,y4U.85. 
There is nothing to Inipeach the integrity of this statement of its financial 
condition, although of course its plant (and properly so) in this balance 
gheet summary was put at its value as a golng concern, and not at its liqni- 
dating value as a bankrupt venture. It had outstanding coutracts for the 
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those referred to in the court's finding quoted below, in that at the 
time of the déclaration of the dividend it had a contract with the 
Galvanizing Company by which the latter had bought from the Smelt- 
ing Company, for dehvery during the summer, quantities of spelter 
(zinc). At the close of business on May 10, 1916, the Galvanizing 
Company's assets amounted to over $71,000, and its accounts pay- 
able to less than $2,200. Its surphis was nearly $59,000. Of its as- 
sets, over $25,000 was cash in hand, and its accounts and notes re- 
ceivable were nearly $19,000. From this summary, it is clear the 
company was not insolvent when the dividend was dcclared, and its 
subséquent paynient did not leave it insolvent, or make it so. It will 
therefore be seen that the first requirement of a statutory liability 
on the part of the director défendants, namely, their declaring a "div- 
idend when the company is insolvent," is not proven to hâve existed. 
We therefore pass to the second statutory ground on which liability 
of the directors was conditioned, and address ourselves to the inquiry 
whether the dividend declared was one "the payment of which would 
render it [the corporation] insolvent." We hâve already seen that the 
withdrawal of the dividend actually left the company possessed of as- 
sets to pay ail claims that could be then made upon it, and therefore 
such payment did not, and indeed could not, render it insolvent. But, 
when the further facts on which the court lD.elow based its conclusion 

purchase of spelter, the raw material which it used in its manufaeturing 
processes. Thèse contracts proved the undoing of the company, as the drop 
in the price of spelter, which followed the niaking of the contracts to purchase, 
entailed a destructive loss upon the purchasor. 

"It is urged with earnestness. however, that at the tlme the dividend was 
declared there was not only notlii!!K to indicate the imminence of a loss, but, 
on the contrary, mnch to fonnd the expoctation of a profit from thèse con- 
tracts, because the trend of the market priées of spelter was at that time 
upward. The facts affecting this pliase of the inquiry were not sufaciently 
developed to enable us to make any definite findings. This is because tne 
plaintiff was seeking to get the facts through cross-examining of the défend- 
ants, and proceeded with a noticoahle wariness, and the défendants' triât 
tactics were (as they would be expected to be) dictatod by the policy of 
imposing upon p'aintiff the burden of proving its case. It is not wholly 
clear whether the purchase of spelter, in the quantifies in which it was 
bought, were spéculative or for manufaeturing uses, nor is it by any m^^ans 
clear what the promise of the market as to future ranges of priées was at 
the time the dividend was declared. 

"The p'aintiff was in position, however, to hâve made this last-mentioned 
frature entirely char. and. as it had failed to do so, the défendants hâve îi 
right to the ilnding (wh'ch is now made) that there is no évidence of the 
price of spelter being below the contract price at the dividend date. The 
market was, however, so foverish and fluctuating, and the gênerai condition 
such, that there could not be said to be any stable market, and the diffieul- 
tles of securing supplies so great that thore was uncertainty in respect to 
future market conditions affecting the supply and piice of spelter, and an 
even greater uncertainty respecting the prospi cts of the manufaeturing busi- 
ness in which the corporation was engaged. The debts of the company then 
presently demandable did not exceed $2,200 in amount. The total indebted- 
ness at the time of bankruptcy, a few months afterwards, was many 
thousands, but none of this (beyond the $2,200) had on the dividend date 
matured into a presently payable debt, and existed only in the form of ob- 
ligations resting upon executory contracts in the form of purchases of spel- 
ter for future delivery." 
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of liability are analyzed, it will be seen that the subséquent insolvency 
of this Company resulted from other causes, and those of such an un- 
seen and overpowering character that, had the dividend not been paid, 
its rétention would not hâve prevented the company from becoming 
insolvent by reason of thèse further causes. Those other causes were 
that the Galvanizing Company used, in its manufacturing opérations, 
spelter or zinc, a material largely in demand, due to tlie then existing 
war conditions, and had made, at favorable priées, contracts for the 
delivery to it during the summer of large quantifies of this commodity. 

As found by the court below, there was "no évidence of the price 
of the spelter being below the contract price at the dividend date." 
Indeed, the situation was such as indicated rising priées, for the com- 
pétition of the différent allied governments for spelter was keen, and 
bade fair to further enhance its value. But during the summer the 
allied governments, instead of continuing to compete with each other 
in the market in the purchase of spelter and other needed war ma- 
terial, established a joint buying agency. As a resuit of this unex- 
pected step, the price of spelter gradually declined, with the resuit 
that, on account of its inability to accept the deliveries and finance 
payments, as it had theretofore been able to do, the Galvanizing Com- 
pany during the summer, in order to prevent the sacrifice of its assets, 
was compelled to go into the hands of a receiver. As the price of 
spelter continued to still further décline after the receivership, and 
its losses on its contracts under maturing conditions grew larger and 
larger, the Galvanizing Company eventually became insolvent. 

It will be seen that this insolvency was due to the décline thus 
brought about in the price of spelter by the allied governments and 
their unexpectedly eliminating compétition for it. Such being the 
real cause of insolvency, and not the payment of the dividend, it fol- 
lows that neither of the averred statutory grounds for holding the 
directors liahle were established, and therefore the decree entered be- 
low, which held them responsible under the statute, was in error. 

It will therefore be vacated, and the cause remanded to the court 
below, with instructions to dismiss the bill. 



OEHRING et al. v. FOX TYPEWKITEB CO. et al. 

(Circuit Court of Appeals, Second Circuit. May 12, 1920.) 
No. 234. 

Appeal and error -©=1234 (5) — Cost bond on appeal covers eosts of trial court. 

A bond glven on appeal, which is not a supersedeas, but what is com- 
monly called a cost bond, but conditioned that appellant "shall prosecute 
Its appeal to efCeet and answer ail damages and costs If It fails to make 
Its plea good," held to cover costs of the trial court as well as of the 
appellate court. 

Wara, Circuit Judge, dissenting. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

(g=»For other cases see same topic & KEY-NUMBBR in ail Key-Numberea Dlgests & Indexes 
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Suit in equity by August J. Oehring and another against the Fox 
Typewriter Company and the ^tna Casualty & Surety Company. 
From an order of the District Court, complainants appeal. Reversed. 

See, also, 163 C. C. A. 578, 251 Fed. 584; 166 C. C. A. 220, 254 
Fed. 774. 

Prior to May 26, 1917, the District Court entered a decree in this cause, 
adjudging the recovcry of certain moneys from défendant by plaintlff; the 
action being the ordinary suit against an infringer of a patent. From tliis 
decree défendant appealed to this court, and on sucli appeal gave a bond in 
the sum of $500, with the Ai:tna Company as surety, of which the condition 
was as follows : "If the sald Fox Typewriter Company shall prosecute Its ap- 
peal to effect, and answer ail damages and costs if it fails to make its plea 
good, then the above obligation to be void ; else to remain in fuU force and 
virtue." 

Upon the appeal this court modilied plaintiff's recovery of upwards of 
$11,000 in some respects, and, as so modilied, afïirmed the decree, without in 
any way dlsturbing the avvard of District Court costs contained in the decree 
appealed from. Upon the liling of the mandate in the District Court, plain- 
tiffs made application for the issuance of exécution against the surety to re- 
cover said District Court costs. Execution against the Fox Typewriter Com- 
pany, both for tne money decree and the costs, had been returned unsatisfled. 
Upon this application the iRtna Company appeared and urged that the bond 
in question, not being a supersedeas bond, secured nothing but the costs of 
the appellate court, The District Court so held, and entered an order to 
that effect. This appeal foUowed. / 

Hans V. Briesen, of New York City, for appellants. 

Fred L. Chappell and Chappell & Earl, ail of Kalamazoo, Mich., ancj 
Philipp, Sawyer, Rico & Kennedy, of New York City, for appelleé 
Fox ïypewiiter Co. 

James B. Henney, of New York City, for appelleé -ï^tna Casualty 
& Surety Co. 

Before WARD, HOUGH, and MANTON, Circuit Judges. 

HOUGH, Circuit Judge (after stating the facts as above). Undoubt; 
edly the bond given was not a supersedeas bond. The discrepancy bcr 
tween the recovery and the security negatived any such inference. Lee 
V. Jackson, etc., Co. (C. C. A.) 261 Fed. 721. The question submitted, 
therefore, is whether, when what in this circuit is commonly called 
a bond for costs on appeal is given, such bond, when in the language of 
this instrument, afïords security for the costs of the trial court, as 
well as for those of the appellate tribunal. It is well to remerabef that 
ail costs, trial as well as appellate, are créatures of statute, old as the 
original statutes may be. This subject is historically treated, amply 
and interestingly, in Re Rule No. 37, 5 Pet. 724, 8 L. Ed. 288; Day v, 
Woodworth, 13 How. at page 371, 14 L. Ed. 181 ; Cameron v. Paul, 
11 Pa. 277; Lehigh Valley, etc., Co. v. McFarland, 44 N. J. I^w, 674. 

The nature and history of what are commonly called "supersedeas 
bonds" in the practice of the United States courts has been set forth 
in Rederiaktiebolaget Amie v. Universal, etc., Co., 245 Fed. 282, 157 
C. C. A. 474. The bond which is the subject of this appeal was given 
pursuant to what was at its date rule 13 of this court (235 Fed. vi, 148 
C. C. A. vi), since October 16, 1918, rule No. 12. This régulation fol- 
lows in its language rule 29 of the Suprême Court (32 Sup. Ct. xii) 
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and the obligation of the bond literally follows the language of the 
rule. 

The question vvhether a bond thus worded, coinmonly called a cost 
bond, and never thought to work a supersedeas, covers trial costs, is 
so far as we knovv new in this circuit. It is probable that the prac- 
tical usage of the bar has been in accord with the ruling below. The 
exact point hère argued, however, was presented to the Court of Ap- 
peals of the Third Circuit in Fidelity, etc., Co. v. Expanded Métal Co., 
183 Fed. 568, 106 C. C. A. 114, and it was there held that a bond, 
which, not being a supersedeas, left the parties successful wholly at 
liberty to issue exécution, notwithstanding an appeal, did furnish se- 
curity for costs accrued before it was given ; i. e., trial costs. The 
Fifth Circuit has foUowed this ruling in a criminal cause (American 
Surety Co. V. United States, 239 Fed. 680, 152 C. C. A. 514), and the 
Ninth Circuit has approved it in Pacific, etc., Co. v. Harvey, 250 Fed. 
952, 163 C. C. A. 202, and again in Johnson v. United States (C. C, 
A.) 260 Fed. 783. 

A majority of this court incline to approve the reasoning and con- 
clusion of Cross, J., in the Expanded Métal Case, but are stnmglv of 
the opinion that, the matter being one of practical construction, .ts to 
which uniformity between the several circuits is highly désirable, we 
should adhère to the ruling now so widely accepted. 

It is accordingly directed that the order appealed from be reversed, 
with costs, and the matter remanded, with directions to grant plain- 
tiff's application. 

WAR'D, Circuit Judge (dissenting). The Circuit Court of Appeals 
for the Third Circuit in Fidelity Co. v. Expanded Metals Co., 183 Fed. 
568, 106 C. C. A. 114, is the first of such courts to construe the con- 
cluding words of section 1000, Rev. Stat. (Comp. St. § 1660), "or ail 
costs only where it is not a supersedeas as aforesaid." The construc- 
tion adopted by that court and approved by the majority opinion is that 
the words "ail costs," in a bond on appeal which is not a supersedeas, 
cover costs of the lower courts as well as of the appellate court. This 
being wholly inconsistent with the long-established practice of this 
circuit, further considération of the question may be excused. 

It is, of course, clear that a supersedeas bond under our rule 12 and 
Suprême Court rule 29 covers and should cover the costs of both 
courts; this because the successful party is deprived of his right of 
issuing exécution on his judgment pending appeal and because he 
should also be secured for his costs on appeal if the judgment be af- 
firmed. But I think that the defeated party has a right to an appeal, 
if it in no way préjudices the présent rights of the successful party 
and does secure him for his future costs if the appeal f ail. It is upon 
this theory that the practice in this circuit has always been to fix the 
amount of a bond on appeal, which is not a supersedeas, with référ- 
ence only to the costs of this court or of the Suprême Court on appeal 
to it. No attention whatever is paid to the costs of the District Court, 
which are almost always more than the costs either of the Circuit Court 
of Appeals or of the Suprême Court. The bond on appeal to this 
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court, and from the Circuit Court of Appeals to the Suprême Court, 
is almost invariably in the sum of $250. Of course, if the bond in the 
Suprême Court is to cover, not only its costs and costs of the Circuit 
Court of Appeals and of the District Court, such an amount is ab- 
surdly inadéquate. This very case is typical of the practice. The costs 
of the District Court were $716.63 and yet the bond on appeal was but 
for $500, so that it cannot hâve been intended to cover more than 
the costs of the appellate court. 

Appeals should be as far as possible matters of right, and we ought 
not to impute to Congress an intention to discourage them, by making 
it a condition that the appellant shall secure the costs already incurred 
for which the successful party may issue exécution, as well as the 
costs he may be entitled to in the appellate court, unless the language 
of the statute compels it. If the bond on appeal covers the costs of 
the lower court, then it is really a supersedeas as to them, and the 
successful party should not be allowed both to hâve a bond and to 
issue exécution pending the appeal. 

The Circuit Court of Appeals for the Third Circuit arrives at its 
conclusion by holding tnat the words "ail costs," in the case of a 
bond that is not a supersedeas, must be the same costs as are covered 
by a supersedeas bond, viz. the costs of both courts. Admitting that 
the words are capable of this construction, they are also capable of 
being construed as ail costs of the appellate court, which as it seems 
to me better reconciles the protection the successful party should hâve 
with the right of the defeated party to an appeal. 

Surety companies generally hâve adopted a form of appeal bond for 
costs containing the condition that the appellant "shall prosecute its 
appeal to efifect, and answer ail damages and costs, if it fails to make 
its plea good." This is the wording of the bond in this case, and was 
of the bond in the case in the Third Circuit. It is the language of a 
supersedeas bond, and the Circuit Court of Appeals for the Third Cir- 
cuit pointed out that the word "damage" should not hâve been includ- 
ed. But the real test whether a bond is a supersedeas or for costs only 
is whether the amount secures the amount of the judgment and costs. 
The word "damages" is inserted in bonds for costs to cover the dam- 
ages, which are not costs, awarded in case of appeals taken for delay 
under our rule 30 (150 Fed. xxxv, 79 C. C. A. xxxv) and Suprême 
Court rule 23 (32 Sup. Ct. xi). 

I think the order should be afïirmed. 
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WINSTON et al. v. WÏOMING COUNTÏ COURT. 

(Circuit Court of Appeals, Fonrtli Circuit. April 6, 1920.) 

No. 1770. 

HIghways <S=>113(4) — Order of county court justifled discontinuance of work 
under contract. 

Where plaintiffs coutracted witli a county to build a road at specifled 
prices for work and materials, and had done a large amount of work 
thereon, tlie service upon tliem and otlier contractors of an order of tlie 
county court tliat, "it appearing to tlie court tliat ail the funds available 
for the construction of roads liave been exhausted, it is ordered that ail 
work on ail the roads heretofore coutracted be suspended," held to justify 
plaintiffs in discontinuirig the work, although the order contained a fur- 
ther direction to the county engineers to "measure and make up at once a 
final estimate on ail such roads, except" the road covered by plaintiffs 
contract. 

In Error to the District Court of the United States for the South- 
ern District of West Virginia, at Bluefield. 

Action by James O. Winston and others, partners as Winston & Co., 
against the County Court of Wyoming County, W. Va. Judgment 
for défendant, and plaintiffs bring error. Reversed. 

Alfred G. Fox, of Blueiield, W. Va., and W. J. Henson, of Roanoke, 
Va. (Sanders & Crockett, of Bluefield, W. Va., and Jackson & Hen- 
son, of Roanoke, Va., on the brief), for plaintiffs in error. 

D. E. French, of Bluefield, W. Va. (R. 'D. Bailey, of Baileysville, 
W. Va., and French & Easley, of Bluefield, W. Va., on the brief), for 
défendant in error. 

Before KNAPP and WOODS, Circuit Judges, and WATKINS, 
'District Judge. 

WOODS, Circuit Judge. Winston & Co. filed a déclaration against 
the county court of Wyoming county, W. Va., on October 22, 1919, 
making thèse allégations: On April 4, 1916, the county court of 
Wyoming county made a contract with the plaintiffs to build a road 
known as the "Pineville-Oceana Road," at prices specified for the 
détails of the excavation and other work and for the material. The 
plaintiffs sublet the work to Vaughan & Redd. The subcontractors 
moved upon the premises their outfit of implements and tools, and 
did work under the contract which aggregated in value $94,798.10, of 
which the défendant paid $87,926.26, leaving due $7,051.94. On Feb- 
ruary 6, 1918, the county court for Wyoming county made the foUow- 
ing order, which was duly served on Winston & Co. : 

"It appearing to the court that ail the funds available for the construction 
of roads hâve been exhausted, it is ordered that ail work on ail the roads 
heretofore coutracted be suspended, and the varlous engineers in the employ 
of the county are directed to proceed at once to measure and make up at 
once a final estimate on ail such roads except the road from Pineville to 
Oceana. 

"The clerk of this court is directed to make certified copies of this order and 
mail to each contractor." 

<g=>For other cases see same topic & KBY-NUMBBR in ail Key-Numberea Dlgests & Indexes 
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The plaintiffs construed this order as a notice that the county court 
had no funds with which to pay for the continuance of the work, and 
as a requirement that they shoiild discontinue it. Accordingly the 
work was discontinued, and the subcontractors moved away ail their 
instruments and tools and entered into a contract with other parties, 
thus making it impossible for them to renew the contract work on the 
Pineville-Oceana road. After this had been done, on March 5, 1918, 
the county court made another order, reciting that it appeared from 
a letter from Winston & Co. that they had misunderstood its former 
order, and declaring that it was the intention of the court in the order 
of February 6 "to except and reserve from the opération and efïect 
of the provisions of the same said road from Oceana to Pineville, in 
so far as the same provides for suspending work of construction." 
This order of March 5 contained a direction that Winston & Co. 
proceed at once to carry out their original contract, and a notice to 
Winston & Co. that as soon as the work of construction should be 
completed the court was ready and anxious to make settlement and 
payment. This order was duly served on the plaintiffs. 

The plaintiffs aver that they were justified in discontinuing work 
on the first order, and that the second order under the circumstances 
was of no effect. The demand is for the balance of $7,051.94 alleged 
to be due under the contract for the work already donc. 

The défendant demurred to the déclaration, and the plaintiff joined 
in the demurrer. The court sustained the demurrer, and dismissed 
the action. 

We think the plaintiffs' understanding of the order of February 
6, 1918, was in accordance with strict grammatical construction. The 
requirement of the county court "that ail work on ail the roads here- 
tofore contracted be suspended" covered the work of ail contractors, 
including the plaintiffs. The first clause of the order was direct and 
spécifie, perfectly clear in its meaning, and was directed to contrac- 
tors exclusively, requiring ail of them without exception to cease work. 
It was served on the plaintiffs, presumably under the authority of the 
county court, and this fact indicated also that the plaintiffs were in- 
tended to be included in its terms. The second clause of the sentence, 
separated from the first by a comma and relating apparently to a 
différent subject, had also a complète meaning, and was not dépend- 
ent in construction on the first clause. It was directed to the engineers 
exclusively, requiring them "to measure and make up at once a final 
estimate on ail such roads" — that is, on ail the roads on which ail; 
the contractors had been ordered to stop work — "except the road from 
Pineville to Oceana." Not only did the position in the order of the 
exception indicate that it applied only to the measurement and es- 
timate, but the connection imported that the road from Pineville to 
Oceana was one of "such roads" on which the work was to be stopped, 
excepted only from the requirement of measurement and estimate. 
The allégation of the service of this order of February 6, 1918, on the 
plaintiffs, the discontinuance of the work in reliance on it, the removal 
of the machinery, and undertaking other work, which made impossible 
the completion of the work under the contract of April 4, 1916, and 
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the présentation of the account and demand for its payment, were suf- 
ficient to cons'^itute a cause of action. The second order of the coun- 
ty court of îlarch 5, 1918, after the plaintiffs in reliance on the first 
order had disqualified themselves from completing the road, did not 
affect the rights of the plaintiffs which had aiready accrued. We 
therefore think that the demurrer should hâve been overruled. 

This, however, is by no means conclusive of the case. The évidence 
of extraneous circumstances and conditions may présent the matter 
in an entirely différent light, and show that the plaintiffs either knew 
or should hâve known that the county court did not mean to stop 
work on the road for which they had contracted, or the évidence may 
show that the plaintiffs for other reasons are not entitled to recover. 
Upon that subject we express no opinion. AU that we intend to hoIJ 
is that the complaint states a cause of action. The proof may fail to 
establish it. 

Reversed. 



DILLON et al. v. LINBKEB et al.* 

(Circuit Court of Appeals, Ninth Circuit. July 6, 1920.) 
No. 3465. 

1. Damages <©=>23 — Spécial damages may be recoverable for breach cf con- 

tract to pay money. 

VVIiiLe, in geiioral, damagos for broach of a contract to pay a spécifie 
smn of mone.v are measured b.v the sum stipulated to be pald, the rule is 
otherwise where the obligation to pay is spécial and has référence to ob- 
jects other than the mere dlscliarge of a debt, in which case spécial dam- 
ages may be recovered according to the actual injury. 

2. Courts ©=328(9) — Damages for breach of contract held to exceed juri»- 

dictional amount. 

A fédéral District Court held to bave jurlsdiction of an action for 
d.images for breach of a contract by whlcli, in considération of a loan 
by plalntiff to défendant of $2,850, which plaintiff borrowcd on mort- 
gaRe, df'ferrtant agreed to pay the mortgage debt, which at maturity ex- 
cecdpd $3.000. 

3. Contracts «S^îl (S) — Forbearanoe of suit good considération. 

Actual forlu^arance of suit, without a promise to forbcar, is snfBcient 
coiisidj'iatiou for a promise, If at the request of tlie promisor aud in re- 
liance ou his promise. 

4. Ilusband and wife 'S='2'î8(1) — Community property liable for wife's debts 

contrai-ted prior to marriage. 

Tîiidcr the law of ("alifornia the senarate property of a wife and the 
coinniDii property of lioth liiisharid aud wife are e(iually liable for th> 
dehls of the wife contracted previous to her man-iage. 

In Error to the District Court of the United States for the Second 
Division of the Worthern District of California; William C. Van 
Fleet, Judge. 

Action at law by Norvena Lineker and Frederick V. Lineker against 
Mary J. Dillon (formerly Mary J. Tynan) and Thomas B. Dillon. 
Judgment for plaintiffs, and défendants bring error. Affirmed. 

The défendants in error were the plaintiffs in an action in the court below. 
In which tliey alleged that on or about June 20. 1010, Norvena Lineker, then 

@=9For other cases see same topic & KQY-NUMBER in aU Key-Numbercd Digests £ Indexes 
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Norvcna Svensen, at tho requost of the plaintiff in error Mary J. Dillon, bor- 
rowed $2,850 fvom one McC^olgan, to secure which slip exeeiited a trust deed of 
certain deseribed real property, which slie ownod, subject to a life estate in 
her father, and tbat sh(> turned over the said suni of money to William 
Winter, the son of Mary J. Pillon, for the nsf and benefit of said Mary .T. Dil- 
lon ; that on or about April 22d McColgan dcmanded the payment of the 
said siim of $2,850 and interest thereon, and notilied Norvena lAneker that 
if she did not pay the same he would cause her interest in said real estate 
to be sold ; that she then went to Mary J. Dillon and demanded of bor that 
she pay and satisfy said note and interest, in default of which she, the said 
Norvena Lineker, tliroatened to bring action agaiiist her and William 
Winter to reeover the amount thereof; that they importuned her not to 
bring said action, and promised that, if she would refrain from instituting 
the same. she (the said Mary J. Dillon) would cause said debt and interest 
to be paid and discharged, and would indemnify and save her harmless froni 
any loss or damage in connection witb said note and trust deed; that, rely- 
ing upon said promise, Norvena Lineker refrained from bringing any action 
against said Mary J. Dillon or her son ; that Norvena Lineker had no money 
or property other tban said real estate. The complaint then alleged that 
Mary J. Dillon failed to perform ber said promise, and that ail the interest of 
Norvena Lineker in said property was sold nnder tbe trust deed to pay said 
sum of .ti2,850, together with interest, expansés, and attorney's fers, whereby 
she lost said property and was damaged in the sum of $35,000, which was 
alleged to Iiave been the value of said real estate. The answer denied the 
material allégations of the complaint and alleged that the value of the prop- 
erty was not more than $24,000. The jury returned a verdict for the plaln- 
tifCs in the action in the sum of $'>2.000. which was subsequently redueed by 
the order of the court to $28,000, for which judgment was entered. 

Samuel M. Shortridge, of San Francisco, Cal., for plaintififs in error. 
John L. Taugher, of San Francisco, Cal., for défendants in error. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

GILBERT, Circuit Judge (after stating the facts as above). [1] 
The case cornes to this court upon the judgment roll and without a laill 
of e;xceptions. The plaintiffs in error contend that upon the allégations 
of the complaint the amount in controversy was but $2,850 and inter- 
est, and that therefore the court below was without jurisdiction. It is 
true that in gênerai, where a contract to pay a spécifie sum of money is 
broken, the damages are measured by the suin stipulated to be paid ; 
but the rule is otherwise "where the obligation to pay money is spécial, 
and has référence to objects other than the mère discharge of a debt, 
in which case spécial damages may be recovered, according to the 
actual injury." 17 C. J. 863; Green v. Gregory (Tex. Civ. App.) 
142 S. W. 999; Scheele v. Lafavette Bank, 120 Mo. Anp. 611, 97 S. 
W 621 ; Bixby-Theisen Co. v. Evans, 174 Ala. 571, 57 South. 39. 

[2] In the présent case the complaint shows that Norvena Lineker 
was without money or resources other than her incumbered real estate, 
which was subject also to an outstanding life estate, and that perforée 
she depended wholly upon Mary J. Dillon to protect her property. 
The case is not unlike those which are above cited. But, even if the 
amount of damages hère is to be measured by the "amount stipulated 
to be paid," it is clear that the amount which Mary J. Dillon stipulated 
to pay was in excess of $3,000. This is not an action to reeover the 
amount of the loan of Norvena Lineker to Mrs. Dillon's son, It is an 
266 F.— 44 
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action to recover damages for the breach of Mrs. Dillon's promise to 
hold Norvena Lineker harmless against the threatened sale of her 
property under the trust deed for the nonpayment of the principal and 
interest of her debt to McColgan. The amount recoverable as dam- 
ages was at the very least the sum which, at the time when the promise 
was made, would hâve been necessary to pay to redeem the property 
from fhe trust (leed. That amount, principal and interest, was at that 
date more than $3,000. 

[3] We find no merit in the contention that the complaint fails to 
State a cause of action. The fact that Mrs. Dillon received the use and 
benefit of the money which her son borrowed from Norvena Lineker 
constituted a good and sufficient considération for her promise to hold 
the latter harmless from the trust deed and to pay McColgan's claim, a 
promise which Norvena Lineker accepted, relied upon, and acted upon. 
She forbore to sue Mrs. Dillon, and in that forbearance Mrs. Dillon 
received additional considération for her promise to pay. Johnson & 
Higgins V. Harper Transp. Co. (D. C.) 228 Fed. 730. It was not 
necessary that Norvena Lineker should hâve made a promise to for- 
bear. Actual forbearance, without a promise to forbear, is sufficient, 
if such forbearance is at the request of the promisor and in reliance up- 
on his promise." 13 C. J. 348 ; In re AU Star Feature Corp. (D. C.) 
232 Fed. 1004. 

[4] Error is assigned to the judgment, in that it directs that the 
same be satisfied, not only out of the separate property of Mary J. Dil- 
lon, but also out of the community property of her and her husband; 
the contention being that the community property is not subject to the 
payment of such a judgment, where the marriage occurred after the 
date of the wife's contract. But in Van Maren v. Johnson, 15 Cal. 
308, 313, the court said: 

"The separate ijroperty of the wlfe and the common property of both hus- 
band and wite are eaually liable for tho debts of the wife contracted pre- 
vious to her marriage." 

See, also, Henley v. Wilson, 137 Cal. 273, 70 Pac. 21, 58 L. R. A. 
941, 92 Am. St. Rep. 160. 
The judgment is affirmed. 



STANDARD OIL CO. OF NEW JERSEY v. UNITED STATES et al. 

RAYMOND CONCRETE PILE CO. v. STANDARD OIL CO. OF NEW 

JERSEY et al. 

(Circuit Court of Appeals, Fourth Circuit. May 10, 1920.) 

Nos. 1759, 1760. 

Indemnity <&=>6 — Provision for indemnifyîng contractor for work construed. 

The construction of a provision of a contract for construction work, 
requiring tlie employer to pay any expense incurred in connection with 
any accident or damage to persons or property, held not afdected by the 
fact that the provision also covered the cost of Insurance and that the 
contractor ûld not charge the employer with the cost of flre Insurance on 
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its machlnery and appliances, whicli were used on the work for only a 
part of the Insurance term. 

Appeals f rom the District Court of the United States for the District 
of Maryland, at Baltimore; John C. Rose, Judge. 

Consolidated suits in admiralty by the United States and others 
against the Standard Oil Company of New Jersey, the Raymond Con- 
crète Pile Company, and others. From a decree for libelants, de- 
fendants appeal. Affirmed. 

Cletus Keating, of New York City (Ritchie, Janney & Stuart, of 
Baltimore, Md., Kirlin, Woolsey & Hickox, of New York City, Robert 
W. Williams, of Washington, D. C, and James H. Herbert, of New 
York City, on the brief), for Standard Oil Co. of New Jersey. 

William L. Marbury, of Baltimore, Md., and Martin Conboy, of 
New York City (Griggs, Baldwin & Baldwin, of New York City, and 
Msrbury, Gosnell & Williams, of Baltimore, Md., on the brief), for 
Raymond Concrète Pile Co. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

On Further Testimony Taken by Leave of Court on the Question of 

Insurance. 

WOODS, Circuit Judge. In an opinion filed January 6, 1920 (264 
Fed. 66), this court held that the Standard Oil Company of New Jer- 
sey was primarily liable to the exemption of the Raymond Concrète 
Pile Company for losses to the libelant by fire which occurred in Balti- 
more harbor on November 22, 1918. This holding was based on a 
provision in a contract for the construction work to be donc by the 
Raymond Company for the Standard Oil Company that "the cost of in- 
surance and any expense incurred in connection with any accident or 
damage to persons or property" should be borne by the Standard Oil 
Company, supplemented by a subséquent stipulation "that any ex- 
pense incurred in connection with any accident or damage upon per- 
son or property, not covered by Insurance, shall be considered a part 
of the cost of this work; but no fee shall be paid the contracter on 
such cost." On the subject of insurance the opinion contains the 
following paragraph : 

"The point is niade on the appeal, apparently for the flrst time, that the 
obligation assnmed by tlie Oil Company was limited to losses from accident 
not covered by insurance and that there was no évidence as to the Insurance, 
ïhe question of the burden of proof on this subject is of minor importance. 
This being an admiralty case, upon due notice and proper showing, this 
court will entertain a motion by either party made wlthin 20 day.s for leave to 
take testimony on the subject of insurance before this court or the District 
Court." 

On motion of appelîant, Standard Oil Company, a commissioner 
was appointed to take the testimony on the subject of insurance. 
The testimony reported shows that the Raymond Company had in- 
surance against injuries to persons in the prosecution of the work, 
but no insurance to cover injuries to property of third persons. It fol- 
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lows that the liability of the Standard Oil Company for the loss to 
the libelants was net affected by the provision as to insurance. 

The appellant at the argument called the attention of the court to 
the fact, brought out at the référence, that the Raymond Company 
carried insurance on its own machinery and apphances rented to the 
StPndard Oil Company for the purpose of the work, and that it did 
not charge the premiums paid for that insurance to the Standard Oil 
Company as a part of the expenses of the work. It was insisted that 
this circumstance was such newly discovered évidence as would re- 
quire the court to reconsider the construction of the contract and the 
whole question of the liability of the Standard Oil Company. Even 
unexplained, the fact would not be of such significance as to warrant 
a retrial of the issue. It is satisfactorily explained, however in the 
following testimony of the secretary of the Raymond Company: 

"Tlie flre insurance polifies wpre written covering one year, and as the 
pile drivers were xised In this worlc for only a fev/ days at a time the item 
seenied loo sniall to apportion, and heuce no part of the insurance premiums 
were charged to this worli." 

A decree will be entered, afïirming the decree of the District Court. 
Affirmed. 



In re CRAIG LUftïBER CO. 
COBB V. MacDONALD-WIEST LOGGING CO. 

(Circuit Court of Appeals, Ninth Circuit. July 6, 1920.) 

No. 34GS. 

Bankriïptcy 'S==440 — ^Kemedy by appeal, where given, is exclusive of péti- 
tion to revise. 

An order of a District Court in banlvruptcy, reversing an o'der of a 
reforee d'sal'ow'nf; a cla'm. is revlewable by appeal under Banlirnptcy 
Aet, § 2.'5a (Comp. St. § 9G0!)), and tlie remcdy of the trustée by appeal 
is exclusive of a pétition to revise. 

Pétition for Révision in Matter of Law, of an ordcr of the District 
Court of the United States for Division No. 1 of the Territory of 
Alaskn. 

In the matter of the Craig Lumber Company, bankrupt. Pétition 
by E. L. Cobb, trustée, to revise order of District Court permitting 
proof of claim of the MacDonald-Wiest Logging Company. Pétition 
dismissed. 

J. H. Cobb, of Juneau, Alaska, for petitioner. 
John Rustgard, of Juneau, Alaska, Thomas R. White, of San Fran- 
cisco, Cal., and Arthur I. Moulton, of Portland, Or., for respondent. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

HUNT, Circuit Judge. This matter is brought to this court upon a 
pétition for a revision and review of an order of the District Court 
for Alaska, reversing a décision of the référée in bankruptcy, and re- 
manding the matter for further proceedings. 

^ssFor otlier cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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The Craig Lumber Company was adjudged a bankrupt. The Mac- 
Donald-Wiest Logging Company, a Washington corporation, filed a 
daim for $27,871.50 and interest against the estate of the bankrupt. 
The trustée objected, and contended that the claim was not provable 
in bankruptcy, for the reason that the claim was for sums alleged to 
be due under a contract between the claimant and the bankrupt made 
and to be performed in Alaska, and that at the time of the making of 
the contract, and thereafter, the claimant had not complied with the 
laws of Alaska governing foreign corporations doing business in 
Alaska, and that the contract made the basis of the claim was void. 
The référée held that the claim was not provable in bankruptcy, and 
disallowed the claim ; but the District Court, upon a pétition for re- 
,view, reversed the décision of the référée and remanded the matter. 
The respondent moved this court for the dismissal of the pétition for 
revision for lack of jurisdiction, and makes the point that the sole and 
exclusive remedy of the petitioner was by appeal under the provisions 
of section 25 of the Bankruptcy Act, and that, inasmuch as more than 
10 days elapsed after the making of the order of reversai by the Dis- 
trict Court, jurisdiction was lost. 

Pétition for revision was brought under the provisions of section 
24b of the Bankruptcy Act (Comp. St. § 9608), under which the Cir- 
cuit Court of Ayjpeals is given appellate jurisdiction to revise in mat- 
ter of law the proceedings of a court of bankruptcy. Under section 
25a (section 9609) appeal, as in enuity. mav be taken to the Circuit 
Court of Appeals "from a judgment allowinsr or rejecting a debt or 
claim of five hundred dollars or over." Such appeal must be taken 
within 10 days after the judgment appealed from bas been rendered. 
Section 25a, Bankruptcy Act. 

In the Matter of toving, 224 U. S. 183, 32 Sup. Ct. 446, 56 L. Ed. 
725, the Suprême Court held that under section 24b the Circuit Court 
of Appeals lias authoritv to superintend and revise any matters of law 
in proceedings of the inferior courts of bankruptcy, but that subdivision 
"b" was not intended to give an additional remedy to those whose 
rights could be protected by an appeal under section 25 of the act, and 
that the proceeding under section 24B, permitting review of questions 
of law arising in bankruptcy, was not intended as a substitute for the 
right of appeal under section 25. The court said : 

"Under section 24b, a question of law only is taken to the Circuit Court of 
Appeals; under the appeal section, eontrovers.es of i'aet as well are talien to 
that court, with lindiugs of faet to be made therein if the case is appealable 
to tliis court. We do not thhik it was intended to give to persons who could 
avail th( mselves of the remedy by appeal under section 25 a review by pé- 
tition under section 24b. The object of section 24b is rather to give a re- 
view as to matters of law, where facts are not in controversy, of orders of 
courts of bankruptcy in the ordinary administration of the bankrupt's estate." 

Inasmuch as under section 25a appeal as in equity is specially al- 
lowed from a judgment allowing or rejecting a claim of $500 or over, 
it must be held that an appeal in the présent matter was exclusively 
the remedy available to the trustée. Pindel v. Holgate, 221 Fed. 342, 
137 C. C. A. 158, Ann. Cas. 1916C, 983; Wuerkel v. Commercial Ger- 
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mania, etc., Bank, 238 Fed. 342, 151 C. C. A. 285; Brandenberg 
on Bankruptcy, § 1651. 

The pétition is dismissed, at petitioner's costs. 



DEAN V. UNITED STATES. 

(Circuit Court of Appeals, Nintli Circuit. July 6, 1020.) 
No. 3459. 

Poisons <ê=>9 — Indictment for unlawful sale of iiarcotic sufBcient. 

An indictment charglng défendant wlth purcliusing, selling, and di.s- 
tributing cocaine from a certain tin box, whlch was not tlie original stamp- 
ed package containing said cocaine, and tliat lie liad such box contalnlng 
cocaïne, which dld not beat approprlate tax-paid stamps in his possession, 
held to state an offense, under Harrison Antlnarcotic Act, S 1, as amended 
by Act Feb. 24, 1919, § 1006 (Comp. St. Ann. Supp. 1019, § 6287g), niaking 
sucli purchase or sale, except from original stamped packages, an offense, 
and possession of unstamped packages prima facle évidence of such 
offense. 

In Errer to the District Court of the United States for the South- 
ern Division of the Southern District of Cahfornia; Benjamin F. 
Bledsoe, Judge. 

Criminal prosecution by the United States against Harry Dean. 
Judgment of conviction, and défendant brings error. Affirmed. 

See, also, 266 Fed. 695. 

Warren L,. Williams and Seymour S. Silverton, both of Los An- 
geles, Cal., for plaintiff in error. 

Robert O'Connor, U. S. Atty., and Gordon Lawson, Asst. U. S. 
Atty., both of Los Angeles, Cal. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge. The plaintiff in error was convicted on 
two counts of an indictment, which charged him with violation of the 
Harrison Narcotic Act, as amended by Act Feb. 24, 1919, 40 Stat. 
1057, and sentences of imprisonment for terms to run consecutively 
were imposed by the court. No démarrer or other objection was in- 
terposed to the indictment in the court below, but it is now contended 
that the first count is fatally defective for failure to state facts sufft- 
cient to constitute an offense. Act Feb. 24, 1919, provides in part as 
f ollows : 

"It shall be unlawful for any person to purchase, sell, dispense, or. dlstrlbute 
any of the aforesald drugs except in the original stamped package or from the 
original stamped package ; and the absence of approprlate tax paid stamps 
from any of the aforesald drugs shall be prima facle évidence of a violation of 
thls section by the person in whose possession same may be found." Comp. 
St. Ann. Supp. 1919, § 6287g. 

The first count charged : 

That the plaintiff In error dld knowingly, etc., "purchase, sell, dispense, and 
dlstrlbute cocaine in and from a certain tin box, which said tin box was not 
then and there the original stamped package contalnlng said cocaine." 

@=3For other cases see same toplc & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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The count goes on: 

"That is to say, the eald défendant" did hâve In hls possession the «ald tin 
box containing cocaïne, consisting of about one-half an ounce, and that the 
"said tin box then and there containing sald cocaïne dld not then and there 
béar and hâve affixed thereon appropriate tax pald stamps as requlred by the 
act of Ciongress approved December 17, 1914, known as the Harrlson Narcotic 
Law." 

The plaintiff in error contends that no offense against the act as 
amended is involved in the charge that the plaintiff in error had cocaïne 
in his possession, and that a violation of the statute can only be com- 
mitted by purchasing, dispensing, and distributing narcotics from 
packages which hâve not affixed thereon appropriate tax paid stamps. 
It may be conceded that the purpose of the statute is to prohibit the 
purchase, sale, and distribution of narcotics ; but it is also clear that it 
provides that prima facie proof is made of the violation of the statute 
by évidence that the accused had the possession of prohibited narcotics 
to which are not affixed appropriate tax paid stamps. In this respect 
the offense is not dissimilar to some other offenses against the United 
States, such as the offense of having in possession dies adaptable to 
counterfeiting (Baender v. United States [C. C. A.] 260 Fed. 832), 
or having possession of imported opium (Gee Woe v. United States, 
250 Fed. 428, 162 C. C. A. 498). We find no merit in the objection to 
the indictment, nor is there merit in the contention that the term "orig- 
inal stamped package," as used in the act of 1919 is meaningless. Its 
meaning is made sufficiently clear by the terms of the act and the 
amendment thereto. 

The judgment is affirmed. 



DËAN V. inSflTED STATES. 

(Circuit Ourt of Appeals, Nlnth Circuit. July 6, 1920.) 
No. 3460. 

Poisons "^=9 — ^Indiotment for unlawful sale of narcotics sufficieint. 

An indictment under Harrison Antinarcotlc Act, § 1, as amended by Act 
Feb. 24, 1919, i 1006 (Comp. St. Ann. Supp. 1919, § 6287g), for selllng mor- 
phine and cocaïne t'rom papnr bags and boxes wliich were not the "original 
stamped package" containing said drugs, held sufflcientiy spécifie as 
against objection flrst taken In the appellate court. 

In Error to the District Court of the United States for the South- 
«rn Division of the Southern District of CaUfornia; Benjamin F. 
Bledsoe, Judge. 

Criminal prosecution by the United States against Harry Dean, 
Judgment of conviction and défendant brings error. Affirmed. 

See, also, 266 Fed. 694. 

Warren L. Williams and Seymour S. Silverton, both of Los An- 
geles, Cal., for plaintiff in error. 

Robert O'Connor, U. S. Atty., and Gordon Lawson, Asst. U. S. 
Atty., both of Los Angeles, Cal. 

Before GILBERT. ROSS, and MORROW, Circuit Judges. 
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GILBERT, Circuit Judge. Error is assigned to the judgment on 
the ground that the indictment failed to charge an offense against 
the United States. No objection was made to the indictment in the 
court below. It charged : 

That the plaintifC in error did knowiugly, etc., "sell, dispense, and distribute 
morphine and cocaïne in six paper bags, ten small cardboard boxes, one smaïl 
celluloid box, and one métal box, whieh said bags and boxes and either and 
each of them were not tlien and there the original stamped packages con- 
taining said morphine and said cocaine." 

It is said that to charge that the réceptacles were not the "original 
stamped package" is not équivalent to charging that there was fail- 
ure to pay the spécial tax required, that the words might mean many 
things, such as a référence to the label or brand of the package, or 
the date of purchase stamped upon the réceptacle, and that they fail 
to apprise the accused of the crime charged. When the words are 
cônstrued with référence to context and the other provisions of the 
law, there can be no question of their meaning. If they seemed ob- 
scure or indefinite to the plaintitï in error, he had his remedy in the 
court below by demanding a bill of particulars. Having gone to trial 
upon the indictment as sufficiently charging an offense, he cannot in 
this court take advantage of any defect or imperfection in matter of 
form only which did not tend to his préjudice. 

The judgment is^affirmed. 



UNITED STATES v. WESTWOOD et al. 

(Circuit Court of Appeals, Fourth Circuit. April 27, 1920.) 
No. 1789. 

Seamen <©=7 — Sliipping articles must describe intended voyage. 

Shlppîng articles are mercantile documents, and entitled to a libéral 
construction to accomplish tho piirpose the parties had in mind ; but 
under Rev. St. § 4511 (Comp. St. § 8300), they must, to be valid, Inform 
the seaman, in gênerai terms at least, what kind of voyage is then plan- 
ned, reserving on their face, If need be, sufficient latitude for changes to 
meet subséquent exigencies, 

Appeal from the District Court of the United States for the East- 
ern District of Virginia, at Norfolk; Edmund Waddill, Jr., Judge. 

Suit in admiralty hy C. G. Westwood and othcrs against the United 
States. Decree for libelan^s, and the United States appeals. Affirmed. 

For opinion below, see 261 Fed. 414. 

Hiram M. Smith, U. S. Atty., of Richmond, Va., for appellant. 
Henry Bowden, of Norfolk, Va., for appellees. 

Before PRITCHARD and WOODS, Circuit Judges, and ROSE, 
District Judge. 

ROSE, District Judge. The appellees were the libelants below and 
wili be so styled hère. 

On the 3d of April, 1919, they shipped at Baltimore on the Shipping 
Board's steamship Quoque, "from the port of Baltimore, Md., to such 

«gu^l'or otlier cases see same topio & KEï-NUMUJBK in ail Kej-Numbeied Dlgesta & Indexe» 
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ports and places in any part of the world, via an American port, as 
the master may direct, and back to a final port of discharge in the Unit- 
ed States, for a term of time not to exceed six calendar months." 
Shortly after the articles were signed, the ship, with a cargo of coal, 
sailed for Molendo, Peru, and there delivered it. It next went to 
Guayquille, and then to Mantes, both in Ecuador, and took on a new 
cargo. Thereupon it set out for Havre, France, via Norfolk, where 
it stopped for bunker coal. At the last-mentioned port the libelants, 
apparently construing the shipping articles to mean that if the ship 
touched at an American port it was to be while outward bound, de- 
manded their discharge and payment in full, on the ground that the 
voyage for which they liad shipped had ended. Upon the ship's re- 
fusai to accept this view they instituted thèse proceedings. 

In the District Court and hère the question as to the construction 
of the articles was replaced by the more fundamental one as to their 
validity, no matter what they meant. The learncd judge belovv held 
that they were void, because they did not comply with the require- 
ments of section 4511 of the Revised Statutes (Comp. St. § 8300) and 
the form of shipping articles thereto annexed. It is there provided 
that they shall contain, among other things, the nature and as far as 
practicable the duration of the intended voyage or engagement, and 
the port or country at which the voyage shall terminate, and, if it can 
be donc, the places at which it is to touch. Congress, in the législa- 
tion in question, recognized that at the incention of a voyage it would 
often be commercially impracticable to define with précision ail that 
it may in the course of events come to include. 

Shipping articles are mercantile documents, and are entitled to a 
libéral construction in order to accomplish the purpose the parties 
had in mind. They are not to be scrutinized as if they were légal 
pleadings. Nevertheless it is clear that the Législature has directed 
that the articles a seaman is asked to sign shall tell him in gênerai 
terms, at least, what kind of a voyage the master is then planning to 
undertake, reserving on their face, if need be, sufficient latitude for 
the changes which may suhsequently arise from the exigencies of a 
successful participation in the world's carrying trade. Tested by even 
this libéral rule, the articles at bar are plainly insufficient. The master 
knew he was going to a port on the west coast of South America, but 
the articles did not tell the seamen so. For ail that appears upon them, 
the ship might hâve been bound to any port in the seven seas. 

The plain purpose of the statute cannot be thus ignored. 

Affirmed. 
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PEBrECTION DISAPPEABING BED CO., Inc^ et al. T. MURPHY WALL 

BED CO, et al.* 

(Circuit Court of Appeals, Ninth Circuit. July 6, 1920.) 

No. 3456. 

1. Patrats <S=»136 — Failure to make elaiins cover entire invention; "inadvert- 

ence" authorizing reissue. 

In the absence of fraud, the failure of an inventor or his solicitor to 
put tlie claims in such form as wlll cover the entire invention ia "Inad- 
vertence," within the meaning of the statute, which wlll authorize a re- 
Issue, although the original patent is not inoperatlve. 

[Ed. Note. — For other définitions, see Words and Phrase», First and 
Second Séries, Inadrertence.] 

2. Pat«nt8 €=>73 — As antiripative pat«nt speaks from date of issuanoe. 

For the purpose of anticipation, a patent speaks from the date of Its 
issuance, and not from the date of the application. 

3. Patents <S=>328— 1,068,808, and reissue 13,428, for disappeaiins bed, valid 

and infrin^ed. 

The Murphy patents No. 1,068,806 and reissue No. 13,428, each for a 
dlsappearlng bed, held not antleipated, valid, and infringed. 

Appeal from the District Court of the United States for the Second 
Division of the Northern District of CaHfornia; William C. Van Fleet,, 
Judge. 

Suit in equity by the Murphy Wall Bed Company and the Marshall 
& Stearns Company against the Perfection Disappearing Bed Company,, 
Incorporated, and others. Decree for complainants, and défendants ap- 
peal. Affirmed. 

Waldo F. Postel, of San Francisco, Cal., for appellants. 
William K. White, of San Francisco, Cal., for appellees. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

GILBERT, Circuit Judge. The appellants appeal from a decree 
wherein they were adjudged to hâve infringed claims 9, 10, 13, and 
14 of l'eissue letters patent No. 13,428, issued to Wm. L. Murphy on 
April 13, 1912, for a "disappearing bed," and claim 1 of patent No. 1,- 
068.806, issued to Murphy on July 29, 1913, for "disappearing bed." 

Claims 13 and 14 of the reissue letters patent were upon the reissue 
added to the original patent. The appellants contend that those claims 
are void for failure to comply with section 4916, Rev. Stat. (Comp. St. 
§ 9461), which provides: 

"Whenever any patent is inoperntive or Invalld, by reason of a defectlve or 
Insufficient speeiflcation, or by reason of the patentée clalming as his owu 
invention or discovery more than he had a rlght to claim as new. If the error 
has arisen by inadvertence, accident, or mistake, and without any fraudulent 
or deceptlve intention, tlie Commissloner shall, on the surrender of such 
patent and the payment of the duty required by law, cause a new patent for 
the same Invention, and in accordance with the corrected spécification, to be 
issued to tbe patentée. • * • But no new matter shall be introduced into 
the spécification." 

^=3For otber caies se* Mm* tople ft KBY-NUMBBR in aU Kej-Numbcrcd Digests * Iad«x*» 
*Rehearln( denled October 18, 1S20. 
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It is contended that there was no error, mistake, or inadvertence in 
the original patent, and no defective or insufficient spécification there- 
in, and that claims 13 and 14 introduced new matter. 

The Murphy disappearing bed, as disclosed in the original patent, 
marked a distinct advance in the art. The invention relates to means 
for concealing a bed in such a way as to leave no suggestion of its 
use in the room in which it is to be used. Many previous devices for 
this purpose were in the field, when Murphy conceived the idea that 
a bed might be adapted to be moved about a vertical axis through an 
•opening of less width than the bed, and shifted laterally with respect 
to such opening, and concealed in an ordinary closet, behind an ordi- 
nary closet door only three feet in width. In the original patent the 
claims covered two methods in which this might be accomplished. 
One was by attaching the bed. to a door which opened outwardly f rom 
a small closet or an adjoining room. The other was by attaching a bed 
by pivotai means to the wall at one vertical side of the door opening. 
In claims 13 and 14 of the reissue patent a third method was added — 
that of pivoting the bed upon a vertical axis adjacent to one side of 
the opening. AU of thèse methods were adapted to accomplish the 
same resuit, and to carry out the idea which was the gist of Murphy's 
invention. The leading case construing the statute hère involved is 
Toplifï v. Topliff, 145 U. S. 156, 12 Sup. Ct. 825, 36 L. Ed. 658, 
where Mr. Justice Brown reviewed the décisions and said : 

"From this summary of the authorlties, it may be regardée! as the settled 
rule of this court that the power to reissue may be exercised, when the patent 
is inoperative by reason of the fact that the spécification as origlnally drawn 
was defective or insufficient, or the claims were narrower tlian the aetual In- 
vention of the patentée, provided the error bas arisen from inadvertence or 
mistake, and the patentée is guilty of no fraud or déception." 

The court went on to say that the reissue must be for the same in- 
vention as the original patent, as shown in the spécification and claims 
thereof, and that the courts will not review the décision of the Com- 
missioner upon the question of inadvertence, accident, or mistake, 
^'unless the matter is manif est from the record." The court said : 

"To liold that a patent can never be reissued for an enlarged claim would be 
not only to overrlde the obvions intent of the statute, but would operate in 
many cases with great hardship upon the patentée." 

This conclusion was reached in view of the fact that inventions are 
often placed in the hands of inexperienced persons to prépare the 
spécifications and claims. 

[1] From the foregoing décision and others it is obvions that the 
words "inadvertence or mistake" are used in the statute as the antith- 
èses to "fraudulent intent," and that in the absence of fraud the 
failure of an inventer or his soliciter to put the claims in such form as 
will cover the entire invention is "inadvertence," within the meaning of 
the statute, and that to justify a reissue it is not necessary that the 
original patent shall be inoperative, but it is sufficient if it fail to 
secure to the patentée the whole of his invention. We think it clear 
in this case that claims 13 and 14 are not beyond the scope of the in- 
vention shown in the original spécification. The reissue letters pat- 
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ent but add another method of expressing Murphy's original concep- 
tion. 

There is no évidence that any one could hâve been injured by the re- 
issuance, or that the object of the reissuance was to cover improvements 
which had corne into use or had been invented by others after the 
original issue. The appellants' suggestion that the reissuance was ob- 
tained in order to take advantage of the Anderson patent, letters patent 
No. 1,015,376, is not sustained by the facts. Murphy's original appli- 
cation was filed on January 3, 1911, and the patent was issued on Oc- 
tober 31st of the same year. Anderson applied for his patent on August 
28, 1911. But in the meantime, on April 8, 1911, Murphy had applied 
for a second patent for a disappearing bed, setting forth five clninis, 
two of which were identical with claims 13 and 14, subsequently in^'erl- 
ed in the reissue patent. In May, 1911, the Patent Office allowed ail 
the cla'ms of Murphy's second application. But thereafter Murphy 
canceled therefrom the two claims which were transferred to the 
application for the reissue patent and became claims 13 and 14 there- 
of. This was done obviously for the reason that those two claims were 
thought to be germane to the original invention. No other reason an- 
pears. On June 18, 1912, Murphy received letters patent No. 1,030,- 
201, covering the three remaining claims of his application of April 8, 
1911. 

[2] The second patent in suit was issued on July 29, 1913, upon an 
application filed April 13, 1912. The first claim reads: 

"In eombination with a wall having an opening, a standard arrangod adja- 
cent to one side of said opening, and adapted to move forward and backward 
in said openlng, and a bed connecte*! intermediate its sides to said standard." 

It is contended that this claim is void (1) for double patenting; and 
(2) that it is anticipated by patent No. 1,086,744, issued on February 
10, 19Ï4, to Anderson, upon an application filed February 1, 1912, 
and prior to the date of the application for Murphy's third patent. 
There are two reasons why the défense of anticipation cannot avail the 
appellants. In the first place, it was not pleaded ; and, in the second 
place, for the purpose of anticipation, a patent speaks, not from the 
date of the application, but from the date of its 'ssuance. Bâtes v. 
Coe, 98 U. S. 31, 25 L. Ed. 68; Dubois v. Kirk, 158 U. S. 58, 15 Sup. 
Ct. 729, 39 L. Ed. 895 ; American Roll Paper Co. v. Weston (C. C.) 
45 Fed. 686, 689; Anderson v. Collins, 122 Fed. 451, 58 C. C. A. 669; 
General Electric Co. v. Allis-Chalmers Co. (C. C.) 190 Fed. 165, 170; 
Turner Brass Works v. Appliance Mfg. Co. (C. C.) 203 Fed. 1001. 

The défense that the second patent in suit is void for the reason that 
both the Murphy patents are for the same invention is made for the 
first time in this court. Claim 1 of the second patent differs from 
the claims of the reissue patent, in that it calls for a standard which is 
movable forward and backward in the door opening. We are not con- 
vinced that the claim is void. The reissue letters patent specified only 
a fixed axis. The second patent introduces a movable axis. But, con- 
ceding that a movable axis might hâve been claimed in the reissue pat- 
ent, that fact aft'ords no ground for reversing the decree. The suit 
was brought upon both patents. The bill alleged that the appellants 
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have infringed "them and each of them." The decree finds that the 
appellants "have infringed and contributed to the infringing of both 
said letters patent and of each of them." If the later patent is void, for 
the reason that it is a second patent for the same invention, it does 
not follow that the decree should be disturbed, for in that case it niay, 
in equity, rest whoUy upon the claims of the reissue patent. 

There can be no question but that the appellants have infringed the 
claims of both patents, as was found by the court below. The struc- 
tures made by the appellants corne within the r.ppellees' claims. It is 
urged that there is substantial différence, sufficient to avoid infringe- 
ment, in that claims 9 and 10 of the reissue patent call for pivotai means 
for Connecting the bed to the wall at one of the vertical sides of the 
opening; whereas, in the appellants' device, the vertical axis is sup- 
ported by tjne floor or by the floor and the top of the openint^. This 
slight altération in construction does not avo'd infringement. It is 
but a change of form, not a change in principle. 

The decree is affirmed. 



BEATTIE MFG. CO. v. HEAI-D et al. 

(District Court, N. D. New York. Julj' 8, 1920.) 

Patents <S='32fi — For folding machines valid aiid infringed. 

Tlie Maitland & Beattie îjateiits, Ko. 713.230, for a fold'ng macliine 
for collars and euffs. and No. 1,071.077, for improvpmont on tlie same, the 
Smith patent, No. 972,272, and tho Beattie patents. No. 072,495 and No. 
972,320, ail relating to folding machines, held valid and infringed. 

In Equity. Suit by the Beattie Manufacturing Company against 
Margaret L. Heald, doing business as the E. H. Brown Manufacturing 
Company, and Ida Maitland, executrix of the will of John Maitland, 
deceased. On final hearing. Decree for complainant. 

Suit in equity to restrain alleged infringement of United States let- 
ters patent Nos. 713,230, 972,320, 972,495, 972,272, and 1,071,677, 
ail relating to folding machines, and for an accounting ; also a motion 
to dismiss on the ground of lâches, and a motion to strike out the 
testimony of Walter J. Beattie, for refusai to produce him for further 
cross-examination. 

Frank C. Curtis, of Troy, N. Y., for plaintiff. 

Walter E. Ward, of Albany, N. Y., and Harry Hayward Allen, of 
Washington, D. C, for défendants. 

RAY, District Judge. This suit was originally brought by the 
plaintiff, the Beattie Manufacturing Company, against the défendant 
Margaret L. Heald, trading and doing business under the name and 
style of E. H. Brown Manufacturing Company, upon ail of the patents 
above recited, except No. 972,272. 

Upon taking proofs in the prima facie case, plaintifï found that a 
part of the technical légal title to patent No. 713,230 remained in Ida 
Maitland, executrix of John Maitland, one of the joint inventors up- 

®=3For other cases see same topic & KEY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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on wîiose application said patent was granted, and that another of 
plaintiff's patents, No. 972,272, also alleged to hâve been infringed by 
the défendant, had been inadvertently omitted from the original bill. 
The court thereupon, on motion and the payment of costs, permitted 
the bill to be amended to bring in the omitted patent and to make Ida 
Maitland, executrix, a party défendant; she having declined to join 
as party plaintiff. 

Thereafter the défendant, who had already answered the original 
bill, filed an amended answer to the amended bill, setting up the usual 
défenses to a patent suit, and Ida Maitland, executrix, filed a separate 
answer, admitting ail of the facts charged in the amended or sup- 
plemental bill, and disclaiming ail interest in the matter in controversy 
in favor of the plaintifï. Proofs were thereupon taken by déposition, 
in accordance with a stipulation entered into by the parties, which was 
approved by the court for cause shown. 

The five patents in suit relate to various features of folding machines, 
such as are commonly used for folding or inturning the edges of fab- 
ric blanks in the manufacture of collars, cutïs, and the Hke. The 
•charge of infringement is based upon the manufacture and sale by the 
défendant of two types of machine in évidence, respectively, as "Plain- 
tiff's Exhibit Defendant's Band Machine" and "Plaintiff's Exhibit De- 
fendant's Top Machine" ; the band machine being adapted for folding 
or inturning the edges of a blank on ail of its sides in making the band 
of a collar, while the top machine is adapted for folding or inturning 
the edges of the blank upon three sides only, leaving the fourth side 
unturned for insertion between the blanks or plies of the band, as in 
the manufacture of fold collars. 

Patent No. 713,230. 

Patent No. 713,230 is dated November II, 1902, îssued on an appli- 
cation filed April 5, 1902, by John Maitland and Walter J. Beattie, 
joint inventors. Claim 3 is the only claim in issue. This feature of the 
machine relates to the supporting of the thin sheet métal die plate or 
former plate, which détermines the shape of the folded blank and over 
the edge of which the edge of the blank is inturned by the folders. 
This former plate is of very thin sheet métal and requires an immé- 
diate support, to which it is attached, which support can be readily 
mounted upon the die head or former head of the machine. The form- 
er head or die head is provided with a slideway or seat, which is 
adapted to interchangeably receive and support the former blocks for 
ail forms of former plate ; that is, while the former plates themselves 
must (differ in outline according to the blank to be folded, the former 
block, where attached to the die head, should always be the same, in 
-order to be interchangeable with other former blocks, but that portion 
of the former block to which the thin former plate is directly attached 
should conform generally to the form of the edge of the particular thin 
former plate. Thèse thin former plates, adapted for folding the bands 
of collars, are very narrow and very irregular in outline, so that to 
machine a solid pièce of métal into a former block of such complex 
shape that one portion of it will be of standard form interchangeable 
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with other former blocks in attachment to the die head, while the por- 
tion to which the irregular former plate is directly attached shall con- 
form to the shape of the thin former plate, is a difficult and expensive 
task. This difficulty is overcome by the construction set forth in claim 3 
of this patent, No. 713,230, which reads as foUows: 

"3. In a folding machine, former mechanism, comprising lu part a former 
plate and a former block split part way of Its lengtli, oiie member thereof 
being bent to conform to the edge of said former plate and secured thereto, and 
the other member belng provided with means for securing the same to a sup- 
porting member of said former mechanism, substantially as described." 

By splitting the former block part way of its length, one of the 
members thus formed can be left in its original straight form, while 
the other member can be readily bent to conform to the shape of former 
plate which is to be attached to it. This is done by bending this mem- 
ber of the split former block withotit machine work upon the same. AU 
of the former blocks thus hâve the members whereby they are attached 
to the die head of the same shape and dimensions, while their other 
members, to which the thin former plates are attached, can be made of 
différent forms, in each case corresponding to the shape of former 
plate to be attached thereto. 

Defendant's expert has been able to find no prior art référence 
against this claim. The utility of the construction seems too clear for 
argument, and defendant's expert admits that he finds in "Plaintiff's 
Exhibit Defendant's Band Machine" the construction called for by 
this claim 3. 

Patent No. 972,272. 

Patent No. 972,272 is dated October 11, 1910, issued on an appli- 
cation filed February 14, 1908, by George W. Smith, inventer. Claims 
1, 2, and 7 only of this patent are in issue. Each of thèse claims re- 
cites the gênerai construction of the folding machine, including the 
bed plate, die, and infolders. The invention consists broadly in pro- 
viding separate heating means for the bed and for the infolders. The 
prior art shows no disclosure of separate means for heating the bed and 
for heating the infolders. For the purpose of the présent suit claims 
1, 2, and 7, are substantially alike. Claim 1 is as foUows: 

"1. In a folding machine, a rigid frame, a bed plate movable within the 
frame, means within the bed plate for heating the same, a die plate adapt- 
ed to co-operate with the bed plate for clamping between them a blank tO' 
be folded, slidable infolders for folding the edges of a blank over the 
die plate, each inforder being provided with means for the insertion of heat- 
ing means, means for simultaneously operating the infolders, and means 
for pressing the bed plate and die plate into co-operative relation, turning the 
edges of the blank over said die, and forcing said bed and die against the 
infolders to press the turned edges of the blank." 

The gist of the invention is recited in this claim as follows : 

"Means within the bed plate for heating the same," and "each infolder 
being provided with means for the insertion of heating means." 

In claim 2, thèse features are referred to in the following language > 
"Means within the bed plate for heating the same," and "each infolder being 

provided with means for the insertion of heating means independent of the 

bed plate heating means." 
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In claim 7 thèse f eatures are ref erred to in the f ollowing language : 

"A bed plate adapted to be heated," and "each of said infolders being pro- 
vided with means for the insertion of heating means separate of the bed plate 
heating means." 

This invention permits the infolders to be more highiy heated than 
the bed. It is, of course, désirable to hâve the folding éléments heated 
to the highest température which can be employed without scorching 
the goods. In the folding opération the blank is in contact with the 
bed for a considerably longer period than it is with the infolders, 
because the blank must be laid upon the bed before the infolders move 
in over the edges of the blank, and cannot be removed from the bed 
until after the infolders hâve been fully withdrawn. The infolders, 
therefore, can be safely more highiy heated than the bed, because they 
are in contact with the blank for a less time than the blank is in con- 
tact with the bed. Furthermore, it is safer to play closely to the maxi- 
mum température of the infolder than it is to the maximum tempéra- 
ture of the bed, because a slight scorching of the face of the blank from 
an overheated bed is exposed on the surface of a finished collar, whereas 
a slight scorching of the inturned edges of the blank from an overheated 
infolder would be concealed between the two blanks of the collar 
when stitched together. 

No détails of the particular form of heating mechanism to be used in 
the infolders and in the bed are shovvn in this patent, and the claims 
are not limited to any particular form of heating mechanism, electric 
or otherwtse. However, the first statement of the objects of the in- 
vention (line 10, page 1, of the patent) says : 

"To ct)nstruct a folding machine in which the bed plate and the Infolders 
wlll be heated by electricity." 

It appears from the testimony that prior to the date of the applica- 
tion for this patent Simplex heating units had been commonly known 
and could be obtained from the Simplex Electric Heating Company of 
various sizes as might be desired. Thèse units comprised each a casting 
hollowed out to receive the electric résistance coils imbedded in a body 
of insulating material, and such units could be mounted by means of 
screws or bolts upon a desired part of a machine. In view of this 
there is no difficulty in understanding the spécification of this patent, 
beginning at line 91, page 1, where it states: 

"The under sides of the infolders, iJJ, hâve hoUow spaces, 15, adapted to 
receive suitable electric heating means." 

Nor the statement beginning at line 79, page 1 : 

"Attached to the under side of the bed plate, 10, is a box, Hi, in which are 
placed suitable résistance colis tor generating beat by electricity.'' 

Whether the box, !](., is the hollow casting of an electric heating 
imit, like a Simplex heating unit, or whether it is simply a box form- 
ing a chamber into which a complète electric heating unit is installed, 
seems entirely immaterial, and the argument that the box, /^, is not 
.part of the bed, within the meaning of thèse claims, is not worthy o4 
serions considération. The electric heating mechanism for the in- 
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folders in "Plaintiff's Exhibit Defendant's Top Machine" comprises 
an electric résistance coil mounted within the hollowed out infolder; 
the particular construction being hereinafter described more in détail 
in connection witii patent No. 972,495. The electric heating mechanism 
in the bed of "Plaintiff's Exhibit Defendant's Top Machine" comprises 
an electric résistance coil placed in a recess formed in the underside 
of the bed plate and closed by a bottom plate, which is clamped to the 
bed plate. The ends of the coil project down through the bottom plate, 
where they are connected with the circuit wires. The bed itself thus 
forms the box or housing for the coil, instead of having the coil im- 
bedded in a separate complète heating unit. The référence in the 
claims to this feature is, "Means within the bed plate for heating the 
same," which expression is employed in ail three claims in issue. The 
heating mechanisms for the infolders and for the bed in "Defendant's 
Top Machine" clearly corne within the description of each of claims 1, 
2, and 7, and said exhibit clearly embodies the substance of the inven- 
tion of thèse claims. 

Défendant has introduced some testimony in an endeavor to show 
that Eugène H. Brown, the predecessor in business of the défendant 
Aîarearet L. Heald, as early as 1902 or 1903, employed Simplex or 
similar heating units in the fo'ders of a folding machine, making the 
unit of considc;rable length and using it as the slide connection between 
two folder plates. This évidence is not satisf actory or convincing. and 
is ndt borne out by the records of the Simplex Electric Heating Com- 
panv, nor by the correspondence which passed between Brown and the 
Simplex Company in 1908. which shows that as late as 190B Brown 
had not learned how to satisfactorily make such a heating unit. 

Patent No. 972,495. 

Patent No. 972,495 is dated October 11, 1910, issued on an applica- 
tion filed August 15, 1908, by Walter J. Beattie, inventor. Claim 1 
only is in issue. This patent is properly considered in connection with 
the Smith patent, No. 972,272, because it relates to the working out of 
the most practical means for incorporating the electric heating résist- 
ance coils in the infolder. 

It appears that the Simplex heating units had to be made of such 
thick castings that they were slow in conducting the beat to the thin 
sheet métal plates mounted upon the folder blocks. Beattie's solution 
of the problem was to make the folder itself the housing for the ré- 
sistance coils, instead of incorporating the coils in a separate complète 
unit to be attached to the folder block. He accomplished this by di- 
viding the folder block into two parts, separably screwed or bolted to- 
gether ; one or both of the members thus formed being hollowed out, 
forming between the members a chamber within which the résistance 
coil was mounted, with the terminais of the coil projecting out from be- 
tween the two block members. None of the références referred to by 
defendant's expert shows an electrically heated infolder, nor do any of 
the références suggest the construction set forth in claim 1 of this pat- 
ent. No. 972,495, which reads as follows: 
266 F.— 45 
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"1. In a machine for folding collar and cuff blanks, a heated bed plate, a 
die adapted to press blanks upon sald bed plate, Infolders adapted to move 
Inwardly and fold the edges of the blanks over sald die, each of said Infolders 
belng chambered and formed in two parts separably connectod together, and 
an infolder plate attached to one of said parts, electric heating means within 
sald chambers adapted to be supplied with carrent by electric wlres from 
without, whereby the Infolder plate of each infolder may be independently 
heated, means for moving said infolders to fold blanks over the die, and means 
for pressing the said blanks between the heated bed plate and the folder 
plates." 

In the defendant's top machine each infolder block comprises a 
casting hollowed eut on its underside, with a thin bottom plate to 
complète the closing of the chamber for the heating coil. The bottom 
member of defendant's folder block is thinner than the bottom mem- 
ber of the folder block shown in this patent, but the two members 
complète the chamber which receives the heating coil in substantially 
the manner called for by this claim. The claim involves invention, and 
is not avoided by the immaterial différences in the form of the two 
members of the folder block, nor by the fact that the terminais of 
the coil are led ont from between the block members at the end, instead 
of at the side of the folder block. 

Patent No. 972,320. 

Patent No. 972,320, is dated October 11, 1910, issued on an applica- 
tion filed May 21, 1908, by Walter J. Beattie, inventor. Claims 6 and 8 
only are in issue. Thèse read as follpws : 

"6. In a machine for folding collar and cuff blanks, a vertically movable bed 
plate, a die of thin sheet material comprising a flxed section and a slidable 
section, sald die adapted to clanip blanks upon the bed plate, slidable folder 
plates adapted to fold the edges of said blanks over the edges of said die, 
means for ralsing the bed plate to press the folded blanks against the folder 
plates, means for supportlng and lowering said die, and connections operated 
by said means for moving the slidable die section endwise to lengthen the 
die as said die is lovrered." 

"8. In a machine for folding collar and cuff blanks, a die therefor of thin 
sheet material formed of a plurality of sections, one of which is slidable longi- 
tudinally of the die, a swinging die head supporting said die, means engaging 
said slideable die section to move the same, and a connection attached to said 
moving means and hinged to a flxed part of the machine eccentric to the axis 
of oscillation of the die head." 

The construction called for by thèse claims provides for automatical- 
ly expanding and contracting a partly collapsible die. The importance 
of the improvement is due to the fact that it accomplishes a very ma- 
terial saving of time in the folding opération. This is accomplished by 
automatically expanding the die to full dimensions by the downward 
movement of the die into engagement with the blank on the bed, per- 
mitting the die to remain expanded throughout both the folding and 
pressing opérations, and automatically contracting one end of the 
die by the upward movement of th/» die as it rises from the bed with 
the folded and pressed blank retaine^'À upon the die plates. 

The prior patents in évidence show that it was not new with Beattie 
to automatically expand and contract a die in a folding machine, such 
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a construction beîng shown, for example, in the Fenwick patent, No. 
688,460, which is selected by defendant's expert as the best référence 
to said claims ; but in ail of thèse prior constructions the die-operating 
mechanism was constructed so as to contract the die to withdraw the 
die plates from beneath the folded edges of the blank before the fold- 
ed edges were pressed to fix the fold, and with the method of folding 
thereby made necessary the folded and pressed blank was left upon the 
bed, to be picked theref rom by the operator af ter the naked die had been 
raised from the bed. The patent to Fenwick, No. 688,460, does not 
disclose the simple mechanism shown in this patent to Beattie for con- 
tracting and expanding the die, but Beattie's invention consisted not 
so much in providing the particular means for expanding and con- 
tracting bis die at the proper times as in the conception that a col- 
lapsible die could be operated in a manner to accomplish the folding 
of a blank by a new method or séries of steps whereby a material sav- 
ing in time would be accomplished. "The invention consisted rather 
in the idea that such change could be made, than in making the neces- 
sary mechanical altérations." Hobbs v. Beach, 180 U. S. 383, 21 Sup. 
Ct. 409, 45 L. Ed. 586. 

The séquence of steps in folding blanks upon machines of the gên- 
erai type in controversy as formerly constructed with a collapsible die 
was as follows : Pick up unfolded blank, place same on bed, lower die, 
move infolders in, contract die, press, remove folded blank from bed, 
place same on pile, etc. The séquence of steps in folding blanks by 
thèse machines embodying the subject-matter of thèse claims is as fol- 
lows: Pick up unfolded blank while pressing previous blank, place 
same on bed, remove previous blank from raised die, place same on 
pile, lower die, move infolders in, press while picking up next blank, 
etc. 

It will be seen that by the employment of Beattie's improvement the 
time formerly required by the operator in contracting the die is elimi- 
nated, while the opérations of pressing a blank upon the bed and pick- 
ing up the next blank to be folded are performed simultaneously. 

Infringement of each of thèse claims is admitted as to both Defend- 
ant's Top Machine and Defendant's Band Machine. 

Patent No. 1,071,677. 

Patent No. 1,071,677 is dated August 26, 1913, issued on an applica- 
tion filed August 18, 1905, by John Maitland and Walter J. Beattie, 
joint inventors. This patent shows a quite complicated power folding 
machine, but the only feàture hère in issue is that referred to in claims 
8 and 9, which are as follows: 

"8. In a folding machine, the combination \vlth two folder plate sections, on 
one side of the machine, provided with a slide connection extending length- 
wise of the plate sections ; of a single actuating crank connected by a close- 
flttlng connection with each section whereby a clrcular motion is Imparted to 
the plate sections ; and means for operating the cranks, substantially as 
descrlbed. 

"9. In a folding machine, the combination with two folder plates adapted to 
fold one side of a blank and portions of two other and oppositely dlsposed 
sides ; of a slide connection between the plates extending lengthwisa of their 
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neighborlng parts and transversely of the otlier parts, whlch are adaptée! to 
fold portions of the opposite sides of tlie blank ; a plate actuating erank 
connected by a close-fitting connection with each of such folder plates where- 
by a circular motion Is Imparted to the plate sections ; and means for operat- 
ing the cranks, substantially as described." 

In the spécification référence is made to prior patent No. 713,230, 
issued to the same inventors, and which has hereinbefore been dis- 
cussed, but not with respect to the feature now under considération. 
In said prior patent are two infolders on the front side of the machine 
and two infolders on the rear side of the machine. The two infolders 
on the front side co-operate to fold the front edge of the blank, and 
the neighboring ends, or port'ons thereof, of the blank. The two rear 
infolders co-operate in the same manner with respect to the rear edge 
and neighboring end portions of the blank in fold'ng blanks on ail 
sides as for bands of collars. Where blanks for the tons of coliars 
are to be folded, one pair of thèse infolders is omitted. The infolders 
of such a co-operative pair, in folding a longitudinal side and neigh- 
boring end portions of a blank, are moved longitudinally toward each 
othcr as well as inwardly and outwardly transversely of their length. 
In folding corner portions of a blank, most satisfactory results are ob- 
tained by moving the infolders each in the path of an arc of a circle, 
whereby the surplus of fabric at the folded-in corner of the blank is 
more uniformly and smoothly distributed. 

Such a movement was provided for in said prior patent, No. 713.230, 
by providing two eccentrics with suitable operating mechanism there- 
for for each infolder of such a pair. Thèse eccentrics required ac- 
cu rate adjustment, and also required to be opéra ted accurately in 
unison with each other. The improvement set forth in patent No. 
1,071,677, with respect to claims 8 and 9 thereof, consisted in provid- 
ing a slide connection extending lengthwise of the pair of infolders, 
referred to in thèse claims as plate sections, and a single actuating 
crank connected by a close-fitting connection with each section, where- 
by a circular motion is imparted to the plate sections by operating 
thèse two single cranks. By a proper adjustment of thèse two cranks, 
precisely the same circular movement will be imparted to the respec- 
tive infolders or plate sections as by the use of the four cranks (two 
for each infolder) in the early patent. Ail of the advantages of the 
earlier construction were thus attained, while eliminating two of the 
four cranks, with their operating mechanism, consisting of beveled 
gears. The advantage of the improvement are obvions. 

The best référence, and practically the only référence relied upon 
by defendant's expert, is the Fenwick patent. No. 688,460; but a 
careful examination of this Fenwick patent fails to show, or even sug- 
gest, the mechanical movement called for by thèse claims. Fenwick 
employs four cranks, and necessarily so; two of thèse cranks being 
required to move the infolders longitudinally, and the other two to 
move the infolders transversely. Fenwick's construction can impart 
straight-line movements only to the infolders, whereas the object of 
the invention of thèse two claims is to impart a circular motion to 
the infolders or plate sections. In Fenwick the cranks are merely pull- 
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ing and piishing devices, while in the Maitland and Beattie construc- 
tion the two cranks hâve a guiding function whereby the circular 
motion is imparted to the infolders. Thèse two mechanical movements 
could hardly be more dissimilar. 

The contention that the référence to the close-fitting connection be- 
tween the cranks and the plate sections is new matter, not disclosed in 
the original spécification, is without foundation. This expression mere- 
ly means that the cranks operatively connect with the infolders without 
substantial lost motion, just as do the cranks in the prier patent. No. 
713,230, which was referred to in the original spécification, and patent 
No. 713,230 refers in like rrianner back to a still earlier patent, No. 
666,766, granted to the sanie inventors. 

The expression in claim 9, "portions of two other and oppositely 
disposed sides," clearly includes some portions less than the whole of 
thèse ends, as well as ail portions of the ends of the blank. Defendant's 
expert admits infringement of each of thèse claims 8 and 9 by "Plain- 
tiff's Exhibit Defendant's Band Machine." 

It is immaterial, if true, that the cranks for thèse machines were 
furnished by Cluett, Peabody & Co., or that the machines were made 
pursuant to instructions from that Company. The défendant Heald, 
who built the machines, is not relieved from liability for infringement 
because of the fact that another may hâve contributed to the infringe- 
ment. 

The motion to dismiss on the ground of lâches is denied, as there is 
no évidence to sustain the charge. 

The motion to strike out the testimony of Walter J. Beattie is also 
denied ; he having been twice produced for cross-examination in the 
prima facie case. Re could hâve been called as defendant's witness, 
had his further testimony been deemed material. 

Plaintifï is the sole owner of each of the patents in suit. Claim 
3 of patent No. 713,230, and claims 8 and 9 of patent No. 1,071,677, 
are valid, and infringed by Defendant's Band Machine. Claims 1, 2, 
and 7 of patent No. 972,272, and claim 1 of patent No. 972,495, are 
valid and infringed by Defendant's Top Machine. Claims 6 and 8 of 
patent No. 972,320 are valid, and infringed by Defendant's Band 
Machine and also by Defendant's Top Machine. 

, Plaintifï is entitled to a decree in the usual form for injunctîon and 
accounting, except at to patent No. 713,230, which has expired since 
the final hearing. This should be included in the accounting, but no 
injunction should be issued with respect thereto. 
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McAVOÏ V. CAMDEN SHIPBUILDING CO. 
THE PACIFIC, 

(District Court, B. D. Pennsylvanla. July 13, 1620.) 
. No. 14. 

1. WhaiTCs '&=>2(i(2) — "Sa duty to warn nninvited vessels of danger. 

' ' There is no obligation of duty on the part of the owner of a prlvate 
: . wharf to give notice of an existlng danger to vessels which may make 
use iOf the wharf, although not invited by the owner to do so ; but the 
duty is on the uninvited user to make inquiry. 

2. WHarv'es <@=20(2) — Owner not liable for injury to tug using wharf with- 
, out invitation. 

■( ' Owner of a prlvate wharf In a slip used as an entrance to its marine 

: railway held not liable for injury to a tug, whieh entered the slip and 

went to the wharf on its own business without Invitation, but as per- 

mitted, and fouled its propeller on a wlre cable that had been used 

' " by the owner and left in part under water. 

In Admiralty. Suit by P. W. McAvoy, managing owner of the tug 
Pacific, against the Camden Shipbuilding Company. Decree for re- 
spondent. 

Willard M. Harris, of Philadelphia, Pa., for libelant, 
Howard M. Long, of Philadelphia, Pa., for respondent. 

DICKINSON, District Judge. The principle of law which controls 
the détermination of this cause does not readily lend itself to concise 
statement. One who is injured in person or property by the négligent 
act, either of commission or omission, of another, has a clear cause 
of action. The obligation of duty, on the part of one who invites 
another to come upon his premises, to give notice of the présence of 
danger known to him, but of which the other is ignorant, is equally 
clear. Such obligation exists, whether the danger is of négligent origin 
or nOt, The liability to respond in damages is not based upon respon- 
sibility for the existence of the danger, but upon the neglect of the duty 
to niake the danger known. 

The damage in the instant case was sufifered, not by one who was 
invited to use respondent's wharf, but by one who used it uninvited, 
in pursuance of a permissive use. The libelant was not a trespasser. 
On the other hand, the use made of respondent's property was the 
whoUy voluntary act of the libelant. The broad f acts out of which the 
questions raised arise are that the respondent owned a slip with a 
wharf landing. The slip was maintained as an entrance to a marine 
railway. Vessels were permitted to enter the slip and tie up at the 
wharf. A wire cable had been in use to handle a ferryboat in getting 
her clear of the railway. The ferryboat had been taken to the side 
of the sHp, and the cable had been left still attached to the ferryboat 
and extending to the landing, when the end of it was there coiled. The 
part of the cable between the landing and the ferryboat was under 
water. The libelant tug entered the slip and proceeded to the landing. 
In the attempt to leave the landing, her propeller became entangled in 

Q=s>For other cases see eame topic & KEY-NUMBËR in ail Key-Numbered Digests & Indexes 
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the cable, causing the damage of which complaint is made. The tug 
entered the slip and went to the wharf for her own purposes. Such use 
of the slip had been made for the time previous without objection from 
the respondent. The cable, as it was left, was an obstruction to navi- 
gation to a vessel making use of the landing, but not otherwise of the 
slip. 

[1] The question, broadly stated, is whether there is an obligation 
of duty on the part of the owner of a private wharf to give notice 
of an existing danger to vessels which may make use of the wharf, 
although not invited by the owner to do so. The principle is one of 
some importance. The case may arise of the owner of a private 
wharf, having no further use for it, permitting it to be used by others 
by not objecting to such use, and permitting it also to become so out of 
repair that damage may resuit from such use. What obligations does 
such owner assume toward those who may for their own purposes use 
his wharf ? Are the obligations such that in practical eflfect he must re- 
move the wharf, when he has no further use for it, keep it in repair, 
although he lias no use for it, or give notice to every uninvited user that 
its use is dangerous? Must the owner, in a very practical sensé, pro- 
tect the user, or must the user protect himself ? 

Without prolonging the discussion, we see at least no greater ob- 
ligation on the part of the owner to warn the unexpected user than on 
the part of such user to inquire whether it is safe to use before using. 
The obligation of the latter is more easily met. He knows he is 
about to use, and may inquire; the owner does not know. The dis- 
tinction which ordinarily exists between an obstruction existing with- 
out négligence and one which is the créature of négligence has no 
practical value in its application to the owners of private wharves, be- 
cause the distinction is practically eliminated, in that there is no nég- 
ligence in the owner obstructing his own premises, unless he owes the 
duty of protection to others to the extent that he is bound to anticipate 
that they may encounter the danger by making uninvited use of his 
premises. 

[2] There is the usual conflict of testimony with which we are met 
in physical damage cases. The following facts clearly appear: The 
respondent had been using and had left the cable as already stated. 
Vessels vvere lying across the entrance to the adjoining slip. Em- 
ployés of respondent were there at work. The libelant tug entered the 
railway slip and proceeded to the landing on the south side. She 
came there uninvited, and for her own purposes, but such use of the 
slip was permitted. The tug made no inquiry respecting obstructions. 
The only disputed fact is whether warning of the obstruction was 
given. In view of the admissions of the answer, this fact is found 
against respondent. This does not carry the implication of a discrédit 
of the testimony of witnesses for respondent. What the witnesses 
meant is that they spoke of the existence of the obstructions. It doés 
not mean that the tug received warning. The place from which to 
hâve given this was the landing. 

A decree dismissing the libel, with costs, may be submitted in accord- 
ance with the findings made and filed herewith. 
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UNITED STATES v. WILSON, 

(District Court, B. D. Tennessee, S. D. June 3, 1920.) 

No. 4292. 

Prostitution <S=»1 — Wiiîte S'ave Traflic Act; transportât ion between points 
in samc state tliroii$;h another state not violaiion of "interstate com- 
merce." 

Transportation of a wonian from a point in a state to another point in 
tlie same state is not an interstate transportntion, witliin the meaning 
of Wliite Slave Tiaflîc Act June 2.^, 1910, § 1 (Comp. St. § 8812), becausa 
tlie route taken incUlentally passes tliroush another state. 

[E'I. Note. — For other detinltions, see Words and Phrases, First and 
Second Séries, Interstate Commerce.] 

Criminal prosecution by the United States against C. R. Wilson. 
Jud<rment of conviction set as'de. 

The défendant was indicted on the charge of violating the White 
Slave Traffic Act, tried, found guilty, and judgment of imprisonment 
rendered. No question viras made, before or at the trial, but that the 
transportation of the vi^oman alleged and proved was an interstate 
transportation within the meaning of the act. Shortly thereafter, 
this question having arisen in the mind of the court, a mémorandum was 
handed down requesting counsel to submit briefs on the question 
whether, on account of insuffciency of the indictment in this respect, 
the judgment should not be set aside and arrested b>' the court upon 
its own motion. 

W. T. Kennerly, U. S. Atty., of Knoxville, Tenn. 
J. H. Daly, of Chattanooga, Tenn., for défendant. 

SANFORD, District Judge. I hâve carefully considered the briefs 
nied in response to the request contained in my mémorandum of May 
22, 1920. 

The indictment allèges that the woman in question was "transported 
in interstate commerce from Nashville, Tennessee, through the State 
of Tennessee and the State of Alabama by way of Stevenson, Alabama, 
and into Flamilton County, Tennessee, over the Unes of the Nashville, 
Chattanooga & St. Louis Railroad Company." In other words, it 
merely charges the transportation from one point in Tennessee to 
another point in Tennessee, as the points of origin and destination, 
respectively, with an intermediate and incidental carriage, enroute, 
through Alabama. 

Generally speaking interstate commerce includes a continuous trans- 
portation from a point in one State to another point in the same State, 
partly by way of another State. Hanley v. Kansas City Ry., 187 U. 
S. 617, 23 Sup. Ct. 214, 47 L. Ed. 333, affirming Kansas City Ry. v. 
Railroad Commissioners (C. C.) 106 Fed. 353 ; United States v. Erie 
Railroad (D. C.) 166 Fed. 352, 354. 

However, the White Slave Traffic Act specifîcally provides that the 
words "interstate commerce," as used in the Act, shall "include trans- 
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portation from any State or Territory * * * to any other State 
or Territory." Act of June 25, 1910, c. 395, § 1, 36 Stat. 825 (Comp. 
St. § 8812). This définition necessarily excludes, by implication, trans- 
portation from one point in a State to another point in the same State ; 
the words "from" and "to" as used in the Act manifestly referring to 
two différent States or Territories as the respective points of origin 
and final destination of the transportation, and not to a State through 
which the woman is carried as a mère incident of the througîT transpor- 
tation. See, by direct analogy, United States v. Gudger, 249 U. S. 373, 
375, 39 Sup. Ct. 323. 63 L. Ed. 653, and Jones v. United States (6th 
Cire.) 259 Fed. 104, 106, 170 C. C. A. 172, involving a construction of 
the word "into" as '"^ed in the Re»d Amendment (Comp. St. 1918, 
Comp. St. Ann. Supp. 1919, §§ 8739a, 10387a-10387c). Hence, as the 
indictment merely charges transportation of the woman from one 
point to another in Tennessee, through Alabama, and does not charge 
that she was transported from Alabama as the point of origin to 
Tennessee, it necessarily follows that it does not state a case of trans- 
portation in interstate commerce, as defined in the White Slave Traffic 
Act. 

And I may add that the proof showed that the transportation was in 
fact, as alleeed, one from Nashville, Tennessee, to Chattanooga, 
Tennessee, with a merely incidental passage through Alabama, and 
not a transportation from Alabama to Tennessee within tne meaning 
of the Act. 

It hence becomes my duty- upon my own initiative, to adjudge the 
indictment insufficient, under the true construction of the statute on 
which it is based, and to set aside the judgment rendered against the 
défendant and arrest judgment under the indictment; and it will be 
so ordered. 



tJNITED STATES v. MARESCA et al. 

(District Court, S. D. New York. February 27, 1920.) 

1. Courts ©=55 — May order officers to retum property unlawfully taken for 

another. 

Wlienever an oflBcer of the court has in his possession or nnder liis 
control books or papors or otlier articles in which the court has an officiai 
interpst. and of which any person. whether a party or not, has been 
unlawfuHy deprlved, such person may pétition the court for a restitu- 
tion of property. 

2. District and proseciitîng attomeys ©^'l — Attomeys are officers of court, 

who oan be ordered to retum pap-^rs in their possession. 

Attorneys are officers of the court, so that the district attorney as such 
officcr, and not as an officer of the United States, can be ordered by the 
court to return papers In his possession of which another has been unlaw- 
fully deprived. 

3. Courts €=55 — Can order retum of papers, tliough no prosecution is pending. 

Courts can order a return of papers in the possession of their officers 
to a person from whom they were unlawfully taiten, though no prosecution 
to which the papers relate is pending, or they may in their discrétion remit 
the person to plenary suit for such papers. 

^s^sFor other cases see same toplc & KKY-NUMBER lu aU Key-Numbered Digests & Indexe» 
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4. District antl prosecuting atforneys «^=^1— Papers will not be returned mere- 

ly to prevent use in évidence against ovvners. 

The only ground on whicli a motion for return of papers in possession of 
the district attorney can rest Is tliat tliey wei-e imlawfully soized by an 
nnreasonable search, in violation of Const. Amend. 4, or witliout due pro- 
cess of law, in violation of Const. Amend. 5 ; the possibility of their u.se 
in évidence thereby eompelling the owner to glve évidence against him- 
self contrary to Const. Amend. 5, not being ground for sueh motion. 

5. Searclies and seizures <S=>7— Securing papers by fraud is not "unreasonable 

search or seizure." 

The unreasonable searches and seizures against wliich a person i.s pro- 
teeted by Const. Amend. 5, are those involving force, and that amendment 
does not apply where possession of a paper was obtained by fraudulent 
représentation that it could be taken by force, if not voluntarily delivered. 

6. Criminal law 'S=»1033(3)— Order denying retum of seized boolis not re- 

viewable. 

An order denying return of papers seized from défendant in a criminal 
prosecutlon is not reviewable at the instance of défendant, since it is a 
mère interlocutory order. 

7. United States conunissioners <S=>7 — Are for many purposes justices of the 

peaee of th© United States. 

United States commissioners, who under Act May 28, 1896, c. 252, suc- 
ceeded to the powers and dutles of commissioners of circuit courts, in- 
cluding the powers of arresting, imprisoning, and balling offenders, under 
Rev. St. § 1014 (Comp. St. § 1674), are for many purposes, includlng the 
issuance of warrants, justices of the peace of the United States. 

8. United Stat«s commissioners "©=7 — Procédure follows légal methods of 

State. 

In exerelslng the powers of a justice of the peace in respect to arresting, 
Imprisoning, and balling offenders, granted by Rev. St. § 1014 (Comp. St. 
§ 1674), United States commissioners follow the usual légal methods of 
the States In whlch they slt. 

9. Searches and seizures <&=»8%, New, vol. IIA Key-No. Séries — Common-Iaw 

method of review of issuance was by action of trespass. 

The eommon-Iaw method of reviewing the action of a magistrate in is- 
suing a search warrant was by an action of trespass ; appeals from such 
maglstrates being unknown at common law. 

10. Searches and seizures <S=8^, New, vol. IIA Key-No. Séries — Certiorari 

will not issue to review issuance of search warrant by United States com- 
missioners. 

Since certiorari to review the Issuance of search warrant by magis- 
trate was unknown at common law, and Is not authorized by act of 
Congress, that method of review does not exist. 

11. United States commî.ssioners <S=»7 — ^Issue process as part of the proceed- 
ings of the District Court. 

Uulted States commissioners, who succeeded to the powers and dutles of 
ttie commissioners of the Circuit Court, and who by tradition and gênerai 
practlce hold a court, issue criminal process, includlng search warrants, 
in and as part of the proceedings of the District Court. 

13. Searches and seizures <^^='8H, New, vol. IIA Key-No. Séries — Order of 
commissioner directing retiim of seized proi)crty is judgment of the Dis- 
trict Court. 

An order by a United States commlssioner, directing return of property 
seized under search warrants issued by liim, Is a judgment of the District 
Court from whlch the wrlt of error lies to the Circuit Court of Appeals. 
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13. Courts ©=518— District Court cannot set aside order of United States 
comniissioner directing retum of seized proi)erty. 

A District Court cannot set aside an order of the TJnited States com- 
missioner directing a retum of property seized under his searcli warrant 
any inore tlian one District Judge can set aside au order entered by an- 
otlier. 

14. Searches and seizures <S='3 — ^Issuance of search warrant and its subsé- 
quent discharge are not res judicata. 

Tlie issuance of a search warrant and its subséquent discharge by a 
United States comniissioner are not res judicata as to the right to the 
warrant, but subséquent application for a similar warrant may be made 
to the District Judge. 

15. Criminal law ©^SSO — Committing magistrate sliould obey statute, unless 
plaînly unconstitutional. 

A committing magistrate must obey the statutes, in so far as they 
are constitutional, and Is bound to refer a charge that a statute enlarg- 
ing a power to search and seize is unconstitutional to the higher courts, 
unless the constitutional question is extraordlnarily plain. 

16. Constitutional law «§='48 — Committing magistrate sliould construc stat- 
utes to avoid unconstitutionality. 

If one construction of an act enlarging the power to search and seize 
is plainly constitutional, and another is with difficulty reconcilable to the 
Constitution, the committing magistrate must Incline to the former 
construction. 

17. Searches and seizures «^^B — Warrant issues only for actual probable 
cause. 

A warrant for search and seizure, which is allowed by the Constitution 
only for probable cause, issues only where there is actual probable cause, 
not merely a verlfied assertion of suspicion, and the magistrate may In- 
quire into the truth of the affldavit ofCered as a basls for the warrant. 

18. United States commissioners <S==>7 — Proceedings for arrest and search 

warrants should follow state proceedings. 

The ascertainment of probable cause for the issuance of an arrest or 
search warrant is a judlcial function, which under gênerai statutes the 
United States comniissioner should exercise in conformity with state 
statutes. 

19. Searches and seizures "S^S-^In application for retum of property, ques- 
tion is whether évidence then admitted shows cause when warrant was 
issued. 

On the hearing of a motion for the return of property seized under' a 
search warrant, much latitude as to the évidence should be perfflittefl, 
and the question for détermination is whether, under the évidence thén 
admitted, there existed probable cause when the warrant was issued. 

20. Searches and seizures <S=5 — If property is claimed under right adcHtional 
to warrant, retum should be directed, so far as based on the warr^"*! . 

Where, at the hearing on an application for return of property seized 
on search warrant, it appears that there was not probable cause lor tlje 
issuance of the warrant, but the perstm In iwssession daims right to 
the property on some ground other than the selzurç under the warrant, 
the order should direct the return of the goods in so far as tney are held 
by virtue of the search warrant. 

Enrico Maresca and others were indicted for conspiracy to commit 
an offense against the United States. On motions by the named-dC" 
fendant under an order to show cause why the district attorney should 
not return a book to the petitioning défendant, and motion undçr 
another order to show cause why an order of the commissioner direftt- 
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ing a return of certain seized documents to a défendant should not be 
set aside. Both motions denied. 

The indictment is for oonspiraey to coinmit an offpiisp agaiust tlie TJnited 
States, and aiso (in other counts) for varioiis snbstantlve offpnses, wliich 
may loosely be describcd as nsing alcobol for unlawful purposes. Under 
the doeket nnmber of tbis iiidJetmeut, and tberefore prima faeie in tliis litiga- 
tion, two motions liave bceu niade and argued l^efore me. 

Motion No. 1 arises iinder an order to sliow cause signed Fobruary 6, 1020, 
served upon the United States attorney for this district, and requiriiig that 
oflicial, as also George F. Anderson, United States internai revenue a,gent, or 
Daniel E. Porter, supervislng revenue agent for the district of New York, to 
show cause why the said attorney and the said revenue agents should not 
"forthwith redeliver and return" a certain boolc to the petitioning défendant 
(Henry F. or Enrico) Maresca. 

Motion No. 2, brouglit uuder the same case number, arises under anothor 
order to show cause, lilîewise signed Fel)ruary 6, whereby the défendant Pro- 
motion Sales Company is required to show cause wliy an order should not be 
entered "vacating [an] order of Commissioner Samuel M. Hitchcock,'' wliieli 
order was entered February ,5, 1920, entitled in this court under the caption 
"United States v. Promotion Sale.s Co., Inc." 

The commissioner's oi'der shows that on November 19, 1919, a search war- 
rant was issued by hini, under R. S. 34G2 (Comp. St. ii 6H(i4), authorizing and 
directing G. F. Anderson, internai revenue agent, "to enter and search room 
20G of the building No. 1482 Broadway, borough of Manhattan," and further 
autliorizing said Anderson "to securo and seize ail boolcs, records, or docu- 
ments pertaining to the possession or sale of nonbe-^erage alcohol, If the 
same be found on the premises." 

Anderson made a return to this search warrant, setting forth that lie had, 
pursuant thereto, seized certain books and papers, whieh are emimerated and 
described in the order. Thereupon Promotion Sales (Company filed a document 
or pleading which "controverted the material allégations of the affidavit upon 
wblch the search warrant was issued." 

The commissioner then held a hearing, ard, having taken the testîmony of 
witnesses, concluded that there was "no sufïicient évidence of the existence of 
probable cause to support tlie said search warrant" ; whereupon the order com- 
plained of direeted "that ail the books, paners, records, and documents 
* * * whieli were seized by vlrtue of the said search wan-ant * * * he 
returned forthwith to the Promotion Sales Company, Incorporated, or their 
duly authorized représentative." 

Forthwith the order to show cause in motion No. 2 was procured, and by 
that order it is provided that pending the décision of tliis motion ail the 
books and papers which the commissioner had ordered to be returned to 
the Promotion Sales Company be "impounded and placed in the custody of the 
clerk of this court." It is understood that the clerk now has them. 

Hirson & Bertini, of New York City (H. Snowden Marshall, Roger 
B. Wood, and John J. Curtin, ail of New York City, of counsel), for 
petitioner. 

Francis G. Caffey, U. S. Atty., and Ben A. Matthews, Asst. U. S. 
Atty., both of New York City. 

(1) Remarks on the Practice. 

HOUGH, Circuit Judge (after stating the facts as above). Motion 
No. 1 is simplîfied by an admission in open court that the one book 
which is the subject of that motion is in the physical possession of the 
United States attorney. Therefore the motion seems to be strictly 
withjn the procédure approved in Weeks v. United States, 232 U. S. 
383 and described at page 287, 34 Sup. Ct. 341, 58 I<. Ed. 652, L. R. 
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A. 1915B, 834, Ann. Cas. 1915C, 1177. It is a proceeding in the case 
whose caption is at the head of this mémorandum. 

Motion No. 2 cannot be procedurally a part of this case. This in- 
dictment was of course, never pending bef ore Commissioner Hitchcock ; 
indeed, no indictment had been found when the search warrant issued 
in November, 1919. The order now complained of was entered in a 
proceeding against the Promotion Sales Company only, and it cannot 
be that that order was in, or a part of, proceedings under indictment 
8043 and recorded in Docket C-20, page 466. 

I regard this order to show cause as an independent, original proceed- 
ing, having no recognized name, but based upon a theory of procédure 
which must be capable of being stated as follovvs : Any action or order 
by a United States commissioner, while discharging duties imposed up- 
on him or permitted to him in his capacity as an examining or commit- 
ting magistrate (e. g., Judicial Code, § 270 [Comp. St. § 1247] ; Rev. 
Stat. § 1014 [Comp. St. § 1674]), may be summarily reviewed, correct- 
ed, or set aside by the District Court for the district in which the com- 
missioner functions. 

It is further noted that although the motion is in form to vacate the 
commissioner's order, such vacation of order would now be an idle 
ceremony, for the order to show cause itself in effect superseded and 
held for naughtthe commissioner's order, when it impounded the books 
and papers in controversy and directed their deposit with the clerk 
of this court. It is plainly intended that whatever becomes of the 
books, etc., will dépend wholly on an order of this court directed to its 
own clerk. 

This court having thns possessed itself summarily of the subject- 
matter of controversy, the motion of the United States attorney is in 
substance that it shall now'proceed to adjudicate the disposition of 
the books after considering (1) the évidence taken before the commis- 
sioner and (2) such other evidential matter as it permits to be adduced; 
in other words, treat the matter ei^her like an admiralty apneal (which 
is a new trial) or a case removed from a justice's to a court of record, 
which is a proceeding de novo. 

(2) The Law Underlying Motion No. 1. 

[1] Whenever an officer of the court has in his possession or under 
his control books or papers, or fby parity of rensoning) any other ar- 
ticles in which the court has officiai interest, and of which anv nerson 
(whether party to a pendmçr litisfation or not) has been unla-i'-fully de- 
prived, that person may pétition the court for restitution. This I take 
to be an elementary principle, depending upon the inhérent disciplinary 
power of any court of record. 

[2] Attorneys are officers of the court, and the United States at- 
torney does not by taking office escape from this species of profes- 
sional discipline. Thus power to entertain this motion dépends on the 
fact that the party proceeded against is an attorney, not that he is an 
officiai known as the United States attorney. It is further true that the 
right to move does not at ail dépend on the existence of this indictment ; 
it might be made, were no prosecution pending. 
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[3] Further, it does not dépend on the présence or absence of any 
especial kind of illegality ; the petitioner may be and of ten is remitted 
to plenary suit; sometimes it is better in the exercise of discrétion to 
proceed summarily. This especial motion asserts as the illegality com- 
plained of that certain internai revenue agents "demanded" the book in 
question, while inforraing petitioner that "they were authorized to seize 
and carry away any papers and documents" from No. 138 Prince street, 
New York City, where the book was. This is the guarded language of 
the pétition which in form charges that the revenue agents did then 
"take and carry away" the book in question, but does not allège a 
seizure by force. 

[4] Since Weeks v. United States, supra, and Flagg v. United 
States, 233 Fed. 481, 147 C. C. A. 367, it seems to be thought that, if 
the prosecutor is found in possession of any documents (especially) of 
evidential value that once belonged to an accused, a motion to get them 
back should prevail, apparently because the United States attorney 
ought to be prevented from using the papers in évidence in violation of 
the Fifth Amendment. I am not advised of any holding to that effect 
and fail to see how the évidence clause of that amendment can be in- 
voked before any évidence is given. 

The only ground on which this or any similar motion can rest is that 
the prosecutor's possession of the book or paper is the resuit of an 
"unreasonable search and/or seizure" (Fourth Amendment), or of a 
deprivation of property "without due process of law" (Fifth Amend- 
ment). This must always, and hère does, présent a question of fact. 

(3) Facts in Motion No. 1. 

In my opinion the following is the truth : As above set forth. Agent 
Andersbn had a search warrant for a room in a building other than 
138 Prince street; he executed that warrant, and in so doing met (if 
he did not already know) Maresca. Him Anderson impressed with the 
latter's officiai station and wide gênerai powers, and Maresca wished 
to propitiate so great a man. Therefore he took Anderson in his motor 
to 138 Prince, a place occupied by the Promotion Sales Company, 
against whose office the search warrant had issued. 

There, without force, but under the impression that Anderson had 
right to take the book if résistance was made, and believing it would 
be better for him to give it up with a show of willingness, Maresca 
gave Anderson the volume in question, and the latter gave it to the 
United States attorney. Maresca's présent opposition arises, and this 
motion results, from later advice of counsel. 

(4) Décision of Motion No. 1. 

[5] There is as yet no authoritative décision that obtaining papers or 
property by fraud or guile is a violation of the Fourth Amendment. 
Nor, so far as I know, has any court gone quite that far in emascu- 
lating the prosecution of offenders. Détectives and the like, of course, 
regard their frauds as pious, and the law has used the fruits thereof 
time out of mind. Probably the earliest reported instance of that par- 
ticular kind of fraud was Jacob's method of obtaining a blessing (Gen. 
xxvii, 15-29). 
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The true doctrine, as we are informed by Silverthorne, etc., Co. v. 

United States, 251 U. S. 385, 40 Sup. Ct. 182, 64 L. Ed. , is set 

forth in Flagg v. United States, 233 Fed. at page 483, 147 C. C. A. 
367, and there the position of the court rests on the use of force — it 
was the force that produced an unreasonable seizure. 

Hère, to put it plainly, Maresca was cheated into giving up the 
book of Promotion Sales Company ; therefore no violation of the 
constitutional rights under the Fourth Amendment occurred, and Mo- 
tion No. 1 is denied. 

(5) Effect of This Décision. 

[6] Using the word "effect" as meaning lasting or permanent in- 
fluence, this décision has no effect of importance. It permits the 
United States attorney to keep the book, and is not reviewable (Coast- 
wise, etc., Co. v. United States, 259 Fed. 847, 170 C. C. A. 647) ; but 
the reason why an application of this kind by a party cannot be re- 
viewed is that the order on this décision is interlocutory, as nothing 
can be interlocutory that is not between the parties to the suit. Veeder 
V. United States, 252 Fed. 401, 164 C. C. A. 338 (certiorari refused 
246 U. S. 675, 38 Sup. Ct. 428, 62 L. Ed. 933), illustrâtes the dis- 
tinction taken by our Circuit Court of Appeals, for Veeder was a 
Etranger, it is said, to the suit or intended suit. 

Whether the décision and its distinction is right or not, it is the 
ruling in this circuit; wherefore, if and when this book is offered in 
évidence, it seems that the défendant affected can either rest on the 
error he will believe to exist in this "interlocutory" ruling of mine or 
renew his argument by appropriate objection to admission in évidence, 
or do both. At ail events, nothing is or can be settled either by this 
décision or any immédiate review of it. 

The question whether Anderson's stratagem was an unreasonable 
seizure or became one (as has been claimed, though not in this instance) 
by the United States attorney's "ratification" of his act can be raised 
again and in this case. The only way I could settle it would be to 
grant the motion, relying on the government's inability to appeal. 

That is another peculiarity of the "interlocutory" doctrine. If the 
motion were granted there would be no appeal for one reason; and 
if the prosecution failed for lack of the book as évidence, the net resuit 
would necessarily be a judgment from which the government could 
not appeal at ail, because it would occur after the défendant had been 
put in jeopardy. 

(6) Motion No. 2 — The Office of U. S. Commissioner. 

[7] No considération can be given to this motion without a study 
of the history and nature of the commissioner's office. It is strange 
how seldom reported cases hâve considered this matter, except when 
adjustîng fées — a subject too narrow for broad study. While the title 
of United States commissioner is no older than the act of 1896 (29 
Stat. 184), they were then created to "hâve the same powers and per- 
form the same duties as are now imposed upon commissioners of the 
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Circuit Courts, * * * j^d ail [existing] acts and parts of acts ap- 
plicable" to the former Circuit Court commissioners (except as to 
appointment and fées) were specifically made applicable to United 
States commissioners. 

Only a year earlier, in 1895, the Suprême Court had reviewed thèse 
acts in United States y. Allred, 155 U. S. 591, 15 Sup. Ct. 231, 39 
L. Ed. 27Z, and as it is well known to the older bar that the same 
men continued to perform the same duties after 1896, the effect of 
the statute of that year may be said to be no more than a change of 
title and of fee scale, plus the infusion of a supervisory power on the 
part of the Attorney General. For the essential nature, scope, and 
légal relation of the office one must look farther back. 

It does not seem useful to tabulate the numerous statutes giving 
spécial duties (e. g., matters of extradition) to commissioners, but their 
development as examining and committing magistrates is relevant to 
this motion. Since the Judiciary Act of 1789 (1 Stat. 91) every "jus- 
tice and judge of the United States" (in the original phrase) has had 
the power of ordering arrests and holding the accused to prison or bail. 
This is the essence of magistracy, and the power to commit implies and 
includes the power to examine and discharge. 

Considering the extent of country and the fewness of judges, the 
original act empowered practically every state magistrate, and pspe- 
cially justices of the peace, to act in holding offenders for the United 
States courts. The substance of this part of the old act became R. S. 
§ 727, and is now Judicial Code, § 270 (Comp. St. § 1247). 

The early files of this court contain many commitments by local 
justices of the peace of the state of New York, and Sandford v. Nich- 
ols, 13 Mass. 286, 7 Am. Dec. 151, shows how that system worked 
(or did not) in revenue cases where search warrants were needed. 

It did not take long for expérience to demonstrate the difficulty and 
inutility of the borrowed and grudgingly given services of state offi- 
ciais, and in 1793 (1 Stat. 334) the Circuit Courts were authorized to 
appoint "discreet persons learned in the law" to take bail in criminal 
causes. 

So far as I can discover, it was from this seed that "commission- 
ers" grew ; the title was assumed, but was recognized by the act of 
1817 (3 Stat. 350), which in enlarging the powers of the "discreet 
persons" of 1793, speaks of the "commissioners who now are or here- 
after may be" appointed. 

Next after the original statute of 1789 the most important Judiciary 
Act of the first century of the republic was the statute of 1842 (5 
Stat. 516). which in its first and second sections expressly gives to 
the commissioners of the Circuit Courts the powers of a justice of 
the peace in respect of "arresting, imnrironing or bailing" offenders 
against laws of the United States, and the substance of this grant is 
now R. S. § 1014. 

It follows that for many purposes, including the considération of 
the powers under review on this motion, the United States commis- 
sioner is a justice of the peace of the United States. 
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(7) The Procédure Before Commissioners. 

[8] There is agreement that under the wording of R. S. § 1014, 
as well as earlier acts, the mode and manner of exercising this juris- 
diction is to follow the "usual"; that is, légal methods of the state 
in which the commissioner sits, provided, of course, that some other 
niethod has not been imposed by Congress. United States v. Harden 
(D. C.) 10 Fed. 802; United States v. Martin (D. C.) 17 Fed. 150; Re 
Eayes (C. C.) 30 Fed. 21 ; United States v. Collins (D. C.) 79 Fed. 66; 
United States v. Beavers (D. C.) 125 Fed. 780, which last citation is a 
décision of this court. 

Thèse ruhngs are entirely consistent with the nearest approach 
to définition of a commissioner's status ever given (to my knowledge) 
by the Suprême Court, viz. : He is "an adjunct of the court, possess- 
ing indèpendent. thougli subordinate, judicial povvers of his own." 
Grin V. Shine, 187 U. S. at page 187, 23 Sup. Ct. 98, 101 (47 L. 
Ed. 130). 

(8) The History and Nature of a Search Warrant. 

It is believed that no one has been able to supplément or controvert 
the assertion of Lord Camden, made in 1765 in the case of the gên- 
erai warrants, that search warrants had impcrceptibly crept into the 
common law. 

This I take to mean that the search had crept into the warrant, as 
"warrant" is the ancient common-law name for the written author- 
ity to arrest, and, by the time Lord Camden gave his historié judg- 
ment, justices of the peace had at common law authority to issue 
search warrants, which originally and properly were instruments au- 
thorizing both the arrest of the alleged offender and the seizure of 
the goods found by search in daytime on described premises, where 
(sub silentio) the ofifender would (it was hoped) be found with the 
goods, usually stolen. The seized goods were to be delivered to an 
officer of the law, for restoration to their proper owner or other law- 
ful disposition; but on this point the old cases are inconveniently 
vague. 

1 he foregoing is thought to find ample support in the text and cita- 
tions of Bouvier's Law Dict., sub nom. Search Warrants ; B'shop's 
New Crim. Prnc, under the same title, and also Warrants; the his- 
torical part of Justice Brad'ey's opinion in Bovd v. United States. 116 
U. S. 616, 6 Sup. Ct. 524, 29 L. Ed. 746 ; and Lord Halsbury's Laws of 
England (volume 9, p. 310), where also may be found a truly amazing 
list of récent British statutes extending and amplifying the scanty 
traditional law on the subject of search warrants. 

(9) Remédies at Common Law for Illep-al Se?rch Warrants, or Illégal 

Acts Done under Color Thereof. 

[9] In considering any matter rooted in the common law, it must 

be remembered that, especially on the criminal side, our most ancient 

System of jurisprudence knew nothing of appeals, and no efïort to "ap- 

266 F.— 46 
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peal," in our modem sensé, from a justice's action would hâve been 
understood by a lawyer of days before our Révolution. 

But no book of American reports is old enough to reflect a system 
where one judge and one jury constituted the final arbiter of fate ; 
and it is therefore, I think, of great moment to note that the early 
state reports reveal no effort directly to review a justice's actions as a 
magistrate issuing warrants or search warrants; the sole remedy was 
an action of trespass, wherein the right to issue such documents was 
most narrowly construed and the acts of those executing them most 
jealously scrutinized. Of this Frisbie v. Butler, Kirby (Conn.) 213, 
decided in 1787, Grumon v. Raymond, 1 Conn. 40, 6 Am. Dec. 200, 
Sandford v. Nichols, 13 Mass. 286, 7 Am. Dec. 151, and Bell v. Clapp, 
10 Johns. 263, 6 Am. Dec. 339, are sufficient and illuminating exam- 
ples. 

(10) The Possible Use of Certiorari. 

[10] The gênerai right of this court to issue that writ is recog- 
nized in Re Chetwood, 165 U. S. at page 461, 17 Sup. Ct. 385, 41 
L. Ed. 782 ; but if used, there is an implication that it goes to a 
tribunal, or at least an officiai, separate from, independent of, and in 
some way inferior and subordinate to, the issuing court, unless it be 
used, as has often been the case, as an adjunct to some other process, 
usually habeas corpus. Of this last Judge Lacombe's action in an 
extradition matter, related in Re Oteiza, 136 U. S. at page 336, 10 Sup. 
Ct. 1031, 34 Iv. Ed. 464, is a good example. There the commission- 
er was exercising a spécial statutory power, one independent, and 
which no court could exercise, but into which a habeas could examine, 
if the liberty of the citizen was denied by confinement. 

That a certiorari may issue to an "inferior court" is undoubted, and 
the décision in White v. Wagar, 185 111. 195, 57 N. E. 26, 50 L. R. 
A. 60, goes on this ground alone, for by the law of that state it is 
said a justice of the peace is "a court of limited powers." But it does 
not follow that a certiorari must issue, and as against a magistrate 
exercising only the arresting and committing powers, it ought not to 
issue, and, unless imposed by statute, caniiot issue under customary 
law, as is well and I think conclusivelv shown by Magie, J., in Far- 
row v. Springer, 57 N. J. Eaw, 353, 31 Atl. 215. 

There is no statutory imposition of that remedy by Congress, and 
therefore, in my opinion, it does not exist in this matter. 

(11) In What Court Does a Commissioner Sit? 

[11] No statute furnishes a direct reply. Undoubtedly the offi- 
ciai when taking testimony in equity or assessing damages in admi- 
ralty, is sitting in the District Court. In my opinion, when exercising 
the power of issuing a warrant in extradition, he is not sitting in or 
holding any court, and, when considering under a spécial statute the 
status of an alleged Chinese laborer, he is holding a court of his own, 
which is by statute inferior to the District Court. But thèse illustra- 
tions do not fix his status as a fédéral justice of the peace without civil 
jurisdiction, but with committing powers, and it was as such officiai he 
was acting when the warrant to search the office of Promotion Sale» 
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Company was issued in November, 1919 — a timy when no other légal 
proceeding (known to me) was on foot by the United States against 
any défendant in indictment 8043. 

Farrow v. Springer, supra, sufficiently points out the identity be- 
tween an arrest by warrant and a search and seizure by warrant ; the 
two acts are but parts of the same exercise of power, and are to be 
tested by the same rules and in the same way. It may first be noted 
that Mr. Hitchcock thought he was sitting in the District Court; the 
very caption of the order complained of shows it. Further, examina- 
tion of files, shows that his predecessors for générations hâve enter- 
tained similar ideas, if the form of their papers proves anything. Also 
he had the powers of a commissioner of the Circuit Court, a title 
which for 80 years certainly suggested that the holder was part of that 
court; and, finally, the United States has never created any other 
court for him to sit in, nor declared that he sat in no court. Yet, by 
décision and tradition, he is and must be, when acting as a commit- 
ting magistrate, a judicial officer, and as such he returns ail his pro- 
ceedings to this court. 

Thèse considérations also lead to a déniai of certiorari, for I do not 
need to be "made more certain" of what has been donc. Are not ail 
the written records entitled in the court in which I am now sitting? 
Remembering that nothing but an act of Congress can make an in- 
ferior court of the United States, that no act makes a commissioner's 
court, and that by tradition an examining and committing magistrate, 
especially a justice of the peace, holds a court, I am compelled to the 
conclusion that, when a commissioner issues criminal process, includ- 
ing a search warrant, he does it in and as part of the proceedings of 
the District Court. 

[12] But he does the act, not by virtue of any grant of power to 
the court as such, but by grant directly to him, and it is the same 
power which is given by the same statutes, and given personally to 
Justices of the Suprême Court and Circuit and District Judges, each 
of whom may sit as magistrates, with the same and no other powers. 
The view that this entire matter of issuing a search warrant and then 
directing the return of what was seized thereunder is a District Court 
proceeding is confirmed by study of the nature and history of the case 
reported as Veeder v. United States, 252 Fed. 414, 164 C. C. A. 338, 
certiorari refused 246 U. S. 675, 38 Sup. Ct. 428, 62 L. Ed. 933. 
There a District Judge issued the search warrant, held a hearing after 
seizure made, and refused to direct return of what was seized. A 
direct writ of error was then taken to the Circuit Court of Appeals, 
which reversed, whereupon the United States applied for a certiorari, 
challenging the right of the Circuit Court of Appeals to review — a 
proposition in my judgment clearly right, unless that which was re- 
viewed and reversed was a final order or judgment of the District 
Court; for no grant to the Circuit Court of Appeals can be found 
giving it power to review orders of 'District Judges merely as such. 
They must speak for, in, and on behalf of the District Court, and it 
is the court' s action that is reviewed. 

The foregoing, with the aid of counsel, I hâve spelled out of the 
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Veeder record; there is no discussion in the reports. Just how a 
refusai of certiorari is to bc regarded is, of course, uncertain; but 
I will adhère to a dictum of Judge Lacombe to the effect that such 
refusai means that the Suprême Court is content to let the law alone. 
Consequently I regard the Veeder resuit as a holding that an order re- 
fusing to return goods seized under a warrant is a judgment of the 
District Court. But if, as is clearly the case, the same and equal 
powers be given by statute to judges and commissioners when acting 
as committing magistrates, it must follow that a writ of error would 
lie to the Circuit Court of Appeals from Commissioner Flitchcock's 
order. That in this circuit such writ by either party might run afoul 
of the "interlocutory" theory does not affect the matter, and that any 
writ by the United States would be resisted as an attempted appeal in 
a criminal cause can furnish no reason for attempting what is prac- 
tically an appeal by means of this order to show cause. 

(12) Décision on Motion No. 2. 

[13] The motion is denied, the order to show cause vacated, and 
the clerk of court directed to return the books, etc., impounded to 
the person from whom he received the same. The grounds for this 
décision, summarily stated, are that the whole proceedinçr in re Pro- 
motion Sales Company's books was in the District Court by a judicial 
officer, subord'nate, but independent, sitting as a committhiT masjis- 
trate, having equal power with any judge authorized to hold a Dis- 
trict Court. I hâve no more power to grant this motion than I would 
to issue an order to show cause why an order sustaining a demurrer 
to an indictment entered at the same term before another judge should 
not be vacated and held for naught. 

(13) Efïect of Décision on Motion No. 2. 

[14] I hâve not expressed any opinion on the légal correctness of 
the comm^ss'oner's rulings, because I conceive myself not entitled to 
review them in this court. On the other hand, the issuance of a war- 
rant and its subséquent discharge is not res adjudicata. Another 
warrant might be applied for, and application made to me, and I 
would not be debarred by absolute rule from causing arrest or seizure, 
where the commissioner had denied it. The power is personal, in the 
sensé of attaching to judicial existence, as in liabeas corpus, where a 
man may (theoretically) go from one judge to another until he has 
exhausted the list, and then begin over again, yet always présent the 
.same questions of law and fact. This leads to an expression of the 
views which will guide my own conduct as a committing magistrale 
in this district. 

(14) Powers of the Committing Magistrate. 

[15] He must obey the statutes in so far as they are constitutional. 
If any statute enlarges the power to arrest or search and seize, and 
it is alleged that such statute infringes constitutional guaranties, he is 
bound by repeated décisions to refer that matter to the higher courts, 
uniess the constitutional question be extraordinarily plain. 
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[16] Yet if one construction of an act is plainly harmonious with 
the Constitution, and another with difficulty reconcilable thereto, he 
must incline to the former. 

[17] Since the Constitution plainly requires warrants, whether for 
arrest, or searcli and seizure, or both, to issue only upon probable 
cause supported by oath — the words "probable cause," though used 
in a statute, are to be interpreted in harmony with the meaning as- 
signable to them in the Fourth Amendment. Therefore there must 
be actual probable cause, not merely a bald, though verified, assertion 
of suspicion, and to that end the magistrate may inquire into the truth 
of the affidavit offered as a basis for warrant. 

[18] Eut the rule is gênerai that proceedings for arrest — which in- 
clude seizures under warrants — shall (in this district) be agreeable to 
the procédure of New York. R. S. § 3462 (Comp. St. § 6364), may be 
regarded as a spécial grant of authority; but there is nothing to take 
away the natural meaning of probable cause (24 Op. Attys. Gen. 585), 
and, the ascertainment of probable cause is a judicial function, which, 
under the gênerai and not inharmonious statutes, must be exercised 
as in New York. Therefore, even under section 3462, the procédure 
of New York (Code Crim. Proc. § 791, et seq.) is applicable, not 
perhaps because it is in the Code, but because it is declaratory of his- 
torié or comraon law. People v. Kempner, 208 N. Y. 16, 101 N. E. 
794, 46 L. R. _A. (N. S.) 970, Ann. Cas. 1914D, 169. 

In this district the question whether the new and gênerai provisions 
for search warrants, contained in the Espionage Act, govern warrants 
issued under Rev. St. § 3462, or the kindred customs, counterfeiting, 
and postal acts, is académie, because this récent United States stat- 
ute (40 Stat. 228) is but a copy of the material portions of the New 
York Law. Therefore I would proceed as did Commissioner Hitch- 
cock, though for a différent reason, viz. : I deem the New York 
law plainly applicable, and, as it is the same as the récent fédéral 
statute, am not at présent concerned with the latter's possible or 
probable application. 

[19] When, after seizure, an application for return or other dis- 
position is made, the question is of actual probable cause, not merely 
whether the original affidavit was sufïicient. What is a sufficient af- 
fidavit seems to me well considered in Jones v. German, [1896] 2 Q. 
B. D. 418; on appeal, [1897] 1 Q. B. 374. 

On the question whether there was probable cause for search and 
seizure, much latitude as to évidence should be permitted ; and if, at 
time of hearing, the magistrate is then of opinion that there existed 
probable cause when warrant issued, he should sustain the seizure. 
This was the holding of Judge Manton in the Case of Gouled, 253 
Fed. 770, and I agrée therewith. This does not mean that knowledge 
gained by the very act of seizure, or from the thing seized, can be 
used to support a finding of probable cause. 

[20] If at the hearing the prosecutor oflfers to show that the prop- 
erty obtained by the party to whom the warrant issued was as matter 
of fact obtained by gift, or at ail events not by virtue of the warrant, 
the first thing to look at is the return. The person executing the 
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warrant is bound by his return. If some gift, or surrender, or es- 
toppel, subséquent to return, is relied on, it is immaterial and irrele- 
vant to proceedings under the warrant, because the magistrate is 
concerned with nothing but the propriety of his own act. If the party 
whose property was wrongfully seized gave it away, that is not the 
magistrate's business. Let the rightful possessor keep it, but he can- 
not ask the magistrate to adjudicate in his favor. If the alleged right- 
ful possessor is the man who wrongfully executed the search warrant, 
his right depending on transactions after the return on the wrongful 
seizure, it is none the less true that such question of subséquent trans- 
fer is not before the magistrate, who should frame his order so as. 
to direct a return of the goods, if held, or in so far as they are held, 
by virtue of his search warrant. Then if the claim of title, or to pos- 
session, be ill founded, ail défenses based on the warrant are swept 
away, and the parties remitted to their common-law rights and rem- 
édies. No statute bas ever tried to make the magistrate a chancellor 
to dispose of the res ; his powers and duties are confined to his own 
process. 

I am quite aware that this fourteenth paragraph of what I hâve 
written is not a "décision" in any sensé, but I hâve ventured to ex- 
press my Personal opinion because requested so to do. 



CORONA COAL CO. v. SOUTHERN Rï. CO. 

(District Court, N. D. Alabama, S. D. July 15, 1920.) 

1. Carriers ©=34—8011 r»lating to distribution of coal cars not witliin juris- 
dictioD of court. 

A suit to enjolu a practice of a railroad company, in time of a shortage 
of coal cars, to deliver assigned cars, wliether its own or tliose of other 
railroads or private owners, to mines with whieli the owners had contracts 
for coal, counting them against the quota of such mines under their 
respective ratings, under Interstate Commerce Act, § 1, par. 12, as amenda 
ed by Transportation Act Feb. 28, 1925, and distributing commercial cars 
only'to flll such quotas, held to présent an administrative question for 
détermination by the Interstate Commerce Ccramissiou, and not within 
the jurisdiction of the District Court. 
3. Appeal and error ®=458(3) — Continuance of dissolved injunction pend- 
ing appeal denied in court's discrétion. 

Whore a pretiminary injunction, granted by a state court ex parte, with- 
out notice, is dissolved by a fédéral court after removal of the cause and a 
hearing, on the ground that neither court bas jurisdiction of the âubject- 
matter, the court will not, in the exercise of its discrétion, allow a super- 
sedeas to continue the injunction in force pending an appeal. 

In Equity. Suit by the Corona Coal Company against the Southern 
Railway Company. On motion to dismiss bill and motion for super- 
sedeas. Motion to dismiss granted, and motion for supersedeas denied. 

Johnston & Cocke, of Birmingham, Ala., and Rush C. Butler, of 
Chicago, 111., for plaintifif. 

S. R. Prince, of Mobile, Ala., and J. T. Stokely, of Birmingham,. 
Ala., for défendant. 

®=3For other cases see same topic & KEY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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CLAYTON, District Judge. The plaintiff, a Delaware corporation 
engaged in the business of mining coal, filed its bill in the circuit 
court of Jefferson county, Ala., against the défendant railway, a Vir- 
ginia corporation. A state judge granted an interlocutory injunction 
as prayed for in the bill. The case was renioved to this court, and 
is now submitted on the defendant's motion to dissolve the injunc- 
tion and on the pleadings, the bill and the answer, each verified, and 
affidavits in support of and in opposition to the motion. 

[1] The basis of the plaintifï's complaint is that the défendant, 
in the distribution of coal cars to mines located on its railroad in 
the Birmingham mining district, is violating, to the injury of the 
plaintifï, the provisions of paragraph 12 of section 1 of the Interstate 
Commerce Act, as amended by the Transportation Act of February 
28, 1920, which paragraph is in thèse words : 

"(12) It shall also be the duty of every carrier by railroad to make just 
and reasonable distribution of cars for transportation of coal among the 
coal mines served by it, whether located upon its Une or Unes or customarily 
dépendent upon it for car supply. Durlng any perlod when the supply of 
cars available for such service does not equal the requirements of such mines 
it shall be the duty of the carrier to malntain and apply just and reasonable 
ratings of such mines and to count each and every car furnished to or used 
by any such mine for transportation of coal against the mine. Failure or 
refusai so to do shall be nnlawfnl, and in respect of each car not so counted 
shall be deemed a separate offense, and the carrier, recel ver, or opéra ting 
trustée so failing or refusing shall forfeit to the United States the sum of 
$100 for each offense, which may be reoovered in a civil action brought by 
the United States." 

The pleadings, affidavits, and arguments show that the real issue 
between the parties is on account of the practice pursued by the de- 
fendant in respect to "assigned cars" ; that is to say, the défend- 
ant delivers its own cars to mines with which it has contracta for fuel 
for its own use, and delivers the cars belonging to other railroads 
and privately owned cars committed to it for transportation to mines 
with which said other railroads and owners hâve contracts for fuel. 
It is established — indeed, it is not controverted — that such cars are 
counted against the distributive share of the mines to which assigned, 
and that such mines are not given a share of the cars available for 
ordinary commercial shipments, unless, and to the extent only, that 
the assigned cars fail to equal the distributive share of thèse mines, 
which receive the assigned cars. The défendant contends that it has 
the right to deliver its own cars in any number which may be necessary 
to obtain fuel to operate its trains, and that the other railroads and 
private owners hâve the right to require that the défendant deliver 
their cars to the mines with which they hâve contracts for coal — 
that the possession of such cars was committed to it in each case 
for that spécifie purpose. It is further urged by the défendant that 
during the period of a car shortage the practice complained of by 
the plaintifï is necessary, in order to enable the défendant and the other 
railroad companies to comply with their contracts for fuel supply, and 
that, if a différent course be pursued during the periods of car short- 
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âge, the défendant and the other railroads would violate tlieir con- 
tracts, and be compelled to go into the open market for the fuel 
necessary for the opération of their railroads, and compete in the 
purchase of coal with industrial enterprises and domestic concerns, 
and would probably hâve to pay whatever price the coal operators 
might demand at the time, or else the défendant and such other rail- 
roads would be forced to confiscate coal for the opération of their 
trains. It is conceded that confiscation is a vicious practice, and not 
justifiable, except in case of extrême necessity. 

The défendant urges that the practice complained of is not only 
in the exercise of a right, but is in pursuance of the duty it owes to the 
traveling and shipping public to operate its trains, and that, if such oth- 
er railroads and owners of cars committcd to défendant for the spécifie 
purpose stated could not hâve the use of their cars, they would cease to 
deliver them to the défendant, and that in the case of the said other rail- 
roads and owners of private cars the défendant owed the duty to 
carry out the purpose for which the cars were committed to it, and, fur- 
ther, that the défendant has the common-law right to pursue such prac- 
tice, and has the authority of the Interstate Commerce Commission, 
clothed with power in such matters, to do this, which authority is 
in the form of the notice of April 15, 1920, as follows: 

"Interstate Commerce Commission. 

"Washington, April 12, 1020. 

"Notice to Carriers and Shippprs. — Tlie supply of crrs available for the 
transportatlon of coal continues insuflicient to meet the demand. In vlew of 
the cessation of îjovernnient control of coal productions and distribution, ef- 
fective April 1, 1020, and in order that railroad fuel requirements may be 
reasonably met without the necessity of carriers resorting to confiscation of 
commercial coal, it becomes necessary to amend our notice to carriers and 
shippers dated Mardi 2, 1920, and our recommendation thereln, to read as 
follows : 

"The Commission recommends that, until expérience and eareful study 
demonstrate that other ruies wHl be more effective and bénéficiai, the uni- 
form niles as contalned in the Railroad Administrafion's Car Service Sec- 
tion Circular CS Hl (Rï^visod) be continnod in effect, except that rule 8, as 
contained in said circular, shonid be amended to read: 

" '8. Private cars and cars placod for railroad fuel loadlng in accordance 
with the décision of the Interstate Commerce Commission in R. R. Corn, of 
Ohio et al. v. H. V. Ry. Co., 12 I. C. C, SOS, and Traer v. Chicago & Alton 
Railroad Co. et al., 13 I. C. C. 4.")1, will be designated as "assigned" cars. AU 
other cars will be designated as "unass'gned" cars.' 

"The Commission is of the opinion that an emergency exists requiring im- 
mea'ate action, and in ex(>rcise of the authority conferred by paragraph 15 
of section 1 of the Inters^-ate Commerce Act. as amended by sect'on 402 of the 
Transportation Act, 1920, herrby suspends the op'-ration of the existing rule 
8, and directs the observance by ail carriers by railroad sub.lect to the Inter- 
state Commerce Act of rule 8, niodified as above, effective April 16, 1020, and 
until ftirther direction or order of tlie Commission. 

"By the Commission : George B. McGinty, Secretary." 

The answer and motion to dissolve the injunction raises the ques- 
tion of whether or not the coal company has appealed to the proper 
tribunal for redress of the alleged grievance. The railroad insists that 
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the coal mining company sliould hâve first gone with its complaint 
to the Interstate Commerce Commission, which, it is contended, has 
primary jurisdiction over tlie controversy between the plaintiff and 
défendant. The décision of the question turns upon the efïect to be 
given to paragraph 12, § 1, of the Interstate Commerce Act, as amend- 
ed by section 402 of the Transportation Act of 1920, hereinbefore 
set out. 

In considering the efïect and scope of this paragraph, the high 
and cornprehensive administrative powers and duties of the Inter- 
state Commerce Commission must not be f orgotten ; and it is v^fell 
to remember that the acts of Congress furnish repeated évidence 
of a législative policy to broaden and add to, rather than to narrow 
and subtract from, the powers and useful worlc of the commission. 
Again it is to be borne in mind that the Suprême Court of the United 
States has often, in interpreting the Interstate Commerce Act (24 
Stat. 379) and the amendments thereto, given judicial récognition 
of this législative policy. 

I think the paragraph 12 quoted should be considered and construed 
in the light of this knowledge, as well as in pari materia with the other 
l'elated sections of the Interstate Commerce Law. Let it be observed 
that before the passage of the act of 1920 it was often held by the 
commission and the courts that the carrier should observe just and 
reasonable rules, régulations, and practices with respect to car serv- 
ice, and as a corollary, unjust and unreasonable practices were con- 
demned as unlawful ; and the reported cases furnish abundant évi- 
dence that the commission has repeatedly, in cases somewhat, at least, 
resembling this, given redress where just complaints sustained by 
the évidence hâve been made. 

In the argument of this case, it was admitted by the plaintifï that 
it had been given by the défendant its proper rating as one of the 
coal mines on the defendant's railroad. It was also conceded by 
both parties during the argument that neither the plaintiiï nor any 
other coal-mining compan)' in the same district and on the same rail- 
road had in any case, during the présent car shortage, received a full 
quota of cars according to the rating of the mine ; and it was shown 
that the défendant did not hâve a sufficient number of cars to meet 
the demand of its coal mining patrons. 

Prior to the amendment of the Interstate Commerce L,aw by the 
insertion in paragraph 12 of the words "and to count each and every 
car furnished to or used by any such mine for transportation of coal 
against the mine," this rule, now statutory, had been by order of the 
Interstate Commerce Commission a rule of long standing for the gov- 
ernment of railroads, and it had been often sanctioned by the courts 
in adjudicated cases. So it can be said that this approved rule, in 
effect already law, was by the Transportation Act of 1920 merely 
crystallized into statutory form. Can it be urged that the fact it is 
now imbedded in the Transportation Act gives it any more far-reach- 
ing or controlling influence over the commission than it had as a 
sanctioned rule? Does it subtract from the powers and duties of 
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the Interstate Commerce Commission to see to it in every case that 
the transportation companies, in the matter of car service, follow 
just and reasonable practices? The Interstate Commerce Commis- 
sion promulgated the rule as to assigned cars, the courts sanctioned 
it, and Congress has approved it. Now, must this rule, recognized 
by the courts as having the force and effect of law, simply because it is 
at this time a part of the statute, control the question hère, as the 
plaintiflf insists, or must it be allowed to operate in harmony with the 
other provisions of the Interstate Commerce Law, as it has here- 
tofore, and to the end that the commission shall hâve the power to 
compel the transportation companies to conduct business in a fair, just, 
and reasonable way, in view of ail the circumstances arising in the case 
of car shortage? 

Let it be remembered that it was said in Penn. R. R. Co. v. Puritan 
Coal Co., 237 U. S. 121, 35 Sup. Ct. 484 (59 L. Ed. 867) : 

"That * * * it must be borne in mind that there are two forms of dis- 
crimination — one in the nile, and the other in the manner of its enforcement ; 
one in promulgating a discrimlnatory rule, the other in the unfair enforce- 
ment of a reasonable rule. In a suit where the rule or practiee itself is at- 
tacked as unfair or discrimlnatory, a question is ralsed whlch calls for the 
exercise of the judgment and discrétion of the administrative power, which 
hâve been vested by Congress in the commission. It is for that body to say 
whether such a rule unjustly discriminâtes agalnst one class of shippers in 
favor of another. l'ntil that body has declared the practiee to be discriml- 
natory and unjust, no court has jurlsdictlon of a suit against an Interstate 
carrier for damages occasloncd by its enforcement. Wheu the commission has 
declared the rule to be unjust, redress must be sought before the commis- 
sion or in the United States courts of compétent jurisdlction, as provided In 
section 9. But If the carrier's rule, fair on Its face, has been unequally ap- 
plied, and the suit is for damages, occasioned by Its violation or discrimlnatory 
enforcement, there is no administrative question involved ; fhe courts being 
called on to décide a mère question of fact as to whether the carrier has 
violated the rule to plaintiff's damage." 

This case draws the line of démarcation between that class of com- 
plaints which may be heard by the courts and the other class that 
must be dealt with by the commission. If the practiee itself is at- 
tacked as unfair and discriminatory, the exercise of the judgment 
and discrétion of the commission is called for; but until that body 
had declared the practiee to be discriminatory and unjust no court 
has jurisdiction of an Interstate carrier (défendant hère is such) 
for damages (this bill seeks damages as well as injunction) occa- 
sioned by the opération of such practiee. 

I think it is clear in the instant case that the bill attacks the practiee 
itself, and not the unequal application by the défendant of such prac- 
tiee. Texas & Pacific R. Co. v. Abilene Cotton Oil Co., 204 U. S. 
426, 27 Sup. Ct. 350, 51 L. Ed. 553, 9 Ann. Cas. 1075; Baltimore & 
Ohio R. Co. v. Pitcairn Coal Co., 215 U. S. 481, 30 Sup. Ct. 164, 54 
L. Ed. 292; Morrisdale Coal Co. v. Penn. R. R. Co., 230 U. S. 
304, 33 Sup. Ct. 938, 57 h. Ed. 1494; Loomis v. Lehigh Valley R. R. 
Co., 240 U. S. 43, 36 Sup. Ct. 228, 60 L. Ed. 517. And, if so, this 
court is without jurisdiction at this time to grant relief to the plain- 
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tiff. This must be tiue, unless paragraph 12, quoted, takes the case 
from under the influence of the décision in adjudicated cases, and 
out of the primary jurisdiction of the Interstate Commerce Commis- 
sion during a period of car shortage, such as is shown to exist at 
this time. It is to be noted that this paragraph 12 provides that — 

"During any period when tlie supply of cars available for sucli service does 
not eqwal the requirements of sucli mines It sliall be the duty of the car- 
rier to maintain and apply just and reasonable ratings of such mines and to 
fouut each and every car furnlslied and used by any such mine for trans- 
poration of coal against the mine." 

Also that paragraph 6 of section 400 of the Transportation Act of 
1920 makes it the duty of common carriers to establish, observe, and 
enforce reasonable and just classification of property for transporta- 
tion and ail other matters relating to or connected with the receiving 
and transporting of the same, and every unjust and unreasonable 
classification, régulation, and practice is prohibited and declared to 
be unlawful. Paragraph 10 defines car service to include the use, 
Control, distribution, exchanrye, return of locomotive, cars, etc. ; fur- 
ther, paragraph 11 makes it the duty of the carrier to furnish safe 
and adéquate car service, and to establish, observe, and enforce just 
and reasonable rules and régulations with respect to car service. 
Paragraph 13 authorizes the commission to require ail carriers to 
file with it rules and régulations with respect to car service, etc. 
Paragraph 14 empowers the commission, "on a complaint or upon 
its own initiative," to establish reasonable rules, régulations, and 
practices with respect to car service by carrier, including the com- 
pensation to be paid for the use of any locomotive, car or other vehicle 
not owned by the carrier using it, etc. And paragraph 15 authorizes 
the commission, in case of shortage of equipment, congestion of traf- 
fic, or other emergency, upon complaint or upon its own initiative, 
to suspend the opération of any or ail rules, régulations, or prac- 
tices with respect to car service for such time as may be determined 
by the commission, to make just and reasonable direction with respect 
to car service, without regard to the ownership, during such emer- 
gency, which will best promote the service in the interest of the pub- 
lic, and upon such terms of compensation as between carriers as 
they may agrée upon, or as the commission finds to be just and rea- 
sonable, and to give directions for préférence or priority in trans- 
portation, embargoes, or movement of traffic under permits, and to 
modify, change, suspend, or annul them. Paragraph 17 provides 
that the direction of the commission as to car service and to the 
matters referred to in paragraphs 15 and 16 may be made through and 
by such agents or agencies as the commission may designate and ap- 
point for that purpose. 

An examination of the Transportation Act shows that Congress 
has not declared, in paragraph 12 or elsewhere, that in a case like 
the one now hère the pro rata plan of distribution shall be applied 
to assigned cars according to mine rating as in the case of ordi- 
nary commercial cars; but the statute says no more than such "as- 
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signed cars shall be counted against the mine receiving them." What 
shall be done in a case like the one before me, wliere most of the 
available cars are assigned cars, Congress has not declared, but has 
left it, I think, as a matter to be examined into, heard, adjusted, and 
settled, or at least passed upon, by the Interstate Commerce Com- 
mission. The effect of the plaintiff's contention is that during the 
period of inadéquate car supply the carrier must maintain and apply 
reasonable ratings of the mines which it serves, and distribute ail 
available cars in proportion of such ratings, whether such cars, or any 
or ail of them, be assigned cars. 

The origin and history of the phrase "apply just and reasonable 
ratin.<;s of such mines and to count each and every car furnished 
to or used by any such mines for transportation of coal against the 
mines," shows the reason for its adoption by the commission and its 
incor[)oration afterwards into the statute. Congress knew that at 
one time assigned cars were not taken into account in the distribu- 
tion hy the carriers to mines served by them, and that the mines re- 
ceiving assigned cars were given the same pro rata share of the or- 
dinary commercial cars as were given to the mines that received 
no assigned cars, and that the assigned cars were not counted against 
the mines favored with them. In the Ilocking Valley Case, 12 Interst. 
Com. R. 398, and in the Traer Case, 13 Interst. Com. R. 451, this 
practice was complained of and held to be unjust and not to be al- 
lowed. When the question came before the Suprême Court of the 
United States, the décision was upheld in I. C. v. 111. C. R. R. Co., 
215 U. S. 452, 30 Sup. Ct. 155, 54 L. Ed. 2S0. It is well to read the 
opinion in the Traer Case, rendered by Commissioner Clark, now 
Chairman of the Interstate Commerce Commission. It may be ven- 
tured that Congress did not intend to change the meaning of the phrase 
"count against the mine," or to enlargc the scope of the rule which is 
referred to in the 111. C. R. R. Co. Case, supra, and the Morrisdale 
Co.il Co. Case, supra. 

In the argument of this case the statement of Commissioner Clark 
made before the House committee on Interstate and foreign com- 
merce, when it had under considération the Esch-Cummins Bill, which 
put into statutory law the rule found in paragraph 12 hereinbefore 
referred to, was read to me, and at the satne time the pertinent part 
of the report of the Ilotise committee was stated. Undoubtedly 
this rciiort shows that the House committee understood Vk'hat the lan- 
guage, "and to count each and every car furnished to or used by such 
mines for transportation of coal against the mine," meant and gave lég- 
islative sanction, so far as it could, to the application of this rule 
therelofore adopted by the commission and approved by the courts; 
and from the hearings of the committee and its report it is évident that 
it was not intended to say assigned cars should in any event be pro- 
rated among the mines. 

It must be said that the opinions of the Interstate Commerce Com- 
mission in giving the working construction of the Interstate Com- 
merce Act and its amendments, while not binding upon the court, is 
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nevertheless deserving of serious and deferential considération. The 
fact that the commission made the ruling of April 15, 1920, which 
is hereinbefore set out, shows it did not consider that paragraph 12 
ousted the commission of its jurisdiction, in the matter of coal car 
distribution during the periods of car shortage, or, in other words, 
that the commission was deprived of its administrative power in 
making distribution of cars in the case of car shortage. As I hâve 
said, the statute does not déclare that assigned cars shall be prorated. 
Certainly it does not say that they shall stand idle on the side tracks 
of the railroad until the ordinary commercial cars received by mines 
which hâve no assigned cars shall equal the number of assigned cars 
received by and counted against the mines furnished with assigned 
cars. Moreover, there is forceful évidence of the commission's con- 
struction of paragraph 12, found in the words of the chairman of 
the commission ; for in the inception of this controversy, and before 
this bill was brought, this plaintifï hère applied to the chairman of 
the commission and received an informai hearing of the very matter 
involved in this case. At that time the following statement was made 
by the chairman (Mr. Clark) : 

"The Chairman : Let me say, in order tliat there may be no misuntter- 
standing of our view, that some référence has been made to the Trans^pirta- 
tion Act requiring that the railroads .shall eotint asainst tlie mines assigned 
cars, which left me with the impression that it was believed that tliat act, 
properly construed, means that a railroad may not use assigned cars, if such 
lise results in giving a mine more than its pro rata distribution. New, we 
do not accopt that interprétation of it at ail. We are very certain that it 
does not mean that at ail. It means just wliat tliis commission laid down as 
the rule in the Traer Case. That is the intention of the act, and this is the in- 
terprétation we place upon it." 

On considération of paragraph 12 and the other provisions of 
the Transportation Act, and the purpose for which the Interstate 
Commerce Commission was created and clothed with authority, I 
am constrained to believe that the plaintiff has presented a case for 
administrative intervention, and not one caUing for the exercise of 
a judicial function. At the expense of répétition, I must say that 
paragraph 12 does not call for a pro rata division of assigned cars, 
nor does it say what shall be donc with them, except that they shall 
be counted against the mines to which they are assigned. If the 
plaintiff's interprétation of paragraph 12 should be followed, it would 
be to read into the statute a provision which it does not contain, and 
which it seems clear that Congress failed or refused to write there 
or elsewhere as a part of the act. It would hâve been a very easy 
matter, if Congress had adopted the plaintiff's view, to hâve added 
to paragraph 12 words of this purport: 

"There shall be dlstributed to the mines thelr proportionate number of 
cars according to mine ratings, whether or not the cars or any of them be 
assigned cars." 

Congress did not adopt such idea, and for the courts to adopt it 
would be to add to the statute, and would, in efïect, also greatly tend 
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to destroy the power and usefulness of the Interstate Commerce 
Commission in time of distress and car shortage, and cause con- 
fusion in the distribution of cars in the mining districts. This con- 
dition would probably extend as a conséquence to other industries. 
Moreover, for the courts to assume jurisdiction over cases Hke the 
one presented by the plaintiflf would be a suggestion that the courts 
be invited to interfère in ail similar controversies between mines 
and railroads. This would force the courts to go very largely into 
the business of railroad and mine administration, and thereby, to the 
extent of such interférence, would be imposed insuperable work of 
mère direction and management and not of a judicial character. The 
courts are not fitted for such duties, but the Interstate Commerce 
Commission is especially and well designed for that field of usefulness. 

It was also suggested in the argument, in a parenthetic way, but 
not insisted upon, that the bill is without equity, because the plaintiff 
has a plain and adéquate remedy at law. For whatever injury the 
plaintiff might sustain by the alleged conduct of the défendant, it 
might be that damages could be recovered in an action at law; and 
probably it would be no answer to say that the facts presented hère 
operate to place the plaintiff's cause among that class of rare cases 
where a court of equity may assume jurisdiction of a controversy in 
order to prevent a multiplicity of suits. See the authorities referred 
to in M. L. & W. Power Co. v. Charles (D. C.) 258 Fed. loc. cit. 
726, 727. In the view I hâve taken of this case, it is not necessary 
for that question to be decided. 

I hâve concluded that the real purpose of paragraph 12 was to 
carry into the statute what had been a requirement of the Interstate 
Commerce Commission; that is, that each car must be counted 
against the mine to which assigned, in determining whether the as- 
signed cars equal or exceed the distributive share of such mine ; and 
I believe that ail other pertinent questions arising in such a case as 
this pending one were left to the discrétion and judgment of the 
Commission. 

The plaintiff's grievance should hâve been taken to the Interstate 
Commerce Commission, and therefore this court is without juris- 
diction. The motion to dissolve the injunction issued out of the cir- 
cuit court of Jefferson county, Ala., is granted, and the appropriate 
order will be entered. 

Supplemental Opinion. 

On the defendant's motion to dissolve the interlocutory injunction 
heretofore issued out of the state court, this court has heretofore 
rendered an opinion holding that it is without jurisdiction of the 
subject-matter involved in the bill, and announced that the motion to 
dissolve the interlocutory injunction would be granted, and requested 
the attorneys to agrée on the form of the order. Thereupon the at- 
torney for the plaintiff suggested a final decree dismissing the bill for 
warit of jurisdiction, in order that the case may be taken directly to 
the Suprême Court of the United States under section 238 of the 
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Judicial Code (Comp. St. § 1215). The defendant's attorney ex- 
pressed a willingness to co-operate to this end, and has accordingly 
on this day fîled a motion to dismiss the bill under equity rule 29. 
There can be no objection to the suggested course. 

[2] The cause is now before the court on the plaintiff's application 
to supersede the decree dissolving the injunction and to restore the 
injunction during the pendency of its appeal to the Suprême Court. 
A reading of the equity rules, the pertinent sections of the Judicial 
Code, and the décisions of the fédéral courts make it clear that the 
granting of such motion to continue the injunction in force pending 
an appeal rests in the sound discrétion of the court. Equity rule 
74, 198 Fed. xxxix, 115 C. C. A. xxxix; Judicial Code, § 129 (Comp. 
St. § 1121) ; In re Manufacturing Co., 147 U. S. 525, 13 Sup. Ct. 
527, 37 L. Ed. 266; Masses Publishing Co. v. Patten, 245 Fed. 102, 
157 C. C. A. 398; Chemical Co. v. Chalmers, 242 Fed. 71, 155 C. C 
A. 15. 

The court has heard and carefully considered the argument of the 
attorneys for the parties and the considérations urged in support of 
and in opposition to the application. In the view which I hâve taken 
of the case, as announced in the opinion rendered herein on yesterday, 
I am forced to the conclusion that, if the bill had originally been filed 
in this court, and application made for interlocutory injunction, the 
injunction, after notice and hearing as provided in equity rule 73, 
198 Fed. xxxix, 115 C. C. A. xxxix, would hâve been denied. In 
those circumstances the plaintifï could not, of course, hâve had the 
benefit of an injunction pending an appeal. The fact — the mère 
fact — that the interlocutory injunction was inadvertently granted (it 
was granted on ex parte showing without notice to défendant) by the 
State court on the fiHng of the bill, before the case was removed to 
this court, should not, it seems to me, alter the substantial rights of 
the parties. A fédéral judge could not hâve granted the injunction in 
this case, upon an ex parte showing without notice to the défendant, 
without disregarding the statutes and rule which govern in such case. 

The court is mindful of the fact that the continuation of the injunc- 
tion pending the suggested appeal would be calculated to encourage 
other mine operators in a situation similar to that occupied by the 
plaintiff, to seek redress in the state court as that sought there by 
the plaintiff. Such a course would tend to render nugatory the rules 
of car distribution established by the défendant under the sanction 
of the Interstate Commerce Commission and in conflict with the 
action of this court. I hâve held that the court, any court, has no 
jurisdiction of the controversy presented by the bill. Having taken 
such view of the case, this court could not, in the exercise of sound 
judicial discrétion, consistently keep in force the interlocutory injunc- 
tion. In my view, such a course would be illogical, and would be 
but another way of allowing the plaintifï injunctive relief, which 
I hâve denied. 

That the shortage of cars adversely affects the coal-mining Com- 
pany is fuUy understood, and that the interests of the plaintifï may 
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to a greater or less extent be injured by tht refusai of the court to 
keep in force the injunction, is appreciated. But the answer to this 
suggestion is that, under the viev/ of the case which the court has 
taken, th^ plaintiff can app'y for, and doubtiess receive, immédiate 
redress from the Interstate Commerce Commission, which, as the 
court has held, has jurisdiction of the subject-matter of the plaintiff's 
complaint, and is designed and equipped to grant relief upon proper 
showing being made. 

Order wil] be entered denying the motion to supersede the decree 
dissolving the injunction. 



UNITED STATES v. WAT30N. 

(Pistrlct Court, N. D. Florida, at Pensacola. May Term, 1020.) 

1. Constitutional law <S=42 — Witness subpœnaej cannot question constîtu- 

tioiiality of statute. 

A witness dniy subpœnaed to testify before a grand jnry Is not en- 
titled to raisp the question of the constitutionality of the statute authoriz- 
i)ig the investigation or the authorlty of the grand jury to call witnesses 
to ascertain any infraction of such statute. 

2. Search<>s and seizures ®=7 — Subpœna duces tecu;n not unreasonablo 

DCitrc'h and seizure. 

A sul)p(pna (luees tecum, issued by a grand jury Investisrating violations 
or Lever Act Aug. 10, 1917, § 4, as ameiuled by Act Oct. TJ, 1919, § 2, to an 
oifieer of a corporation, requiring hlm to prortuce ail Invoices received by 
tljp corporation "covering shlpments of sboes of ail grades and klnds to 
said corporation since July 1, 1919, Including ail booUs of accouiit and 
Invoices covering stocks of sboes now on hand,'' held not so broad and 
gênera! as to aniount to an unreasonable search and seizure. In violation 
of tlie Fourtb Amendment to the Constitution. 

S. Witnefises ®=>lfi — Oflîcer of corporation amenahie to subpœna duces tecum. 

An ofticer of a corporation is ameuable to a subpœna duces tecum, 
wheu not uureasonalile in its scope. 

At Law. Proceeding by the United States against W. W. Watson. 
On answer of W. W. Watson, witness summoned before the grand 
jury, inquiring in and for the body of the Northern District of Florida, 
on subpœna cliiceF tecum requiring testimony of said party and pro- 
duction of certain records of Watson, Parker & Reese Company, a 
corporation, filed in response to a rule nisi issued and served upon a 
presentment by the above grand jury, at the May, A. D. 1920, term of 
the District Court at Pensacola, Florida. Answer to the rule nisi held 
to State no défense. 

John L. Neeley, U. S. Dist. Atty., and George Earl Hoffman, Asst. 
U. S. Dist. Atty., bolh of Pensacola, Fia. 

W. H. Watson and Samuel Pasco, Jr., both of Pensacola, Fia., for 
défendant. 

SHEPPARD, District Judge. This matter grows out of an investi- 
gation undertaken by the grand jury at the May term, 1920, of this 
court to investigate any unreasonable rate or charge for any necessaries 

^ssFor other cases see sama topic & KBY-NUMBER in ail Key-Numbered Digests A Indexes 
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purEUant to the Act of Augtist 10, 1917, as amended by the Act of Oc- 
tober 22, 1919, c. 80, § 2, 41 Stat. 298, which reads as f ollows : 

"That It Is hereby made unlawful for any person wlllfully * * • to 
make any unjust or unreasonable rate or charge lu liandling or dealing in or 
wlth any necessaries. • * * Any pprson violating the provisions of this 
nection shall be flned not exceeding flve thousaud dollars," etc. 

The amendment of October 22, 1919, referred to, included among 
the necessaries described wearing apparel. This amendment, as shown, 
provides a penalty, and after its adoption, October 22, 1919, a viola- 
tion of the act constitutes a criminal offense. The grand jury, proceed- 
ing under the authority of the amendment, issued a subpœna to W. W. 
Watson to — 

"produce ail and sundry the Invoices reeelved by Watson, Parker & Reese Com- 
pany, a corporation, covering shipments of slicics of ail giades and kinds to 
said corporation since July 1, 1919, including ail books of accouut and invoices 
covering stocks of shoes now on hand." 

The matters in controversy arise upon the answer of the said W. 
W. Watson, président of the corporation, which challenges the au- 
thority of the grand jury to make the attempted investigation: (1) 
Because the lavi^, the so-called Lever Act, is unconstitutional and void; 

(2) because the subpœna calling for the books and invoices of the cor- 
poration is 80 broad and gênerai in its terms as vvould amount to an 
unreasonable search and seizure, in violation of the corporation's rights 
under the Fourth Amendment to the Constitution of the United States; 

(3) that the matters proposed for personal interrogation of the wit- 
ress Watson are so vague and indefinite as would violnte and en- 
croach upon the privilège of the witness under the Fifth Amendment, 
which furnishes immunity from self-incrimination. 

[1] The first gênerai proposition that the statute (Lever Act) under 
which the grand jury was acting in the attempt to investigate the rates 
and charges made for necessaries by Watson, Parker & Reese Com- 
pany, a corporation, is unconstitutional and void, is prématuré at this 
lime, and may not in such a proceeding be raised by the défendant, 
since it bas been held by the Suprême Court that a witness duly sub- 
pœnaed to testify before a grand jury is not entitled to be heard upon 
an exception to the jurisdiction of the court, and is not entitled to raise 
any question about the constitutionality of the act authorizing the in- 
vestigation or the authority of the grand jury to call before it a wit- 
ness to ascertain any infraction of such statute. Blair v. United States, 
250 U. S. 273, 39 Sup. Ct. 468, 63 L. Ed. 979. 

[2] The further the contention is made that the requirements of the 
witness' subpœna to produce "ail and sundry the invoices received 
by Watson, Parker & Reese Company, a corporation, covering ship- 
ments of shoes of ail grades and kinds to said corporation since July 
1, 1919, including ail books of account and invoices covering stocks 
of shoes now on hand," is so gênerai and sweeping as to be tantamount 
to an unreasonable search and seizure of the company's records, and 
would violate the immunity of the Fourth Amendment. It is urged 
wilh forensic zeal and confidence, and the argument is not withou^ 
266 P.— 47 
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merit, if the terms of the subpœna would, as is asserted, amount to 
a dragnet for évidence against the company. It also is objected that to 
comply with the requirements of the subpœna would for ail practical 
purposes dénude the offices of the company of its records, except its 
individual ledgers. The answer avers that the company is engaged in a 
gênerai merchandise business, and that there are no separate bocks of 
account kept by the company in connection with its shoe department, 
and that to comply with the subpœna would compel the company to 
transfer ail its records to the grand jury room. 

Haie V. Henkel, 201 U. S. 43, 26 Sup. Ct. 370, 50 L. Ed. 652, is in- 
voked as authority against the laroad and comprçhensive character of 
the subpœna, and in that case it was held that a corporation is merely 
a collective body of individuals with a definite légal entity, and by its 
incorporation waives no constitutional immunity, and, although it can- 
not refuse to produce its books and papers, is entitled to the privilège 
against unreasonable search and seizure; but from comparison of 
the instant subpœna with the gênerai terms and indefinite scope of 
the subpœna in the Haie Case it may be seen the latter was far more 
gênerai and searcbing in character, in that it called for — 

"ail iinderstandlngs, agreements, arrangements, or contracta, whether evl- 
denced by correspondence, memoranda, formai agreements, or other wrltlngs, 
between the particular coi-poratlon and six others, from the date of Its or- 
ganization, as well as ail correspondence, by letter or telegram, between the 
corporation and six other firms, also ail réports and accounts rendered by the 
six companies to the principal company, and any agreements or arrangements, 
however evldenced, between the corporation and four other named companies, 
and ail letters received by the corporation since its organlzation from thlrteen 
other companies named, and located in différent parts of the country, together 
with ail correspondence with such companies." 

It will be noted that thîs subpœna duces tecum was without limita- 
tion, but was obviously a fishing expédition for about everything, ir- 
respective of relevancy, and was clearly répugnant to what seems to be 
the judicially adopted test of reasonableness in such requirements. 
It was held in the Haie Case that this réquisition by the grand jury 
was so gênerai as would amount to an unreasonable search and seizure, 
and therefore plainly indefensible. It will be observed in that 
case that there was no such particularization as hère, namely, to in- 
voices and books of account pertaining to the one single subject, shoes. 
Hère no other documents of the Watson, Parker & Reese Company 
are sought, save those having référence to shoes on hand and those 
purchaséd from a date certain. That it may be inconvénient or 
work a temporary hardship to produce the invoices, because they 
may be indiscriminately filed with other records in the office and 
would require time to locate thcm, or that the record évidence of the 
shoes in stock may be intermingled with accounts of other commodities 
carried or handled by the corporation, does not appear to render the 
task of producing them so impracticable or difficult as to make compli- 
ance with the subpœna so unreasonable as to amount in the présent in- 
vestigation to an unlawful seizure. The law, it is said, takes no ac- 
count of the difïiculties which a party may hâve in producing his testi- 
mony. The inquisitorial authority of a grand jury should not be lira- 
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ited, impeded, or thwarted by what may appear to the wîtness as im- 
practicable or irrelevant. A production of the invoices from the date 
specified and such books of account as would disclose stocks of shoes 
on hand, or such portions of the books of account as would furnish the 
required information, might suffice the test of reasonableness and fur- 
nish adéquate compliance. 

[3] That an officer of a corporation is amenable to the requirements 
of the subpœna duces tecum when not unreasonable in its scope is now 
too well settled to admit of question, the corporation not enjoying the 
same immunity as private persons under the œgis of the Fifth Amend- 
ment against self- incrimination. Haie v. Henkel, supra; Wilson v. 
United States, 221 U. S. 361, 31 Sup. Ct. 538, 55 L. Ed. 771, Ann. Cas. 
1912D, 558. It is not meant, of course, by this, that incriminating évi- 
dence disclosed by the records of a corporation could be used in a 
prosecution against an officer of the corporation as such over his ob- 
jection. Silverthorn Lumber Co. v. United States, 251 U. S. 385, 

40 Sup. Ct. 182, 64 L,. Ed. . By the weight of judicial construction 

it is settled that Congress bas visitorial authority over corporations 
of State organization in vindication of its own laws, and the inhibition 
of unreasonable rates and charges by those dealing in necessaries may 
warrant such investigation as might disclose évidence of infractions 
of the statute, and for the duration of the war corporations may be 
required to submit their books to the grand jury for their scrutiny, 
when the subpœna is spécifie and properly limited in its scope, and 
this duty or requirement of an officer of the corporation he may not 
refuse, even though he kept the books and the disclosures might tend 
to incriminate the officer, notwithstanding his constitutional privilège 
to refuse to answer questions which would tend to incriminate hini 
personally. Wilson v. United States, 221 U. S. 361, 31 Sup. Ct. 538, 
55 L. Ed. 771, Ann. Cas. 1912D, 558. 

Sufficient, therefore, is indicated by what has been said that the 
subpœna duces tecum directed to W. W. Watson is not subject to the 
objections interposed by the answer. The nature of the questions pro- 
pounded to the witness which are objected to is not presented by the 
record, but enough is said to make clear the rights and privilèges of the 
officer producing the documents called for, that he will not be required 
by the subpœna to produce any documents or records of a private or 
Personal nature, or disclose any parts of any documents, books, or 
records which may be of a personal character, and which might be 
used in évidence against such officer or person, or answer any questions 
during the investigation of the grand jury which would tend to violate 
his constitutional exemption from self-incrimination. 

Concluding, therefore, the answer of the witness to the rule to show 
cause sets up no sufficient défense, the motion to strike the answer will 
be granted, and an order entered directing W. W. Watson, président of 
the Watson, Parker & Reese Company, a corporation, to obey the sub- 
poena duces tecum by producing the documents called for. 
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TNITED STATES v. SRHTH et al. 

(District Court, E. D. Oklahoma. May 15, 1920.) 

No. 2499. 

Indians ®=>15(2) — Restrictions on aliénation removed by Secretary in par- 
ticnlar case not reimposed by statute. 

Section 19, Act April 26, IJÎOG, providing that "no fuU-blood Indian 
* * * shall hâve power to alienato • * * In any manne'' any i)f 
the lands allotted to him for a p^rlod of 2.5 years from and after the 
passage and approval of this act, unli^ss such restrictions shall, prior to 
the expiration of said perlod, be remove(J by act of Congress," held to 
bave the effect of relmposing restrictions theretofore removed by opéra- 
tion of lave, but not to render Invalid a subséquent conveyance by a fuU- 
blood Cherokee Indian of his surplus allotment, vphere previous to the 
passage of the act, under a prior law, the Secretary of the Interlor had 
approvcd the recommendation of the Indian agent, made after a quasi 
judiclal investigation, and removed the restrictions in the particular case, 
and hLs approval had been recorded in the same manner as patents are 
recorded. 

In Equity. Suit by the United States against F. M. Smith and 
others. On motion to strike défendants' answer. Overruled. 

Archibald Bonds, U. S. Atty., and h. K. Pounders, Sp. Asst. U. 
S. Atty., both of Muskogee, Okl. 

O. L. Rider, of Vinita, Okl. and Joseph A. Gill, of Tulsa, Okl., 
for défendants. 

WILLIAMS, District Judge. The land to which title is involved in 
this action was allotted to Ben Carpenter, a fuU-blood Cherokee In- 
dian, as his surplus. Thereafter, to wit, on January 9, 1906, said 
allottee made application to the United States Indian agent at the 
Union Agency for the Five Civilized Tribes for the removal of re- 
strictions as to said surplus allotment. Said agent, having made due 
investigation thereon, recommended that restrictions on said land as 
to aliénation be removed, which said recommendation was approved 
by the Secretary of the Interior on March 27, 1906, "to be effective 
30 days from date." This operated to remove restrictions as to aliéna- 
tion of said surplus allotment effective on April 25, 1906. Lanham 
V. McKeel, 244 U. S. 582, 37 Sup. Ct. 708, 61 L. Ed. 1331. However, 
in the view taken of this case when the instrument removing restric- 
tions had been recorded as in case of the patent and delivered to the 
allottee prior to April 26, 1906, it is immaterial as to whether it be- 
came effective prior to, on, or subséquent to said date. 

Section 19 of Act April 26, 1906 (34 Stat. 137), provides: 
"That no fuU-blood Indian * * » shall hâve power to allenate * * * 
in any manner any of the lands allotted to him for a period of twenty-flve 
years from and after the passage and approval of this act, unless s"uch restric- 
tions shall, prior to the expiration of said period, be removed by act of Con- 
gress ; and for ail purposes the quantum of Indian blood possessed by any 
member of said tribes shall be determlned by the roUs of citizens of said 
tribes approved by the Secretary of the Interlor ; Provided, however, ïhat 
such fuU-blood Indlans of any of said tribes may lease any lands other than 

^ssFor other cases see same topic & KBY-NUMBER in alî Key-Numbered Digests & Indexes 
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liomesteads for more than one year uiider siicli rules and régulations as inay 
be prescribed by the Secrefary of the Interior ; and in case of the inability of 
any full-blood owner of a homestead, on account of infirmity or âge, to work or 
farm hls homestead, the Secretary of the Interior, upon proof of sucb in- 
ability, may authorize the leasing of such homestead under such rules and 
régulations : Provided further, that conveyances heretofore made by mem- 
bers of any of the Five Civilized Tribes subséquent to the sélection of allot- 
ment and subséquent to the romoval of restriction, where patents thereafter 
issue, shall not be deemed or held invalid solely becauso said conveyances were 
made prier to issuance and recording or delivery of patent or deed ; but this 
shall not be held or construed as affecting the validity or invalidity of any such 
conveyance, except as hereinabove provided ; and every deed exeeuted before, 
or for the maklng of VFhich a contract or agreement was entored into before 
tûe removal of restrictions, be and the same is hereby, declared void : Provided 
further, that ail lands upon whicli restrictions are removed shall be subjeet 
to taxation, and the othor lands shall be exempt from taxation as long as the 
title remains in the original allottee." 

The question hère is whether the aliénation by Ben Carpenter, an 
enrolled full-blood Cherokee Indian, as to his surplus allotment, the 
removal of restrictions as to which had been made by the Secretary 
of the Interior and become effective prior to April 26, 1906, is within 
the prohibition of said section 19, so as to suspend said act of the 
Secretary. An act of aliénation might be clearly within the prohibition 
of the language of the statute contemplating the reimposing of re- 
strictions removed by législative act, and yet not be within the prohi- 
bition when it relates to the removal of restrictions as to the aliéna- 
tion of surplus allotment of a full-blood member of the Five Civilized 
Tribes by an act of the Secretary of the Interior, which was preceded 
by a quasi judicial investigation. Before we décide whether the par- 
ticular act is within the words of the statute, we should first consider 
whether the particular class of acts to which this belonged is within 
the purpose of the statute. Holy Trinity Church v. United States, 143 
U. S. 467, 12 Sup. Ct. 511, 36 L. Ed. 226; United States v. Union 
Bank of Canada (C. C. A.) 262 Fed. 91 : De Hpsque v. A., T. & S. F. 
Ry. Co. (Okl.) 173 Pac. 73, L. R. A. 1918F, 259. 

It is a well-recognized rule for the construction of statutes that the 
terms employed by the Législature are not to receive an interpréta- 
tion which conflicts with acknowledged principles of justice and equity, 
if another sensé, consonant with those principles, can be reasonably 
given to them, unless the expressed intent is so clear as to remove it 
from the domain of the application of rules of construction. This rule 
should also apply to législation by Congress relating to Indians, when 
at the same time the expressed public policy of the government to- 
wards such wards is followed. Such policy is that such wards shall 
be under the direct supervision of the Department of the Interior. By 
section 19, the quantum of Indian blood possessed by any member of 
said tribes shall be determined by the rolls of citizens of said tribes 
approved by the Secretary of the Interior, and such full-blood In- 
dians of any of said tribes may lease any lands other than homesteads 
for more than one year under such rules and régulations as may be 
prescribed by the Secretary of the Interior; and in case of the ina- 
bility of any full-blood owner of a homestead, on account of infirmity 
or âge, to work or farm his homestead, the Secretary of the Interior, 
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upon proof of such inability, may authorize the leasing of such home- 
^teads under such rules and régulations. 

Section 18 of said act authorizes the Secretary of the Interior to 
bring suit in the name of the United States, for the use of the Choctaw, 
Chickasaw, Cherokee, Creek, or Seminole Tribes, respectively, either 
before or after the dissolution of the tribal governments, for the col- 
lection of any moneys or recovery of any land claimed by any of said 
tribes, and the Secretary of the Interior is authorized to pay from the 
funds of the tribé interested any costs and necessary expenses in- 
curred in maintaining and prosecuting such suits. 

Section 20 provides that after the approval of said act ail leases and 
rental contracta, except leases and rental contracts for not exceeding 
One year for agricultural purposes for lands other than homesteads, of 
fuU-blood allottees of the Choctaw, Chickasaw, Cherokee, Creek, and 
Seminole Tribes shall be in writing and subject to approval by the 
Secretary of the Interior, and shall be absolutely void and of no 
effect without such approval, with the proviso that allotments of minors 
and incompétents may be rented or leased under order of the proper 
court. 

Section 21 provides that, if any allottee of the Choctaw, Chickasaw, 
Cherokee, Creek, or Seminole Tribes die intestate, without widow, 
heir or heirs, or surviving spouse, seized of ail or any portion of his 
allotment prior to the final distribution of the tribal property, and 
such fact shall be known by the Secretary of the Interior, the lands 
allotted to him shall revert to the tribe and be disposed of as therein 
provided for surplus lands; but if the death of such allottee be not 
known by the Secretary of the Interior before final distribution of 
the tribal property, the land shall escheat to and vest in such state 
or territory as may be formed to include said lands. 

Section 22 provides that the adult heirs of any deceased Indian of 
either of the Five Civilized Tribes, whose sélection has been made, or 
to whom a deed or patent has been issued for his or her share of the 
land of the tribe to which he or she belongs or belonged, may sell 
and convey the lands inherited from such décèdent; and if there be 
both adult and minor heirs of such décèdent, then such minors may 
join in a sale of such lands by a guardian duly appointed by the proper 
United States court for the Indian Territory, and in case of the or- 
ganization of a state or territory, then by a proper court of the county 
in which said minor or minors may réside or in which said real es- 
tate is situated upon an order of such court made upon pétition filed 
by guardian. Ail conveyances made under this provision by heirs 
who are fuU-blood Indians are to be subject to the approval of the 
Secretary of the Interior, under such rules and régulations as he may 
prescribe. 

That it was the policy of the fédéral government through the in- 
strumentality of the Secretary of the Interior and the department 
of which he is the head to supervise the estâtes of the members of the 
Five Civilized Tribes is thus disclosed. However, section 19 not only 
reimposes, but also extends, restrictions, as will hereinafter be point- 
ed out, for a fixed period until "such restriction shall, prior to the ex- 
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piration of said period, be removed by act of Congress." Such removal 
of restrictions as to aliénation by act of the Secretary of the Interior 
as to inembers of the Five Civilized Tribes under section 1 of the act 
of May 27, 1908, 35 vStat. 312, extends to homesteads of said allottees 
enrolled as mixed-blood Indians having one-half or more than one- 
half Indian blood, including minors of such degrees of blood, and ail 
allotted lands of enrolled fuU-bloods and ail lands of enrolled mixed- 
bloods of three-fourths or more of Indian blood, including minors of 
such degrees of blood, the réservation as to restrictions thereon being : 

"Shall not bn subjeet to aliénation, contract to sell, power of attorney, or any 
otlier incumbrance prior to April twenty-sixth, nineteen hundred and tbirty- 
one, except that tbe Secretary of tbe Interior may remove such restrictions, 
wbolly or in part, under such rules and régulations concerning terms of sale 
and disposai of the proceeds for the benefit of the respective Indians as he 
may prescribe. ïhe Secretary of the Interior shall not be prohibited by tbis 
act from eontinuiag to remove restrictions as heretofore, and nothing herein 
shall be construed to impose restrictions removed from land by or under any 
law prIor to the passage of this act." 

Said section 1 had the effect of repealing by substitution section 19 
of the Act of April 26, 1906. 

What is meant by "the Secretary of the Interior shall not be pro- 
hibited by this act from continuing to remove restrictions as hereto- 
fore"? 

"When several acts of Congress are passed touching the same subjoct-mat- 
ter, subséquent législation may be considered to assist in the interprétation of 
prior législation." Tiger v. Western Investment Co., 221 U. S. 286, 31 Sup. Ct. 
578, 55 L. Ed. 738. 

The Seminole Agreement, adopted by said tribe on December 16, 
1897, and ratified by act of Congress July 1, 1898 (30 Stat. 567), 
prohibits the sale, disposition, or incumbrance of any allotted 
lands of said tribe prior to date of patent, and when so made such 
instrument is to be void. Goat v. United States, 224 U. S. 462, 32 Sup. 
Ct. 544, 56 L. Ed. 841 ; Godfrey v. lowa Land & Trust Co., 21 OkI. 
298, 95 Pac. 792. No restrictions as to aliénation of lands in the 
Seminole Tribe whatever were removed prior to act of April 21, 1904. 

Section 28 of what is known as the Original Creek Agreement (31 
Stat. 869) provides: 

"AU cltizens who were Uving on the first day of April, elghteen hundred aud 
ninety-nine, entitled to be enrolled under section tvpenty-one of the act of Con- 
gress approved June twenty-eight, eighteen hundred and ninety-eight, » * * 
shall be placed upon the rolls to be made by said commission under said act of 
Congress, and if any such citizen lias died since that time, or may hereafter 
die, before receiviug his allotment of lands * * * the lands * * * to 
which he would be entitled, if living, shall descend to his heirs. * * * " 

Sections 7 and 8 of the Supplemental Creek Treaty (Act June 30, 
1902, 32 Stat. 500) each provide : 

" * * * And if any such child bas died slnce May 25, 1901, or may here- 
after die before receiving his allotment of lands and distributive share of the 
funds of the tribe, the lands and moneys to which he would be entitled if liv- 
ing shall descend to his heirs as herein provided and be allotted and distrib- 
uted to them accordingly." 
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The lands, when allotted by virtue of said sections of said treaties, 
vested free from restrictions as to aliénation. Skelton v. Dill, 235 
U. S. 206, 35 Svp. Ct. 60, 59 L. Ed. 198; Adkins v. Arnold, 235 
U. S. 417, 35 Sup. Ct. 118, 59 L. Ed. 294; Rentie v. McCoy, 35 Okl. 
78, 128 Pac. 244. 

Section 22 of the Supplemental Agreement with the Choctaws and 
Chickasaws (Act July 1, 1902, 32 Stat. 641) provides: 

"If any person whose name app^ars upon the rolls, préparée! as hereln pro- 
vided, shall hâve died subséquent to the ratiflcation of this agreement and 
before recelving his allotment of land the lands to which such person would 
hâve been entltled If living shall be allotted in his name, and shall * * • 
d"Rcend to his heirs : * * * Provided, that the allotment thus to be made 
shall be selected by a duly appointcd administrator or exécuter. * * * " 

Such allotted lands descended to the heirs free from restrictions. 
Mullen V. United States, 224 U. S. 453, 32 Sup. Ct. 494, 56 L. Ed. 
834; Brader v. James, 246 U. S. 89, 38 Sup. Ct. 285, 62 L. Ed. 591. 

Section 20 of the Cherokee Agreement (Act Cong. July 1, 1902, 32 
Stat. 716) provides: 

"If any person whose name appears upon the roll propared as hereln pro- 
vided phall hâve died subséquent to the lirst day of Soptomber, nineteen hun- 
dred and two, and before receivlnjï his allotm'nt, the lands to which such 
person would hâve been entitled if living shall ho allotted in his name. and 
shall * * * descend to his hMrs ; * * * Provided, that the allotment 
thus to be made shall be selected by a duly appointcd administrator. * « * " 

Such lands descend to the heirs free of restrictions. Talley v. 
Burgess, 245 U. S. 104, 38 Sup. Ct. 287, 62 L. Ed. 600. At the time 
of the passage of the act of April 21, 1904 (33 Stat. 189), ail land 
in the Cherokee, Chickasaw, Choctaw, and Creek Nations, other than 
those allotted under said section 28, Original Creek Treaty, and sec- 
tions 7 and 8, Supplemental Creek Treaty, and section 22, Choctaw and 
Chickasaw Supplemental Agreement, and section 20, Cherokee Agree- 
ment, were then restricted as to aliénation, except where such restric- 
tions had been removed from the land by death occurring subséquent to 
allotment. Under the Original and Supplemental Creek Agreements 
(31 Stat. 869; 32 Stat. 50O), Original and Supplemental Agreements 
with the Choctaws and Chickasaws (30 Stat. 505 ; 32 Stat. 641), and 
Cherokee Agreement (32 Stat. 716), none of the periods prescribed for 
the freeing of either the homesteads or surplus ahotments from re- 
strictions by opération of law had expired on April 26, 1906. So at 
the time of the passage of the said act of April 26, 1906, no allotted 
lands in the Five Civilized Tribus had been freed from such restric- 
tions subséquent to April 21, 1904, by opération of law or otherwise, 
except where occasioned by the subséquent death of the allottee or 
through recommendation of the Superintendent of the Five Civilized 
Trihes at the Union Agency, by a quasi judicial hearing and investiga- 
tion in particular cases, and the approval of the Secretary of the In- 
terior. Such quasi judicial investigation and détermination was under 
the f ollowing requirements of Congress : 

That "upon application to the United States Ivdian agent at the Union 
Agency in charge of the Five Civilized Trihes, if said agent is satisfted upon 
a full investigation of eacli individùal case that such removal of restrictions 
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is for the lest interent of saiâ aUottee. The findhui of the Vnited States Jn- 
(Han agent and the approiml of the Seeretary of the Interior shall be in writ- 
■mg and shall he recorded in the same niamuir as patents for laiids are record- 
cd." (Italifs mine.) 33 Stat. 204. 

Can it be said that a considération of thèse acts in pari materia 
demonstrates the purpose of Congress to invahdate the removal of 
restrictions in particular cases as to the surphis allotments when same 
had been removed by the Secretary of the Interior, where the aUottee 
had not granted or conveyed such land for vahie prior to April 26, 
1906? The approval of the Secretary in writing prior to April 26, 
1906, "to be effective thirty days f rom date," and recorded in the same 
manner as the patent or patents for such land, when delivered to the 
allottees prior to April 26, 1906, though said 30 days had not elapsed 
prior to said date, is as eft'ective as the approval, recording, and delivery 
at a prior date, where such 30 days had elapsed before April 26, 1906, 
and no conveyance theretofore had been executed and delivered; for 
such, as a completed act, was beyond recall by the Secretary, unlcss it 
be in cases of fraud practiced in securing such approval or removal of 
restrictions. Congress is not presumed to hâve intended to work an 
injustice. Such removal or approval having been made and recorded 
in the manner as the patents to such land, purchasers would reasonably 
and in ail probability act upon that chain of title and make an outlay 
thereon. The terms employed in said act should not receive an in- 
terprétation which would conflict with acknowledged principles of 
justice and equity, when at the same time a construction may be adopt- 
ed harmonizing with principles of justice and equity, and also accord- 
ing with the expressed public policy of the government in having the 
lands and the property of its wards under the supervision and adminis- 
tration of the Secretary of the Interior. 

Another analogous principle in rules of construction supports this 
conclusion. The particular act of the Secretary of the Interior in 
removing restrictions or approving recommendations for such purpose 
as it relates to the gênerai act in reimposing restrictions removed by 
virtue of said section 28 of the Original Creek Agreement and sections 
7 and 8 of the Supplemental Creek Agreement and section 22 of the 
Supplemental Choctaw and Chickasaw Agreement, as it amended the 
original agreement with the Choctaws and Chickasaws, and section 
20 of the Cherokee Agreement, and the extending of the period for 
the removal of restrictions as fîxed by said agreements, bears the same 
analogy by relation as a spécial to a gênerai act of législation. 

It is a prevailing rule in the construction of statutes that spécifie 
législation relating to a particular thing is not effected by gênerai lég- 
islation in regard to classes or subjects of which that covered by the 
spécifie or particular thing is one, unless it clearly appears that the 
gênerai législation is so répugnant to the spécial législation that the 
legislators must be presumed thereby to modify or repeal it. The spé- 
cial and the gênerai législation must stand together, the former as 
the law of the particular object or subject, and the latter as the gênerai 
law upon other subjects or classes within its terms. 

The order of removal of restrictions and approval of the recommen- 
dation by the Superintendent for the Five Civilized Tribes at the Union 
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Agency, after a full investigation and when he was satîsfied such re- 
raoval of restrictions was for the best interest of the allottee, was re- 
corded in the same manner as the patent and delivered to the allottee. 
There is neither allégation of fraud nor that the purchase money was 
not actually paid. Said section had the effect, such being both within 
the letter and purpose of the act, of reimposing restrictions which 
had been removed by opération of law, and without the intervention 
of a hearing in which the exercise of judicial power was applied by 
an administrative agency ( section 28, Original Creek Agreement ; sec- 
tions 7 and 8, Supplemental Creek Agreement ; section 22, Supple- 
mental Choctaw and Chickasaw Agreement amending the original 
agreement ; section 20, Cherokee Agreement), and also of extending the 
restriction period as fixed in said agreements, but not of nullifying or 
suspending the act of the Secretary of the Interior in removing re- 
strictions in the case at bar. 

An order will be entered, overruling plaintifï's motion to strike de- 
fendant's answer. 



UNITED STATES v. YUGINM et al. 

(District Court, D. Oregon. July 13, 1920.) 

No. C. 8905. 

Internai revenue 'S=>4 — Laws relatlng to opération of distilleries repealed by 
Prohibition Act. 

The National Proliibltion Act held to repeal by implication tlie provi- 
sions of the Internai revenue laws relating to the opération of distilleries. 

Criminal prosecution by the United States against Boze Yuginnî 
and Cousin Boze Yuginni. On motion to quash indictment. Motion 
granted. 

A. F. Flegel, Jr., of Portiand, Or., Deputy U. S. Atty. 

Bamett H. Goldstein, of Portiand, Or., for défendants. 

BEAN, District Judge. In the case of United States v. Yuginni 
there are two défendants indicted for a violation of the Internai Rev- 
enue Act (38 Stat. 745). They are charged with engaging in the busi- 
ness of a distiller without having paid the tax required by the stat- 
ute, and without having exhibited the sign of a registered distillery, 
and without giving a bond, as required by the Revenue Act. 

Demurrer has been filed, and motion to quash the indictment on 
the ground that it appears from the face of the indictment that the 
alleged crime was committed after the National Prohibition Act (41 
Stat. 305) went into effect. It is argued that this act was intended by 
Congress to cover the entire subject of the manufacture and sale of 
intoxicating liquors, and that it is inconsistent with the Revenue Act, 
which provides for the levying of a tax upon distilleries and upon the 
liquor manuf actured at such places. 

The Prohibition Act is very comprehensive. It provides that no 
person shall, on or after the date when the Eighteenth Amendment 
goes into effect, manufacture, sell, barter, import, export, deliver, 
furnish, or possess any liquor, except as authorized in this act, and 

©sjFor other cases see same toplc & KEY-NUMBBR in ail Key-Numbereâ Digests & Indexes 
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then provides for the issuance of permits to manufacture liquor of cer- 
tain grades and quality, provides the method of its manufacture, the 
labeling of the packages, the disposition of the liquor. 

It is intended, as I take it, to cover the entire subject, and in my 
judgment supersedes and opérâtes as a repeal of the previous act gov- 
erning the opération of distilleries. It is true section 35 of title 2 of 
the Prohibition Act provides that it shall not relieve any one from 
paying any tax or other charges imposed upon the manufacture or 
traffic in liquor, and also provides that there shall be exacted and col- 
lected of any person responsible for the illégal manufacture or sale 
in double the amount now provided by law, with an additional penalty 
of $500 on retailers and $1,000 on manufacturers. 

It would seem, therefore, that Congress intended that one who man- 
ufactured liquor in violation of the Prohibition Act should neverthe- 
less be liable for the tax thereon. In that event, however, it seems 
to me such a manufacturer must be proceeded against under the 
Prohibition Act, and not the revenue statute. 

This conclusion is in harmony with that arrived at in United States 
V. Windham (D. C.) 264 Fed. 376. The reasoning of the opinion in 
that case appeals to me as sound. 

The motion to quash will be allowed. 



SOUTHERN BRIDGE CO. v. UNITED STATES SHIPPING BOARD EMER- 
GENCE FLEET CORPORATION. 

(District Court, S. D. Alabama. July 3, 1920.) 

1. Pleading 'S^'lOe (1) — Plea in abatement merely to give better writ to 

plaintiff. 

Plea in abatement is merely to put tlie instant suit out of court, and 
to give a better writ to plaintiff for another suit. 

2. Removal of causes <3='112 — From state to fédéral court does not recreate 

suit. 

Removal of suit from a state court to the fédéral District Ciourt does 
not recreate it, and if the state court had no jurisdietiou, it is the duty of 
the District Court so to déclare; the question being properly raised by 
plea in abatement, though such suit might hâve been brought in the Dis- 
trict Court. 

3. Evidence 'SP^^aSd) — Interest of govenunent in building ships to meet sub- 

marine menace cominonly known. 

It is matter of eommon knowledge that at the time of création of the 
Emergency Fleet Corporation the government was greatly interested in 
the building of ships to overcome the Gcrman submarine menace. 

4. Courts <S='489 (10) —Emergency Fleet Corporation a govemmental agency, 

not to be sued in gtat« court. 

In View of the Shipping Act (Comp. St. §§ 8146a-8146r), and Act 
Cong. March 9, 1920, Emergency Fleet Corporation of United States Ship- 
ping Board heU an instrumentality of the fédéral government, not to be 
sued in a state court, but in a fédéral District Court, under Judicial 
Code, § 24, subd. 20 (Comp. St. § 901[20]). 

At Law. Suit by the Southern Bridge Company, a corporation, 
against the United States Shipping Board Emergency Fleet Corpora- 
tion. On hearing of demurrer to plea in abatement. Demurrer over- 
ruled. 
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Smitlis, Young & Leigh, of Mobile, Ala., for plaintiff. 
A. D. Pitts, of Selma, xA.la., and Harry T. Pegues, of Mobile, Ala., 
for défendant. 

ERVIN, District Judge. This was a suit brought by the plaintiff 
in the state circuit court of Mobile county, and claimed in three counts 
certain sums of money as due by the défendant to plaintiff. The suit 
was removed from the state to the fédéral court under a pétition, in 
vvhich it was set up that the suit is of a civil nature at common law, 
and arises under the laws of the United States, and does not sound in 
tort, and further sets up that this suit is a suit against the United 
States. 

Upon the iiling of the papers in the fédéral court, a plea in abate- 
ment was filed by the défendant, in which it was set up that the défend- 
ant corporation was organized under a law of Congress, for the Dis- 
trict of Columbia, by Act March 3, 1901, c. 854, 31 Stat. 1284, in pur- 
suance of the authority of the Shipping Act of Septemher 7, 1916 
(Comp. St. §§ 8146a-8146r), and that the said corporation was an ap- 
pointée of the Président of the United States and représentative of 
the United States, and that this is a suit against the United States, 
wherefore the circuit court of the state of Alabama, had no jurisdic- 
tion of the suit against the défendant. 

There was a second plea, setting up merely that the United States 
Shipping Board Emergency Fleet Corporation is the agent or repré- 
sentative of the United States, and that the said circuit court of Mobile 
county had no jurisdiction of a suit against it. There were demurrers 
filed to thèse pleas to test their sufficiency, so that the question for 
détermination is whether the défendant, the United States Shipping 
Board Emergency Fleet Corporation is such an agent or représentative 
of the United States government as that a suit against it is in f act and 
in efïect a suit against the government. 

At the outset, it is urged that, whether the state court had jurisdic- 
tion or not, this court unquestionably has, and hence, as the case has 
been removed hère to a court having jurisdiction, that it should now 
proceed, regardless of whether the state court had jurisdiction or not. 
I can see no différence between the raising of the question hère after 
its removal to this court and the question being raised in the Suprême 
Court of the United States, by way of appeal, if it should be decided 
adversely. to this contention in the state courts, because in either event 
it would be finally determined in the fédéral court. 

[1] The purpose of a plea in abatement is merely to put out of 
court the instant suit, and give a better writ to the plaintifï in another 
suit which may be begun. There is no difïerence between this plea 
and any other plea in abatement, if the facts set up show that there 
was no jurisdiction in the state court. 

[2] Bringing the case hère from the state court does not recreate 
it, or give any more life to the original complaint which was filed in 
the circuit court, than it then had. It merely removes what, if any, 
suit was pending in the state circuit court, and, if that court had no 
jurisdiction of the suit which was removed hère, then it would be my 
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duty to so déclare on the question being properly raised, even though 
such a suit might hâve been brought in this court in the first instance. 

The question for détermination really is whether the state courts 
hâve any jurisdiction of a suit against the United States Shipping 
Board Emergency Fleet Corporation. I hâve been unable to find any 
case in which this question has been determined, nor has any such 
case been cited to me in argument. 

It is true that in at least two cases, recently decided, it has been 
held that the défendant is subject to suit. Gould Coupler Co. v. Emer- 
gency Fleet Corporation (D. C.) 261 Fed. 716; Commonwealth Fi- 
nance Corporation v. Landis, Emergency Fleet Corp. (D. C.) 261 Fed. 
440. In neither of thèse cases was the question considered as to the 
right to sue the company in a state court, though in the Landis Case, 
as hère, the suits were originally brought in the state court and re- 
moved to the fédéral court. 

I agrée both with Judge Dickinson in the Landis Case and with 
Judge Hand in the Gould Case in holding that the défendant is liable 
to suit in the fédéral courts. Judge Dickinson, on page 444, of 261 
Fed., says: 

"If the obligations iiiciirred were tlie obligations of tlie United States, it 
has so far laid aside the robes of sovereignty as to permit the question of 
the existence of such obligation to be determined by the Court of Claims 
and within limits by the District Courts." 

Judge Learned Hand, in the Gould Case, on page 718 of the same 
volume, says: 

"I hâve no doubt that the Fleet Corporation, certainly when acting as the 
President's delegate, is a uovernmental agency, and that a fraud upon it is a 
fraud upon the United States. That is nothing to the point, which is whether 
Congress has indicated that in this, as in its other activities, its disputes with 
citizens shall be justiciable in the courts, no doubt only United States courts." 

Tracing the history of the Emergency Fleet Corporation, we find 
first passed by Congress what is denominated the Shipping Act. 39 
Statutes at Large, 728. Any one examining this act, even in a cursory 
manner, will be struck by the fact that its purposes and the broad 
powers given as to taking over and managing the ships and shipping, 
and the powers to inquire into ail shipping contracts, and to regulate 
and control them, and finally to inquire into alleged breaches of the 
terms of the act, must conclude that the functions of the board there- 
by provided for were governmental, and not those of a private busi- 
ness concern. Section 11 of this act (section 8146f) says in part: 

"That the board, if in its judgment, such action is necessary to carry out 
the purposes of this act, may forni under tlie laws of the District of Columbia 
one or more corporations for tlïe purchasé, construction, equipment, lease, 
cliarter, maintenance, and opération of merchant vessels in the commerce of 
the United States." 

[3, 4] It is common knowledge that the government was at that time 
greatly interested in the building of ships to be used by it for the trans- 
portation of men, munitions, and supplies, because of the great de- 
struction of shipping by the German submarines. The Emergency 
Fleet Corporation was chartered pursuant to this power, and Con- 
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gress has there declared that this corporation was created and was 
necessary to carry out the purposes of the Shipping Act, which cer- 
tainly were governmental. I do not doubt that in the management of 
the Fleet Corpoi'ation much of its business is of the same character as 
that of private business corporations, but the moving cause of its cré- 
ation was to aid the government in the purposes which the Congress 
considered to be of public need. The fact of its organization as a pri- 
vate corporation, however, would not prevent this corporation acting 
as the agent or représentative of the fédéral government in its gênerai 
and ordinary procédure. 

"Where an officer or an ngency of a state purchases goods for a state, suit 
against such officer or agency, is a suit against tlie state." Murray v. Wilsori, 
213 U. S. 151, 29 Sup. Ct. 458, 53 L. Ed. 742 ; Cunningliam v. M. & B. R. R., 
109 U, S. 447, 3 Sup. Ct. 292, 609, 27 L. Ed. 992. 

The question for détermination really is whether this corporation is 
doing private business or a public one, intended to serve the uses of 
the fédéral government. I hâve called attention to the language in 
the Shipping Act which provided for its création, to show that the 
Congress intended this corporation as a governmental agency. 

If this was a mère private business corporation, the fact that the 
United States was a stockholder would not prevent its beîng sued as 
any other corporation, for, as said by Chief Justice Marshall, in speak- 
ing for the court in Bank of U. S. v. Planters' Bank of Georgia, 9 
Wheat. 907, 6L. Ed. 244: 

"It is, we tliink, a sound principle tliat, when a government becomes a 
partner in any trading company, it divests itself, so far as concerns the 
transactions of tliat company, of its sovereign cliaracter, and tal<es tliat of 
a private citizen. Instead of communicating to tlie company its privilèges and 
its prérogatives, it descends to a level with those witti whom it associâtes 
itself, and talées the character which belongs to its associâtes, and to the 
business which is to be transacted. Thus, many states of this Union, who 
hâve an interest in banks, are not suable even in their own courts ; yet 
they never exempt the corporation from being sued. The state of Georgia, 
by giving to the bank the capacity to sue and be sued, voluntarily strips 
itself of Its sovereign character, so far as respects the transactions of the 
bank, and waives ail the privilèges of that character. As a member of a 
corporation, a government never exercises its sovereignty. It acts merely 
as a corporator, and exercises no other power in the management of the af- 
fairs of the corporation than are expressly given by the incorporating act." 

Since the décision in this case, however, there are a number of dé- 
cisions by the Suprême Court, where a state has undertaken to act 
through some agency, corporation, or médium in the performance of 
their public functions, and, whenever this has been undertaken, the 
courts hâve uniformly held that such agency, corporation, or médium 
cannot be sued except in such manner and in such courts as the states 
hâve agreed to permit suits to be brought. So that the question re- 
volves itself into whether the state has invested in the stock of a cor- 
poration doing a private busmess, or whether the state has had or- 
ganized a corporation nominally a private one, but designed to per- 
form the functions of the state, or to act as its agent or créature. 
When the business undertaken by the corporation is that of the state, 
and not a mère private business, the fact that the government uses 
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the médium of a private corporation in conducting this business, in- 
stead of conducting it in its own name, should make no différence, and 
the government cannot be then sued by suing the corporation, any 
more than the government could be sued directly. 

In Cunningham v. M. & B. R. R., 109 U. S. 446, 3 Sup. Ct. 292, 609, 
27 L. Ed. 992, where it was sought to hâve a receiver appointed for 
a railroad company, and to foreclose a mortgage and apply the pro- 
ceeds to the payment of certain bonds, it appeared on the face of the 
bill that the state had indorsed bonds of the company under the pro- 
visions of a statute passed by it, which bonds were to operate as a 
prior mortgage upon ail the property of the company, which could be 
enforced by a sale by the Governor upon default in payment of the 
bonds so indorsed, or interest on them as it f ell due ; that there was 
default in the payment of thèse bonds, and the state had taken up the 
bonds and had given lier own bonds in place of thèse she had taken 
up ; and that there had been an advertisement by the Governor of the 
state and a sale made by him under the power in the mortgage, and this 
sale was attacked by the bill as voidable, because, as contended under 
the statutory and executed mortgages, the state was trustée of the prop- 
erty mortgaged for the benefit of the bondholders, and her purchase 
could be set aside by the beneficiaries under the trust, when they elected 
to do so. The Governor and certain other state officiais, who had been 
made parties, demurred to the bill, because it was an attempt to make 
the state of Georgia a party. The court, in concluding its opinion, 
says : 

"As was said in Barney v. Baltimore, 6 Wall. 280, there are persons who 
are merely formai parties without real Interest, and there are those who hâve 
an interest in the suit, but which will not be injured by the relief sought, 
and there are those whose Interest in the subject-matter of the suit renders 
them indi-spensable as parties to it. Of this latter class the court said, in 
Shields v. Barrow, 17 Howard, 130: 'They are persons who not only hâve 
an interest in the controversy, but an interest of such a nature that a final 
decree cannot be made without alîecting that interest or leavlng the con- 
troversy in such a condition that its final disposition may be whoUy incon- 
sistent with equity and good conscience.' 'In such cases,' says the court in 
Barney v. Baltimore, (î Wall, 280, 'the court refuses to entertain the suit 
when thèse parties cannot be subjected to its jurisdiction.' In the case ndw 
under considération, the state of Georgia is an inflîspensable party. It is in 
fact the only proper défendant in the case. No one sued has a Personal in- 
terest in the matter or any officiai authority to grant the relief aslsed." 

Among other cases where the state was acting through certain pri- 
vate agencies, and it was held that they were not liable to suit, was 
Shields et al. v. Barrow, 17 How. 130, 15 L. Ed. 158, and Ballaine v. 
Alaska Northern Railway, 259 Eed. 184, 170 C. C. A. 252. 

"Where a state has given its consent to be sued in certain courts or under 
certain conditions, suit can be maintained only in the court and under the con- 
ditions as named ; and where consent has been given by a state to be sued in 
its own courts, suit cannot then be maintained against It in the fédéral 
courts." Smith v. Reeves, 178 U. S. 436, 20 Sup. Ct. 919, 44 L. Ed. 1140; 
Chandler v. Dix, 194 U. S. 590, 24 Sup. Ct. T66, 48 L. Ed. 1129 ; Murray v. 
Wilson DistUling Co., 213 U. S. 172, 29 Sup. Ct. 458, 53 L. Ed. 742. 

Referring again to the source from which this corporation sprung, 
and the language of this source, as found in the Shipping Act, we see 
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that the government considered this corporation as necessary to carry 
eut the purposes of the Shipping Act, which were governmental. We 
find, hy the act approved March 9, 1920, that section 9 of the Shipping 
Act (section 8146e), which was relied on by the Suprême Court in the 
case of the Lake Monroe, 250 U. S. 246, 39 Sup. Ct. 460, 63 L. Ed. 
62, as authorizing the seizure of vessels belonging to the Shipping 
Board, has been changed so that such seizure shall no longer he had, 
but that a libel should be instituted in personam against the United 
States or against such corporation. (Italics mine.) This statute again 
shows a récognition by Congress and a déclaration by it that this cor- 
poration was an agency of the government, for it permits a suit di- 
rectly against the government on an obligation incurred by the cor- 
poration. The statute provides : 

"Such suits shall be brought in the District Court of the United States, for 
the District." etc. 

— and régulâtes the service of process, etc. 

The décision of the Suprême Court in The Lake Monroe Case states 
that the total stock of $50,000,000 was owned by the United States. It 
is therefore manifest that, as the United States owned ail the stock, ail 
of the properties in the name of the corporation belonged to the Unit- 
ed States, and none of it could be levied on and sold, except to the 
détriment of the government. While it is true the United States is 
not a nominal party on this record, vet, as was said in Hagood v. Suth- 
ern, 117 U. S. 67, 6 Sup. Ct. 615, 29 L. Ed. 805 : 

"Though not nominally a party, ♦ * * it [the state] is the real and 
only party in interest; the nominal défendants being the officers and agents 
of the state, having no Personal interest in the subject-matter of the suit, 
and defending only as representing the state. And the things required by the 
decrees to be done and performed by them are the very things which, when 
done and performed, constitute a performance of the alleged contract by the 
state. The state is not only the real party to the eontroversy, but the real 
party against which relief is souglit by the suit, and the suit is therefore sub- 
stantially within the prohibition of the Eleventh Amendment to the Constitu- 
tion of the United States, which déclares that 'the judicial power of the 
United States shall not be construed to extend to any suit in law or ennjty 
commencd or p^-osecuted against one of the United States by citizens of 
another state, or by citizens or subjects of any foreign state.' " 

Applying thèse words to the présent suit, there can be no question 
that the suit is to compel the payment by the United States out of its 
property for a contract which it made in the name of the Emergency 
Fleet Corporation with the plaintifïs. 

Taking the provisions of the Judicial Code, subdivision 20 of section 
24 (Comp. St. § 991 [20]), which gives jurisdicfon to the District 
Courts, concurrent with the Court of Claims, of certain suits against 
the United States, I conclude, as did Judges Dickinson and Hand, that 
the United States hâve provided that this défendant could be sued in 
the United States District Court ; but there is nowhere that I can find 
any authority for suing such corporation in a state court, and, as I 
further conclude that this corporation is a governmental agency of 
the United States, I find that the state court had no jurisdiction to 
entertain a suit against it. 

The demurrers to the plea in abatement will therefore be overru^ 1 
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LEWISTON MILLING CO., Limited, v. CARDIFF et al.» 

(Circuit Court of Appeals, Nlnth Circuit. July G, 1920. Rehearing Denled 

September 7, 1920.) 

No. 3400. 

1. Commerce <3!='40(1) — Food and Drugs Act not applicable to intrastate sale. 

The Food aiid Drugs Act (Comp. St. 8§ S717-8728) lias no applit-ation 
to a contraet for sale and purchase of a food product to be performed in 
the .'itate where made, because the purchaser may Intend to use the product 
In Interstate commerce. 

2. Trial €=219 — Not necessary for instruction to define commonly understood 

Word "adulterated." 

An Instruction suhmlttlng to the jury the question whether a food prod- 
uct w.Ts adulterated, within the meaning of Food and Drugs Act, 5 7 
(Comp. St. § 8723), whirh is praetically idcntlcal with Rem. & Bal. Code 
Wash. § 5455, providing that an article shall he deemed to he adulterated 
if it contain any added deleterlous ingrédient "which may render such 
article injurions to health," hPld not erroneous because It did not deline 
tlie word "may" as Includlng any possihlllty of injury ; the word having a 
commonly understood moaning and belng so usod in the statute. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Adulterate.] 

3. Sales €=179(1) — In sale by sample, acceptance after inspection is con- 

clu=ive. 

Where a sale is by sample, and there has been an acceptance after In- 
spection of the commodlty, or there has been a reasonable opportunity for 
inspection, either before or after dellvery, to détermine whether the 
commodlty conformed to the sample, the sale is concluded, and the pur- 
chaser is bound by his contraet of purchase. 

In Error to the District Court of the United States for the Central 
Division of the District of Idaho ; Frank S. Dietrich, Judge. 

Action at law by Ira D. Cardiff and others, partners as Ira D. Card- 
iflf Si Co., asfainst the Lewiston Milling Company, Limited. Judgment 
for plaintiffs, and défendant brings error. Affirmed. 

This writ of error is proseeiited by défendant below, and for convenionce 
référence will be made to the parties litigant as plaintiffs and défendant. 
Recovery is .sought of part of the ptirchase price alleged to be yet due plain- 
tiffs npon a sale to the défendant of dehydrated potatoes. The contraet up<m 
whlch the action is based is in wrlting, of date March 18, 1918, and by llie 
terms thereof the plaintiffs agreerl to .sell and the défendant to purch.ise ail 
of the ontput of dried, unpeeled potatoes then on hand and to be prodnccd by 
plaintiffs at their plant, theretofore conducted by the Washington Evaporaied 
Food Company, at Yakima, Wash., from the 1917 erop. Dellvery was to he 
made at the plant. Défendant is an Idaho corporation, but was at tlie time 
engaged in the opération of a flourmill, also at Yakima. The potato chivis, 
when delivered, were taken to the defendant's milling plant in Yaldma for 
milling into flour. Plaintiffs allège performance on tlielr part, and tliat. on 
the other hand, défendant refused to reeeive a large nmount of dcli.vilrated 
potatoes manufactured by plaintiffs nnder the contraet, or vvholly to yay for 
such as had been delivered and manufactured ready for dellvery. 

The défendant dénies that it and plaintiffs entered into a wntten contraet 
for the manufacture and dellvery to défendant of dehydratcd potatoes as 
alleged In the complalnt, but allèges affirmatively that, on and prior to March 
18, 1918, certain negotiations were had between plaintiffs and défendant, at 

©=sFor other cases see same topic & KEY-NUMBEK in ail Key-Numbered Dlgests & locleies 
266 F. — 48 •Certlorarl denied 254 U. S. — , 41 Sup. Ct. 15, 65 L. Ed. — . 
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Takima, Wash., upon tlie subject of mamifacturing flour from potatoes, to be 
used as a substitute for wlieat flour, with a view to defendant's enterins; into 
a contract with plaintiffs wliereby plaintlffs should, at an agreed priée, furiiish 
défendant potatoes of the crop of 1917, processed and manufactured in tlie 
way of cleaning, slicing into chips, and drying, so that tho same would be ready 
for use by défendant, to be ground and manufactured into potato flour, to be 
sold by défendant in interstate commerce as food for human beings, and 
designed to talce the place as such of wheat flour to as large extent as pos- 
sible, to meet the exigencies of the war ; that défendant, as a resuit of such 
negotiations, agreed to purchase from plaintiffs potatoes of the crop of 1917, 
to be processed and manufactured, and dellvered to défendant for manufacture 
into flour, and to be sold for food In interstate commerce, the amount so pur- 
chased to be limited to such as might be produced within 90 days from Feb- 
ruary 23, 1918 ; that it was f urther agreed "that the product as produced and 
manufactured and dellvered by the plaintiffs to the défendant under such 
contract should be and would be warranted by plaintiffs as a high quality 
product, free from the least damage In the processing and manufactur- 
Ing process to be applied by the plaintiffs, and suitable and marketable 
for maklng the best grade of potato flour, and of marketable quality as 
a food product." It is then further averred, in effect, that the alleged 
contract set up in the eomplaint was signed by R. D. Stanley, as manager of 
défendant, but without authorlty to exécute such contract or agreement in be- 
half of défendant, and that such contract does not express the real agreement 
of the parties, as above indicated. Reformation of the contract Is sought, to 
conform to such alleged understanding and agreement. 

Défendant asserts that plaintiffs breached the agreement In several partlcu- 
lars, namely: That the potatoes dellvered and sought to be dellvered were 
rotten, and contained black, decayed spots, bitter to the taste, which, when 
ground with the healthy portions into flour, would render the product blttei 
to the taste ; that such potatoes were scorehed in drying, giving the flour prod- 
uct a burnt taste and odor, and a red color, thus renderiug It unmarketable; 
that plaintiffs employed filthy and unsanitary methods In drying the potatoes, 
such as to render tîiem unflt for food ; and that In processing them plaintiffs 
used an excessive amount of sulphur, and thereby further rendered them unflt 
for food for human consumption. The further défense is advanced that, by 
reason of the use of sulphur in processing, the potatoes were rendered injurl- 
ous to health, and therefore adulterated, in violation of the pure food laws of 
the United States and of the state of Washington, and, further, that such 
potatoes were misbranded within the meaning of such laws. 

The cause went to the jury under the theory that the sale was by sample, 
resulting in a verdict and judgment for plaintiffs. 

James E. Babb, of Lewiston, Idaho, and E. B. Velikanje, of Yakima, 
Wash., for plaintifï in error. 

Orland & L,ee, of Moscow, Idaho, and Voorhees & Canfield, of Spo- 
kane, Wash., for défendants in error. 

Before GILBERT and HUNT, Circuit Judges, and WOLVER- 
rON, District Judge. 



'"I^j 



WOLVERTON, District Judge (after stating the facts as above). 
The first question presented for our considération is whether the court 
erred in refusing to instruct the jury, at the close of the testimony, to 
return a verdict for défendant. Counsel assert insufficiency of the évi- 
dence to carry the case to the jury in several particulars, namely : That 
corporate exécution of the "'ritten contract is not shown ; that the prod- 
uct furnished did not conform to sample ; that it appears that the sul- 
phur dioxide used by plaintiffs in processing the potatoes is an added in- 
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gredient, which may hâve rendered the article injurious to health; and 
that the containers of the product sold were not labeled as required by 
the Food and Drugs Act (Comp. St. §§ 8717-8728). 

As it relates to the corporate exécution of the agreement, the court 
instructed that the défense had been abandoned, and that the written 
contract put in évidence is the contract of the parties. There was no 
exception reserved to this instruction, and it must be taken to be a true 
interprétation of the acts of the défendant in the conduct of the trial. 
Aside from this, a reading of the record lends ample support to the 
court's position. 

The larger question, and the one about which the real controversy 
hinges, is whether the testimony was sufficient to compel submission to 
the judgment of the jury touching the use of sulphur dioxide in treat- 
ment of the potatoes in the process of dehydration, namely, whether it 
constitutes a deleterious ingrédient, which may bave rendered the prod- 
uct injurious to health, in view of the statute of the state of Wash- 
ington relative to the adultération of articles of food and drugs. The 
question is presented in another form by exceptions to failure to give 
requested instructions in the language employed, and to instructions 
of the court respecting the same subject-matter. 

[1, 2] As a premise to the discussion, in view of the record, it may 
be affirmed that the United States pure food and drugs législation does 
not come into the case, for the reason that the controversy does not in- 
volve interstate commerce. The processed potatoes were to be deliv- 
ered to the défendant at plaintifîs' place of business in Yakima, Wash., 
and what the défendant may hâve desired or intended to do with the po- 
tatoes when received, whether to deal with them intrastate or inter- 
state, could not affect or otherwise dominate the instant sale or trans- 
action between the parties. We may therefore turn our attention exclu- 
sively to a considération of the question in the light of the local statute. 
The resuit must be the same, whether the one or the other statute is ap- 
plicable, as the statutes themselves are practically alike. 

The fifth subdivision of section 7 of the fédéral Food and Drugs 
Act (34 Stat. 769 [Comp. St. § 8723]), is practically identical with the 
fifth subdivision of section 5455, R. & B. Statutes of Washington. By 
thèse statutes an article is deemed to be adulterated "if it contain (in 
case of food) any added poisonous or other added deleterious ingrédient 
which may render such article injurious to health." This clause has 
received the interprétation of the Suprême Court of the United States 
in United States v. Lexington Mill Co., 232 U. S. 399, 34 Sup. Ct. 337, 
58 L. Ed. 658, L. R. A. 1915B, 774. This case involved the application 
of the "Alsop process," by which nitrogen peroxide gas, generated by 
electricity, was mixed with atmospheric air, and the mixture then 
brought into contact with flour. It was claimed that the process added 
to the flour produtt a poisonous or other deleterious ingrédient, "which 
might render the flour injurious to health." After stating that the pur- 
pose and intent of the statute was to protect the public health from 
possible injury by adding to articles of food consumption poisonous and 
deleterious substances, which might render such articles injurious ta 
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the heaith of consumers, the court goes on to define the clause "which 
may render such article injurious to heaith," as follows : 

"The Word 'may' is hère used in its ordinary and usiial signification, tliere 
being nothing to show the intention of Congress to affix to it any other mean- 
ing. It is, says Webster, 'an auxiliary verb, qualifying the meaning of another 
verb, by expressing ability, » * * contingeucy or liability, or possibility 
or probability.' In thus describlng the offense Congress doubtless took Info 
considération that fleur may be used in many ways, in bread, cake, gravy, 
broth, etc. It may be consumed, when prepared as a food, by the strong and 
the weak, tlie old and the young, the well and the sick ; and it is intended that 
if any flour, because of any added poisonous or other deletorious ingrédient, 
may possibly injure tlie heaith of any of thèse, it shall corne within the ban 
of the statute. If it cannot by any possibility, when the fnets are reasonably 
considered, injure the heaith of any consumer, such iUmv, though having a 
small addition of poisonous or deleterious ingrédients, may not be condemned 
under the act." 

In view of this rendition of the statute, which is authoritative as 
well for the interprétation of the state statute, the court having been 
cited to no différent interprétation by the state courts, we may now 
consider the question heretofore stated. 

A large amount of évidence of an expert nature was adduced pro 
and con as to the supposed deleterious effect that the sulphur dioxide 
had upon the dehydrated potato product as an article of food. Some 
of the testimony tended to show that the added ingrédient was delete- 
rious, and much of it the contrary, so that there was a direct and per- 
sistent conflict respecting the subject-matter of the inquiry. The wit- 
ness Kimball, after having been advised of the probable, and we might 
say the possible, amount of sulphur dioxide that went into the product, 
was very positive that it could not, by any possibility, prove injurious 
to the heaith of the consumer. This is his language : 

"That dose wonld not hurt a man, if he took it for 40 years every day. I 
might add to that — I want to make it p'ain — that a man takes that amount, 
more than that amount, into his System every day with his food." 

The testimony of other witnesses tends strongly to corroborate him 
in the statement. So that,- under the statute as interpreted by the Su- 
prême Court, there was ample évidence to go to the jury from which 
they might reasonably infer that the sulphur dioxide, used in the quan- 
tity which the évidence tends to show, could not poss'bly be injurious 
to heaith. Such being the case, a directed verdict for défendant plainly 
would not hâve been warranted or proper. A further discussion of the 
évidence upon the subject could only lead into the domain of the jury, 
wherein there is no necessity to venture. 

As it relates to the labeling of the containers of the product, no such 
duty devolved upon plaintiffs under the statute. The défendant was 
to furnish the containers, and the product was not to go into gênerai 
use, except as the défendant might put it upon the market when manu- 
factured into flour at the defendant's plant at Yakima. The plaintiffs, 
there fore, were not chargeable with a misbranding, and it was not an 
issue germane to the controversy. 

The proposition that the testimony was insufficient to show that the 
product furnished conformed to the sample is not maintainable, as 
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there îs ample évidence in the record tending to show that it did se 
conform, and the question was clearly one for the jury. 

This brings us to a considération of whether the question of alleged 
adultération was properly submitted to the jury under the instructions 
of the court. The following requested instruction was not given in the 
language submitted: 

"The court instructs the jury that, in order to defeat plaiutiffs' rlght cl 
reeovpry, it is not upccssary for defnulant to show tliat tlie sulphur dioxide 
fontained in the potatoe.'^, or that the filthy or deconiposed condition of said 
potatocs, if the .lury shall flnd they, or any substantial portion of them, were 
dccfimposed or filthy, would in fact be harmfnl to health of any person con- 
sumiiiK them or the Hour or bread product thereof, but it sliall be sufiicient if 
défendant shows that it may or might possibly or probaiily be harmful to 
hcaith of consumers." 

Respecting the same subiect-matter, the court gave in its gênerai 
charge the following instructions : 

"It is admitted, 5;(Mith>men. that bofore the contract was entered into Mr. 
Cardiff, aeting for the plaintiff company, knew that the défendant, in contract- 
ing for tlicse potatoes, intendod to use thrni for the making of potato flour ; 
so you will assume that to be true. If lie knew tliat, and défendant did 
not know the procoss employed in produeing the samples, the plaintiff, 
through Mr. Cardiff, implledly agT-oed that the potatoes would not be pro- 
eessed in suoh a mfinner as to ronder them unwbolesome or deleterious when 
used in the intended nuuiner for hiiman food. It is admitted that the 
sulphur process was euiployed, and tbat as a resuit the chips contain a small 
percentage of sulphur dioxide or sulphite — not sulphato, but sulphlte. The 
amonnt naturally varies more or less in the différent samples analyzed, but 
there seems to be lltt!e eontrovorsy as to tlie gênerai range of percentages. 

"Witli regard to this. plaintiff contends that the process employed is in com- 
mon use, and is generally rec'ognized as legitimate and proper, and that in 
the process of making bread the sulphite is wbolly expelled or turned into 
sulphate, whieb is entively barniless, and that, even if carried forward and 
contained in the bread after it was baked without diminution, the percentage 
is so small that, when tlio higbest practical amount of potato tlour is mlxed 
with the necessary amount of wheat floiu-, the quantity of the sulphite that 
a person using such bread would consume in a day is so small as to be neg- 
ligible, and could not possihlv pvodvice harmful results. The contrary position 
is maintained by the défendant, and the issue is for you to détermine. If, 
under the instructions I am givlng you, the plaintiff did impliedly warrant 
tliat it would not so process the potatoes as to make them unwbolesome or 
harmful — that is, would not add to them any éléments which might, when the 
flour was used for the making of bread, be harmful or injurious to the con- 
sumer — and you flnd, further, that the product which défendant declined to 
receive would under some circumstances be harmful, when used for such pur- 
pose, or unwholesome, because of such sulphur ingrédient, then you should 
find that défendant was not bound to accept or pay for such products. 

"To a large extent the same considération applies to the issue touching the 
sanitary conditions obtalning in the plaintiff 's plant while the process and 
processing and the handling were going on. If, as the pleadings admit, plain- 
tiff knew that the défendant was to use the chips for flour-making purposes, 
it impliedly warranted and promised that the polatoes would be proeessed 
under such sanitary conditions as would not render the product unwholesome 
as an ingrédient of food, that nothing would be added to or done with the 
potatoes which would under the circumstances of possible, practicable use 
in making bread, make the bread harmful, and that it would not use rotten 
or lilthy potatoes ; and if this implied agreement was not kept by plaintiff, 
it could not require the défendant to take the product. There is considérable 
conflicting testimony upoa thf, jjoint, aM thp Gaeatiûû is submittel ; 
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It is for ybu to say, gentlemen, wliether or net tlie proeessing was earried on 
under reasonaWy sanitary conditions, and that due eare was iised to avoid 
uslng rotten or fllthy potatoes, or permitting filth to get into the flnislied prod- 
uct, and for you to say, as I hâve already suggested, whether or not the 
sulphuring proeess was harmful, or miglit be harnitnl, under the conditions in 
which It was to be used. In passing upon this last question, you may consider 
the scientiflc or expert testimony upon the subject, and further the fact, if 
It be a fact, that the sulphur method is in common use, and that the govern- 
ment înspectors passed and permit the shipment of products so produced. I 
say, If the évidence shows that such are the facts, you may consider them as 
bearlng upon the gênerai question as to whether or not the sulphur proeess 
produces a product whlch may be harmful, and ail other facts and circum- 
stances in évidence, and, viewed in the llght of your own observation and com- 
mon sensé, in the practical affairs of life." 

Sînce the question of implied warranty as to wholesomeness became 
an issue in the case, a matter which the court left to the jury, the bur- 
den was cast upon plaintiffs to show that their product was such as did 
not come within the interdiction of the statute. Merriman v. Chap- 
man, 32 Conn. 146; Gardiner v. Davis, 110 Me. 310, 86 Atl. 176. It 
was on this hypothesis that the court instructed the jury that plaintiffs 
could not recover, if they found that the product might be harmful ;, 
that is, injurious to health. 

The use that was to be made of the potato product by défendant 
was to grind it into flour, and this fîour was to be used in combination 
with wheat fiour at a ratio of 8 to 15 per cent, of the potato flour. The 
investigations of the experts proceeded upon this hypothesis, and the 
testimony ail the way through took into account the purpose of the de- 
fendant in combining potato flour with wheat flour in thèse percent- 
ages. The inquiry, it should be said, also extended minutely respect- 
ing the effect the added ingrédient would hâve upon the potato flour, 
without combination with wheat flour. 

Having premised as much, it is the strong contention of counsel 
for défendant that the court should hâve instructed the jury in the lan- 
guage of their requested instruction, namely, that it was sufficient to 
defeat the action if it was shown that it (the added ingrédient, sulphur 
dioxide) "may or might possibly or probably be harmful to health of 
consumers." In view of the fact that the statute was designed to pro- 
tect the public health from possible injury, the Suprême Court has, and 
rightly so, it seems to us, given it a broad construction, to render it 
effective in its utmost intendment. 

Supplementing the définition of "may" as given by the Suprême 
Court in the Lexington Mill Case, and extending it to the word 
"might," the word comprises ail the possible rather than the reasonably 
probable conséquences. State v. Denny, 17 N. D. 519, 523, 117 N. W. 
869. 

"The word 'might' is the prétérit of the word 'may,' which, according to the 
hest lexicographers simply means 'to be possible,' and 'might' is deflned b.y 
Webster as équivalent to 'had power' or 'was possible.' " Owen v. Kelly, 6 I>. 
C. 191, 193. 

The court, in I. W. Scott & Co. v. Raiiway Co., 172 Pa. 646, 652, 
33 Atl. 712, 713, in speaking of the word "possible," has this to say 
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(quoting from Railway Co. v. Trich, 117 Pa. 390, 11 Atl. 627, 2 Am. 
St. Rep. 672) : 

"But things or résulta whieh are only possible cannot be spoken of as either 
probable or iiatural ; for the latter are those things or events which are likely 
to happen, and which for that reason should be foreseen. ïhings which are 
possible may never happen, but those which are natural or probable are 
those which do happen, and happen with such frequency or regularlty as to 
beeome a matter ot definite inference." «ai 

Assuming, without deciding, that the requested instruction was one 
proper to hâve been given, it was not réversible error net to give it, if 
it was adequately covered by the gênerai charge. The court, in its 
charge, adopted, in efifect, the language of the statute in defining the 
particular issue and in advising the jury as to what they were called 
upon to décide. It did not go further to defiine the word "may" as the 
courts hâve defined it, nor did it say to the jury that it comprised pos- 
sible conséquences, as well as probable, as the language of the request- 
ed instruction imports. The language of the court, as that of the law, 
is not couched in technical terms, but is plain, simple, and understand- 
able to the common mind. 

"The law does not require courts to deflne ordinary words and phrase.?. 
An intelligent juror understands what they mean." Akin v. Bradley Engineer- 
ing & Machinery Co., 51 Wash. 658, 99 Pac. 1038. 

"May" and "might" are words of most common use, and it would 
be an aspersion upon the intelligence of a jury to affirm that they did 
not understand their meaning and significance ; nor does the context 
of the instruction or of the law render them less understandable. If 
we should interpolate the word "possibly" in the context of the law, 
making it read "may possibly" render such article injurious to health, 
we would only express what the word "may" implies by its common 
significance, and what every person of common intelligence must be 
presumed to know and understand, and we must présume that the jury 
did so understand its meaning, when given to them in the plain lan- 
guage of the court. Furthermore, the significance of the word "may" 
or "might" is not to be taken as including every conceivable possibility, 
but must be reasonably applied, having in mind the purpose of the stat- 
ute and the injury or possible wrong which it was designed to prevent. 

So, in the présent case, the issue was whether the added ingrédient, 
the sulphur dioxide, might render the product harmful to health. The 
facts and circumstances attending the controversy were ail to be taken 
into account, and in view thereof it was to be considered whether it 
might reasonably be anticipated by considerate persons, mindful al- 
ways of conserving the health of the consumer, that the product would, 
in the ordinary course of human events, possibly prove harmful or in- 
jurious to health. We think that the Jury was not only not misled by 
the instruction, but that they adequately understood what was required 
of them in deciding the issue. 

It follows that the court committed no error in refusing the request- 
ed instruction, and in giving those hère considered. What we hâve 
said applies as well to the issue relative to filth, which it is alleged ren- 
dered the product impure and unhealthful. 
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The criticism of the use of the language "some circumstances be 
harmful" is hypercritical. The words "some circumstances," of course, 
do not include ail circumstances ; but they may comprise the stronger 
within the bounds of the inquiry, against the use of the added ingré- 
dient. 

The defendant's second and sixth requested instructions are clearly 
covered by the gênerai charge. 

As to the fourth requested instruction, the court submitted to the 
jurj', first, whether there was an implied warranty on the part of 
plaintiffs that the potatoes would not be processed in such a man- 
ner as to render them deleterious to health ; and, if they so found, 
second, whether the product as processed was in fact detrimental to 
health. This was ail défendant could ask, and it was not important 
that the statute rendered the sale unlawful, if the product was unhealth- 
ful. 

Ail other exceptions to the gênerai charge are either covered by 
instructions given, or are without cogency, unless it be the exception to 
the forms of verdict submitted, on the ground that neither of them 
authorized a recovery of damages on the part of défendant under the 
assumption that there was an implied warranty that the product was 
not decomposed or filthy, or not adulterated with the sulphur dioxide, 
80 as to render it injurions or deleterious to health. The exception, 
by its wording, relates to a certain amount of the product still on hand 
and in the possession of the défendant at the time the action was 
instituted. An issue was tendered by a further and separate answer, 
and défendant claimed damages by reason of noncompliance with th; 
alleged warranty in this respect. The question of defendant's alleged 
right of recovery on that ground was really never submitted to the 
jury by the instructions of the court. There was, however, no excep- 
tion reserved to the lack of instruction upon the question, and no re- 
quested instructions were submitted covering the supposed issue. 

We are of opinion that exception to the mère form of the verdict 
was insufficient to présent the question hère of the want of proper in- 
structions covering the issue tendered by the pleadings. But, however 
this may be, the court having amply covered by its gênerai charge the 
question of an implied warranty as to the wholesomeness of the pota- 
toes as a food product, in so far as it related to their alleged filthy con- 
dition and adultération with an added ingrédient, namely, sulphur 
dioxide, and the jury havirg found for plaintiffs on the issue, as they 
must necessarily hâve donc in rendering a gênerai verdict for plaintiffs, 
the failure to instruct as to defendant's right to recover, should the 
jury find in its favor under the warranty, it is obvious, resulted in no 
injury to the défendant, and the error, if one were committed, is not 
réversible in character. 

We may now turn our attention to the court's rulîngs during the 
trial. The first assignment of error relates to matter that the court 
made use of for illustration ; the second, to remarks of counsel which 
were construed by counsel for défendant as intended to prompt the 
witness ; the third, to certain testimony of Cardiff, wherein he was 
permitted to refer to his books for the information sought. The fourth 
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relates to an inquiry as to why plaintiffs purchaséd No. 1 potatoes in- 
stead of No. 2, so designated ; the fif th, to the manner of handling the 
potatoes while being prepared for drying ; and the sixth, to the court's 
refusai to permit cross-examination as to a matter involved by the 
examination in chief. In ail thèse, there vvas clearly no error in the 
court's action. 

Assignments 7 and 28 relate to some experiments of witnesses in 
placing sliced potatoes in water, to prevent oxidization, the purpose of 
which seemed to be to prove that it was unnecessary to use sulphur 
dioxide to préserve the white color. The attempted inquiry was im- 
material, as sulphur dioxide had been used, and the real question was 
whether such use rendered the potatoes unfit for food consomption. 
There was no error in rejecting the testimony. 

As to assignments 8 to 22, inclusive, it is sufficient to say that we 
hâve examined them in détail, and find no error. To state the issue 
involved by each of thèse assignments, and to discuss them severally, 
would unduly prolong the opinion of the court. 

Assignments 27a and 28a (which we so designate to distinguish them 
from preceding assignments numbered 27 and 28), are untenable, on 
the grounds, first, that the witnesses White and Marshall were not 
shown to be qualified to answer ; and, second, the hypothetical ques- 
tions propounded to them were not based upon the facts proven. 

The twenty-ninth ass'gnment relates to an attempted reformation 
of the contract involved by the controversy. The witness Stanley was 
asked to narrate the conversation he had w'<h Cardifï at the time the 
samplcs were produced, but prior to March 18th, the date of the exécu- 
tion of the percement ; that is, the conversation leading up to the agree- 
ment. An objection was sustained to the question, to which défendant 
excented. Then this further question was asked: 

"Was theve any mistnkp in tlie rodnetion of that contract to writing and 
getting in the ternis of tlie agreement that you liad really made?" 

To which, also, an objection was sustained. To get the effect of the 
instant controversv, the colloquy of counsel may well be recited. 
Plaintiffs' counsel interposed, 

"I fib:)oet, if tlie court ploase, if it has relation to tlie making of the terms of 
the contract. If tliere was any conversation relative to the sample, we hâve 
no objection to it. If it is an attempt iiere, nndor the gnise of 'bringing ont 
a conversation on one suhject, to alter tlie terms of a written contract, we 
want to save our objection." 

To which, af ter the ruling by the court, defendant's counsel replied : 

"ïhe défendant excepts to the rulins. I will state, if your honor please, 
probably I should more expressly, it is our purpose (o show that tliere are some 
dirfferenoes between this conti-act as it was written up and signed and wliat 
they had really agreed upon, and we think there was a mistake in that regard. 
The contract was drafted wholly by them and preseuted for our signature, 
and we want to show that, and to bave the contract reformed to that extent ; 
the mistake being in lea^'ing ont the agreement that was made, express agree- 
ment, as to the quality." 

Assuming, without deciding, that it was legally compétent to hâve 
the contract reformed in a court of law, the question really presentçd 
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was whether défendant was entitled to hâve it reformed, so as to in- 
troduce an express warranty of high quality of the commodity sold. 
The court adopted the theory, and we think properly, having in view 
the development of facts as the case proceeded under the évidence, that 
the sale was by sample, but submitted the question to the jury whether 
it was or not. If by sample, the sample became the measure as to kind 
and quality, and there was no need of reformation. The testimony 
shows beyond question, and the défendant admits, that its représenta- 
tive took samples of the potato chips, two in number, one of a smaller 
and another of a much larger amount, and experimented with them 
to his satisfaction, before the contract was finally consummated, or 
reduced to writing and signed. The controversy is slight, but one prop- 
er to submit to the jury, touching whether the parties entered into the 
contract with référence to the sample. We think, in view of the 
record, there was no error in the course pursued by the court. 

Assignment 34 relates to a controversy touching whether Stanley, 
a witness called for défendant, should be permitted to testify as to the 
efïect the color of pôtato flour would hâve upon its sale in the market. 
The court at the time was inclined to the opinion that the testimony 
was not pertinent, and, the witness having injected into his answer 
matter that was deemed not responsive, the court said, "Mr. Stanley,, 
did you willfully add that last statement?" The witness replied, "No, 
your honor, I did not." Later, when it came to the rebuttal, plaintiffs"" 
counsel called one Masters, and was about to interrogate him respect- 
ing the efïect that dark color would hâve upon the flour in the market, 
to which défendant objected. Thereupon, at the court's suggestion, 
défendant was permitted to recall Stanley, who then testified respect- 
ing the matter that was ruled out when he was first on the stand. 

It was insisted that Stanley should first testify, before Masters was 
permitted to proceed with his rebuttal. Complaint is made that, be- 
cause of the supposed reprimand of the witness Stanley by the court, 
and the confusion resulting from the proceeding whereby Stanley was 
not permitted to testify, the proceeding was prejudicial and harmfui 
to defendant's cause. It is by no means clear that such was the case. 
The court has a discrétion in directing the method of procédure at the 
trial, to meet the ends of justice, and we find no abuse of such discré- 
tion attending the immédiate controversy. It is obvious that what the 
court said to the witness was designed rather to control the drift of the 
particular inquiry than to reprimand him before the jury. 

In this relation, we turn to assignments 40 and 44. The complaint 
is that plaintiffs were permitted to introduce évidence in rebuttal which 
was a part of their case in chief . The court most insistently confined 
the witness to the fitness of the dehydrated potatoes for human con- 
sumption as an article of food; the witness being permitted to take 
into considération the sanitary condition of the plant at the time. The 
testimony was clearly In rebuttal, and there was no error. 

Assignments numbered 26, 27, 30, 31, 33, and 36 involve largely an 
inquiry sought to be made touching the quality of the potatoes delivered 
as to color, and certain supposed faults, as black spots, including dry 
rot, and the use of green potatoes in the course of dehydration. Testi- 



LEWISTON MILLING CO. V. CARDIPP 763 

(266 F.) 

mony was offered with the purpose of showing that thèse conditions 
existed as respects the product that was delivered te the défendant, 
which in gênerai was rejected by the court. It was the contention that 
the testimony was admissible and pertinent, because it was insisted that 
there was, if not an express, an impHed, warranty attending the con- 
tract as to the merchantability of the product and its fitness for the uses 
and purposes for which it was purchased by défendant; that is to 
say, its manufacture into flour, its use in combination with wheat flour, 
and its sale upon the market to meet the demands of war conditions. 

To clarify the situation somewhat, a restatement of the salient fea- 
tures of the case wiU not be amiss. A portion of the product, perhaps 
the larger part, was delivered to the défendant. The remainder was 
never so delivered, but after being manufactured was retained for 
the défendant in plaintififs' warehouse; it being çlaimed that this por- 
tion in ail respects conformed to the contract, and that défendant, al- 
though refusing to take it, as agreed, from the warehouse, was bound 
to accept it under the terms and conditions of the contract. As the 
trial proceeded, the very pertinent question arose as to whether, under 
the development of the facts and circumstances attending the contract, 
the sale was not by sample, and obviously the court was of the opinion 
that the cause should be submitted to the jury upon that theory, leav- 
ing it to the jury to say whether such was the case or not. The court 
furthermore submitted to the jury the question whether there was an 
acceptance by the défendant of the part of the product delivered to it. 

Défendant stoutly insists that, notwithstanding ail this, and aside 
therefrom, there was at least an implied warranty of fitness and 
merchantability, and that the remedy for a breach thereof even "sur- 
vives acceptance of the goods sold." Generally, where goods are sold 
to be delivered, the rule supported by the weight of authority is that — 

"If the goods, upon arrivai at the place of dellvery, are found to be un- 
merchantable in whole or in part, the vendee has the option either to reject 
them, or reeeive them and rely upon the warranty ; and, if there has been 
no waiver of the right, he may bring an action against the vendor to recover 
the damages for a breach of the warranty, or set up a counterclaim for such 
damages in an action brought by the vendor for the purchase priée of the 
goods." English v. Spokane Com. Co., 57 Fed. 451, 6 C. C. A. 416 ; Tacoma 
Coal Co. V. Bradley, 2 Wash. (500, 27 Pac. 454, 2!5 Am. St. Rep. 890. 

It is said by the court in Grisinger v. Hubbard, 21 Idaho, 469, 471, 
122 Pac. 853, Ann. Cas. 1913E, 87, that the "acceptance of the goods 
does not waive the warranty, and the warranty survives the accept- 
ance." This was not a sale by sample. It is however, a rule of equal 
signifîcance that, if the goods conform to the contract between the 
parties, the vendor has his right of action for goods sold and delivered, 
without any formai acceptance by the buyer. Brigham v. Hibbard, 28 
Or. 386, 387, 43 Pac. 383, and cases therein cited. Sale of goods to be 
manufactured is governed by the same rule ; but, in order that title 
may pass, the goods must conform as to quantity and quality with the 
spécifications of the order or contract. In case they do not so conform, 
an acceptance by the purchaser would be necessary to complète the 
sale. Johnson v. Hibbard, 29 Or. 184, 188, 44 Pac. 287, 54 Am. St. 
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Rep. 787. The authorities speak of a sale by sample as usually ac- 
companied by an implied warranty— more properly, a condition précèd- 
ent — that the bulk delivered shall conform to the sarnple by which the 
sale is made, in kind, character, and quality. 10 Am. & Eng. Enc. of 
Law (Ist Ed.) 165; Pope v. Allis, 115 U. S. 363, 372, 6 Sup. Ct. 69, 
29 !.. Ed. 393; Wadhams v. Balfour. 32 Or. 313, 51 Pac. 642; Beirne 
V. Dord, 5 N. Y. 95, 55 Am. Dec. 321. In this last case, it is said, in 
effect, that if the goods do not conform to the sample the purchaser 
may either rescind the contract, by returning the goods in proper time, 
or keep them and recover damages for breach of such warranty. 

Implied warranty, as applied to sales by sample, is really a matter 
of terminology. "Strictly speaking," says the court in Gunther & 
Rodewald v. Atwell, 19 Md. 157, 167, "a contract of sale by sample is 
not a warranty of quality, but an agreement of the seller to deliver, 
and of the buyer to accept goods of the same kind and quality as the 
sample. The identity of the goods sold, in kind, condition, and quality, 
with that of the sample is of the essence of the contract; and where 
the goods sold do not correspond with the sample, there would seem to 
be no performance of the contract." 

[3] It must be conceded, however, that where the sale is by sample, 
and there has been an acceptance after inspection of the commodity, or 
there has been reasonable opportunity for inspection, either before or 
after delivery, to détermine whether the commodity conformed to the 
sample, the sale is concluded, and the vendee is bound by his con- 
tract of purchase ; and while it may be said that an implied warranty of 
kind and quality accompanies the purchase, there must be a time when 
the controversy comes to an end, and it is unreasonable and unusual 
for the purchaser to insist that, at any time after acceptance, how- 
ever remote, he has a right to resort to the warranty for recoupment 
of damages. The principle should not be lost sight of that, where the 
commodity conforms to the sample, there is complète performance 
of the contract of sale. 

In the instant case a controversy arose, as the évidence amply indi- 
cates, after a large amount of the potato chips had been delivered and 
taken to the defendant's mill, touching whether they conformed in 
kind and quality to such as the défendant purchased, and, after some 
correspondence and conférence between the parties, many of the chips 
were retnrned to plaintiffs, and others delivered in their place. Nego- 
tiations finally went so far that the défendant, at the invitation of plain- 
tiffs, sent an agent to the plaintiffs' warehouse, with authority to in- 
spect the chips as they were being delivered, so that ail the chips re- 
ceived by défendant were thus submitted to a rather careful and 
minute inspection by the défendant. The case really turned upon 
whether there was an acceptance as corresponding to sample, and -the 
matter sought to be introduced thereby became irrelevant and im- 
material, and we think there was no error in the assignments last noted. 

The two letters covered jy assignment 35 constitute certain demands 
by the défendant upon the plaintiffs, and are of no evidcntiary value for 
the purpose for which they were offered. 
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Assignments 59 and 60 relate to the refusai of the court to permit ex- 
pert witnesses to read from scientific books published by the Harvard 
University Press. Under the conditions prevailing, the court was right 
in its ruli"g. Davis v. United States, 165 U. S. 373, 17 Sup. Ct. 360, 41 
L. Ed. 750. 

We are satisfied, from a careful review of the en tire record, that de- 
fendant has had a fair trial, and that no leversible error was com- 
mitted . 

Affirmed. 
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No. 3462. 

1. AUtb <^=>21 — Chinese aliens who may be deported undw Immis;pat!on Act 
1917. 

Under Immiffration Act Feb. .'5, 1917, i 19 (Comp. St. 1918, Comp. St. 
Ann. Supp. 1919, §§ 42Srii,^jj. 4289yin), an alion. who sliall havp entered 
or who shall be found in the TJinted States in violation of the Chinese Ex- 
clusion Laws (Comp. St. i 4290 et seq.), may at any time with'n flve 
years after entry, and irrespectivo of tho time of entry, wliether before or 
after passage of the act of 1917, be talten into custody on the warrant of 
the Secretary of Labor and deported. 

3. Aliens ©=33(8) — Evidence insufficient to warrant deporta!ion of Chiiiese 
alien. 

That a Chinese alien was arrested for gambling and flned on a plea of 
guilty some years after his entry on a mercbant's certiticate. which was 
not impeached, hcld not sufficient to warrant his déportation on the ground 
that he liad criminal tendeneies or was likoly to become a public charge 
at the time of entry. 

3. Aliens <S='32 (5) — In proceeding for déportation of Chinese, burden held to 
ref*^ o^n go^'emment. 

Where Chinese were admitted as cltizens on évidence that tlieir father 
was a native of the L'nited States, the burden of attacli rests on the gov- 
ernment ; but, where the évidence Is sufficient to show that tlie original 
certificates granted them were obtained by fraud, déportation may foUow. 

Appeal from the District Court of the United States for the First 
Division of the Northern District of California; Frank H. Rudkin, 
Judge. 

Habeas corpus by Ng Fung Ho, otherwise known as Ung Kip, and 
others, against Edward White, Commissioner of Immigration for the 
Port of San Francisco. From an order quashing the writ, petitioners 
appeal. Affirmed in part, and reversed in part. 

Geo. A. McGowan, of San Francisco, Cal., for appellants. 
Annette Abbott Adams, U. S. Atty., and Ben F. Geis, Asst. U. S. 
A.tty., both of San Francisco, Cal., for appellee. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

^ïsFor otlier case» see sam« toplc & KEY-NUMBBR in ail Key-Numbercd Digests & Indexée 
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HUNT, Circuit Judge. The appellants, Ng Fung Ho (alias Ung 
Kip), Ng Yuen Shew, Lui Yee Lau (alias Louiç Pon), Gin Sang Get, 
and Gin Sang Mo, are five Chinese persons who hâve been ordered de- 
ported from the United States under executive déportation procédure 
for violations of the Chinese Exclusion Law (Act May 6, 1882, and 
amendments [Comp. St. § 4290 et seq.]). AU of the appellants arrived 
in the United States prior to May 1, 1917, on which date an amenda- 
tory statute, known as the General Immigration L,aw (Comp. St. 1918, 
Comp. St. Ann. Supp. 1919, §§ 959, 960, 428914a, et seq.), became ef- 
fective. 

[1] The first question for décision is whether the Secretary of La- 
bor, under sections 19 and 38 of the Immigration Act of 1917 (sec- 
tions 428914JJ, 4289i/4u), and within the limitations stated therein, 
had authority to arrest and déport on departmental warrant, alien 
Chinese persons found within the United States in violation of the 
Chinese Exclusion Law, where entry was made prior to the date the 
above referred to act went into effect; i. e., May 1, 1917. Pertinent 
excerpts from the two statutes are as follows: 

Act Feb. 20, 1907, c. 1134, § 20, 34 Stat. 808, 904, SX).5 : "That any allen who 
shall enter the United States in violation of law, and such as become public 
«barges from causes existing prior to landing. shall, upon the warrant of the 
Secretary of * * * Labor, be taken Into cnstody and deported to the coun- 
try whence he came at any time within three years after the date of his 
«ntry Into the United States." 

Section 21 : "That in case the Secretary of * * * Labor shall be satis- 
fied that an alien has been found In the United States in violation of this 
act, or that an alien is subject to déportation under the provisions of this act 
or of any law of the United States, he shall cause such alien within the period 
«f three years after landing or entry therein to be taken into custody and re- 
turned to the country whence he came, as provided by section 20 of this act." 

Act Feb. 5, 1917, § 19 : "That at any time within flve years after entry, 
* * * any alien who shall hâve entered or who shall be found in the United 
States in violation of this act, or in violation of any other law of the United 
States, • * * shall, upon the warrant of the Secretary of Labor, be taken 
into custody and deported ; * * * Provided further, that the provisions of 
this section, with the exceptions hereinbefore noted, shall be applicable to the 
classes of aliens therein mentloned irrespective of the time of thelr entry into 
the United States" (thlrd proviso). 

Section 38: "This act, except as otherwise provided in section 3, .shall take 
effect and be in force on and after May 1, 1917 ; * « » Provided, that thi.^ 
act shall not be constrned to repeal, alter, or amend existing laws relating to 
the Immigration or exclusion of Chinese persons or persons of Chinese descent 
except as provided in section 19 hereof: * * * Provided, further, that 
nothing oontained in tliis act shall be (,'onstrued to affect any prosecution, 
suit, action, or proceedings brought, or any act, thing, or matter, civil or crim- 
inal, done or existing at the time of the taking effect of this act, except as 
mentloned in the thlrd proviso of section 19 hereof; but as to ail such prose- 
eutions, suits, actions, proceedings. acts, things, or mattcrs, the laws or parts 
of laws repealed or amended by this act are hereby continued in force and 
efCeet." 

It will be seen that section 38 contains two exceptions: 

First, "except as provided In section 19 hereof;" and .second, "except as men- 
tloned in the third proviso of section 19 hereof." 

Inasmuch as thèse exceptions were not included in sections 43 and 
28 of the earlier act of Congress (1907), it is to be assumed they bave 
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relation to the sections of the act of 1917 wherein they appear. Their 
effect is to modify and restrict the provisions of which they are a 
part, and we think that they accomplish this by excluding from the 
other provisions of the provisos the classes of aliens enumerated in 
section 19, to which the exceptions hâve référence. Section 19 at great 
length enumerates the classes of aliens stibject to arrest and déportation 
by warrant of the Secretary of Labor and fixes the time where a limit 
is specified within which aliens subject to arrest may be taken into 
custody and deported and by the third proviso hereinbefore quoted, 
with the "exceptions hereinbefore" noted, the provisions of section 19 
are applicable to the classes of aliens mentioned without regard to the 
time of the entry of such classes into the United States. The classes 
of aliens are not enumerated in the proviso to section 19, but they are 
clearly referred to. They are also included within the exception to the 
first proviso of section 38 by référence to the exception as provided in 
section 19, and also in the exception to the second proviso of section 38, 
where again référence is made to the exceptions mentioned in the third 
proviso of section 19. 

We gain assistance as to the intent of Congress from the report of the 
Senate committee on immigration, which had under considération the 
bill for the Immigration Act of 1917. The committee (64th Congress, 
Senate Report No. 352), referred to the provision of section 19 as being 
made rétroactive, "with certain exceptions." It is true that the com- 
mittee failed to express what "certain exceptions" it had in mind, but 
the context shows that the exceptions referred to were those "herein- 
before noted," as referred to in the third proviso of section 19. Among 
the exceptions noted and referred to are thèse; An alien who shall 
hâve entered or who shall be found in the United States in violation 
of the act of February 5, 1917; an alien who is hereafter sentenced 
to imprisonment for one year or more because of conviction in the 
United States of a crime involving moral turpitude committed within 
five years af ter the entry of the alien into the United States ; an alien 
who is hereafter sentenced more than once to a term of imprisonment 
because of conviction in this country of any crime involving moral 
turpitude committed at any time after entry. The statute is prospective 
as to those aliens who enter the United States in violation of the act, 
while as to the other classes the act is rétroactive as to the time of the 
entry of the alien, but prospective in relation to conviction. 

Notwithstanding the difficulty of construction, it is quite évident that 
the purpose of the proviso was to make section 19 applicable without 
regard to the time of entry into the United States. By changing the 
language used in the act of February 20, 1907, so as to make the act 
apply, not only to those "who shall enter," but to those "who shall hâve 
entered," there is évidence of intent to make the provisions of section 
19 rétroactive. Again, the report of the committee helps to clearer 
understanding by the statement that it was intended to continue the 
practice established under the act of 1907 — 

"of expelllng aliens who enter or are found hère in violation of the Chlnese 
Exclusion Law, adaptlng the administrative process of the Immigration Act 
to that class of cases wherever the proceedings are instltuted within the 
periods of limitation specifled thereln." 
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Considering it in ail its words and in the light of the Senate report, 
we construe the law to be that an alien, who shall hâve entered or who 
shall be found in the United States in violation of the Chinese Exclu- 
sion Law, shall, at any time within five years after entry, and irrespec- 
tive of the time of entry, whether before or after the passage of the 
act of 1917, be taken into custody on the warrant of the Secretary of 
Labor. In Mayo, Commissioner v. U. S. ex rel. L,ee Wong Hin, 251 
Fed. 275, 163 C. C. A. 431, the Court of Appeals for the Fifth Circuit, 
Judge Walker dissenting, expressed a différent view. It does not ap- 
pear, however, that the learned court had the benefit of the report of 
the Senate committee as an aid in the construction of the provisions of 
the act. But, however that may be, the conclusion we hâve reached 
seems to us to be correct and to call for décision in favor of the juris- 
diction exercised by the Secretary of Labor. United States v. Woo 
Jan, 245 U. S. 552, 38 Sup. Ct. 207, 62 L. Ed. 466, cited by appelants, 
was decided after the Immigration Act of 1917 was passed and made 
no référence to the amended or new Immigration Law. 

Ng Fung Ho, alias Ung Kip, and Ng Yuen Shew were arrested on 
warrants issued by the Assistant Secretary of Labor, dated September 
20, 1917, charged with being found in the United States in violation 
of the Chinese Exclusion Law. They were duly arraigned, notified of 
their rights, had counsel, waived the right to hâve witnesses subf)œnaed, 
and presented their claims by brief filed by counsel. Thereafter the 
aliens were orderéd deported, and warrants of déportation were is- 
sued. There was évidence from which the conclusion was authorized 
that Ng Fung Ho, alias Ung Kip, at the time of his departure for 
China, was not a merchant within the meaning of the law, but was a 
laborer, and had been a laborer for years before his departure for 
China and that when he returned to the United States he again be- 
came a laborer. It was therefore found that his re-entry was accom- 
plished by falsehood and fraud, and that he could not re-enter as a 
laborer, and did not hâve a laborer's certificate as provided by law. 
Inasmuch as the right of son, Ng Yuen Shew, to enter depended upon 
the status of the father, the décision that the son could not enter must 
be sustained. Ng Leong v. White, 260 Fed. 749, 171 C. C. A. 487. 

[2] Lui Yee Law was arrested on departmental warrant dated Feb- 
ruary 16, 1918, and charged with being in the United States in viola- 
tion of the Chinese Exclusion Law, in that he was a laborer not pos- 
sessing a certificate of résidence; that, though entering as a merchant, 
he has become a laborer; and also that he was a person likely to be- 
come a public charge at the time that he entered the United States. 
He had originally entered in 1915 as a merchant with a section 6 cer- 
tificate. He was arraigned, had a hearing, was represented by counsel, 
and in due course was ordered deported, and warrant issued. In a ju- 
dicial proceeding, had some time before the présent proceeding, it was 
held that, although the mercantile status of the alien when he entered 
the United States had not been successfuHy challenged, nevertheless 
there was évidence to sustain the Department of Labor in holding that 
the man was a gambler, and had been a gambler for some months before 
his arrest, and thus the question was raised whethér he was a person 
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likcly to become a pabHc ct»rge. The évidence tended to show that 
about January, 1918, the alien lived in Texas, where he was a profes- 
sional gambler; that about that time he was arrested in a gambling 
room ; that he plcaded fuilty to the charge of gambling and was fined 
$25. We agrée with the ririing that there is nothing to show that the 
alien obtained his section 6 certificate by fraud or that it was untriie. 
Lui Hip Chin v. Plummcr, 238 Fed. 763, 151 C. C. A. 613. But upon 
the évidence we are unable to find that the alien was likely to become a 
public charge at the time he entered the United States. Having en- 
tered in 1915, after producing a section 6 certificate, and not having 
been a public charge, we cannot see that an arrest in January, 1918, 
and a plea of guilty, and the payment of a fine of $25 tend to prove 
that the alien had criminal tendencies when he arrived in the United 
States, or was likely to become a public charge. Gegiow v. Uhl, 239 
U. S. 3, 36 Sup. Ct. 2, 60 L. Ed. 114; Howe v. United States, 247 Fed. 
292, 159 C. C. A. 386; Ex parte Hill (D. C.) 245 Fed. 687; Ex parte 
Mitchell (D. C.) 256 Fed. 229. 

In Howe v. United States, 247 Fed. 292, 159 C. C. A. 386, the Court 
of Appeals for the Second Circuit held that the words "likely to be- 
come a public charge" are meant to exclude only those persons who 
are likely to become occupants of almshouses for want of means with 
which to support themselves in the future. This ruling was followed 
in Ex parte Mitchell (D. C.) 256 Fed. 229; the court citing Gegiow v. 
Uhl, 239 U. S. 3, 36 Sup. Ct. 2, 60 L. Ed. 114. We agrée with those 
constructions, and therefore conclude that the appellant Lui Yee Lau 
18 entitled to a reversai of the judgment against him and to an order of 
discharge. 

[3] Appellants Gin Sang Get and Gin Sang Mo, claiming to be 
brothers, were arrested under warrants dated in November, 1917, 
charging that they were Chinese laborers found in the United States 
in violation of section 6 of the Chinese Exclusion Law of 1892 and 
amended in 1893 (Comp. St. § 4320), and that they had entered "with- 
out inspection by means of false and misleading statements." Hearing 
was had before the immigration authorities, and in due course the As- 
sistant Secretary of Labor ordered the aliens deported ; the record also 
shows that Gin Sang Get entered the United States July 24, 1916, and 
Gin Sang Mo on April 28, 1917. The aliens were examined at the 
time of entries, and thereafter admitted to the United States as citizens 
thereof. The évidence given at the time of their admission tended to 
show that they were brothers, and were the foreign-born sons of a 
Chinaman who had theretofore been discharged as a native of the 
United States by the United States court at San Francisco. The record 
further shows that, soon after the aliens were admitted, upon investi- 
gation it was discovered that certain employés of the Immigration Serv- 
ice at San Francisco had removed the original transcript of évidence 
concerning the alleged father's landing record. 

We need not state the évidence at length; suffice it to say that the 

immigration authorities discovered that a Chinaman had testified in 

1917 that he was the father of the two aHens above mentioned, had tes^ 

tified in 1902 that he was not married, and had testified in 1909 that 
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he was married, and had named his children, but failed to inckide Gin 
Sang Get and Gin Sang Mo. Opportunity was given to the aliens to 
produce the testimony of their alleged father, and although it was 
shown that he was in San Francisco, or in the vicinity of that city, he 
did not àppear. The fact that the aliens were admitted into the United 
States, and that certificates o£ identity were issued to them, did not 
foreclose the right of the immigration authorities to institute new pro- 
ceedings, provided they had sufficient reason to believe that the original 
findings had been founded upon évidence which was false and perjured, 
and that the aliens were not lawfully within the United States, In view 
of the fact that certificates had been issued, the burden of attack is up- 
on the government ; but, if, as in this matter, évidence sufficient to show 
that the original certificates were invalid has been introduced, déporta- 
tion mav follow. Wong Yee Toon v. Stump, 233 Fed. 194, 147 C. C. 
A. 200;'Lui Hip Chin v. Plummer, 238 Fed. 763, 151 C. C. A. 613. 

In conclusion, the orders of the District Court, quashing the writ of 
habeas corpus and remanding petitioners to the custody of the im- 
migration authorities, are affirmed as to ail except Lui Yee Lau. As 
to him the order is reversed, and he is ordered discharged. 

Affirmed in part, and reversed in part. 



JACKSON V. UNITED STATES. 

(Circuit Court of Appeals, Nlnth Circuit. July 6, 1920. Rehearing Denied 

September 7, 1920.) 

No. 3405. 

1. Criminal law <S=>1170^(5) — Exclusion of cross-examination as foundatlon 
for impeachment held harmless error. 

Error in exçluding cross-examinatlon as to whetlier witness did not 
make a certain statement eontradictory of liis testimony, In tlie présence 
of persons named, held not prejudiclal, wliere such persons subsequently 
testifled that tlie witness did malje the statement. 

3. Forçery <S=>48 — Instruction as to presumption of intent approved. 

In a prosecution under Act Aug. 29, 1916, § 41 (Comp. St. § 8604u), for 
forging of bills of lading witL intent to defraud, an Instruction that a 
flnding that the bills were delivered to défendant without the signature 
of the railroad agent, and that he negotiated them to secure money, would 
raise a presumption that he forged the agent's signature with intent to 
cheat and defraud, held not erroneous, where it expressly charged that 
such intent was essentiel and that guilt must be established on the 
whole évidence beyond a reasonable doubt. 

In Error to the District Court of the United States for the Northern 
Division of the Western District of Washington; Jeremiah Neterer, 
Judge. 

Criminal prosecution by the United States against S. C. Jackson. 
Judgment of conviction, and défendant brings error. Affirmed. 

Jackson was convicted under two counts of an indictment for violation of 
the act of Oongress relating to bills of lading In interstate commerce, approved 
August 29, 1916 (39 Stat. p. 538 [Comp. St. § 8604u]). The charge was that 

» ■■- " ■ ■ — ■ - — ^- — ' - ' — ■ I ' .1 ■ ■ 
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he forged certain Interstate biUs of lading, dated, respectlvely, September 15, 
1917, and September 18, 1917, each bill purporting to represent a certain ship- 
ment of milk from Newberg, Or., to New York. In one count the shlpment 
was charged to hâve been in car No. S P 91268, and in tlie other count car 
No. S P 93659. Shipment was alleged to bave been made from the Western 
Condensed Milk Company, consignor, to order of Logan Commercial Com- 
pany. There was évidence tending to show the f ollowing state of facts : 

The Western Condensed Milk Company, consignor, had a plant at Newberg, 
Or. The Scio Milk Company had a plant at Scio, Or. The Logan Commercial 
Company owned a eontroUing interest in the two milk companies. F. L. Dag- 
gett was local manager of the Western Condensed Milk Company and of the 
Scio Milk Company. Jackson was an owner in, and président and treasurer 
of, the Logan Commercial Company. Logan and Jackson owned the Logan 
Commercial Company, which was engaged in the milk brol^erage business. 
About September 11, 1917, at Albany, Or., Jackson asked Daggett to make ont 
two bills of làdlng for cars ot milk, one to be shlpped from Scio on the 18th, 
and one from Newberg on the 15th, saying that he might want to use the bills 
for a day or two at the bank until the cars came representing the shipments. 
Daggett made out the typewritten portion of two such bills of lading, and 
signed his name thereto, and mailed them to Jackson at a hôtel in Portland, 
and returned to Newberg, where he found the bills of lading, which Jackson 
had returned to him. Daggett then telepUoned to Jackson in Portland, and 
Jackson told him that he (Daggett) had used sériai numbers of cars in only 
four figures, and that ail of the cars ran in five figures, and that, instead ol 
havlng one shipment corne from Newberg and one from Scio, to make both 
come from Newberg. Daggett also testified that he then made out the bills 
of lading described in the indictment, but that the signature of the agent of 
the railroad company was not on the bills when they left his hands, and 
that he personally mailed them to Jackson at Seattle from Newberg on Sep- 
tember 14th, and that they were in the sa me condition as when in évidence on 
the trial, except that the railway agent's name was not signed when he sent 
them. Witne.ss said that he did not présent the bills to the agent of the 
Southern Pacific Company ; that no milk was delivered to the railway com- 
pany represented by the two bills of lading. 

Guild, manager of the Logan Commercial Company at Seattle, testified 
that to the best of his knowledge Jackson gave the bills of lading to him and 
told him to take them down and get them "diverted," and put them through 
in the usual course of business. Witness then took them to the railroad Com- 
pany, and had them diverted to the Oregon Railroad & Navigation Company 
for bills of lading, and took the bills to the bank and drew against Ward & 
Co. and got crédit for the I>ogan Commercial Compan.y. The évidence fur- 
ther tended to show that there was no such car in existence In September, 
1917, as S P 93659, and that, altbough there was a car S P 91268, it wa.s 
a gondola type, with a chute at the bottom, and that on September 15, 1917, 
the gondola car was in California, and not in Oregon, and never during the 
month of September, 1917, was car No. 91268 loaded or shippcd from Newberg, 
Or. 

James, the agent of the Southern Pacific Company at Newberg, Or., testi- 
fied that the .signature, G. W. James, and the initiais, O. S., upon the bills of 
lading described in the indictment, were not his signatures, and were not 
signed by any person authorized by the Southern Pacific Company ; that 
neither of the bills of lading referred to In the indictment was ever issued 
by the Southern Pacific Company ; that in ail cases bills of lading were made 
out by shipper, who put the car number and initial in, and that the railway 
Company would then check it ; that the Western Condensed Milk Company 
would load the car at its plant, and before the agent would sign the bill of 
lading he would check the car. Witness further gave a detailed statement of 
the only cars that went out of the Southern Pacific yards at Newberg from 
the plant of the AVestern Condensed Milk Company during September, 1917, 
and the list did not include the car numbers referred to. 

Défendant denied that he ever had any conversatiim with Daggett about 
the préparation of the bills of lading, and denied any knowledge of them or 
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of thelr negotiations ; sald that he left Seattle on the 14th of September, 
1917, and went to Tillamook, Or., and did not return to Seattle until the morn- 
Ing train of the 19th, having left Portland for Seattle on the night of the ISth. 
The theory of the défendant was that Daggett dld not write the bills of lading 
at Albany, Or., but wrote them at Newberg, In the usiial course of business, 
and that the two carloads of milk were shipped on the bills of lading, or 
that he wrote the bills for his own purpose, to cover up some possible short- 
age in his accounts. 

Jay C. Allen and George H. Rummens, both of Seattle, Wash., 
for plaintiff in error. 

Robert C. Saunders. U. S. Atty., and Ben L. Moore, Asst. U. S. 
Atty., both of Seattle, Wash. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

HUNT, Circuit Judge (after stating the facts as above). It is said 
that the court erred in excluding a copy of letter dated December 8, 
1917, written by Logan Commercial Company, by J. R. Guild, manager, 
to Daggett, at Corvallis, Ore. The letter advised Daggett that the 
représentatives of the Oregon-Washington Railway & Navigation 
Company had called upon the Logan Commercial Company concerning 
two cars shipped in September, 1917, which appeared to hâve the 
wrong car numbers. Guild, as manager, states in the letter that he 
is not familiar with the situation, and trusts that Daggett will be able 
to give the railroad company the information they désire. We do not 
see how the exclusion of this letter could hâve prejudiced the rights 
of the défendant. The letter refers to the lack of familiarity of the 
writer, Guild, with the situation. Inasmuch as Jackson testified that 
he disclosed everything to the railway ofificials, the letter could throw 
no light upon the situation as explained afterwards by Jackson. 

The next contention is that the défendant was prejudiced by the 
limitations imposed by the court in the cross-examination of the wit- 
ness Daggett. In the course of the cross-examination Daggett was 
asked this question: 

"Knowing the fact he was golng to use them to palm ofC on the bank, but 
you yourself helped him write them. Is that true?" 

There was no error in excluding the question. It was argumentative 
in f orm, and assumed a state of facts contrary to that testified to by the 
witness. 

Nor did the court err in sustaining objections to cross-questions put' 
to Daggett in respect to the insurance business, with which Daggett 
testified he had at one time been connected. The witness said that 
he had been in the insurance business after he had served as mayor of 
Spokane ; but the exact nature of the insurance business carried on by 
him was wholly irrelevant to the case on trial. 

[1] Error is assigned to the sustaining of objections to the follow- 
ing cross-question put to Daggett: 

"Did you not in the présence of those three (Van Osdol, Kirkup, and 
Phelps) .say In substance and in effect that Jackson was not in town at that 
time (September 17, being the time witness took the books to Seattle), and 
you could not see him while you were in Seattle?" 
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Inasmuch as the witiiess Daggett had testified diat he believed that 
he had seen the défendant Jackson in Seattle about the time he took 
certain books up to that city (Septeniber 17), the question asked was 
propcr, as laying a foundation for the introduction of impeaching évi- 
dence. But the error could not hâve been prejudicial, because upon the 
examination of Phelps, called by the défendant, he testified that about 
the 18th of September, when Daggett returned to Newberg, after 
having been to Seattle, the witness heard Daggett, in the présence of 
Kirkup and Van Osdol, say in substance and effect that he had been 
sent to Seattle on a wild goose chase; that he went there to fîx the 
books, but when he got there he found that Guild was sick ; that Jack- 
son was not in town, that Logan was not there, and that he had to 
come right back. The witness Van Osdol, also called by the défend- 
ant, testified that he heard Daggett say something to the same effect. 
The third person, Kirkup, was not called. 

The next point urged is that the court erred in excluding an exhibit 
offered by défendant for identification. Daggett had testified that he 
never had "signed bills of lading until the carloads of milk were actual- 
ly shipped out." For the purpose of discrediting this statement, and 
to show a contrary practice, counsel sought to introduce a letter, writ- 
ten by Daggett at Newberg, dated September 26, 1917, wherein he 
said that — 

"Logan is going to Corv.Tllis this evening. Will leave bills of lading foi- 
car now loading, so tliore will be no dclay when loaded, whether I get back 
or not." 

The letter was dated after the transactions under investigation were 
had, and had no direct bearing upon the contention that Daggett testi- 
fied falsely when he said that he never had signed bills of lading until 
the carloads of milk were actually shipped out. 

Guild testified on cross-examination that the bills of lading came to 
the office for shipment of carloads of milk upon which there were no 
car numbers. The question was then asked whether such bills of lad- 
ing were signed by the agent. Witness Guild said : "I hâve." The 
answer was stricken out, and défendant excepted. The purpose of the 
cross-examination, as stated by defendant's counsel, was to show that 
the railway agent at Albany, Ore., often sent out bills of lading with 
no car numbers on them. Granting that there was such a loose prac- 
tice pursued on the part of the agent at Albany, it had no relevancy 
to the matter connected with the bills of lading issued at Newberg, 
and involved in the particular transaction under investigation. But, 
however that may be, défendant was not injured, as Guild later tes- 
tified directly that sometimes bills of lading had come to the office 
without the railway agent's signature, and that cars sometimes reached 
their destination where the car numbers were différent from the num- 
bers included in the bills of lading. 

It is next urged that the court erred in denying the offer of testimony 
of certain statements made by Jackson. There was évidence tending 
to show that Jackson, prior to September 14th, had announced his in- 
tention of going to Tillamook, Or. Counsel for défendant sought to 
prove by the witness Van Osdol that Jackson had talked with hini 
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concerning establishing a plant at Tillamook, and thus wanted to cor- 
roborate the theory of the défense that prior to the ISth of September 
Jackson had stated to the witness that he intended to go to Tilla- 
mook for that purpose. Inasmuch as there was the direct statement 
ôf Jackson to the efïect that he was net in Seattle at the time that 
became a material issue, the fact that Jackson had stated to Van Osdol 
that he intended to go to Tillamook would not be of probative value. 

On cross-examination the witness Guild was asked whether or not, 
about December Ist, he did not locate two cars of Western Condensed 
Milk, one at Boston and one at Bordeaux, for which there were no bills 
of lading. The witness replied that there were two cars not located, 
but that he could not say they both came from the Western Condensed 
Milk Company but he believed they did, but he could not swear where 
they originated; that he could not trace the bills of lading with re- 
spect to those cars, and that he had no personal knowledge of the 
matter at ail. The bill of exceptions does not show that the court sus- 
tained objections to the testimony just referred to; but, assuming that 
çounsel correctly states that counsel for the government objected to 
such testimony, and that the objection was sustained, and that excep- 
tion was noted, we fail to see where there was error in the ruling. 
Surely the misdirection or loss of two cars, as referred to, did not 
tend to relieve the défendant of the crime of forging the bills of lad- 
ing described in the indictment. 

[2] Objection is made to an instruction to the effect that, if the 
jury were satisfied that the bills of lading were delivered to Jackson 
without the signature of the railway agent being attached, and that 
Jackson issued the bills by delivering them to a subordinate in his 
bffice, to be negotiated and to secure advances, then the presumption 
would be that he forged the name of the railway agent, and that unless 
such persumption was rebutted, or the évidence raised a reasonable 
doubt of guilt, a verdict of guilty should be rendered. In the same 
instruction the court expressly charged that intent to cheat and de- 
fraud must appear from the évidence, in order to warrant the conclu- 
sion that the défendant acted with unlawful intent charged, and that 
if, upon the entire évidence, there was a reasonable doubt of guilt, de- 
fendant must be found not guilty. Thus the instruction defined the 
offense charged as always including the élément of intent to defraud 
as an essential ingrédient, and laid down the proposition that, if Jack- 
son received the bills of lading without the signature of the railway 
agent, and negotiated them to secure money, then the presumption 
would be he intended to cheat and defraud, and that unless he rebutted 
the presumption, or there was a reasonable doubt of his intent, he 
should be convicted. The presumption was in no way regarded as 
conclusive. This is in accord with the rule in forgery cases. Spencer 
V. Commonwealth, 2 Leigh (Va.) 751; State v. Britt, 14 N. C. 122; 
Underhill on Cr. Evi. § 423; State v. Williams, 152 Mo. 115, 53 S. 
W. 424, 75 Am. St. Rep. 441. 

Other objections to the charge are of less importance. They hâve 
received attentive considération and are not grounds for disturbing 
'the judgment. 
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We are asked to reverse the case because the court déclinée! to in- 
struct the jury to find the défendant not guilty for lack of insufficieiit 
évidence. But as the verdict vvas predicated upon substantial évidence 
to support it, this court will not say that the lower court should hâve 
directed acquittai. 

Judgment affirmed. 



BOSTON, CAPE tOD & NEW YORK CANAL CD. v. C. W. CHADWICK & CO. 

(Circuit Court of Appeals, First Circuit. September 1, 1920.) 
No. 1463. 

1. Canals <^='Z — Dredged approach held part of canal. 

The dredsed approacli to the Cape Cod Canal through the navigable 
water of lîuzzard's Bay, whicli was necessary to enable vessels to reach 
the canal, is for some purposes a part of the canal. 

2. Canals <S=>29 — Pilot of canal company held acting within authority în pilot- 

Ing through dredged approach. 

A licensed pilot of a canal company, which furnlshed sueh pilots to ves- 
sels passing through the canal under its charter authority to assist vessels 
in their approach to and from the canal, is acting within the scope of his 
employment by the canal company while piloting a vessel through the 
dredged approach to the canal in Buzzard's Bay, so as to render the canal 
company liaWe for his négligence. 

3. Canals ©=39 — PUot's négligence actionable, regardless of vessel's obligation 

to take canal pUot. 

Where a canal pilot furnished by the canal company assumed to pilot 
a vessel through the dredged approach to the canal, the canal company 
is liable for his négligence, regardless of whether the vessel was requlred 
to take the pilot for its passage through such approach. 

4. Canals <S=>29 — Canal company liable for unlicensed canal pUot's négli- 

gence. 

A canal company, which licensed a pilot to assist vessels through the 
canal, cannot avoid liability for his négligence while piloting a vessel 
through the dredged approach to the canal in a navigable bay, on the 
ground that he had no government lieense to pilot in such bay, so that 
his employment by the vessel violated Rev. St. % 4438 (Comp. St. S 8200). 

Appeal from the District Court of the United States for the District 
of Massachusetts ; James A. Morton, Judge. 

Libel by C. W. Chadwick & Co. against the Boston, Cape Cod & 
New York Canal Company. Decree for libelant, and respondent ap- 
peals. Affirmed. 

Samuel H. Pillsbury and Thomas H. Mahony, both of Boston, Mass. 
(Currier & Young, of Boston, Mass., on the brief), for appellant. 

Edward E. Blodgett and Foye M. Murphy, both of Boston, Mass. 
(Blodgett, Jones, Burnham & Bingham, of Boston, Mass., on the brief), 
for appellee. 

Before BINGHAM, JOHNSON, and ANDERSON, Circuit 
Judges. 
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JOHNSON, Circuit Judge. The appellee was awarded damages in 
the District Court for the stranding of the steam tug Scranton in the 
Buzzard's Bay approach to the Cape Cod Canal. The Scranton, hav- 
ing a barge in tow, presented herself for passage at the eastern end 
of the canal on January 3, 1916. At this time the canal company, in 
its charge for tolls for passage of the canal, included the services of 
a canal pilot, furnished by it, and also that of a towboat, if needed, and 
under the régulations which it had issued no tug was allowed to go 
through the canal with a tow, unless under the charge of a pilot 
whose license included navigation of the canal. 

Capt. Frank J. McBride, by virtue of a written appointment under 
date of October 1, 1915, was charged with "the duty of handling the 
traffic through the canal saf ely and expeditiously." He had a license 
as a canal pilot which had been issued to him by the canal company, 
and, while he did not act regularly as a pilot, he had upon several 
former occasions piloted vessels through the canal. He boarded the 
Scranton and told its captain that the regular pilots were ail em- 
ployed, but that he would take her through the canal, and she pro- 
ceeded with her tow under his command. On the passage through the 
canal he showed Capt. Brophy of the Scranton his license as a canal 
pilot. 

The Buzzard's Bay, or western, entrance of the canal was reached 
about dark on January 3d, and as it was snowing she tied up there 
with her tow for the night. As Capt. McBride was leaving the 
Scranton that night, he testified that he said to her captain: 

"You are ail riglit now; you eau «tart olï aiiy tuau in tlie luoruing you are 
a mind to." 

And the captain repli ed: 

"I would like to liave somebody go out with me in tlie morning. I hâve 
only btmii iu and out oJ:' hère a coupie oJ; tiiuu.s." 

And McBride replied: 

"I wlll corne down in the morning, and I will try to hâve a boat to give you 
a hand away from the dolphins." 

Capt. Brophy of the Scranton testified that Capt. McBride said to 
him: 

"You saw the canal going east, and you can talve her out." 

And that he said in reply : 

"No ; I hâve not seen enough of this place yet to get througli witliout a 
pilot " 

— and diat he told him "to corne back and finish the job," and Capt. 
McBride said: 

"Ail right; I will corne down in the morning." 

Capt. McBride did corne down the next morning, and undertook to 
pilot the Scranton with her tow out through the channel, which had 
been dredged in Buzzard's Bay and formed the approach to the canal 
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at Ihat end, and had proceeded about 3 miles through this dredged 
channel when the accident occurred. 

Under the charter which had been issued to the canal company by 
the commonwealth of Massachusetts the canal company was author- 
ized "to construct a ship canal beginning at some convenient point in 
Buzzard's Bay and rvmning * * ■■' to some convenient point in 
Cape Cod or Barnstable Bays." Acts of 1899, c. 448, § 3. Under 
this authorization it had dredged a channel in Buzzard's Bay to the 
entrance of the canal, which was shown upon the book of informa- 
tion and régulations issued by the canal company for the use of the 
public. 

The District Judge has found that: 

"The canal begiiis as a drpdsed channel In Buzzard's Bay near Wing's Nock, 
some 5 miles from where It flrst cuts the shore at Buzzard's Bay village. This 
channel is about 2.50 teet wide, with sloping sidos. It is marked by huoys 
placed by the United States. Near Wenaumet Point for "Neek"] the south 
side of the channel approaches the shore, which in that vicinity is strewn 
with boulders. That shore and the south bank of the canal adjacent are 
known to navlgators to be dangerous because of thèse boulders. The other 
bank of the canal at that place is comparatively free from them and is much 
the safer one to follow." 

He also found that the évidence that Capt. McBride's piloting was 
faulty is too clear to require discussion, and that the accident occurred 
solely by reason of his négligence, that the dredged channel was in 
effect an extension of the canal through the tidal waters of the bay, 
that McBride was acting as the agent of the canal company within 
the scope of his employment at the time of the accident, and that it is 
liable for the damage occasioned by his négligence. 

The appellant has assigned thèse findings as error, and a disposition 
of them will dispose of ail other errors assigned. 

[1] We think the District Judge was right in holding that the duty 
which the canal company had assumed of furnishing a pilot through 
its canal extended to the approaches to the canal at either end, and 
that, while the landlocked canal began at the Buzzard's Bay entrance, 
about three miles from where the accident occurred, the channel which 
it had dredged as an approach to its westerly end was, for some pur- 
poses at any rate, as held by the District Judge, a part of the canal. 
The waters of Buzzard's Bay were too shoal to allow vessels of the 
drafts which the canal would accommodate to reach it, and it was nec- 
essary to dredge a channel, so that the canal might be reached by them.. 
In the book of information issued by it this dredged channel is clearly 
shown, and instructions are given in regard to its navigation, as well 
as that of the landlocked canal. The canal pilots who came aboard 
vessels at the westerly end of the canal customarily boarded them at 
Wing's Neck, 5 miles from the westerly end of the canal, and piloted 
them through this dredged channel, and they customarily left them 
hère after they had piloted them through the canal from the eastward. 

[2] By its charter the canal company was authorized to maintain 
and operate steamers and other vessels — 

"or use any other means or methods for assistlng vessels in thelr approach 
to and passage through and from the canal." 
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Thus by its charter aiithority was given to the canal compaiiy to 
assist vessels "in their approach to * * * and from the canal," as 
vvell as on their "passage through," and this assistance would include 
the furnishing of pilots as well as tows. 

We are satisfied that it was the duty of one who assumed to act 
as a pilot of a vessel through the canal to pilot her, not only through 
that part of it which was landlocked, but also through the dredged 
channel which constituted the approach to it at either end. 

Although there was nothing in the written appointment of McBride 
in regard to his acting as a pilot for the canal, yet to perform "the 
duty of handling the traffic through the canal safely and expedi- 
tiously," a license as a pilot for the canal had been issued to him by 
the canal company; and it must hâve been intended by it that he 
should act as a pilot, if an occasion arose when it should be necessary 
for him to do so. It is signifîcant, also, that in the report of the ac- 
cident made by him to the canal company upon the very day that it 
occurred, he stated : 

"I was plloting the tug Scraiiton of the D., L. & W. R. E. from Euzzard's 
Bay wlth one light Brg. in tow. Left Buzzd. Bay » * * bound for Wing's 

Neck " 

— and that there is nothing in the record to show that the canal com- 
pany ever repudiated his acting as a pilot for the dredged channel until 
the trial. 

Capt. Robbins, who was in command of one of the towboats char- 
tered by the canal company, testified that Capt. McBride asked him 
to take him aboard the Scranton and follow the Scranton down to 
Wing's Neck to take him off, as "he was going to pilot her down." 

We are satisfied with the findings of the District Judge that Capt. 
lyicBride was acting within the scope of his employment in piloting 
the Scranton at the time of the accident, that the accident was occa- 
sioned by his négligence, that there is nothing in the évidence which 
would excuse the mistake which he made in laying out the course to 
be steered by the Scranton at the time of the accident, and that the 
accident was not occasioned by the Scranton striking against any sub- 
merged object which was temporarily within the channel and whose 
présence was uiiknown, but by getting out of the channel while under 
the direct control of Capt. McBride and striking upon a boulder upon 
or near its bank. 

[3] We think it immaterial whether the Scranton was required by 
the canal company at this time to take a pilot fui-nished by the canal 
company or not, as we deem it sufficient for the purposes of this case 
that Capt. McBride assumed to act as a pilot furnished by the canal 
company, whose services were paid for in the tolls charged for the 
passage of the canal, and for his neghgence it is clear that the canal 
company is liable. 

• [4] It was also contended by the appellant that, as McBride was 
only licensed as a canal pilot, and had no govemment license covering 
the aav.igable waters of Buzzard's Bay, he was employed by Capt. 
Brophy in violation of section 4438, Revised Statutes of the United 
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States (section 8200, Comp. Stat.), which makes it unlawful to em- 
ploy as a pilot of a steamer of the tonnage of the Scranton one who 
has not been licensed by the government inspectors, and that such 
violation was the sole or at least a contributing cause of the accident, 
which would prevent a recovery by the libelant, although McBride was 
acting as agent of the canal company and was négligent. While the 
dredged channel which constituted the approach to the canal proper 
was in the navigable waters of Buzzard's Bay, it is évident that, at 
the date of the accident, one who held a pilot's license for those waters 
would not necessarily hâve knowledge of the channel which had been 
dredged by the canal company, for Mate Totman of the Scranton had 
such a license, but did not hâve sufficient knowledge of the dredged 
channel to act as pilot through it, and one who had spécial knowl- 
edge in regard to it was necessary. The canal company, by granting 
a license to McBride, held him out as one who had such spécial knowl- 
edge, and if it issued him such a license without his having obtained 
a government license as a pilot for Buzzard's Bay, it cannot take ad- 
vantage of its wrong by claiming that it should be relieved from the 
consec[uence of his négligence because he did not bave a government 
license. 

We think that a license to act as a pilot for the canal included, not 
only that portion of the canal which is landlocked, but also the neces- 
sary approaches to it, and that McBride, when he came abroad the 
tug upon the morning of January 4th, was acting as a canal pilot as 
fully as he did upon the day before, and that the canal company is 
liable for his négligence. 

The decree of the District Court is affirmed, with costs to the ap- 
pellee in this court. 



GREEN et al. v. UNITED STATES. 

(Circuit Court of Appeals, Eiglith Circuit. August 7, 1920.) 
No. 5547. 

1. Post office '^='48 (4) — Indictment for u»ing mails to defraud held sufficient. 

An indictment alleging the scheme to defraud with sufficient particu- 
larity to acquaint défendants with its nature heM sufficient under Pénal 
Code, § 215 (Comp. St. § 10385), and not subject to the objection that 
under it proof might take a range not anticipated ; there belng no sug- 
gestion that in fact the proof did take an unanticipated range. 

2. Crimiiial law €=>73(K3) — Demand on défendant to produce letter held not 

prejudicial, in view of ins.tructions. 

A demand by the prosecuting attorney that défendant produce a letter 
shown to hâve been written to him was not prejudicial to défendant, so 
as to require reversai of the conviction, where the court immediately In- 
structed the jury that such demand was improper, and also stated that the 
proseeution could, if they desired, Introduce a copy of the letter, which 
they did not do. 

3. Criminal law <§=>706 — Demand in jury's présence to produce letter is in- 

excusable misconduct. 

A demand by prosecuting attomeys on the défendant, made in the prés- 
ence of the jury, for the production of a letter in defendaut's possession, is 
Inexcusable misconduct by the attomeys. 



®=oFor other cases see same topic 6 KEY-NUMBER in ail Key-Numbered Dlgesta & Indexes 
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4. Crimînal law "S=>1171 (5)— Référence to failure of codefendpnt t« testîfy 

held not prejudieial, after acquittai of codefendant. 

In a prosecution against several défendants charfred with nsing the 
mails to defrarid, a référence by the prosecuting attorney to the failure 
of one défendant to testify in his behnlf does not reqnire a reversai of 
the conviction of other défendants, where the court properly Instructed 
the jury to disregard the référence, and the jury acquitted the défendant 
refe)'red to. 

5. Criminal law <S=>720(7) — Référence to corporation promoted by défendants 

in cîosiiig argument held not error. 

Charges by tlie government's attorney. In his closing argument in a 
prosecution for use of the mails to defraud, that the corporation involved 
was misnanied, beeause it was neither a "guarsntee" nor an "investment" 
Company, and was "greaf only in the sensé that Jesse James wîts great, 
was iiot error, where the charges in the indictment, if sustained by the 
évidence, whlch was not In the record, showed the scheme to be a base 
fraud. 

In Error to the District Court of the United States for the Western 
District of Okiahoma; John H. Cotteral, Judge. 

Ellsworth H. Green and another were convicted of using the mails 
to defraud, and they bring error. Affirmed. 

John B. Dudley and Ed. S. Vaught, both of Okiahoma City, Okl. 
(Everest, Vaught & Brewer and Shartel, Dudley & Sharlel, ail of 
Okiahoma City, Okl., on the brief), for plaintifFs in error. 

Herman S. Davis, Asst. U. S. Atty., of Frederick, Okl. (Herbert M. 
Peck, U. S. Atty., of Okiahoma City, Okl., on the brief), for the 
United States. 

Before HOOK and STONE, Circuit Judges, and JOHNSON, Dis- 
trict J udge. 

JOHNSON, District Judge. Plaintiffs in error, E. H. and E. J. 
Green, and seven others, were tried in the court below for using the 
mails to defraud. Plaintiffs in error were convicted; their code- 
fendants were acquitted by the jury or discharged by the court. 

[1] Plaintiffs in error demurred to the indictment on the ground 
that it did not state facts sufficient to charge an offense, under section 
215 of the Pénal Code (Comp. St. § 10385). Their demurrer was over- 
ruled, and they hâve assigned this action of the court below as error. 
The objection of the plaintiffs in error to the indictment is stated 
in the most gênerai language in their brief. They say : 

"In the flrst place, the nature, purpose, plan, and substance of the scheme 
are not set ont with sufficient particularity to acquaint the défendants with 
the nature of the charge. The scheme Is simply outlined in a général way, 
uuder which tlie proof might take a range never anticipated nor expected by 
tlie défendants. In the second place, there Is no allégation that the stock 
sold was not worth the priée paid, or that the persons referred to as 'vlctims' 
were Induced to buy and pay for anythlng that they did not actually get." 

The sufficiency of indictments under section 215 of the Pénal Code 
bas been considered so many times by this court that we deem it un- 
necessary to set out or discuss the allégations of the indictment in 

^=s>For otber cases eee sam« topic & KBY-NXJMBER in ail Key-Numbered DigesU A Indexes 
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this case. Brooks v. United States, 146 Fed. 223, 76 C. C. A. 581 ; 
Hom V. United States, 182 Fed. 721, 105 C. C. A. 163 ; Gardner v. 
United States, 230 Fed. 575, 144 C. C. A. 629; Moffatt v. United 
States, 232 Fed. 522, 146 C. C. A. 480. 

Tested by the rules laid down in the above-cited décisions of this 
court, the indictment in this case is sufficient. It allèges the nature, 
etc., of the scheme with sufficient particularity to acquaint the défend- 
ants with the nature, etc., of the charges made, and it is not sug- 
gested that the proof did in fact take a range never anticipated nor 
expected by the défendants. 

The second ground that "there is no allégation that the stock sold 
was not worth the price paid, or that the persons referred to as 'vic- 
tims' were induced to buy and pay for anything that they did not actu- 
ally get," has been decided by this court in Wine v. United States (C. C. 
A.) 260 Fed. 911, against this contention of the plaintiffs in error. 

[2] Plaintiffs in error assign as error misconduct of the district at- 
torney in making demand, in the présence of the jury, on the attor- 
neys for the défendants (plaintiffs in error) to produce the original 
of a certain letter claimed to hâve been written by the défendant E. 
J. Green to his son, the défendant E. H. Green, and of which said 
letter, at the time, the district attorney claimed to hâve in his pos- 
session a Carbon copy. The record shows this matter to hâve come 
up in the trial in the foUowing way; The assistant district attorney 
had called as a witness on the second day of the trial the young woman 
who had been a stenographer in the office of tlie défendant E. J- 
Green, and, showing her an exhibit, asked to whom the letter was 
addressed. The witness having answered, the assistant district at- 
torney said: 

"We now make demand on the attorneys for Mr. Green to produce, \t he has 
it in lus possession, the oripinal of the letter written on January 30th to Mr. 
Kllsworth H. Green, 518 Culbertson Building, 0kl." 

The court immediately intervened, saying: "You are not making 
a demand on the défendant, are you ?" To which the assistant district 
attorney replied: "Yes, sir." The court continued: 

"That will not be permitted. The jury will not consider that demand at ail. 
It is not ju.stifiable or permissible in a crlmlnal case to ask any évidence of 
the défendant." 

The assistant district attorney then said: "I was asking it only 
on the ground that it is the best évidence." To which the court re- 
plied: "It is not necessary to make a request of that kind on the de- 
fendant." The défendant Frankc, by his counsel, then intervened by 
saying : 

"The défendant Franke saves an exception to the demand made by the 
district attorney, and asks the court at this time to iustruct the jury not to 
consider that demand." 

Thereupon the court said : 

"The fundamental law in this country Is that no man can be required to 
be a vritness against hlmself, and It infringes that rule to ask at the trial for 
any document défendant possesses, even of his counsel. Therefore the es- 
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ception is well taken, • * * and you will not give any considération to It 
at ail, but disregard it altogether, and be sure you take it eut of your minds. 
In order that there may be no trouble about the point, the court rules tliat, if 
the instrument is traced to the possession of the défendant, then secondary 
évidence, or a copy, can be introduced at the trial, if otherwise admissible. 
The rule is not that way in civil cases. The best évidence must aUvays be 
introduced, and that is the original. The rule is différent in a crimiiial case. 
ïou will take out of your minds altogether any considération of the request." 

At the conclusion of the government's case in chief, 12 days later, 
counsel for the plaintiffs in error, E. H. and E. J. Green, made the 
following motion : 

"The défendants E. H. and E. J. Green iiow at this time move the court to 
discharge the jury and thèse défendants for the reason that heretofore duriug 
the trial the United States attorney, with a copy of a purported letter or in- 
strument in his hand, demanded of the défendants E. H. and Ellsvvorth J. 
Green the production of what the district attorney claimed to be the original, 
and thereby sought to compel said défendants to give testimony against them- 
selves, and unduly and unwarrantedly and without authority of law referred 
and brought to the jury's attention the faet that they were refusing to testify 
against themselves, or refusing to testify in favor of themselves, and for the 
reason that the conduct of the district attorney in making the demand was 
unwarranted, unlawful, prejudicial, and that no déduction can be made from 
it, except that it was an unwarranted référence before the jury, and ealling 
the jury's attention to the fact that they were refusing to testify in their own 
behalf or against themselves." 

Passing upon the motion at the time, the court said : 
"That matter has been considered before, and the ruling of the court was 
then and is now that the request was improper, but was taken out of the case 
as thoroughly as possible, and I think the effect of it has been taken out. For 
that reason the motion is overruled." 

Counsel for défendants (plaintiffs in error) thereupon excepted to 
the ruling of the court. 

Assuming, but not conceding, that the objection and exception of 
the plaintiffs in error, taken 12 days after the act of the assistant 
district attorney complained of, was in time, we do not think any 
préjudice restilted to the défendants (plaintiffs ifl error) by reason 
of this unseemly action of the assistant district attorney. As appears 
from the record, the court intervened immediately after the demand 
had been made, and the défendants were not required, even by the lapse 
of time, to admit or deny the possession of the letter. 

The Court advised government counsel in the présence of the jury 
that, if he could trace possession of the letter to the défendants, then 
a copy could be introduced, it otherwise admissible. The fact that 
the government failed to introduce the copy which it claimed to hâve 
at the time the demand was made, in view of this ruling by the court, 
it seems to us would tend tp create an impression (if it is to be as- 
sumed that any impression resulted in the minds of the jury) unfavor- 
able to the government. 

[3] The action of the assistant district attorney in making such a 
demand tlpon the défendants, or their counsel, iri the présence of the 
jury, was inexcusable, in view of the elementàry character of the rule 
violated and of the many décisions on the subject. However, our 
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opinion is that the prompt action of the trial court prevented any prob- 
able préjudice to plaintiffs in error. Cliadwick v. United States, 141 
Fed. 225, 72 C. C. A. 343; Dunlop v. United States, 165 U. S. 498, 
17 Sup. Ct. 375, 41 I.. Ed. 799. 

[4] Exception is also taken by the plaintiffs in error to the re- 
marks of counsel for the government in their arguments to the jury. 
They assign as error that the assistant district attorney in the open- 
ing argument — ref erring to the défendant C. H. Cochran — said : "He 
[Cochran] didn't take the stand." Counsel for the government, ap- 
parently realizing his error, immediately added: "I beg your pardon. 
I don't want to refer to him." Counsel for Cochran objected and ex- 
cepted to the statement, when, after a short coUoquy, the court said: 

"Counsel has disclaimed any intention to make the remark, and that with- 
draws It, and you will so eonsider it, gentlemen. The défendant is under no 
obligation to take the stand, and no comment can be made upon it. You will 
not allow yourselves to give any attention to such matter. The government 
has the burden of proof in the case. That is the question hère, whether it ha» 
done so by the proof beyond a reasonable doubt." 

FoUowing the statement of the court above quoted the assistant 
district attorney attempted to explain, qualify, and apologize for his 
statement, when counsel for the défendant Cochran and plaintiff in 
error E. J. Green continued to object and except. The court inter- 
vened by saying: 

"The sub.iect isn't open to comment, and counsel will proceed. No further 
explanation is necessary." 

In the closing argument of the government the assistant district 
attorney (not the assistant who made the opening argument) also com- 
mented upon the fact that the défendant Cochran had not testified in 
his own behalf in the case. This comment, it appears from the rec- 
ord, was not called to the attention of the court until the foUowing 
day, when the court, addressing counsel, said : 

"In your argument something appeared in the way of comment that the de- 
fendants, partlcularly the défendant Cochran, did not take the stand In thls 
case, or at least in the nature of an argument on that ground. That is wholly 
Improper, even though it may hâve been Inadvertent, and whether so or not, ail 
such comment and argument must be withdrawn, and sliould be by counsel in 
express terms ; and now, gentlemen of the jury, I wish to emphasize the prin- 
ciple, which is well settled, that it is not permissible to comment on the fact 
a défendant does not take the witness stand, and the court would not mention 
it, unless it came up as it has in the case. The buj-den of proof rests on the 
government to make eut an offense, each of the offenses hère charged, and 
unless that burden is met by sufficient évidence, of course, none of the offenses 
can be taken as established. That being a flixed rule, the défendant has an 
entire right to withhold his own testimony, and any testimony, and rely wholly 
on the insufficiency of the évidence for tlie prosecution. It is nothing that can 
be conimonted on or considered to his détriment in any way whatever. It is a 
spécial rnle of law that no comment is permitted upon his fallure to take the 
stand ; so you will be careful, and the court emphasizes that, to eliminate from 
your minds any thought that it is of any conséquence, or material in the case 
to any extent, that thèse défendants, any of them, if they hâve not taken the 
stand, bave not done so. Just omit that from your minds altogether. I wish 
counsel for the government, and direct counsel for the government, to with- 
draw any such argument in this case as to this défendant Cochran, and ail the 
défendants." 
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Government counsel thereupon said: 

"I withdraw that, or anything that may hâve been so conetrued; but 1 hâve 
no recollection whatever of any siich comment." 

Counsel for the défendant Cochran, and also for the plaintiff in 
error E. J. Green, objected to the remarks made by the assistant dis- 
trict attorney, and excepted to the refusai of the court to déclare a 
mistrial as to each of them. 

The record shows that the défendant Cochran was acquitted by 
the jury, notwithstanding two public prosecutors, representing the 
government of the United States, violated one of the most elementary 
of the rules obtaining in prosecutions of criminal cases in the courts of 
the nation. The fact that his failure to testify was improperly re- 
ferred to in the argument by counsel for the government did not 
préjudice his case wilh the jury is evidenced by their verdict of ac- 
quittai. If the défendant Cochran was not prejudiced, we are un- 
able to see how the défendant E. J. Green could hâve been prejudiced. 

[5] In the closing argument the assistant district attorney, referring 
to the Great Western Guarantee Investment Company, used the fol- 
lowing language : 

"The origin of ail thèse troubles originated In what is known as the Oreat 
Western Guarantee Investment Company, which name itself is a misnomer. 
The only thing about this name Is that it was 'great' in that Jesse James and 
Frank James were great. * * * It was not an 'investment' company or 
'guarantee' company; it was a misnomer from start to finish." 

To this language counsel for the plaintifts in error E. H. and E. J. 
Green at the time objected and excepted. 

We may assume that the foregoing excerpt was a part, at least, of 
the peroration of counsel's closing argument. The évidence in the 
case is not before us, but the charges contained in the indictment are. 
If the évidence sustained the charges made in the indictment, counsel 
may well be excused, if not wholly justified, in denouncing such a 
base fraud. When counsel, in their argument to the jury, do not 
go outside of the évidence in the statement of the facts of a case, the 
trial court is not required to judge with too great nicety the appro- 
priateness of the comparisons, metaphors, and other figures of speech 
with which they may seek to point the argument or adorn the 
peroration. 

"There is a degree of liberty allowable to counsel, whether for the govern- 
ment or the accused, in respect to the Une of argument they shall pursue and 
the inferences to be drawn from the évidence, which a trial judge should re- 
spect until the facts of the case are oversteppod or arguments used whicli 
plainly abuse the privilège." Chadwick v. United States, supra. 

We do not find any prejudicial error in the record, and the judg- 
ment must be affirmed. 
And it is so ordered. 



C. A. WEED & CO. V. LOCKWOOD 785 

(266 F.) 

C. A. WEED & CO. V. LOCKWOOD, U. S. Atty. 

(Circuit Court of Appeals, Second Circuit. May 26, 1920.) 
No. 245. 

1. Injunction <S=105(3) — District attomey can be restrained from prosecut- 

ing untler Lever Act, if it is unconstitutional. 

If tlie Lever Food Control Act, as amended by Act Oct. 22, 1919, 
making unlawful unreasonable cliarses for uecessaries, is uneonstitu- 
tional, prcsecutions against a dealer iti wcaring apparel for making nunier- 
ous daily sales would deprive hlm of property, so tbat such prosecution 
can be restrained. 

2. War <S=34, 33 — Peace treaty not being ratifiée!, state of war continuod, so 

as to authorize Lever Act under war powers. 

At tbe time of the national enactment of the amendment to Lever Food 
Control Act on October 22, 1919, the Senate having fniled to ratify the 
peace treaty with Germany, tbe state of war continued, and the eniorgoncy 
created tbereby was still in existence, so tbat the amendment of that act 
to is.sue an adéquate supply and adéquate distribution of necessaries, in 
View of scarcity caused by the war, was sustainable under the war powers 
of Congress. 

3. War <S='4 — Prohibition of unreasonable charges for wearing apparel within 

war powei"s. 

Control of the sale and distribution of wearing apparel by the amend- 
ment to the Lever Food Control Act of October 22, 1919, was a proper 
subiect for war législation, so titat Congress could legislate on sucb sub- 
jects under the authority of its war powers, without eontravening Const. 
art. 1, § 8, cl. 18. 

4. Constitutional lavv ®=258 — Criminal law ©=13 — Prohibition of unreason- 

aijle charges not too indefînite to inform accused of crime or violative of 
due process of law. 

The amendment of the Lever Food Control Act of October 22, 1919, 
so as to include wearing apparel within the act, and to make unlawful 
unreasonable charges for necessaries thereln defined, did not violate Const. 
Amend. 6, glving accused the right to be Informed of the accusation 
against him, or Amendment .5, requiring due process of law, though tbe 
d,-^termlnation of what is a reasonable charge is left to the jury. 

5. Constitutional lavv '^='242 — Exemption of farmers from Lever Act not dis- 

crimiratory. 

Provision of the Lever Food Control Act as amended October 22, 1919, 
exempting fanners from tbe act with respect to charges for products 
raised by them does not discilminate contrary to Constitution, since 
tbere was reason for exempting farmers in order to encourage Increased 
production by them. 

6. Constitutioral law <S=»48 — Classification nnist be obviously arbitrary to ren- 

der statute uneonstitutional. 

The power of classification enacting législation has a very broad range, 
and the classification must be palpably arbitrary to authorize judieial 
review. 

7. War 'S^='4 — Failure of Président to issue orders fixîng priées does not pre- 

vent prosecution for unreasonable charges. 

The failure of the Président to issue order flxing priées for certain 
necessaries as authorized by the Lever Food Control Act, § 1, does not 
prevent prosecution of a dealer for charging unreasonable priées for 
necessaries. 

Ward, Circuit Judge, dissenting In part. 

^=For other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
266 F.— 50 
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Appeal from the District Court of the United States for the West- 
ern District of New York. 

Bill in equity filed by C. A. Weed & Co. against Stephen T. Lock- 
wood, United States Attorney for the Western District of New York, 
défendant, to restrain and enjoin the défendant from taking any fur- 
ther proceedings upon and subséquent to the indictment against the 
plaintiff pending in the District Court, and from bringing the plaintiff 
to trial under said indictment, and to restrain the défendant from in- 
stituting any further prosecution under the act of Congress of August 
10, 1917, as amended by the act approved October 22, 1919 (41 Stat. 
297, c. 80). From an order (264 Fed. 453) denying an interlocutory 
injunction, plaintiff appeals. AfHrmed. 

Edward L,. Jellinek and Simon Fleischmann, both of Buffalo, N. 
Y., for appellant. 

Daniel J. Kenefick, Louis E. Desbecker, and Almon W. Lytle, ail o£ 
Buffalo, N. Y., for Buffalo Retail Mcrchants' Ass'n ; James O. Moore 
and Emil Rubenstein, both of Buffalo, N. Y., for Reliable Crédit Cloth- 
ing Co. ; John W. Ryan and Merritt N. Baker, both of Buffalo, N. Y., 
for Buffalo Shirt Co. ; Lyman M. Bass, of Buffalo, N. Y., for Hens & 
Kelly ; Eugène Warner, of Buffalo, N. Y., for Antwerp Diamond Co. ; 
Irving L,. Fisk, of Buffalo, N. Y., for Sultzbach Clothing Co., Inc. ; and 
Charles E. Hughes, of New York City, for National Ass'n of Cloth- 
iers and National Retail Dry Goods Dealers' Ass'n — as amici curiae. 

Stephen T. Lockwood, U. S. Atty., and Cari Sherman, Asst. U. S. 
Atty., both of Buffalo, N. Y., for appellee. 

Before WARD, HOUGH, and MANTON, Circuit Judges. 

MANTON, Circuit Judge. The grand jury for the Western dis- 
trict of New York returned an indictment against the appellant on 
the 9th day of March, 1920, charging the appellant, in 20 counts, with 
a violation of the act of Congress as amended on October 22, 1919, 
commonly referred to as the Lever Act. This bill in equity has been 
filed seeking to restrain the United States attorney for the Western 
district of New York from proceeding in the criminal action. A mo- 
tion was made for an injunction restraining the United States attorney 
pending final hearing. The government opposed the application and 
contended for a dismissal of the bill. From a déniai of plaintiff's mo- 
tion for an interlocutory order, this appeal is taken. 

[1] The right to maintain this action in equity to restrain the 
United States attorney in a criminal prosecution is challenged. The 
constitutionality of the act is involved. In addition thereto, the prop- 
erty rights and the réputation of the appellant are involved. The claim 
is that, if the act be held to be unconstitutional, the appellant will be 
deprived of its property without due or any process of law, will suffer 
repeated harassment, and may be subject to a multiplicity of prosecu- 
tions. It would suffer a great monetary loss, its réputation would be 
greatly impaired, and its good will and business, which it now owns 
possesses, and has enjoyed, will be greatly impaired, if not entirely de- 
stroyed, and thus irréparable damage will be donc to it. We think that, 
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if the appellant is right in its contention that the act is unconstitutional, 
it may maintain this action in equity. This court said in Jacob Hoff- 
man Brewing Co. v. McElligott et al., 259 Fed. 525, 170 C. C. A. 487: 

"A suit in equity to eiijoin tlie United States attorney from instituting crim- 
inal proceedings under a statute of tlie United States is manifestly a suit 
against the United States. * * * jf property rights are invaded, and tlie 
statute in question is unconstitutional, it is void, is to be treated as non- 
existent, and so no del:ense to the United States attorney. When instituting 
criniinal proceedings under it, he Is to be regarded, not as representing the 
United States in his officiai capacity, but as actiug individually." 

In Wilson, etc., v. New et al., 243 U. S. 332, 37 Sup. Ct. 298, 61 
L. Ed. 755, L. R. A. 1917E, 938, Ann. Cas. 1918A, 1024, an action, 
similar in form, was commenced against the United States attorney for 
the Western district of Missouri. The district court held that the so- 
called Eight-Hour Railroad Law (Comp. St. §§ 8680a-8680d) was un- 
constitutional, but the Suprême Court reversed the decree on the 
ground that the law was constitutional, and dismissed the bill. In the 
later case of Hammer v. Dagenhart, 247 U. S. 251, 38 Sup. Ct. .529, 
62 L. Ed. 1101, 3 A. L. R. 649, Ann. Cas. 1918C, 724, in contesting the 
constitutionality of an act of Congress involving child labor, the same 
procédure was foUowed. The Suprême Court, in both cases, consider- 
ed the merits of the claim of questioned constitutionality as to each 
act, and, while it did not in express words approve the procédure, it 
did necessarily approve it, by considering the merits of the issues raised. 

The majority of the court are of the opinion that a direct in jury to 
the property of the appellant hère would follow if the law were de- 
clared unconstitutional, and that, if such were the case, it might main- 
tain this action in equity. But we are of the opinion that the act of 
Congress does not contravene any of the constitutional provisions, and 
therefore this action cannot be successfully maintained. Act Aug. 
10, 1917, c. 53, § 4, as amended by Act Oct. 22, 1919, § 2, reads as 
f ollows : 

"That itis hërebymadeunlawful for any personwillfully • * • tomake 
any unjust or unreasonable rate or charge in handling or dealing in or with 
any neeessaries. * * * Any person violating any of the provisions of this 
section upon conviction tbereof shall be flned not exceedlng $5,000 or be 
imprisoned for not more than two years, or both : Provided, that this section 
shall not apply to any farmer, gardoner, horticulturist, vineyardist, planter, 
ranchman, dairyman, stockman, or other agriculturist, with respect to the 
farm products produced or raised upon land owned, leased, or cultivated by 
him: Provided further, that notliing in this act shall be construed to forbid 
or make unlawful collective bargaining by any co-operative association or 
other association of farmers, dairymen, gardeneriî, or other producers of farm 
products vs^ith respect to the farm prodiicts produced or raised by its members 
upon land owned, leased, or cultivated by them." 

The amendment of October 22, 1919, included in the act, among the 
neeessaries described, wearing apparel. Section 4 of the August 10, 
1917, act provided no penalty, and an infraction or violation, we held, 
was no criminal offense. Mossew v. United States (C. C. A.) 266 
Fed. 18, decided May 19, 1920. The amendment, however, provides 
a penalty, and after October 22, 1919, a violation of the act constitutes 
a criminal offense against the United States. 
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[2] The first section of the Act of October 22, 1919, refers to it 
as the Food Control Act. An emergency for législation of this char- 
acter, which makes the statute in question a war measure, has been 
held by the Suprême Court to still exist. Hamilton v. Kentucky Dis. 

Co., 251 U. S. 160, 40 Sup.Ct. 106, 64 L. Ed. . The passage of this 

act by Congress and the failure of the Senate to ratify the peace treaty 
with the German government, indicates that Congress treats the war 
as continuing and demobilization as incomplète. It must be said that 
this act, passed by Congress and approved by the Président, indicated 
an intention to support the army and navy, as well as provide a remedy 
for the evils resulting from the war, so that there may be an équitable 
distribution of such necessaries as the country has, until the natural 
scarcity by lack of production and tlie extraordinary foreign demands, 
and other causes which depress normal compétition, shall hâve subsid- 
ed, at least during the period while we are still at war. The purpose 
of the act, given in section 1, is to assure an adéquate supply and 
équitable distribution of wearing apparel. In Stewart v. Kahn, U 
Wall. 493, 20 L. Ed. 176, the Suprême Court said : 

Il « * * rpj^g power is not limitod to victories in the fleld and the disper- 
sion of the insurgent forces. It earries with it inliwently the power to gnarrt 
against the immédiate renewal of the eonflict, and lo remedy the evils whieli 
hâve arisen from its rise and progress." 

[3] Since we are still in a state of war, and the war time emergency 
has not expired. we are of the opinion that Congress could legislate, as 
it did, under the authority of its war powers, without contravening 
article 1, § 8, cl. 18, of the Constitution. During the récent war, the 
struggle between économie resources was ail important. It did much to 
make for the morale of the army and navy. Food control, as a subject 
of war législation, has been approved. Hamilton v. Kentucky Dis. Co., 
supra. Wearing apparel, declared to be one of the necessaries, is well 
witliin this sphère of législation. To so legislate does not interfère with 
the police powers of the state. Food and wearing apparel control, 
during a war emergency, are properly the subject for war législation, 
and by limiting charges for such necessaries Congress does not take 
property without due process of law. Munn v. Illinois, 94 U. S. 113, 
24 h. Ed. 79. The court, speaking through Chief Justice Waite, there 
said: 

"In their exercise It has been cnstomary in England from time immémorial, 
and in this country from its flrst colonization, to regulate ferries, commnii 
carriers, hackmen, hakers, millers, whariingers, innkeepers, etc., and in so 
doing to flx a maximum of charge to be made for services rendered, accommo- 
dations furnished, and articles sold." 

Thus it will be observed that the Suprême Court pointed out that 
the state may fix prices on ail commodities where the public has an 
interest. We think that, while a state of war exists, Congress may 
déclare that the public interest in the price of food and wearing ap- 
parel warrants législation declaring an unreasonable and unjust rate 
or charge in handling or dealing in the necessaries. 

[4] But the appellant attacks the validity of the act, saying that 
it is too vague and indefinite to constitute a valid définition of crime. 
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The enactment is said to be in contravention of Amendments 5 and 6 
of the Constitution. It is said to be in violation of Amendment 6, 
whîch provides that in ail criminal prosecutions the accused shall en- 
joy the right to be informed of the nature and cause of the accusa- 
tion, and of Amendment 5, in that it deprives dealers in wearing ap- 
parel of property and liberty without due process of law. The conten- 
tion is advanced that the language of the statute: 

"It is hereby madp unlawful for any persori willfully * * ♦ to make any 
nnjnst or nnrpasoiiable rate or charsc in hancUing or dealins in or witli any 
necpssarles, to conspire [or] combine * • • witli any other person 
* * * to exact excessive priées for any necessaries" 

• — provides or establishes no particular standard of conduct ; that ideas 
of reasonablnness and excessiveness are so vague and varient that no 
dealer can tell whether bis charges or priées are lawful, except by the 
subséquent opinion of the jury ; and it is said that a process of law 
that would condemn one to lose property or liberty for an act, without 
haviiiç previously clearly denounced the act as a crime, would rot seein 
to be due process, the argument being that the subséquent finding of a 
jury, ihertfore, expressing its opinion that the particular act constitut- 
ing the sale as unlawful at the priée charged, could not bave been 
known to the défendant, and therefore knowing it only after con- 
viction, would hâve ail of the oppressiveness of an ex post facto law. 
The contention is that the words "unjust and unreasonable" make for 
the mischief. It is said that this claim is supported by the ca'-e of 
Tozer V. United States (C. C.) 52 Fed. 917 (opinion by Justice Brewer). 
Where the statute is within the législative power of Congress, the 
courts are slow to say that they cannot understand and enforce its 
provisions. Before doing so, the courts exhaust their efforts at prac- 
tical construction. 

In Standard Oil Co. v. United States, 221 U. S. at page 69, 31 Sup. 
Ct. at page 517, 55 T. Ed. 619, 34 L. R. A. (N. S.) 834, Ann. Cas. 
1912D, 734, the Suprême Court said : 

"So far as the arsuments proceed npon tlie conception tliat in view of tlie 
generality of tlie statute it is not susceptible of being enforced by the courts, 
because it cannot he carriert out without a judidal exertion of législative 
power, they are clearly unsound. The statute cortainly generically enumerates 
the character of acts whicli it prohibits and the wrong whicli it was intended 
to prevent. The propositions, therefore, but Insist that, consistently with the 
fundamental principles of due process of law, it never can be left to Ihe 
judiciary to décide whether in a given case particular acts corne within a 
generic statutory provision. But to reduce the propositions, liowever, to this 
their tinal meaning niakes it clear that in substance they deny the existence 
of essential législative authority and challenge the right of llie judiciary to 
perform diities which that department of the governnient has exerted from 
the beginning. This is so clear as to require no élaboration. Yet let us demon- 
strate that which needs no démonstration, by a few obvious oxampies. Take, 
for instance, the famiJiar cases where the judiciary is called npon to déter- 
mine whether a particular act or acts are within a given prohibition, depend- 
ing upon wrongful intent. Take questions of fraud. Consider the power 
which must be exercised in every case, where the courts are called upon to 
détermine whether particular acts are invalid, which are, abstractiy speaking, 
in and of themselves valid, but which are asserted to be invalid because of 
their direct effect upon Interstate commerce." 
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In Miller v. Strahl, 239 U. S. at page 434, 36 Sup. Ct. at page 149, 
60 L. Ed. 364, the court said, speaking through Justice McKenna : 

"PlaintifC in error contends, further, that the statute 'is lacking in due pro- 
cesfs of law,' because 'it fails to prescribe any fixed rule of conduct.' Tlie argu- 
ment is that the requirement 'to do ail in one's power' fails to inform a man 
of ordinary intelligence what he must or must not do under given oircnm- 
stances. Rules of conduct must necessarily be expressed in gênerai terms, and 
dépend for thelr application upon circumstances, and eircumstances vary. It 
may be true, as counsel says, that 'men are differently constitnted,' some beiiiff 
'abject cowards, and few only are real heroes' ; that the brains of some peo- 
ple work 'rapidly and normally in the face of danger, wliile other people 1os(î 
ail control over their actions.' It Is manifest that rules could not be pre.scrlbed 
to meet thèse varyiug qualities. Yet ail must be brouglit to judgment, and 
what better test could be devised than the doiiig of 'ail in one's power' aw 
detennined by the circumstances? The case fails, tlierefore, iinder the rule of 
Nash V. United States, 229 TJ. S. .'ÎTS, and not under the rule of International 
Harvester Co. v. Missouri, 234 U. S. 199." 

In Nash v. United States, 229 U. S. 373, 33 Sup. Ct. 780, 57 L. Ed. 
1232, Justice Holmes said: 

"And thereupon it is said that the crime thus deflned by the stat\ito contains 
in Its définition an élément of degree as to which estimâtes may differ, witli 
the resuit that a man miglit flnd himself in prison because Jils honest judgment 
dld not anticipate that of a jury of less compétent men. The kindred proposi^ 
tion that 'the criminality of an act cannot dépend upon whether a jury may 
think it reasonable or unreasonable ; there nmst be some definiteness and 
certainty,' is cited from the late Mr. Justice Brewer, sitting in the Circuit 
Couït. Tozer v. United States, 52 Fed. 917, 919. But apart from the conimon 
law as to restraint of trade, thus taken up by the statute, the law is full of 
instances where a man's fate dépends on his estimating rightly, that is, as 
the jury subsequently estimâtes it, some matter of degree. If his judgment is 
wrong, not only may he incur a fine or a sliort imprisonment, as hère ; he 
may incur the penalty of death. * * • 'The criterlon in such cases is to 
examine whether common social duty would, under the circumstances, hâve 
suggested a more eircumspect conduct.' 1 East, P. C. 262. If a man should 
kill another by driving an automobile furiously into a erowd, he might b« 
convicted of murder, however little he expected the resuit." 

The so-called "rule of reason," as announced in Standard Oil Co. 
V. United States, 221 U. S. 1, 31 Sup. Ct. 502, 55 L. Ed. 619, 34 L. R. 
A. (N. S.) 834, Ann. Cas. 1912D, 734, and United States v. American 
Tobacco Co., 221 U. S. 106, 31 Sup. Ct. 632, 55 L. Ed. 663, has changed 
the rule as laid down in the Tozer Case. Practically ail common-law 
crimes were originally defined by the common opinion of people, which 
found expression in the judgment of juries and courts. In everyday 
practice in the civil courts, questions of fact are determined by what 
a jury considers a reasonable time for performance, or substantial per- 
formance. In tort cases, involving négligent conduct, the verdict of 
the jury lays down a standard of reasonable and ordinary care and 
diligence, and the conclusion of the jury answers the question of what 
the défendant should hâve done or refrained from doing, or what act 
of commission or omission is branded as unreasonable and careless 
in the exercise of due diligence. Thus large verdicts are awarded, and 
consequential payments made therefor daily in commercial life. Some 
of the criminal statu tes are dépendent upon how reasonable men would 
conduct themselves under similar circumstances. Questions of fraud 
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and deceît are answered by determining what reasonable conduct 
would hâve dictated to the person charged with the fraud and deceit. 
Undue and unreasonable restraints in trade are determined as questions 
of fact. "Unfair methods of compétition" hâve been declared ob- 
jectionable by Congress, and the statute has been declared constitution- 
al. Sears Roebuck v. Fédéral Trade Comm., 258 Fed. 307, 169 
C. C. A. 323, 5 A. L. R. 358. There it was said: 

"If the expression 'unfair metliods of compétition' Is too uncertain for 
use, then under tlie same condemnation would fall the innunierable statutes 
which predlcate rlgbts and prohibitions upon 'unsound mind,' 'undue influence,' 
'unfaithfulness,' 'unfair use,' 'unflt for cultivatlon,' 'unreasonable rate,' 'unjust 
discrimination,' and the like." 

In the criminal side of the court statutes are enforced daily which 
prohibit schemes to defraud, and there are no schedules of acts or spé- 
cifie définition of the forbidden conduct. There is left to the courts 
freedom to condemn any new or ingenious way that was unknown at 
the time the statutes were enacted. In determining what is an unjust 
and unreasonable rate, many éléments may be submitted to the jury, 
the cost priée to the marchant, his overhead charges, his rent, what is 
a customary and usual margin of profit as it exists in the trade, the 
length of time he carried the article, and his interest charges may also 
be of importance. The défendant can be generally guided by thèse 
éléments, which should plainly lead him between the extrême of the 
obviously illégal and the plainly lawful. 

[5, 6] It is contended that the statute in question is an arbitrary class 
législation, and therefore in violation of the Constitution. Section 4 
provides : 

"Provided, that this section shall not apply to any farmer, gardener, liortl- 
culturist, vineyardist, planter, ranchman, dairyman, stockman, or other agri- 
cultnrist, with respect to the farm products produced or raised upon land 
owned, leased, or cultivated by him." 

It is argued that farmers, gardeners, ranchmen, dairymen, or stock- 
men, or other agriculturists, with respect to other farm products, 
may make unjust and unreasonable rates and charges with im- 
punity, but that, if the miners of coal, manufacturers and dealers in 
farm machinery and equipment, refiners of sugar, or dealers in food 
products do so, they violate the act. Therefore there is a discrimination 
of class. The power of classification has had a very broad range. In 
Atchison, Topeka & Santa Fé R. R. Co. v. Matthews, 174 U. S. 96, 19 
Sup. Ct. 609, 43 Iv. Ed. 909, the court said : 

"The very idea of classification is that of inequality, so that it goes without 
saying that the fact of inequality in no manner détermines the matter of con- 
stitutionality." 

Whether it would hâve been better policy to hâve included the farm- 
er or ranchman, or not to hâve made such a comprehensive classifi- 
cation as the statute does, is not within our province to décide. Wheth- 
er the existing circumstances and the times call for such a rule of 
conduct as to exclude farmers from the purposes of the act w^s a 
matter for the Congress to décide. Congress could make this classi- 
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fication, and it be held not in contravention of the Constitution. Inter- 
national Harvester Co. v. Missouri, 234 U. S. 199, 34 Sup. Ct. 859, 58 
L. Ed. 1276, 52 h. R. A. (N. S.) 525. 

Some latitude must be allowed to législative judgment in selecting 
the basis of community. It must be palpably arbitrary to authorize a 
judicial review of it, and it cannot be disturbed by the courts unless 
they can see clearly that there is no fair reason for the law that would 
not require with equal force its extension to others whom it leaves un- 
touched. Mo., Kan. & Tex. R. v. May, 194 U. S. 267, 24 Sup. Ct. 638, 
48 L. Ed. 971 ; Wilhams v. Arkansas, 217 U. S. 79, 30 Sup. Ct. 493, 54 
L. Ed. 673, 18 Ann. Cas. 865. Hère Con9:rcss has limited the exemp- 
tion from the opération of the statute to farmers, gardeners, and agri- 
culturists only with respect to products of the land produced upon land 
owned, leased, or cultivated by them. Congress may hâve had in mind 
the encouragement of the farmers to larger production. It was es- 
sential to hâve full production frrm land in the emergencv. 
. In German Alliance Ins. Co. v. Supt. of Ins., 233 U. S. 389, 34 Sup. 
Ct. 612, 58 L. Ed. 1011, L. R. A. 1915C, 1189, the court said: 

"A citation of casses is not nocessary, nor for the général principle that a 
discrimination is valid, if not arbitrary, and arbitrary in the législative sensé, 
that is, outside of that wide di.scretion which a Législature may exercise. A 
législative classification may rest on narrow distinctions. Législation is ad- 
dressed to evils as they may appear, and oven degrees of evil may détermine 
its exercise." 

We thiiik Congress may well, as it did, legislate exempting the farin- 
er exercising its w^ar pow^ers under the Constitution. 

[7] While it is true that Congress conferred on the Président by the 
statute the power to fix priées, as section 1 of the act provides : 

"The Président iiS authorized to make such régulations and to issue such 
orders as are essential effectively to carry out the provisions of this act." 

The appellant complains that no orders were issued with référence 
to wearing apparel, but this was a power which the Président could 
hâve exercised, had he thought the circumstances warranted it. He 
likewise need not make orders in référence to fixing priées as to wearing 
apparel. Such orders, if issued, would not add to the terms of an act 
of Congress and make conduct criminal which such laws leave un- 
touched. United States v. United Verde Copper Co., 196 U. S. 207, 
25 Sup. Ct. 222, 49 L. Ed. 449. He can neither ah-idge nor enlarge 
the criminal responsibilities under the statute. Indeed, it is obvious 
that he could not fix a maximum rate of charge on wearing apparel as 
a foundation for laying indictments. The statute fixes it in the terms 
of unjust and unreasonable rates and charges. 

We find no error in denying the injunction below. The order is af- 
firmed. 

WARD, Circuit Judge (concurring). While I agrée with the ma- 
jority of the court that the Lever Act is constitutional as a war measure, 
I think the court below, sitting in equity, had no jurisdictiou of a bill 
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to enjoin the United States attorney from instituting the prosecution 
under it. 

The majority of the court hold that there is such a direct injury to 
the plaintiff's property rights as to justify the injunction, if the act be 
unconstitutional. But, as we hâve held the act to be constitutional, 
any inquiry as to injury is irrelevant and obiter. Conceding, for the 
purpose of argument only, that there was such an injury, the court 
could do nothing in the suit, because the other condition of jurisdic- 
tion that the act was unconstitutional, or, if constitutional that the 
United States attorney was exceeding his authority, does not exist. 
We se held in lioffman v. McElligott (D. C.) 259 Fed. 525. Yet the 
interlocutory order denying the injunction is affirmed, and the cause 
left to go on to final hearing, although the court can never give any 
relief whatever. I think the bill should hâve been dismissed by the 
court below and by this court, as was done in the case of Dryfoos v. 

Edwards, 251 U. S. 146, 40 Sup. Ct. 106, 64 L. Ed. (opinion of the 

Suprême Court, December 15, 1919). 

In the cases of Wilson v. New, 243 U. S. 332, 37 Sup. Ct. 298, 61 
L. Ed. 755, L. R. A. 1917E, 938, Ann. Cas. 1918A, 1024, and Ham- 
mer v. Dagenhart, 247 U. S. 251, 38 Sup. Ct. 529, 62 L. Ed. 1101, 
3 A. L'. R. 649, Ann. Cas. 1918E, 724, the bill allcged direct injury to 
the plaintiff's property and that the acts in question were unconstitu- 
tional. In each case the United States attorney moved to dismiss on 
the ground that the act was constitutional and the bill without equity. 
This motion admitted the allégations as to the injury to the plaintiff's 
property. The Suprême Court, finding the act constitutional in the 
Wilson Case, dismissed the bill. On the other hand, finding the act 
unconstitutional in the Hammer Case, and direct injury to plain- 
tiff's property rights being admitted, it affirmed the final decree grant- 
ing the injunction. In Ruppert v. Caffey, 251 U. S. 264, 40 Sup. Ct. 
141, 64 L. Ed. , the bill contained allégations of direct and irrépar- 
able injury to plaintiff's property and the motion was for a preliminary 
injunction. The United States attorney moved to dismiss the bill for 
v/ant of jurisdiction, and it was so dismissed. 

If we had held the act to be unconstitutional, it would then bave been 
necessary to détermine whether there was such an injury to the plain- 
tiff's property as iustified jurisdict-on in equity. On this po'nt I think 
there was not. The defendant's réputation, crédit, and good will, one 
or ail, wdl be as much affected as if the indictment, instead of con- 
taining 20 counts, had contained but one. The United States attorney 
in h's affidavit dénies that he is mnking anv charges against the de- 
fendant, except those contained in this particular indictment, or that 
he has threatened further indictments. The défendant is not prevent- 
ed from selling its stock of wearing apparel at just and reasonable rates 
and charges, because it has been prosecuted for selling thèse particular 
garments at what is alleged to be an unjust and unreasonable rate or 
charge. If wrongfully convicted, it will hâve a perfectly adéquate 
remedy by writ of error direct to the Suprême Court. 

I think the bill should bave been dismissed by the court below, and 
should now be dismissed in this court, for want of jurisdiction. 
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HOUGH, Circuit Judge (concurring). With the main argument and' 
conclusion of Judge MANTON I agrée, and what follows is but to 
emphasize some matters thought important. Whether "property rights 
are invaded" is a question of degree. Yet oftentimes the degree of in- 
vasion is a test of équitable jurisdiction. Thus there is usually no- 
différence in material kind between a single act of nuisance and a con- 
tinuing nuisance. So hère ; for one making a sale a month might per- 
haps continue to exist in a business sensé under this statute ; he could 
find out whether he was a criminal before he was ruined. But a retail 
storekeeper, who cannot do a day's business without running the risk 
of perhaps a thousand indictments, is sufïering a very real invasion. 

When the Lever Act was amended, this country was and still is in 
a State that may be described as "officiai war." This is substantial!}^ 
the finding of the Kentucky Distilleries Case, supra. It may be likened 
to the European "state of siège," and continues in Congress ail the 
war powers of the United States. If we were in a state of "officiai" 
peace, this statute would in my judgment be unconstitutional, under 
International Harvester Co. v. Kentucky, 234 U. S. 216, 34 Sup. Ct. 
853, 58 L. Ed. 1284. The condemnation there expressed (especially at 
page 223) is applicable hère word for word. It would also be constitu- 
tionally obnoxious because it is a gross pièce of class législation; in- 
capable of distinction from that condemned in Connolly v. Union, etc., 
Co., 184 U. S. 540, 22 Sup. Ct. 431, 46 L. Ed. 679. But the statute is 
begotten by war, and is constitutionally excused (i. e., justified) by the 
war power, which is superior to, and not to be measured by, the police 
powers of the several states. 

Police powers generally are "nothing more or less than the powers 
of government inhérent in every sovereignty to the extent of its domin- 
ion." The License Cases, 5 How. at page 583, 12 L. Ed. 256. A state 
can neither déclare nor conduct a war ; the United States can, and the 
greater the sovereign the greater the power. The United States can 
conduct a war in its own way, and the national sovereignty, dominion, 
or war power extends to every war necessity, of which the Congress 
is the sole judge. Congress décides that the necessity exists, and meets 
it in its own discrétion, subject only to some procédural restrictions in 
favor of Personal liberty, indicated, but not delimited, by Ex parte 
Milligan, 4 Wall. 2, 18 L. Ed. 281 and kindred décisions. 

In regulating civil and commercial life in war time, the nation, 
through the Congress, is exercising the first law of nature, self-de- 
fense, whereof the limits are incapable of predetermination. But it is 
surely within those limits to fix priées by législative fiât and punish 
every man varying theref rom ; the présent statute does not go that far, 
for practically it asks the usually soft-hearted jury to issue the fiât. 
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YOUNGBLOOD v. UNITED STATES. 

(Circuit Court of Appeals, Elghth Circuit. July T, 1020.) 
No. 5532. 

1. Criminal law "^=901 — Motian to direct verdict after goveminent's case 

waived by introduction of évidence. 

Acoused walves errer in tlie rulliig of tlie trial court denylng hls 
motion for dlreeted verdict at the close of tlie government's case by there- 
after Introducing testimony in hls défense. 

2. Criminal lavp <^=>395 — Evidence tliat articles défendant was diarged with 

stealing were taken witliout search warrant inadmissible. 

In a prosecutlon for perjury in testimony by accused in hls own behalf 
In a former prosecutlon for larceny from Interstate commerce, évidence 
that the articles défendant was accused of stealing vrere taken from hls 
possession by the sheriff without a .search warrant was properly excluded ; 
the means by whieh compétent évidence Is procured being a collatéral 
Issue, whlch should not be determlned at the main trial. 

3. Searches and seizures <©=97 — In prosecutlon in fédéral court, unlawful 

seizure by state officer is no défense. 

It Is no défense in a prosecutlon In the fédéral courts that évidence in- 
.troduced against accused was obtalned by unlawful search, where the 
search was made by a state officer, who made no claim to act under anj 
fédéral authority. 

4. Perjury €=>15 — Conviction for false testimony in ovra défense as to eviden- 

tiâl matter pennissible after acquittai of crime. 

A défendant, who testified in hls own défense, may be prosecuted for 
false testimony as to a subordlnate evidentlal matter, not a mère déniai 
of the entire charge, notwithstandlng au acquittai in the case in which 
the testimony was given. 

In Error to the District Court of the United States for the District 
of North Dakota ; Charles F. Amidon, Judge. 

Ray C. Youngblood was convicted of perjury, and he brings error. 
Affirmed. 

L. A. Simpson, of Dickinson, N. D. (E. T. Burke, of Bismarck, N. 
D., on the brief), for plaintiff in error. 

Melvin A. Hildreth, U. S. Atty., of Fargo, N. D. (Samuel L. Nuch- 
•ols, of Mandan, N. D., and Philip Elliott, Asst. U. S. Attys., of 
Fargo, N. D., on the brief), for the United States. 

Before SANBORN and CARLAND, Circuit Judges, and TrIÊ- 
BER, District Judge. 

TRIEBER, District Judge. The plaintiff in error, hereafter re- 
ferred to as the défendant, seeks by this writ of error to reverse a judg- 
ment of conviction on an indictment charging him in two counts with 
the crime of perjury. Although found guilty on both counts and sen- 
tenced to imprisonment on each, the confinement is concurrent. 

Without setting out ail the formai allégations in the indictment, the 
sufEciency of which is not questioned, it charges the défendant, in the 
first count, with having sworn f alsely while a witness in his own behalf 
in a cause pending in the District Court of the United States for the 
District of North Dakota, in which he and another défendant were 

.®s»For other cases see same topic & KEY-NUMBBR in ail Key-Numbered Dtgests & Indexe» 
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charged with the crime of larceny from an interstate railroad car. 
The second count charges him with having svvorn falsel}', while tes- 
tifying in the same case, in which he was charged in the second coiint 
of the indictment, with having in his possession certain articles which 
had been stolen from a railroad car in process of transportation in 
interstate commerce, knowing that they had been feloniously stolen 
from such a car. 

Although it is alleged in the assignment of errors that the court 
erred in denying defendant's motion to direct a verdict of acc|uittal at 
the close of the govemment's évidence, and again at the close of ail 
the testimony in the case, the record fails to show that such motions 
were made at any time in behalf of the défendant; but, as the defend- 
ant's Personal liberty is involved, we hâve considered the assignment 
that the court erred in refusing to direct a verdict of acquittai at the 
close of ail the testimony. 

[1] As to the déniai of the motion for a directed verdict at the close 
of the government's testimony, even if it had been made, it could not 
be considered by this court, as it was waived when the défendant in- 
troduced testimony in his défense. A careful reading of the testimony 
satisfies beyond question that, unless the court erred as a matter of law 
in submitting the cause to the jury, it committed no error. The errors 
of law, although not complained of in the assignment of errors, nor 
discussed in the brief of counsel for défendant, were presented in the 
oral argument, and will be considered by the court. 

[2] It is claimed that the court erred in sustaining objections to testi- 
mony ofifered in behalf of défendant that the articles, alleged to hâve 
been stolen and foimd in the defendant's résidence by the sherifï of 
Golden Valley county, N. D., were seized by the sheriff after a search 
of his home without a lawful search warrant. No request had been 
made to the court before the trial of the first cause or this cause for 
a return of the goods thus seized by the sherifï, or an orcler restraining 
the prosecuting officer of the United States from introducing évidence 
obtained from the alleged unlawful search. 

The leading case on this subject, unon which both parties rely, is 
Weeks V. United States, 232 U. S. 383. 34 Sun. Ct. 341, 58 L. Ed. 
652, L. R. A. 1915B, 834, Ann. Cas. 1915C, 1177. But this case does 
not sustain defendant's contention. It was there held that while, upon 
an application by the défendant charged with the commission of a 
crime, it is the duty of the court to order the return of ail papers, docu- 
ments, and articles seized by officiais of the United States without a 
légal search warrant, the court will not, at the trial of the charge 
permit a collatéral issue to be raised as to the source of compétent 
testimonv, citing with approval Adams v. New York, 192 U. S. 585, 
24 Sup. Ct. 372, 48 L. Ed. 575, 1 Greenleaf, § 254a, and the case note 
to State V. Turner, 136 Am. St. Rep. 129, 135. The court in referring 
to that note said : 

"After citing nnmerous cases the editor says : 'The underlyiug prineiple of 
ail thèse décisions obviously is, tliat the court, when engagod in the trial of a 
crlminal action, will not take notice of the manner in which a witness has 
possessed hiniself of papers or other ehattels, subjects of évidence, which are 
material and properly offered in évidence, l'eople v. Adams, 170 N. Y. 351, !)S 
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Am. St. Rep. 675, 68 N. E. 636, 63 L. R. A. 408. Such an investigation is not 
iuvolved necessarily in the litigation In chlef, and to pursue it would be to 
hait in the orderly progress of a cause, and consider incidontally a question 
which has happened to cross tlie path of such litigation, and which is whoUy 
independent thereof .' " 

See, also, Farmer v. United States, 223 Fed. 903, 908, 139 C. C. A. 
341. 

As no application for the return of the articles alleged to hâve been 
unlawfully seized was made, the court committed no error in refusing 
to permit évidence to be introduced to show that the search and seizure 
were without a lawful search warrant. 

[3] Another ground upon which the court properly sustained the 
objection, as determined in Weeks v. United States, is : 

"As to the papers and property seized by the pollcemen, it does not appear 
that they acted lander any claim of fédéral authoriry, such as would make the 
amendment applicable to such unauthorisiod seizuros. The record shows that 
what they did by way of arrest and starch and seizure was donc bofore the 
finding of the indictment in the fédéral court, under what .supposed right or 
authority does not appear. What remédies l]u> défendant may hâve against 
tliem \ve nt-ed not inquire, as the Fourth Amendment is not directe;! to indi- 
vidual misconduct of such officiais. Its limitations reach the fédéral govern- 
ment and Its ageneies." 

In the instant case the record shows that the search and seizure were 
made by the sheriff of that county, an officer of the state of North 
Dakota, before the indictment in the fédéral court had been returned, 
and there is nothing to show that the sheriff acted under the authority 
of a fédéral officiai. Silverthorne Lumber Co. v. United States, 251 

U. S. 385, 40 S, Ct. 182, 64 L. Ed. , also relied on by the défendant, 

does not sustain his contentions. What was determined in that case 
was that the court may not compel parties charged with the violation 
of a pénal law of the United States to produce books and documents 
before the grand jury to be used in regard to alleged violations of the 
statutes of the United States by them. 

[4] The next contention on behalf of the défendant is that, the de- 
fendant having been tried on the larceny charge and acquitted, he can- 
not be tried for the crime of perjury alleged to hâve been committed 
while testifying at the trial of that cause in his own behalf. In Allen 
V. United States, 194 Fed. 664, 114 C. C. A. 357, 39 h. R. A. (N. S.) 
385, this same question was in issue and the court in a very able opin- 
ion, citing numerous authorities, held that one may be convicted of 
perjury for testifying falsely in his own behalf on his trial for a crime 
of wKich he is acquitted, and is not thereby twice put in jeopardy for 
the same offense, but the government should not institute a prosecution 
for perjury on substantially the same évidence presented on the first 
trial. 

A full list of authorities on this question will be found in the case 
notes in 39 L. R. A. (N. S.) 385, and L. R. A. 1917B, 738. In Cobper 
V. Commonwealth, 106 Ky. 909, 51 S. W. 789, 59 S. W. 524, 45 U- 
R. A. 216, 90 Am. St. Rep. 275, a différent conclusion was reached, but 
in Teague v. Commonwealth, 172 Ky. 665, 189 S. W. 908, L. R. A. 
1917B, 738, that case was expressly overruled by the Court of Appeals 
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of Kentucky. Nor does Chitwood v. United States, 178 Fed. 442, 101 
C. C. A. 342, decided by this court, appîy to the facts in this case. 
While the court held that upon the facts in that case, he should not 
hâve been tried for perjury, it qualified it by saying: 

"We do not mean that an acquittai necessarily prevents a subseauent convic- 
tion for perjury committed by the aceused at the trial. But If the partlcular 
testimony alleged to be false is as gênerai and broad as the charge of the 
crime — ^in other words a déniai of gullt — a trial for perjury is vlrtually a 
second trial of the prior case. This is illustrated in Cooper v. Commonwealth, 
supra. In a trial of a man and woman for adultery, the man swore he never 
had sexual intercourse with her. They were acquitted. He was then indleted 
for perjury in so testifying ; but it was held the charge could not be sustained. 
If, however, the false swearing, like in the case at bar, Is as to a subordlnate 
evidential matter, and not a niere gênerai déniai of the entire charge, an in- 
dictment for perjury may be upheld, notvvithstanding the prior acquittai. But 
the évidence should be confined to the narrower issue, and not be given sueh 
a range as to amount to a retrial of the flrst case. A former acquittai, and 
perjury in testifying about the confession, were not necessarily ineonsistent. 
Both may hâve existed. The accused was not, therefore, entitled to hâve the 
record of the former admitted as a bar to the proseeutlon for the latter." 

There are other assignments of error as to the admission of some 
évidence, but a careful examination fails to convince that the court 
committed any error. 

Finding no error in the record, the judgment is affirmed. 



GRAFF FUBNACE CO. v. SCRANTON COAL CO. 

(Circuit Court of Appeals, Third Circuit. July 30, 1920.) 
No. 2502. 

1. Judgnwnt <S=>948(1) — Défense of res judicata must be pleadwl. 

The défense of res judicata must be both pleaded and proved. 

2. Appeal and error <S='916(2) — Appellatc court will assume, in absence of 

objection, that défense of res judicata was properiy raised. 

Where the District Court entered a judgment for défendants on the 
pleadlngs on the ground of res judicata, though that défense was not 
pleaded in the affidavit of défense, and no point was made on writ of er- 
ror of the failure to speeiflcally plead it, the appellate court will assume 
that the défense was properiy presented below. 

3. Judgment «^^609, 713(3) — Subséquent suit on différent cause of action 

barred only as to matters litigated. 

Where the subséquent suit between the same pai'ties is based on the 
same cause of action, the prior judgment concludes ail matters whlch 
might hâve been litigated In the prior action ; but, if the subséquent suit is 
on a différent cause of action, the prior judgment concludes only issues 
actually litigated. 

4. Action <§=>! — "Cause of action" comprises acts necessary to prove. 

The "cause of action" Is the ground on whlch the action may be sus- 
tained, and comprises evcry fact wliich plaintiff must prove to obtain judg- 
ment, or whlch the défendant may traverse. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Cause of Action.] 

^sjFor otber caaes see same toplc & KBY-NUMBBR lu ail Key-Numbered Digests & Indexes 
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5. Judgment <S=>590(5) — Causes of action removed from former case by 

amendment not ineluded. 

Where the state law recognizes separate causes of actions for damage 
to surface by breach of duty to support, by négligent mining, and by 
removal of latéral support, a former judgment is not conclusive against re- 
covery for négligent mining, where tliat issue was eliminated from tbo 
bill by amendment. 

6. Judgnient «^SQOCS) — Cause of action may be withdrawn before décision 

vvithout being barred. 

Where amended bill In previous action stated two causes of action, 
plaintiff could wlthdraw before hearing either of them, and not be ban-ed 
from renewing the cause of action so withdrawn. 

7. Judgment ©=590 (2) — Décision of state Suprême Court limited to cause of 

action decided below. 

Where the décision of the state lower court was based solely on déniai 
of plaintiffs right to vertical support of the surface, the décision of the 
state Suprême Cîourt that plaintiff was not entitled to surface support, 
though gênerai enough to include latéral as well as vertical support, must 
be restricted to the question of the vertical support, so as not to bar a 
subséquent action for damages caused by withdrawal of latéral support. 

8. Mines and minerais '^='55(2) — Réservation of mining rights in grant of 

surface dœs not authotize removal of latéral support. 

The réservation in a grant of surface of the right to mine coal there- 
under without any liability whatsoever does not authorize the removal of 
latéral support from the surface by mining the coal under adjacent lands. 

9. Mines and minerais <S=>55(6) — Réservation of surface held to release dam- 

ages for négligent mining. 

A réservation, In the grant of surface lands, of the rlght to mine the 
coal thereunder without incurriug in any event whatever any liability for 
injury to the surface, prevents recovery by the holder of the surface 
rights of damages to the surface caused by négligent mining. 

Bufflngton, Circuit Judge, dissenting in part. 

In Error to the District Court of the United States for the Mid- 
dle District of Pennsylvania ; Charles B. Witmer, Judge. 

Action by the Graiï Furnace Company against the Scranton Coal 
Company. Judgment for défendant, and plaintiff brings error. Af- 
firmed in part, and reversed in part. 

Thomas P. Duffy, of Scranton, Pa., for plaintiff in error. 
John P. Kelly and James E. Burr, both of Scranton, Pa., for de- 
fendant in error. 

Before BUFFINGTON and WOOLEY, Circuit Judges, and 
RELLSTAB, District Judge. 

REELSTAB, District Judge. In this case the United States District 
Court entered judgment for the défendant on the pleadings, on the 
ground that the questions sought to be litigated had been settled by 
a decree of the Pennsylvania state court in a suit between the same 
parties. The suit is by the owner of the surface estate, to recover 
damages from the owner of the underlying minerai estate, for in- 
juries sustained by the subsidence of such surface. The lands are 
situated in the state of Pennsylvania. In the District Court, on 
motion of the plaintiff, its original and amended bills and the de- 
fendant's answer, filed in the state court suit, were made a part o£ 

^=9For other cases see same toplc & KBY-NUMBER in ail Ker-Numbered Digests & Indexes 
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the record in this case. The injuries complained of are the same 
in both suits. As the court below disposed of the case on the plead- 
ings, a référence to those fîled in both suits is necessary. 

The pleadings in the state court suit show that the plaintiff there 
sought to enjoin the défendant from mining its coal from underneath 
the surface of plaintiff's lands "in any other than a légal, careful, 
and vvorkmanlike manner, and from mining * * * without leav- 
ing or erecting sufficient pillars and artificial supports to fuUy pro- 
tect the surface of said land," and to recover the damages "already 
suffered, by reason of the illégal mining of the défendant under 
the surface of said tract of land, and under the surface of lands ad- 
jacent thereto." In that suit the plaintiff filed original and amended 
bills. In the original bill plaintiff alleged that it had the right of 
support for the surface of such lands, both vertically and laterally; 
that it had been injured in such right on two occasions, on both of 
which a serious cave-in occurred. 

As to the first of thèse, the plaintiff alleged that it was due to the 
"unskillful, négligent, and careless manner in which the mining opér- 
ations of the défendant had been * * * carried on," and that 
the second was due to the "improper mining underneath said land 
and underneath land adjacent thereto." It further alleged that such 
injuries were due to "illégal, reckless, careless, and négligent mining 
and removal of coal and pillars from underneath the surface of said 
land and of lands adjacent thereto, without leaving or providing 
sufficient vertical and latéral support to support the surface of said 
land"; that such mining was what is known as the "robbing of 
pillars * * * left standing since previous mining"; and that 
défendant had "not left sufficient pillars and supports to fully sus- 
tain and protect the surface of plaintiff's lands, * * * {^ viola- 
tion of law and in violation of its duty to leave sufficient pillars or 
supports to support the surface without disturbance." 

In its amended bill, a substitute for the original, the allégations 
that plaintiff had the right of support, both vertically and laterally, 
are reiterated. However, in assigning the causes of the injury, the 
amended complaint did not in terms charge illégal, unskillful, and 
reckless mining, but only that the injuries were due to "the mining 
opérations of the défendant, * * * jfjg withdrawal of the surface 
support by mining opérations of the défendant underneath said land 
and underneath lands adjacent thereto," and the "removal of coal 
and pillars from underneath the surface of said land and of lands 
adjacent thereto, without leaving or providing sufficient vertical and 
latéral support to support the surface of said land." In ail other 
respects, including the allégations of robbing or destroying the pil- 
lars necessary to insure sufficient support for the surface of plaintiff's 
land, in violation of law and duty, and the relief sought, the two bills 
were the same. 

The défendant answered only the original bill, but its answer was 
treated as applicable to the amended bill. Besides making a gênerai 
déniai to the plaintiff's pertinent allégations, this answer asserted the 
defendant's right to mine under the land described in plaintiff's bill. 
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and aiso that it was not mining under such lands "at the time said 
bill was filed, so as to endanger the surface thereof." 

In its déclaration filed in the District Court the plaintifif alleged that, 
in mining and removing the coal underlying the plaintiflf's and ad- 
joining lands, the défendant fired "large quantifies of dynamite and 
other high explosives under said land, or under adjoining land"; 
that the concussions and vibrations of air therefrom "were heard and 
felt on the surface of said land" ; that the plaintiff vi^as injured in its 
surface and property rights by the defendant's failure to provide 
latéral support for such land, and by "the careless, unskillful, and nég- 
ligent manner in vvhich défendant conducted its aforesaid mining 
opérations" ; that plaintiiï's "claim to surface support was decided 
adversely to it" in its suit against the défendant brought in the state 
court of Pennsylvania ; that the question of its "right to latéral sup- 
port or of the négligent mining of défendant was not raised, consid- 
ered, or decided"' in that suit. 

The pbintifif's allégation that its right to latéral support was not 
raised in the state court suit is erroneous. Such right was distinctly 
asserted in both the original and amended bills, and was put in is- 
sue by the defendant's answer. 

[1, 2] In the présent suit the défendant interposed no answer, but 
filed an affidavit of défense, intended only to raise questions of law. 
This affidavit is couched in the most gênerai language, and in no way 
suggests the défense of res judicata. Such a défense should be both 
pleaded and proved. Southern Pac. Ry. Co. v. United States, 168 
U. S. 1, 18 Sup. Ct. 18, 42 L. Ed. 355 ; United States v. Bliss, 172 U. S. 
321, 19 Sup. Ct. 216, 43 L. Ed. 463; Delaware, L. & W. R. Co. v. 
Kutter (C. C. A. 2) 147 F. 51, 77 C. C. A. 315. However, as the 
case was disposed of by the District Court on the ground of res 
judicata, and as no point is made hère of the defendant's failure to 
specifically plead that défense, this court will assume that it was 
properly presented (perhaps by stipulation), and will proceed to 
consider whether it is applicable to the présent suit. 

In approaching the question of estoppel by the former judgment, 
it is well to keep in mind that the plaintiff in the présent suit asserts 
that the injuries sustained by it were occasioned in two ways, one 
through négligent mining, and the other by depriving it of latéral 
support. As noted, thèse grounds, with the additional one of being 
deprived of vertical support, were alleged by the plaintifif in its orig- 
inal bill in the suit in the state court. 

[3] In Cromwell v. County of Sac, 94 U. S. 351, 24 U. Ed. 195, 
the leading case expressing the modem rule of res judicata, the dif- 
férence in the effect of a judgment as an estoppel in a later action 
between the same parties, where the suits are upon the same or a dif- 
férent cause of action, is stated to be : 

"In the former case [on the same demand] the judgment, If rendered upon 
the merits, constltutes an absolute bar to a subséquent action. It is a flnality 
as to the claim or demand in controversy, eoneluding parties and those In 
privity with them, not only as to every matter which waS offered and received 
to sustain or defeat the claim or demand, but as to any other admissible mat- 
ter which might hâve been oftered for that purpose. • « ♦ But, where thé 

266 F.— 51 
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second action between thesame parties Isupon a différent claim or demand, the 
judgment In the prier action opérâtes as an estoppel only as to tliose matters 
In issue or points controverted, upon the détermination of which the finding or 
verdict was rendered." 

[4] As the défendant contends tliat the différent grounds assert- 
ed by the plaintiff in its suit in the state court, as the cause of the in- 
juries complainéd of, constitute but one cause of action, we shall 
first consider that contention. The term "cause of action" is vari- 
ously used, and sometimes loosely and indefinitely applied. It is er- 
roneous to regard it as synonvmous with "remedy." The Haytian 
Republic, 154 U. S. 118, 128, 14 Sup. Ct. 992. 38 L. Ed. 930; Emory 
V. Hazard Powder Co., 22 S. C. 476, 53 Am. Rep. 730. While there 
can be no cause of action without an injury, there may be injury 
without a right (cause) of action. To constitute a cause of action, 
there must be both a légal right and a wrongful invasion of it. ît 
is "the ground on which an action may be sustained." Black's Eaw 
Dict. (2d Ed.) p. 178. It is "that which produces or effects the re- 
suit complainéd of." Noonan v. Pardee, 200 Pa. 474, 50 Atl. 255, 55 
h. R. A. 410, 86 Am. St. Rep. 722. It comprises every fact which 
the plaintiff must prove to obtain judgment, or, conversely, every 
fact which the défendant mav traverse. Chesapeake & Ohio Ry. 
Co. V. Dixon, 179 U. S. 131, 21 Sup. Ct. 67, 45 L. Ed. 121; Brad- 
ford V. Southern Ry. Co., 195 U. S. 243, 249, 25 Sup. Ct. 55, 49 h. 
Ed. 178. The injury sustained, while single, may be due to the in- 
vasion of more than one légal right. But only that declared upon in 
the plaintiff's pleadings is the cause of action of that particular suit. 
Torrence v. Shedd, 144 U. S. 527, 12 Sup. Ct. 726, 36 L. Ed. 528. 
"The true test of the identity of causes of action is the identity of 
the facts essentîal to their maintenance." Union Cent. Eife Ins. Co. v. 
Drake (C. C. A. 8), 214 F. 536, 131 C. C. A. 82. 

[5] In Pennsylvania land strata can be separated, and the coal 
owned in fee by one person and the surface by another. The courts 
of that State recognize a distinction between the right of the surface 
estate to latéral support and its right to vertical support and hold that 
the wrongful failure to furnish the one or the other constitute dif- 
férent causes of action. They also hold that one injured in his sur- 
face rights by the removal of latéral support cannot maintain an ac- 
tion upon the sole allégation that the injury is due to the removal of 
the vertical support. Noonan v. Pardee, supra. See, also, Weller 
V. Davis, 245 Pa. 280, 91 Atl. 664. 

They also distinguish between the right to recover damages for 
a subsidence of the surface lands, where the défendant is under the 
duty of absolute support, and where, though not under such obliga- 
tion, he causes the injury through négligent mining. Youghioghenv 
River Coal Co. v. Allegheny Nat. Bank, 211 Pa. 319, 60 Atl. 924, 
69 L. R. A. 637, and cases cited. However, there is nothing to prevent 
a plaintiff in one suit from alleging ail three causes of action. Prin- 
gle v. Vesta Coal Ce, 172 Pa. 438, 33 Atl. 690; Noonan v. Pardee, 
supra. 
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Turning, now, to the subject-matter of the présent litigation : 
The plaintifï was injured in its property by the subsidence or cave- 
in of the surface land, which it owned and had improved. It charges 
that this injury was due to the mining opérations of the défendant, 
the owner of the subjacent estate. In its suit in the state court it 
first alleged that the défendant owed it the duty of botli vertical and 
latéral support, and that it (the défendant) was mining in a négligent 
and illégal manner. Hère it is to be observed that différent grounds 
of liability are alleged. They involve différent rights in the plaintifï 
and différent breaches by the défendant. If the défendant was un- 
der the absolute obligation to support the plaintifï's surface rights, and 
the cave-in was due to the defendant's mining opérations, the ques- 
tion whether the mining was done carefully or negligently was irrele- 
vant and immaterial. Carlin v. Chappel, 101 Pa. 352, 47 Am. Rep. 
722; Noonan v. Pardee, supra. But where no such duty of support 
was owing, and the injuries were alleged to be due to négligent min- 
ing, the method of carrying on the mining opérations would be rel- 
evant. Weller v. Davis, supra, and cases cited. 

The state trial court dismissed the plaintifï's bill, on the ground 
that the défendant did not owe the plaintifï any duty of vertical 
support. With l'eference to the other grounds of liability it said : 

"The question of négligent mining lias been taken ont of the case by an 
amendment, and the question of latéral support is not involved." 

[6] Why the question of latéral support was not involved is left to 
inference. As noted, it remained in the case as one of the issues 
tendered by the amended bill, and the right to recover on that ground, 
as well as on the other grounds, was denied by the defendant's answer. 
However, the plaintifï had a right to withdraw any of the alleged 
causes of action, and to give évidence to support but one of them, 
without being barred from renewing the causes of action not pressed 
for décision. See Bigelow on Estoppel (6th Ed.) pp. 185-188, 208- 
210; Goodrich v. Yale, 8 Allen (Mass.) 454; Haviland v. Fidelitv 
Ins. Co., 108 Pa. 236 ; Stark v. Starr, 94 U. S. 477, 24 L. Ed. 276 ; 
Beltz V. Great Western Lead Mfg. Co. (D. C.) 251 Fed. 696, 700. 
A dififerent rule would be applicable, if some évidence had been of- 
fered in support of the alleged right to latéral support, but insufficient 
to sustain the right. Bigelow on Estoppel, supra, pp. 14, 208-210. 

As the trial court did not décide the alleged causes of action in- 
volving the charges of négligent mining and breach of the duty of 
latéral support, its décision that the défendant owed the plaintiff no 
duty of vertical support is not res judicata of such undecided causes 
of action, and bars only such matters or questions as were actually 
litigated and determined in the cause that was decided. Cromweîl 
V. County of Sac, supra. What were such matters? The opinion 
of the judge who tried the case in the state court shows that he treated 
"as the real subject of controversy" the exceptions, réservations, and 
conditions contained in the deed conveying the surface estate itt 
question to the plaintifï's ancestor in title, and to which the grant 
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to the plaîntiff was made subject. Thèse exceptions, etc., are set out 
in the plaintiff's déclaration in the pending suit and are as follows : 

"Exeepting and reserving, however, to the said party of the flrst part, Its 
suceessors and assigns, ail the coal and minerais beneath the surface of and 
belonging to said lot, with the sole right to mine and remove the same, by 
any subterranean process incident to the business of mining, and also the sole 
right of passage through or under the said lot, to mine and remove the 
coal and minerais from any other lands by any snbterranean process, withont 
thereby incurring, In any event whatever, any liability for injury caused or 
damage done to the surface of said lot or to the buildings or improvements 
which now are or hereafter may be put thereon ; and the party of the secona 
part, for themselves, their heirs, executors, administrators, and assigns, does 
hereby expressly release and discharge forever the said party of the flrst part, 
its suceessors and assigns, and ail persons vvho may hâve derived title to said 
coal or other minerais from said party of the flrst part, of and from any lia- 
bility for any injury tbat may resuit to the surface of said premises, or any- 
thing erected or placed thereon, from the mining or removal of said coal or 
other minerais: Provided, that no mine or air shafts shall be intentionally 
opened or any mining fixture established on the surface of ail said premises." 

[7] The Suprême Court of Pennsylvania (Graff Furnace Co. v. 
Scranton Coal Co., 244 Pa. 592, 91 Atl. 508) affirmed this judgment 
of the trial court and held that, in view of such exceptions and réser- 
vations, "the right to surface support" had never passed to the plain- 
tifï or its predecessors in title. The term "surface support," there 
referred to, though gênerai enough in itself to include latéral sup- 
port, cannot be so construed. As noted, only the right to vertical 
support was considered and decided by the trial court, and the sole 
question which the Suprême Court was called upon to décide was 
whether the défendant owed the plaintiff the duty of vertical sup- 
port. The generality of the phrase, judged in the light of both the 
context and the restricted question submitted to the appellate court, 
compels its limitation to vertical support. 

[8] Furthermore, a reading of thèse exceptions and réservations 
évinces that they relate only to rights reserved to the estate immedi- 
ately underneath the plaintiff's lands, and that the grantee's release 
and discharge of the surface estate, contained in such exceptions, 
relates only to injuries resulting from the mining and removal of 
the minerais from underneath the plaintiff's lands. Thèse excep- 
tions contain no limitation of the grantee's right to latéral support, 
and the release and discharge of the grantor's liability did not in- 
clude injuries resulting from "failure to afford such support. As 
thèse exceptions contained the only controversy deçided in the state 
courts, and as they do not relate to the right to latéral support, it 
follows that the plaintifï is not estopped by such décision from pre- 
senting its claim for damages for a breach of such right. 

[9] How do thèse exceptions afïect the cause of action founded 
on the charge of négligent mining? It is to be noted that they reserve 
to the owner of the minerai estate the right to mine and remove coal 
from beneath the surface of the land "by any subterranean process 
incident to the business of mining, * * * without thereby in- 
curring, in any event whatever, any liability for injury caused or 
damage done to the surface of said lot," or improvements thereon 
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or to be put thereon, and the owner of the surface estate expressly 
reieases and discharges the owner of the minerai estate "from 
any liability for any injury that may resuit to the surface ot said 
premises or anything erected or placed thereon, from the mining 
or removal of said coal or other minerais." 

In Madden v. Lehigh Valley Coal Co., 212 Pa. 63, 61 Atl. 559, an 
action founded on négligent mining, the Suprême Court, in a per 
curiam affirming a judgment for the défendant, based upon exceptions 
no more comprehensive than the one hère considered, said : 

"The resprvation of the coal and the right to romove it was iiot that it shoiikl 
lie (loue caiTfnlly, or in the nsual course of p'-oper minins, h"t the right was 
rbpolnte to mine and take away 'without making any compensation « * * 
for any effect upon or Injnry to the s-aid lot or the surface theroof, or to the 
huildings,' etc., in conseriuence of mining. Avoidance of liability for injury to 
the surface, however caused, by negligei'ce or othervvi«e, was the yery ob.ioct 
of the réservation. As to the coal and method of its removal, the land was re- 
served to the grantors, and their right i-emained as unquallfied as if the con- 
veyanee to tlie plaintifl: had never been niade ut ail." 

No case in Pennsylvania has been cited or found, which in any way 
minimizes the force or modifies the scope of that décision, and we ac- 
cept it as controUing the plaintiff's claim based on any négligent 
mining of coal directly beneath its surface estate. Therefore we 
are of the opinion that the judgment of the District Court, so far 
as it relates to the plaintiff's claim for dampges founded on négligent 
mining directly underneath its surface estate, should be affirmed, 
and that so much of it as relates to the claim for damages based on 
its alleged right to latéral support, and upon the charge of négligent 
mining affecting that right, should be reversed, and a new trial be had 
on such issues. 

L,et a decree to that end be entered. 

BUFFINGTON, Circuit Judge (dissenting in part). In a suit 
between thèse same parties, the Suprême Court of Pennsylvania, in 
Grafï Furnace Co. v. Scranton Coal Co., 244 Pa. 592, 91 Atl. 508, con- 
strued the deeds undef which the plnintiff claimed, and held that 
the plaintiff had never acfjuired and did not hâve a right to surface 
support from the défendant, the owner of the underlying coal. As 
the présent décision of our court now allows the plaintiff to re- 
cover damages for the withdrawal — by the latéral mining of the de- 
fendant of its abutting subjacent coal — of a surface support which 
the Suprême Court has adjudged it never acquired, it seems to me the 
practical effect of our court's décision is to nullify the décision of 
the Suprême Court of Pennsylvania. 

I am therefore constrained to record my dissent from the judg- 
ment of this court, in so far as it reverses the judgment of the court 
below and remands the case for further proceedings. I am of opin- 
ion the judgment below should hâve been affirmed. 
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THGB HANS MAERSK. AKTIESEL8KABET DAMPSKIBSELSKABET AF 

1912 V, 20,029 BAGS OF SUGAB (ABBUCIiLE BROS., CMmant) et si. 

SAME V. JAMISON et al. 

(Circuit Court of Appeals, Second Circuit. June 25, 1920.) 

Nos. 231, 232. 

1. Shlpplng <g=>17î — Charterer's "âefault" in unloadlng covers ail ddays not 

due to vis major or act of shipowner. 

Where a charter party provided for demiirrage for each day's déten- 
tion by default of the charterer, ttie term "default" doe» not mean tliat the 
eharterer is liable only for delays duc to his own fault, but renders him 
liable for ail delays in the performance of his covenant to unload, not 
due to vis major or to the fault of the sliipowner. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Default.] 

2. Shipping '©='184— Burden is on charterer to prove dday in unloading was 

due to shipowner. 

The shipowner makes out a prima facie case for demurrage by proof of 
delay, and the burden then lies on the charterer or consignée to prove 
that the delay was due to the fault of the shipowner. 

3. Shipping <®=180 — Shipowner bound to employ enough stevedores to dis- 

charge at charter rate. 

A shipowner Is bound to employ sufBclent stevedores to deliver the 
cargo at the vessel's rail at the rate specifled by the charter, though it 
would not be liable if it was prevented by strike or other cause beyond its 
control from employing the stevedores. 

4. Shilling <Ss=180— Delay in unloadlng held due to n^lect of consignée to 

fumish men to trim lighters. 

Where the consignée neglected to send men to trim the lighters as sugar 
was loaded on them, as a resuit of whieh some of the stevedores employed 
by the shlp had to do that work, so that the ship failed to deliver the 
specifled number of bags of sugar per day, the delay was due in part, at 
least, to the fault of the consignée, rather than to shipowner's fault in 
falling to employ sufficient stevedores, and it is liable for the demurrage 
specifled by the charter. 

5. Shipping <S=174— Consignée, not charterer, held liable for delay in un- 

loadSng. 

Where the bill of lading provided for delivery of sugar to the consignée, 
"on payment of steamship freight and ail other charges, as per charter 
party," the provision of the charter party for demurrage and the lien 
therefor were Incorporated in the bill of lading, and the consignée is liable 
for the demurrage ; the charterer having the beneflt of the cesser clause 
ot the charter party. 

6. Sales <S=>201(4) — Title passes on delivery to carrier, when the contract re- 

quîres seller to ship and give crédit for freight. 

Where the contract merely required the seller to shlp the sugar to the 
buyer and to give crédit for the freight, the buyer to procure the marine 
insurance, the provision of Personal Property Law N. Y. § 100 (5), as 
added by Laws N. Y. 1911, c. 571, as to the tlme title passes, does not 
apply, but title passed to the buyer on shipment of the goods. 

Appeals from the District Court of the United States for the South- 
ern District of New York. 

Libels by the Aktieselskabet Dampskibselskabet against 20,029 bags 
of sugar, claimed in part by Arbuckle Bros, and against William A. 

^saFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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Jamison and others, doing business under the firm name of Arbuckie 
Bros., by whom José Ignacio de Almagro and another were impleaded. 
Decree for respondents, and libelant appeals. Reversed, with directions 
to enter decree for libelant. 

Haigbt, Sandford, Smith & Griffin, of New York City (Wharton 
Poor, of New York City, of counsel), for appellant. 

Ilarrington, Bigham & Englar, of New York City (D. Roger Englar 
and Dix W. Noël, both of New York City, of counsel), for appellees 
Arbuckie Bros. 

Kirlin, Woolsey, Campbell, Hickox & Keating, of New York City 
(John M. Woolsey, Forsyth Wickes, P. Randolph Harris, and Harold 
T. Hartwel], ail of New York City, of counsel), for appellees Almagro 
& Co. 

Before WARD, ROGERS, and MANTON, Circuit Judges. 

WARD, Circuit Judge. Augu.st 8, 1917, Arbuckie & Co., of New 
York, entered into a contract there with Almagro & Co. of Havana, for 
the purchase of 6,000 bags of sugar to be shipped to New York the 
second half of August under a cost and freight contract ; i. e., the sell- 
ers were to give crédit in the price for the freight to New York. But 
the contract contained the express condition that the buyers were to 
cover the shipment by marine insurance from shore to shore, in- 
cluding risk of lighterage. Payment was to be made in New York at 
10 days' sight draft for 95 per cent, of the invoice amount, with ship- 
ping documents attached ; any balance to be paid af ter final settlement 
of weight and tests. 

Almagro & Co. chartered the steamer Hans Maersk and loaded her 
with the sugar in question ; the balance of the cargo being consigned 
to the Warner Sugar Refining Company. September 4, the sellers' 
10-day sight draft for 95 per cent, of the net invoice amount of the 
sugar, together with the bills of lading, was presented to Arbuckie & 
Co., accepted by them, and paid before final discharge of the cargo. 
September 6 the steamer arrived, and first discharged the Warner Sug- 
ar Refining Company's cargo, and then Arbuckie & Co's. There 
seems to be no dispute that the cargo was not wholly discharged until 
four days beyond the lay days had been used. 

Arbuckie & Co. repudiating any liability for demurrage, the ship- 
owners proceeded in rem against 2,500 bags of their sugar, which was 
the last cargo discharged, and also in personam against them, and they 
brought in Almagro & Co. in each case under the Fifty-Ninth rule in 
admiralty (29 Sup. Ct. xlvi). 

The material provisions of the charter party are : 

"3,000 bags per working day are to be allowed to the said mercTiants (if 
the steamer is not sooner despatched) for loadlng the steamer and letting her 
wait for orders, to be reckoned from the day the captain reports and the 
steamer is ready to receive cargo (time employed in shifting port, not count- 
ing) until her day of dispatch, and from the time of her arrivai at said port 
of call until receipt of orders, and to be discharged. • » • A.nd that for 
each and every day's détention by default of said party of second part, or 
agent, * * * $1,200 U. S. currency per day, day by day, shall be paid by 
said party of the second part, or agent, to said party of the first part. • * • 
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The cargo or cargoes to be received aud dellvcred alongside of the steamer, 
where she can load and dlscliarge, always safely afloat, within reach of her 
tackles, and lighterage, and also extra ligliterage, if any, at the risk and ex- 
pansé of cargo. Lay days for discharging to begin 24 hours after the vessel ar- 
rives and the captain has made entry in the ciistonis house and is ready to 
deliver cargo. V<s.scl to be diseharged at the rate of not less than 5,000 bags 
average per weather working day for dlscharg'ng, Sundays, holidays, and 
Saturday's half holiday excppted. * * » Charterers' responsibility to 
cease when cargo is ail on board and bllls of ladii'.g signed, but master or 
owners to hâve an absolute lien on cargo for freight, dead freight, and de- 
murrage." 

Both cases were tried together and one decree entered. The trial 
judge dismissed the libels on the ground that the ship through her own 
f ault was not able to dehver 5,000 bags a day. He said : 

"If, from the time the lighters were rcady, the sugar had come to the ship's 
rail at the rate of 5^000 bags per day, there were lay days enough then un- 
consumed to hâve fulfilled the charter obligation — ail cargo would hâve been 
overside before dcmurrage time began. But the sugar did not come fast 
enough, though the lighters were rcady and able to receive at charter rate. 
To be sure it required some one to trim, as the sugar bags came down on 
llghter deck, and the consignées hired men from the same stevedores as were 
discharging for the shipowner, to do this trimming. Whether this interfered 
with the supply of stevedores, or whether the same men both diseharged and 
trimmcd, is not very clear to me ; but it is immaterial, for if the ship's steve- 
dores neglected their dutics to get trimmcr's pay from consignées, it was 
the ship's business to call them to account. Net resuit was that discharge was 
not accomplished for some time after lay days expired, and tlie question hère 
is: Was such overrunning of time due to any 'default' on the part of any one 
other than the ship herself? Until this question is settled the relations of 
charterer and consignée inter scso necd not be considered. 

"Libelant contends that, on showing the bald fact that d'scharge was not ac- 
complished within the lay days, he has made out a prima facie case, and 
therefore, of course, that he has prima facie shown, under this charter, a 
default on the part of consignée or charterer or both. AVithout granting the 
correctness of this proposition, let It be admitted ; but on the évidence I 
flnd the fact to be that elthor there were not enough stevedores on the ship, 
or they were not skillful enough, or the cargo was so stowed that no numbor 
of stevedores could get 5.000 bags a day through the availabie hatches, or 
rather hatch. * * * Thus it is plain that the delay — 1. e., the 'default' of 
the charterer — oecurred on the deck of the ship, and arose either from stowage 
or shortage of labor or tackle, and the query in th's case becomes this : Was 
it the ship's duty (and not the charterers') to see to it that 5,000 bags per day 
were tendered to the consignée? 

"This is to me so fundamental that it seems to need no discussion. Unless 
relieved by contract, u is the duty of every carrier by water to deliver his 
cargo at his ship's rail ; his liablllty and duty as carrier extends to the end 
of his tackle. The only modification of that immémorial customary duty pro- 
duced by this very coinmon form of charter was to fix a quantum for daily 
deliveryand receipt. This shipowner did not tender 5,000 bags a day, and 
this clâimant was at ail times ready, able, and willing to take that amount. 
Therefore the only default was by libelant." 

[ 1 ] A charterer or consignée, if the bill of lading incorporâtes the 
demurrage clause, is bound by his agreement that a vessel shall be load- 
ed or diseharged within a given time, notwithstanding that the ship- 
owner does the loading and discharging. The term "default," in the 
eovenant to pay demurrage from day to day for every day's déten- 
tion thereafter, does not mean that he is only liable to pay for delay due 
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to his own fault, but means delay caused by his failure to perform bis 
covenant that the vessel shall be loaded or discharged in the time agreed 
upon. He takes the risk of ail causes of delay, except those due to the 
fault of the shipowner and to vis major, which covers — 

"a 'supoi'ior force, acting directly upon the discharge of tlie cargo ;' 'a direct 
and immédiate vis major;' an 'unusual and extraordinary interriiplion, that 
could not hâve been anticipated when the contract vs'as made;' 'a sudden 
and nnforeseen Interruption or prévention of the act itself of loading or dis- 
charging, not occurring through the connivance or fault of the charterers,' 
and an 'interférence on the part of an armed force, preventing tlie handling 
or moving of the cai'go.' L'iion prlnciple. and aeeording to the gênerai current 
of authority, the détention allegod was not caused by default of tho charterers, 
and did not render them respont-ùble for demurrage, nndor this chartor party." 
Crossman v. Burrill, 179 U. S. 113, 114, 21 Sup. Ct. 42, 43 (45 L. Ed. lOG). 

[2] The shipowner makes out a prima facie case when he has prov- 
ed the delay, and the burden then lies upon the charterer or consignée 
to prove that the delay was due to the fault of the shipowner. There 
is no question of vis major involved hère. The trial judge held that 
the delay was caused by the shipowner, because the stevedores employ- 
ed by them were not able to deliver 5,000 bags a day at the end of 
the ship's tackles. This was due in part at least to the fault of the 
lighterman, who was the consignee's agent, in failing to equip the light- 
ers with men to trim the cargo as it was received from the ship's 
tackles, which was a necessary élément of receiving the cargo, and 
which caused the lighterman to employ stevedores who should hâve 
been working on the steamer's deck to work on the lighters in trimming 
cargo. 

[3] It is a question open to some doubt whether for the purposes of 
the demurrage clause an insnfficient number of stevedores or their in- 
comnetency is imputable to the shipowners. As the stevedores are 
perfdrming the ship's duty of discharging the cargo, we think ship- 
owners are as Tiable for their deficiency in number and skill as if tbe 
crew were discharging the cargo. Delay caused by a strike preventing 
the shipowners from getti-g stevedores at ail would not be imputable 
to them, because it would be a m^tter b'^yond their control. Budgett 
& Co. v. Binnington & Ce, 6 Asn. Mar. Cas. (N. S.) 592. But we 
think shinowners can fairly be exnccted to require the stevedores to 
employ enough compétent n'en to dischar?e cargo at the required rate. 
We held the shipowner li'ble for t'^e def-ir1<-s of s'^evedores emnloved 
bv him in Rrooks v. Tum^er To., 220 Fed 70^. 144 C. C. A. 118.' See, 
ri=o, L. N. Dantzler Lumber Co. v. Churchill, 136 Fed. 560, 69 C. C. A. 
270. 

[41 On the other ha^d. the lighterman shouM bave sent lighters 
enui'^'ned w-'h r^en to trùn the r?'-^o as it was rece'ved from the ship's 
tarWes. Without trimmers the b^hters were as incapable of receiving 
5.000 bags a day, as the shipowner was incapable of delivering them 
w'thout a sufficient number of compétent stevedores. Exactly what 
différence this shortage of equipment made does not appear, but on 
the whole case, e.specially in view of the f act that the consignee's light- 
ers were not ready to receive at the rate of 5,000 bags a day, and took 
stevedores from the ship's deck, we think that the consignée has not 
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sustained the burden of proof. This requires lis to consider other 
questions, which the opinion of the trial judge made it unnecessary for 
him to dispose of. 

[5] The bill of lading for the particular bags proceeded against 
made the sugar deliverable to order of Almagro & Co., and was by them 
indorsed to Arbuckle & Co. It provided that the goods were deliver- 
able upon payment "of steamship freight and charges and ail other 
conditions as per charter party." This clause incorporated the provi- 
sions of the charter party as to demurrage, and, the shipowners having 
a lien for demurrage, the charterer is entitled to the benefit of the cesser 
clause. Russell v. Nieman, 17 C. B. (N. S.) 162; Crossman v. Burrill, 
supra; Carver on Carriage of Goods by Sea (6th Ed.) §■ 671. It fol- 
lows that Almagro & Co. by virtue of the cesser clause are not liable 
under the charter party for demurrage incurred at the port of dis- 
charge, and that by virtue of the clause in the bill of lading Arbuckle 
& Co. personally and their sugar in rem are liable. 

The libelant relies upon two décisions of this court. Milburn v. 
Fédéral Sugar Refining Co., 161 Fed. 717, 88 C. C. A. 577; Brooks v. 
Lumber Co,, 229 Fed. 708, 144 C. C. A. 118. In the first case no lay 
days vi^ere provided for nor any agreement to pay demurrage. The 
obligation of the consignée was simply to receive the cargo in a rea- 
sonable time. In the second case there was doubt whether the delay 
of one-quarter of a day for rain ought to hâve been charged to the 
shipowners, but the charter party required that the charterer receive 
cargo if the vessel was ready to discharge in questionable weather, and 
there was nothing to show that she was so ready. 

Arbuckle & Co. seek to hold Almagro & Co., brought in under the 
Fifty-Ninth rule, as owners of the sugar, under sections 100 (5) and 
127 of the New York Personal Property Law (Consol. Laws, c. 41), 
as added by L,aws 1911, c. 571, which read: 

Sec. 127 : "Delivery to a Carrier on Behalf of the Biiyers. 1. Where In pur- 
suance of a contract to sell or a sale, the seller is autliorized or required to 
send the goods to the buyer, delivery of the goods to a carrier, whether named 
by the buyer or not, for the purpose of transmission to the buyer is deemed to 
be a delivery of the goods to the buyer, except in the cases provided for in 
section one hundred, rule five, or unless a eontrary iutent appears." 

Section 100 (5) : "If the contract to sell requires the seller to deliver the 
goods to the buyer, or at a particular place, or to pay the freight or cost of 
transportatiou to the buyer, or to a particular place, the property does not 
pass until the goods hâve been delivered to the buyer or reached the place 
agreed upon." 

[6] Apart from the question whether a contract to sell 6,000 bags 
of sugar, not being maritime, is within the jurisdiction of the court, 
and from the considération that a state statute cannot control a fédéral 
court sitting in admiralty (U. S. Rev. Stat. § 721 [Comp. St. § 1538]), 
we are of opinion that the exception in section 100 (5) does not apply. 
Of course, the sugar had to go to and be delivered at New York. The 
statement of thèse f acts in the contract does not show that title did not 
pass until delivery. The contract of sale merely required Almagro & 
Co. to ship it there by steamer in the last half of August and to give 
crédit for the freight. It was a c. and f. contract ; that is, the freight 
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to New York was included in the price. Had Insurance also been in- 
cluded, the contract would hâve been the ordinary c. i. f., which vests 
title in the purchaser when the seller has shipped the goods, secured the 
insurance and arranged to pay the freight. See the discussion of the 
question in Biddell Bros. v. E. Clemens Horst Co., [1911] 1 K. B. 934, 
[1912] App. Cas. 18; Thames & Mersey Marine Ins. Co. v. United 
States, 237 U. S. 19, 26, 35 Sup. Ct. 496. 59 L. Ed. 821, Ann. Cas. 
1915D, 1087. 

This particular contract differs from a c. i. f. sale only in requiring 
the seller to pay the freight. If it stopped there, and the New York 
Statute were applicable, section 100 (5) might control ; but it went on 
to require the buyer to take out marine insurance. This is the only dif- 
férence between it and a c. i. f . sale, and it seems to us immaterial. The 
controUing provision as to intention to pass title is the same in each 
case, viz. that the owner takes out the insurance to protect his own 
goods. This particular contract requires the buyers to take out the 
insurance, and so shows the intention of the parties to pass the title to 
them. 

The decree is reversed, and the court below directed to enter a decree 
for démarrage in favor of the libelant and to dismiss both pétitions un- 
der the Fifty-Ninth rule, with costs against Arbuckle & Co. 



GATES et al. (SPRATLEN et aJ., Interveners) t. MEGARGBL et al.* 

(Circuit Court of Appeals, Second Circuit. June 2, 1920.) 
No. 225. 

1. Joint adventures <S=95(1) — Action for a«countlng of secret profits not baaed 

on fraud. 

An action by the subscrlbers to a syndlcate against the syndlcate mana- 
gers to compel the latter to aceount for a secret profit made In the sale of 
their stock In the syndlcate Is based on breach of duty by the managers, 
not on fraud. 

2. Joint adventures <S=4(1) — SjTidicate "promoters" hâve flducîary duties. 

The promoter of a syndicale, whlch is an organisation (ormed for some 
temporary purpose, has duties of a fiduclary, agent, or trustée to the 
subscribers of the syndlcate. 

3. Joint adventures 0=>4(1) — Syndicate promoter's flduciary duties attach 

when lie invites subscriptions. 

The fiduclary duties of the promoter of a syndicate attach when he 
first Invites subscriptions to the syndicate, though at that time there are 
technically no cestuls que trustent. 

4. Joint adventures <3=>4(1) — Syndicate promoter accountable for secret prof- 

its, regar«Hess of représentations. 

In a suit to compel an accounting by a promoter of a syndicate of secret 
profits from transactions for the syndicate, which he was not entltled 
to make, It was immaterial whether the promoter represented to the sub- 
scribers of the syndlcate that he was making no profit or not. 
6. Joint adventures "^='4(1) — Subscribers to syndicate agreemeni bound by 
terms. 

A subscriber to a syndicale agreement, who signed It, Is bound by its 
terms, whether he carefully examlned it, and drew inferences from it, or 
not 

^aFor othw cebm see «ame topic & KET-NUMBBR In aU Key-Numbered Dlgesta A Indexe* 
•Certiorarl denled 251 V. S. — , 41 Sup. Ct 13, 65 L,. Eu. — . 
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6. Contracts 'è^^lldd) — Agre«ment to be interpreted as makers knew ît would 

be by those to whora it was sent. 

A syndicate subscription agreeinent, préparée! and sent ont by the 
managers of the proposed syndicate, is to be interpreted in tlie sensé in 
wliicti the makers knew it wonld be understood by the parties to whom 
sent, especially wlien It contained statements divertiug attention from the 
thought of the managers' profit. 

7. Joint adventures <S^^4(1) — Syndicale promoter accountable for profit on 

stock sales in breach of good faith. 

Wlietlier, under tlie circumstances, tlie promoters of a syndicate are 
entltled to profit by the sale of their corporate stock to the syndicate, dé- 
pends on whether such sale would be a breach of good faitli ; the law 
having established no deiinite list of things the promoter can do and can- 
not do. 

8. Joint adventures <S=»4(1) — Syndicale proniotei- niay sell his stock to syndi- 

cat* at profit. 

Where the syndicate's subscription agreement disclosed the fact that 
the managers of the syndicate intended to sell to it their own stock, it 
was not a breach of good faith for them to sell stock already owned by 
them at whatever price they could obtain, though thcy received a profit 
from such sala. 

9. Joint adventures €==4(1) — Promoter caïuiot sell to syndicale at profit stock 

acquired as part of same scheme. 

Where the formation of a corporation and of a syndicate to handle its 
stock were parts of the same scheme, and the stock was acquired by the 
syndicate managers for the purpose of delivering it to the syndicate when 
formed, it was a breach of good faith for the syndicate managers to sell 
the stock to the syndicale at a profit, without disclosing their profit to the 
subscribers of the syndicate, though they did disclose the fact that they 
sold their own stock to the syndicate. 

10. Joint adventures ®=>4(1) — Subséquent agreement Iield not ratification of 
breach of faith. 

A subséquent agreement between the subscribers and managers of a 
syndicate for the sale of stock dîscloses no intent by the subscribers to 
ratify the manager's breach of faith in selllng their stock at a profit to 
the syndicate. 

11. Estoppel ©^SS — Intent controls. 

Estoppel is mostly a question of Intent. 

12. Trusts <S=>237 — Ratification of wrongful acts must be on knowledge of 
facts and law. 

The beneflciary, who has been wronged by his trustee's breach of faith, 
can only be held to hâve ratifled his trustee's acts when he not only knowa 
the facts, but is informed of his rights under the law. 

13. Joint adventures ©=>4(4) — Syndicale members withdrawrîng cannot re- 

cover contribution to expenses from unfaithful managers. 

Members of a syndicate, who withdrew their stock therefrom in accord- 
ance with the terms of their agreement, after contributing a stated sum 
toward the expenses of the syndicate, cannot recover the sum so contribnt- 
ed from the managers because of their breach of trust in selling to the 
syndicale their own stock at a profit. 

Cross-Appeals from the District Court of the United States for 
the Southern District of New York. 

Suit by Herman B. Gates and others against Roy C. Megargel and 
another, copartners doing business under the firm name of R. C. 
Megargel & Co. From a decree granting relief to certain plaintiffs 
and interveners, but denying it to the named plaintiffs and interveners, 

^Esjl'or other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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the latter appcal, and the défendants also appeal. Reversed, with di- 
rections to grant relief to the appealing plaintiffs and interveners. 

The parties complainant before this court are but a portion of those who 
began the suit, many of tlie original plaintiffs and interveners not havlng ap- 
pealed, or havlng abandoned their appeals after settlement out of court. Hence 
the case below is reported as Gregg v. Mpgargel, 254 Fed. 724. 

Action arose out of wliat Is called throughout the record a "syndicate agree- 
ment," contaiued In a letter or circular Issued by défendants and distributed, 
not broadcast, but sent to persons who would probably be Interested in the 
stock of a corporation producing petroleum in the state of Wyomlug. The 
prlnted letter was as foUows : 

"Private and Confldentlal. 

"K. 0. Megargel & Co., 27 PIne Street, New York City. 



"August 17, 1917. 



"To. 



"The Glenrock OU Company 

"(Incorporated). 

"Capital Stock Syndicate. 



"Dear Sirs: The Glenrock 011 Company (Incorporated) has been recently 
Incorporated under the laws of the state of Virginia, wlth a total authorlzed 
capital stock of $10,000,000, divided Into 1,000,000 shares, of the par value of 
$10 each. The corporation was organlzed for the purpose of acquiring by di- 
rect purchase, or through controlling Interests In other corporations, produc- 
ing and prospective oU propertles located In the state of Wyoming and else- 
where. 

"We are negotiating for the pnrchase of certain shares of the capital stock 
of this corporation, and are forming a syndicale to acqnire Jrom us a portion 
Of said stock to the extent of nnt exceeding 100,000 shares, when, as and If 
acqulred by us, at a price of $7.00 per share. 

"The syndicale will teiminate on October 15, 1917, subject to our rlght to dis- 
solve It at an earller date and to our rlght to extend It from tlme to tlme 
beyopd pnid date for an aggregate period not to exoecd .sixty days. 

"We are to be maruigcra of the syndicate and may be members fhereof. not- 
'witbstanfling our relations as vcndors tbereto and managers Ihereof, nnd as 
Buch managers we »1iall h<we full power to détermine, wlthin the limit above 
stated. the amnunt of utock to be pnrchased from us by the syndicate, and wlth 
full power to sell, purchase, resell and repnrchase for aecount of the syndicate, 
at pii!)lic or private sale, any sbarcs of stock at such priées and on such terms 
as we may deem fit; to pay the usnal brokerages. as wHl as such commissions 
for effectlug sales or purchases for aecount of the syndicale as we may deem 
proper ; lu cliarge the syndicate rcasotiable commissions and the usual broker- 
aeres for snle.s or pupchases effected by us ; to make advances to the syndicate, 
cha'-glng ititcrest thereon ; to nmke or procure lontis and secure the same by 
pledge of syndb'ate stock or otherwise, to such amounts and In such manner as 
from tinie to tlme we tnay deein expédient ; and gencrally to act in ail respects 
as In our opinion may be to the Interest of the syndicate. We shall not be lia- 
hle under any of the provisions of this letter or for any matter connected there- 
tvith, eœociit for n-ant of good faith, and no obligation not hereln expressly as- 
sunied by us shall be deemed to be Implied. 

"The syndicate managers may purcbiise, sell or otherwise dispose of, or be 
Interested In the purchase, sale or other disposition of, any stock or other 
eecurities of sald corporation or its subsldiary companies, or contract in any 
respect with It or them, without restriction and without responsibillty therefor 
to the syndicate. 

"Ail expenses Incurred In the acquisition of such stock for the syndicate, In 
the marketing of the same, and ail other expenses incurred by us as syndicate 
managers shall be chargea against the syndicate. We shall make no charge to 
ihe syndicate for acting as syndicate managers, other than reasonabl^ corn- 
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missions and the nsual brokerages for sales or purchases affected by us 
beinff othertuise cmnpensated in our purchases of saii stock. 

"ïour total obligation shall net in any event exceed the amount of your 
participation as hereln stated, but the fallure of any participant to perform 
any part of his obligation heréunder shall not release any other participant. 
Nothing herein contalned shall constitute the participants partners with the 
syndicate managers or with one another. Syndicate participations are not 
transférable except With the written consent of the syndicate managers. The 
syndicate managers reserve the right to cancel the participation of any mem- 
ber violating the syndicate provisions, and to hold him liable for any losses 
sustained by such violation. The firm constituting the syndicate managers acts 
as a copartnership and ail rights and powers heréunder of sald firm shall vest 
in any copartnership which shall be the sole suecessor of said firm without 
further act or assignment. 

"We, as syndicate managers, may grant to, or withhold from, any syndicate 
participants the privilège of withdrawlng their respective allotments of stock, 
or any part thereof, for Investment. No participant withdrawlng stock shall 
be entitled in respect tliereof to share in any profits of the syndicate. Appli- 
cations to make such wlthdrawals. In whole or in part, must be made to us 
upon written acceptances of participation within the period below provided, 
and any such application may be refused or granted by us in such- cases and to 
such extent as we may, in our discrétion détermine. In respect of your partici- 
pation, or any part thereof, so withdrawn, you will be required to pay at the 
time and in the manner hereinafter provided an additional sum of one dollar 
per share on the number of shares so withdrawn to cover the proportion of the 
syndicate expenses attributable to such withdrawn participation. Upon the 
completlon of ail payments in respect of such withdrawn stock, you wlll be 
entitled to receive an appropriate certiflcate, Issued by or on behalf of the 
syndicate managers, reciting that you are the owner of the number of shares 
specifled thereln and will be entitled to receive the same upon the terminatlon 
of the syndicate. No stock so withdrawn from sale by any participant shall 
be delivered to him untll the terminatlon of the syndicate. 

"We hâve réservée, for you, subjoct to the acquisition by us of such stock and 
to the réduction of such participation in case of over-subscription as herein- 
after provided, a participation In the syndicate of shares of such stock, 
which, at tlie syndicate price of $7.00 amounts to $ 

"Should you désire to accept such participation please conflrm your assent 
to the conditions as herein stated by signing the enclosed acceptance and 
return the same to us at No. 27 Fine street, New York City, on or before 
August 23, 1917, after which time ail offers of participation not so aecepted 
will be deemed refused and cancelled. This letter and your acceptance will 
thereupon constitute the contract between us. 

"AU acceptances, in whole or in part, are subject to our approval, and in case 
of an oversubscrlptlon the syndicate managers shall hâve the right to allot to 
you such less amount of participation in the syndicate than the amount re- 
served as above stated, as they In their uncontroUed discrétion may détermine. 

"îou will be required to make payment in New York funds in respect of 
your obligation heréunder to the syndicate managers at their otfice, No. 27 
Fine street, New York City, on three days previous notice stating the amount 
of participation in the syndicate allotted to you by the syndicate managers 
as above stated, mailed or telegraphed to you by us, against dellvery to you at 
said office of subscription receipts representing your payment. Such call may, 
in our discrétion, be for fuU payment or for. payment in Installments. 

"Yours truly Syndicate Managers." 

The foregoing letter, with signature and address written in as required, 
came to évery party complalnant hère or below, or to some duly authorized 
agent of each complalnant, and each of them signed personally or by an ad- 
rnitted agent the torm of acceptance referred to in the letter. Such accept- 
ance merely acknowledged receipt of "your letter dated August 17, 1&17, 
* * * otîering us a participation" in the stock syndicate aforesald, "whlcb 
we hereliy anôept upon the ternis therein stated." The itallcized portions of the 
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foregoing documents were not so printed in the original ; the italics but serve 
to emphasize words and plirases deemed by us especially important. 

The Glenrock 011 Company was "organized on the mornlng of the 17th of 
August," 1917. On its organlzation there was "a complète dunimy board of 
directors, who did nothing except the formai matters of adopting the seal 
and by-Iaws and things of that lànd." Subsequently they resigned, and then 
the "real board of directors" was chosen, which contained one CoUins, from 
whom were In a sensé derived the 100,000 shares of stock mentloned in the 
syndicate agreement. On August 10, 1917, CoUins, as the représentative ot 
sundry existing oil companies located or operating in the state of Wyoming, 
agreed with Megargel that the Glenrock OU Company should be organized, 
with a capital stock of $10,000,000, eight-tenths of which should be "issued or 
reserved for issue to acqulre if possible a controlling interest in" (inter alia) 
the existing corporations represented by Collins. 

Thus Collins would, in exchange for the shares of the existing company, 
acquire raany shares of the Glenrock Oil Company when formed, and on 
August 10, 1917, he agreed in writing with the défendants that, if he should 
so acquire 242,500 shares, he would sell and Megargel would buy "100,000 
shares thereof at the price of $3.50 per share," but Megargel should hâve 
five months from the date of the newly formed company's acceptance of the 
controlling interest held by Collins as aforesaid witliin which "to draw down 
stock under "their purchase," provided that sueh stock should be dellverable 
to Megargel only "in lots of 1,000 shares or multiples of 1,000 shares at any 
one time," and that at least 20,000 shares should be "drawn down" each month. 
Payment at the contract rate was to be made by Megargel when and as he 
"drew down" each block or lot. 

Contemporaneously with the exécution of the ColUns-Megargel agreement, 
défendants made a written contract with one Taylor (who likewise subse- 
quently became a director of the Glenrock Oil Company) to purchase on a six 
months option 44,000 shares of Glenrock at the same price of $3.50 per share. 

The Taylor-Megargel contract contained the folio wing stipulation: "The 
parties of the second part [Megargel] agrée to use their best efforts to lorm a 
syndicate (o purchase from them not exceeding 100,000 shares of the capital 
stock of the company [Glenrock Company] when as and if acquired by the 
parties of the second part [Megargel] and to use their best efforts by means of 
said syndicate and otherwise to create and eslablish a market for shares of the 
capital stock of the [Glenrock] Company." 

The Colllns-Megargel agreement contains the foUowing stipulation: "The 
parties of the second part [Megargel] agrée to use their best efforts to form the 
syndicate above mentioned, and by means of said syndicate and otherwise to 
create a market for the shares of the company." 

In thls last-named contract there is no previous référence to the syndicate, 
but it is established by the testimony that Collins, Taylor, and one Pelton were, 
in dealing with Megargel, "really acting for the new company"— i. e., Glenrock 
Oil Company — when formed, and we hâve no doubt that the syndicate seven 
days later launched by the défendants was a part and parce! of the scheme 
of création of the Glenrock Oil Company. 

Défendants ultimately took and pald for the 100,000 shares of Glenrock, and 
made such payments after they had coUected from the syndicate subscribers, 
and practically with the money fumished by said subscribers. Having as 
individuals obtalned said 100,000 shares of stock, défendants transferred the 
same to the syndicate, or to themselves as syndicate managers, on their own 
hooks. No other transfer took place, nor were any taxes paid as upon a trans- 
fer from vendor to vendee. Défendants then attempted to market the syndi- 
cate stock on the "New York curb" ; they bought as well as sold, "supporting" 
priées by such purchases. Their efforts were not wholly successful, although 
the quoted price was maintaiued above the syndicate priée until December 10, 
1917; thereafter it fell almost continuously, until on the 20th of December- it 
reached less than $5 per share, and on that day the subpœna in this cause 
issued. 
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The reason for suit was the discovery by the original plaintiiïs, or some of 
them, that défendants had paid but $3.50 a share for the stock put into the 
syndlcate at $7. On this iwint the principal défendant testifled : "I never told 
anybody what I was paying for the stock; I never told anybody who sub- 
serlbed to the syndicate until long after the syndioate was formcd." 

The bill of complaint herein is sufBciently analyzed In the reported opinion 
below. The syndicate subscribers, who came in as interveners, did not so 
vary the history of the transaction as to require separate considération. The 
voluminous record is for the most part devoted to explaining liow and with 
what knowlfidge or notice, or means of acquiring knowledge, the various par- 
ties complaxnant joined the syndicale. To those who proved to the satisfaction 
of the court that they had been actually deceived, either by the language of 
the syndicate letter or dehors that letter by défendants' words, the court 
awarded decrees, excepting only to tliose who, with knowledge of the priée 
paid by Megargel, agreed to enter a second syndicate, which on or about 
NovemlDer 1, 1917, défendants sought to forin to carry forward the affairs 
of the flrst syndicate, which by that time promised to fail. Nothing ever came 
of this second effort at syndication. 

Thé complainant appellants In this cause represent those who did not 
show any déception personally wrought on them by défendants, or who were 
debarred from the fruits of such déception by tlieir traii-Siactions in respect of 
the attempted second syndicate. Défendants' app"al (after settlements made) 
refers to matters of détail not requiring spécial statement. But one of de- 
fendants took any part in this firm transaction ; hence they are spoken of 
usually in the singular number. 

George L. Ingraham, o£ New York City, for appellants Gates and 
Eccles. 

Henry Wollman, of New York City, and Clarence Alexander, of 
Yonkers, N. Y., for remaining complainant appellants. 

Powell, Wynne, Lowrie & Rttch, of New York City (Marvin W. 
Wynne, of New York City, of counsel), for défendants. 

Before WARD, ROGERS, and HOUGH, Circuit Judges. 

HOUGH, Circuit Judge (after stating the facts as above). The 
task presented by this appeal is to ascertain the relation of the parties 
to each other, and when the same was assumed ; the law applicable to 
any relation compatible with the évidence is not doubtful. One kind 
of relation is fixed by the pleadings ; and we agrée with the trial court 
that plaintiffs, whether original or intervening, hâve not sued for dam- 
ages caused by fraudulent représentations, nor sought to rescind a 
contract. The "Syndicate agreement" is assumed or asserted to be 
valid; plaintiffs intend to keep what they got under it, but that docu- 
ment made Megargel their trustée, who has, however, while otherwise 
executing his fiduciary duties, (1) deceived them in respect of the 
price to him of the syndicate stock, and (2) made a secret profit out 
of such déception. Therefore the bill calls him to account for his 
stewardship. 

[1] The action is not based on fraud, but on breach of duty; 
it is not described in the list of remédies given in Heckscher v. Eden- 
born, 203 N. Y. at page 220, 96 N. E. 441, and is like Yale Gas, etc., 
Go. v. Wilcox, 64 Conn. 101, 29 Atl. 303, 25 L. R. A. 90, 42 Am. St. 
Rep. 159. (For a similar, but statutory, proceeding, see Omnium, 
etc., Ltd., v. Baines, [1914] 1 Ch. 332.) That breach of fiduciary duty 
maj be and often is fraud is really immaterial in this form of action; 
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but the form renders it imperative first to establish the fiduciary re- 
lation, and impose the duty befpre a breach can be relied on. De- 
fendant admits that a time came when, as syndicate manager, he was 
plaintiff's fiduciary ; but he dates such assumption of duty only from 
the day the syndicate was formed, and the business of "creating a mar- 
ket" for Glenrock stock began. What he did, or what happened 
before that time, is said to be something with which plaintiffs hâve no 
concern, nor right of inquiry. 

[2] It being plain that in a wide sensé this syndicate was an off- 
shoot, if not a part, of the promotion or launching of the Glenrock 
Company, the accepted meaning or standing of the words "promoter" 
and "syndicate" may be considered. Lord Justice Bowen more than 
40 years ago said that "promoter" was a term, not of law, but of busi- 
ness, usefully summing up a number of opérations familiar to the 
commercial world, generally those by which a corporation is brought 
into existence. Whaley, etc., Co. v. Green, 5 O. B. Div. 109. Nor has 
it since gained any more accurate définition (Yale Gas, etc., Co. v. 
Wilcox, supra; Bieelow v. Old Dominion, etc., Co., 74 N. J. Eq. at 
page SOI, 71 Atl. 153), and has been applied in the western part of this 
country to mère speculators in mining claims (Snow v. Nelson [C. C] 
113 Fed. at page 355). Yet, loose as is the tide, the duties of a fidu- 
ciary, agent, or trustée hâve been imposed upon its bearer. Dickerman 
V. Northern, etc., Co., 176 U. S. at page 204, 20 Sup. Ct. 311, 44 L. 
Ed. 423. 

"Syndicate" is also a word of business and not of légal art. It sig- 
nifies an organization "formed for some temporary purpose" (Palmer, 
Private Companies and Syndicates), and came into English use con- 
temporaneously with "promoter." Mr. Palmer points out that such 
unions for spéculation were frequently registered under the Companies 
Act of 1862, without share capital, in order to limit liability. Of the 
use of the word, and of registration, Erlanger v. New Sombrero, etc., 
Co., L. R. 3 App. Cas. 1218, is a well-known and rather early instance. 

The "temporary purpose" of this syndicate was that common at 
présent and in the United States — to pool securities, under an agree- 
ment to take them at a price, if the public could not be persuaded to 
relieve the joint adventurers by paying a higher price. Between a 
man who forms or "promotes" such a business venture, and one who 
gets shareholders for a new corporation by any of the means shown in 
a long line of reported cases, we perceive no légal différence what- 
ever, and indeed identity of function between a syndicate former and 
a Company promoter has been assumed in the most récent décisions. 
Heckscher v. Edenborn, supra; Sim v. Edenborn, 242 U. S. 131, 37 
Sup. Ct. 36, 61 L. Ed. 199. 

[3] Thus the question is reached: Did a fiduciary relation exist be- 
tween subscriber and syndicate maker, between plaintiffs and Me- 
gargel, when (in légal contemplation) the latter on August 17, 1917, 
invited the former to come into his scheme? We hâve no doubt such 
relation arose instanter; of course, in one sensé, it could not fully 
exist until there was a cestui as well as a trustée; but, if one asks 
another to trust him, he assumes the position of a trustée for many 
266 F.— 52 
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purposes by the act o£ asking. If, therefore, défendant on August 17th 
assumed a position of trust quoad possible subscribers now represented 
by thèse appellants, what was he in duty bound to tell them? Un- 
doubtedly that what his syndicate would buy he himself had for sale, 
and that was done ; we think the wording of the agreement plain on 
this point. 

[4, 5] But was défendant bound to state either what he had 
agreed to pay for what he wished to sell, or the bald fact that he would 
profit by the sale? This is the crux of the case, and hère we difïer 
with the learned trial court. If it was defendant's duty to disclose, 
or if he was by law under a disability to take a secret profit, it was 
immaterial under this bill whether he also represented orally or other- 
wise that hé was putting the stock to the syndicate at what it cost 
him. It was also immaterial whether a subscriber carefuUy examined 
and drew inferences from the syndicate agreement or not; he signed 
it, and is bound by its terms, and by this action recognizes it as his 
agreement. What he complains of, and ail he complains of, is Me- 
gargel's lack of good faith, or breach of duty (in effect the same 
thing), in carrying out the agreement. 

[B] That défendant did not disclose is admitted, but we may go 
further and hold, without analyzing the agreement phrase by phrase, 
that the document contains an apparatus of words which diverts at- 
tention from the thought of vendor's profit, and créâtes by suggestion 
the belief, so far as this particular lot of 100,000 shares is concerned, 
that défendant was coming into the syndicate on an equality with ail 
others, but hoped to make money by other purchases of stock. Such 
a document especially invites application of the rule that a writing is 
to be interpreted in the sensé in which the maker knew or had reason 
to know it would be understood by the party to whom he tendered it. 
Ryan v. Ohmer, 244 Fed. 34, 156 C. C. A. 459; Moran v. Standard 
Oil Co., 211 N. Y. 196, 105 N. E. 217. Therefore we hold that défend- 
ant ex industria concealed his expected profit at a time — i. e., August 
17, 1917 — when he asked to be the trustée for every party plaintifï 
in this action. 

[7] Thus defendant's position is seen to be that one who says to his 
invitées, "I ask you to trust me to buy from myself with your money, 
and for your ultimate account, but presently for an entity of a syndicate 
which I shall manage, in the hope of profit for ail of us," is under no 
duty to say more. This is a question of law, yet the law does not offer, 
and never has made, a list of the things promoters can do and cannot do. 
Every act complained of is to be tested by asking whether the relations 
between the promoter, and the birth, formation, and floating of the 
venture he promotes, are such as to render it contrary to good faith 
that the promoter should dérive a secret profit from the promotion. 
This is Lord Justice Bowen's formulation of the rule in Whaley, etc., 
Co. V. Green, supra, and it has not been improved on. It has been 
often said (e. g., per Pitney, J-, then Chancellor, in Bigelow v. Old 
Dominion, etc., Co., supra, 74 N. J. Eq. at page 502, 71 Atl. 153) that 
fraud need not be shown "to disentitle the promoter to his secret prof- 
it," and the reason for it is that good faith often fails, where fraud is 
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neither contemplated nor attempted; lack of good faith îs often no 
more than something judicially deemed against public policy. 

[8] But défendant, if he had no shares of Glenrock on August 
17th, had agreed to take and pay for them; wherefore it is urged that, 
even, admitting his agency or trusteeship, and a status équivalent to 
that of a promoter, he still had good right to sell his own property 
to his syndicate at any price he could get, if the identity of the vendor 
was stated. The right contended for exists, and, though often stated, 
never better than by James, L. J., in Gover's Case, L- R. 1 Ch. Div. at 
page 187, and by Sharswood, J., in Densmore Oil Co. v. Densmore, 
64 Pa. 43, who agrée that "in point of law" a man may sell his own 
property to an entity he himself forms, just as he may sell to another 
the right to become his partner ; it being assumed that in the "original 
purchase there was no confidential relation" affecting the seller with a 
trust. In such a transaction the parties, it is said, "deal at arm's 
length," and the vendees "must exercise their own judgment"; in 
other words, "caveat emptor" applies. 

This is ail true, not because the thing sold belonged to the pro- 
moter, but because such ownership stood the test of good faith. The 
time of acquisition has been considered ; and in Highway, etc., Co. v. 
Ellis, 7 Ont. L,. R. 504 (a case much pressed on us by défendant), 
the court declined to hold a promoter because it had not been shown 
that "at or before" the date of purchase the promoter had invited 
the public to corne in. 

[9] Whether the inquiry be, were thèse parties dealing at arm's 
length? or was there a confidential relation imposed on this défendant 
at his date of purchase? the answer is unfavorable to défendant. They 
were certainly not dealing at arm's length, for that phrase implies no 
lodging of discrétion by one party in the other, and hère Megargel 
had absolute discrétion whether to buy from himself or not. As for 
the existence of a confidential relation at the time of purchase, it is 
to be remembered that the Collins-Megargel contract was made in 
contemplation of this syndicate, both were parts of the launching of 
the Glenrock Company, and the création of the company (and there- 
fore of stock) was simultaneous with the syndicate agreement, where- 
of one object was to get the money wherewith to pay for the stock. 

Time hère, merely as time, is not of the essence, and we think it 
clearly shown that the object of the contract was to give a coating of 
legality to a preconceived intent (1) immediately to sell to the syn- 
dicate at a profit of 100 per cent., and (2) to conceal the profit from 
the syndicators. The profit plainly depended on successful conceal- 
ment ; the trusteeship was sought to get the profit. Under such f acts, 
the whole transaction must be regarded as unitary, and défendant held 
as a fiduciary ab initio, because he agreed to take stock only to pass 
it along to himself as trustée. Since liability grows out of duties 
equitably imposed by a voluntarily assumed relation, it may be said 
generally that one who seeks or créâtes an agency or trusteeship or 
any fiduciary position, for the purpose and with the intent of secretly 
profiting therefrom, is not acting in good faith, and from the time 
he forms the intent occupies such a position "that any profits resulting 
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from his dealings with" the concern whose agency he seeks must be 
accounted for. McKay's Case, L. R. 2 Ch. Div. 1 : and compare state- 
ment of gênerai rule in United States v. Carter, 217 U. S. at page 306 
(30 Sup. Ct._515, 54 L. Ed. 769, 19 Ann. Cas. 594). If defendant's 
fiduciary position be taken to date from the launching of the syndi- 
cate on August 17th, or even from date of subscriptions, we do not 
overlook the strong arguments for appellants based on the language 
of the agreement, but hâve preferred the broader ground above stated. 

[10-12] There remains the question of estoppel urged against such 
of the présent appellants as consented to go into the inchoate and 
futile second syndicate, after learning of defendant's secret profit. 
Estoppel is mostly a question of intent (Dorrance v. Barber [C. C. A.] 
262 Fed. at page 492) , and certainly no intent to ratify their trustee's 
breach has been shown in respect of thèse appellants. But on the hold- 
ing now made, that thèse appellants were cestuis que trustent and 
were dealing with their trustée, it is plain law that a cestui who has 
been wronged by his trustée can only be held to hâve ratified when 
he not only knows the facts, but is informed of his rights under the 
law. In re Long Island, etc., Co., 92 App. Div. 1, 87 N. Y. Supp. 65. 
The présent case falls far short of meeting this requirement. 

So far as it affects the présent appellants, the decree appealed from 
is reversed, and the cause remanded for further proceedings not in- 
consistent with this opinion. Appellants are entitled to an accounting, 
upon which the défendant must be surcharged with $3.50 in respect 
of each share accounted for. 

[13] But, since the contract has not been rescinded, we sec no rèa- 
son why those appellants who withdrew their stock from the syndi- 
cate on paying a dollar a share over the syndicate price should not be 
held to their bargain. They agreed to contribute that dollar to the 
funds of the joint adventure, it was the price of escaping further 
loss or foregoing gain, as the case might be, and the stmi so paid they 
cannot complain of. The reasons for granting an accounting in addi- 
tion to those heretofore indicated are that the gênerai adventure of 
the syndicate ended by lapse of time and the account proffered by the 
défendants and in évidence before us is insufïîcient, even without any 
référence to the matter of secret profits. Marvin v. Brooks, 94 N. 
Y. 71. 

The appealing plaintiffs and appealing interveners will each recov- 
er one bill of custs in this court. No direction is given as to the costs 
of the District Court. 
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EIKLAND et al. v. CASEY et aL* 

(Circuit Court of Appeals, Ninth Circuit July 6, 1920.) 
No. 3365. 

1. Waters and water courses "S^nKZ) — One changîng course of stream must 

anticipate floods. 

The floodlng of a stream, although the water rose to an unusual height, 
even beyond what had been known for many years, cannot be con- 
sidered an act of God, in a légal sensé, where floods of greater or less 
volume were usual and to be expected, and one changîng the course of 
the stream was bound to anticipate and provide against it. 

2, Waters and water courses <@=»171(2) — Persons diverting stream liable for 

flood damage. 

Défendants, who changea the channel of a stream, maklng a new chan- 
nel, of kmaller capacity than the natnral channel, whloh pasr-îd arcund 
plaintiffs' lot, held Uable for the vpashing away of the lot by a flood causvd 
by heavy rains, which were not unprecedented nor unusual, except In the 
volume of water falling. 

Wolverton, District Judge, dissenting. 

In Error to the District Court of the United States for the First 
Division of the District of Alaska ; Robert W. Jennings, Judge. 

Action at law by A. Eikland and another against W. W. Casey and 
others. Judgment for défendants, and plaintiffs bring error. Re- 
versed. 

Action to recover damages for causing destruction of plaintiffs' property 
by flood waters. The défendants Casey and others, owners of land bordering 
upon Gastineau Channel at the mouth of Gold creek, in 1913 sold to the 
plaintiffs a lot. Gold creek flows frora the niountain range east of Juneau, 
in part through a canyon, out of which it flows near the boundary of the 
Casey-Shattuek land, and thence across such land into Gastineau Channel. 
Plaintiffs' lot was on the south .side of the stream, and from the point where 
the stream émerges from the canyon to a point some distance below plain- 
tiffs' lot the creek was conflned by high banks, bnt a short distance below 
plaintiffs' lot the creek at times overflowed the banks, and spread over parts 
of the Casey-Shattuck lands, and allowed a free outlet of the waters to the 
channel. 

After the plaintiffs had bullt a house and Improved their property, de- 
fendants built a dara or bulkhcad across the creek at a point approximately 
opposite the plaintiffs' lot, and from the dam, and from a point opposite and 
across the stream, constructed bulkheads of logs and stone to Gastineau 
Channel at a point to the southrast, thus changîng the course of the stream, 
and deflecting It to the southeast in a curve around the west and south sides 
of plaintiffs' lots. It was alleged that the new channel thus constructed was 
srfflcient to carry the water away at ordinary stages of the stream, but was 
wholly in.çuflicient at times of flood, such as ordinarily occurred at times of 
heavy rains, so that the stream as dammed and changed in its course be- 
came a danger to plaintiffs' property of which défendants were fuUy ad- 
vlsed. It was also averred that on September 26, 1918, there occurred one of 
the usual periodical heavy rains to which the vieinity was subject, and 
which caused the water of Gold creek to rise and pour out of the canyon onto 
the Casey-Shattuck lands, and that the waters, unable to flow across the flat 
In their usual and natural course, because of the dam, and belng deflected 
thereby, and the new channel being insufficient to confine and carry off the 
water, the flood water was deflected, and implnged against plaintiffs' proi>- 
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crty, and waslied it away, and washed the earth and soil upon the lot 
itself, so that a new and deep channel tliereafter occupied the space formerly 
onciipied by the lot and house ; that the damage and destruction was caiised 
solcly by the construction of the dam and bulkheads. 

The answer afBrmativcly pleaded that the flood and rains of September 
26th were unprecedentcd and extraordinary, and snch as could not hâve been 
foreseen by the défendants or any one else, and that the damage was due 
solely to an act of God. Issue was taken with thèse affirmative allégations. 
The case was tried to a jury, and verdict rendered for défendants. 

The évidence showed that the défendants constructed bulkheads acrosR 
Gold creek, and thus dajnmed tlie same and diverted it from its natural bed, 
and forced it into an artificial channel, that tlie original natural channel be- 
fore diversion had a relative capacity larger than that of the artificial chan- 
nel, and that the original channel on a cross-.sectioii nieasuroment had an 
area of 230 square feet, while the new channel on a cross-section measnrement 
had but 150 souare feet. 

J. H. Cobb and John Rustgard, both of Juneaii, Alaska, for plain- 
tiffs in error. 

H. L. Faulkner, of Juneau, Alaska, and Myrick & Deering and 
James Walter Scott, ail of San Francisco, Cal., for défendants in er- 
ror. 

Before GILBERT and HUNT, Circuit Judges, and WOLVER- 
TON, District Judge. 

GILBERT, Circuit Judge (after stating the facts as above). The 
plaintifïs were in possession of property which was protected against 
freshets by the natural channel of a stream sufficient to carry ail flood 
waters. The défendants, for their own benefit, closed the channel and 
made a new one, against the plaintifïs' protest that the change would 
endanger their property. The plaintifïs requested an instruction to 
the jury that if they f ound that, if the artificial channel had been built 
of a capacity equal to the natural channel, the plaintifïs' property 
would not hâve been damaged by the flood, then the défendants were 
liable. Such an instruction would hâve been justified under the doc- 
trine of the leading case of Rylands v. Fletcher, h. R. 3 H. L,. 330, 
and other English cases cited by the plaintifïs, such as Greenock Cor- 
poration V. Caledonian R. Co., [1917] A. C. 556, in which the Lord 
Chancellor said: 

"It Is the duty of any one who interfères with the course of a stream to 
see that the works which he substitutes for the channel provided by nature 
are adéquate to carry ofC the water brought down even by an extraordinary 
rainfall, and if damage results from the deficiency of the substitute which he 
has provided for the natural channel, he will be liable." 

In 2 Farnham on Waters and Water Rights, 1634, 1635, it is said : 

"The channel in which a stream flows is a component part of the stream it- 
seil, and one owner cannot change the flow of the water to another channel to 
the Injury of a lower proprietor without being liable for the Injury. * * • 
One who undertakes to change the channel of a stream must see that the 
capacity of the new channel is In ail respects equal to the old one, and he 
will be liable for injuries caused by the overflow of the stream in case it is 
not so; and the fact that the size Is greater than that of the old channel 
will not relieve him from llability if it is constructed In such a manner as 
to be more likely to overflow" — clting Fletcher v. Smith, L. K. 2 App. Cas. 781. 
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To the same text may be cited McLean v. Crosson, 33 U. C. Q. B. 
448. This inherenlly just and équitable doctrine of the English courts 
bas been accepted in a few of the courts of the United States, as in 
Shipley v. Associates, 106 Mass. 194, 8 Am. Rep. 318, Wilson v. 
New Bedford, 108 Mass. 261, 11 Am. Rep. 352; Cohill v. Esatman, 18 
Minn. 324 (Gil. 292), 10 Am. Rep. 184, and Knapheide v. Eastman, 20 
Minn. 478 (Gil. 432), and no reason is suggested why it should not 
be applied to the présent case except the reason — if it be a reason — 
that it is opposed to the decided weight of American authority. 

[1,2] But if that reason is controUing, and we are required to 
follow the rule generally accepted in the United States, that one who 
in changing the natural channel of a stream exercises reasonable pré- 
caution against floods which may be expected is not responsible for 
damages thereby occasioned, there still remains the fact that there is 
no évidence in the présent case that the flood of September 26, 1918, 
was of such a character that it should not hâve been anticipated in 
the exercise of reasonable care and prudence. The défendant Casey 
admitted that before the cribbing was put in on the banks of the creek 
he knew that at times of very high water the water would fiow over 
the banks at any place. The défendants called three witnesses, who 
lestified as to their observation of floods in the stream during the làst 
10, 11, and 15 years, and their testimony covering as it does so short 
a period of time may be held negligible. The défendants also called 
witnesses who had observed the stream for longer periods. Coggins, 
who had lived in Juneau 23 years when asked whether he had ever seen 
freshets as high as that of 1918 answered, "I could not say whether 
I did or not." He testified, further, that he had seen other freshets 
and could not say whether they were as high as that of 1918. "They 
might hâve been higher for ail that I know." Layton was asked 
whether within his memory of 30 years he had seen as great a rain- 
fall, or as high water as on September 26, 1918. He answered, "No, 
I don't think so." Behrens, who had been 32 years at Juneau, said 
that he thought the flood was the highest he had ever seen, but he 
would not undertake to say positively that it was. The défendants 
are bound by this testimony, which they themselves introduced. It 
is wholly insuffîcient to show that the flood was of an extent and 
character which the défendants were not bound to anticipate. The 
plaintiflrs excepted to the instructions of the court upon the question 
of an ordinary flood as not being sufïicient under the testimony in the 
case. We think that the exception was well taken. 

"An ordinary flood is one, the répétition of whieli, tliougli at uncertain in- 
tervais, might, by the exercise of ordinary diligence in investigating the 
character and habits of the stream in which it occurs, reasonably hâve been 
iinticitiatod. An extraordinary fiood is one of those unexplainable vlsitations 
whose comings are not foreshadowed by the usual course of nature, and 
whose magnitude and de-structiveness could not hâve been anticipated or pro- 
vided against by the exercise of ordinary foresight." 13 Am. & Eng. Ency. of 
Law (2d Ed.) 687. 

The flood in the présent case was not an "unexplainable Visitation." 
It was caused by no cloudburst or other catastrophic phenoménon. 
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so as to be classed as an act of God. It was caused solely by a heavy 
downfall of rain at a time when heavy rains were to be expected. 
In Ohio, etc., R. Co. v. Ramey, 139 111. 9, 28 N. E. 1087, 32 Am. St. 
Rep. 176, it was said: 

"Tlie principle, clearly, is that, altlioiigh a rainfall may be more tlian or- 
dinary, yet If it be such as lias occasioiuilly occurred, and It may be at irregu- 
lar intervais, it is to be foreseen tliat it will occur again, and it is tlie duty 
of those clianging or restraining tbe tiow of wat(>r to provi<le against the 
conséquences that wlU resuit from it. It is witliin tlie knowledge of ail wlio 
hâve long resided in this state that our stroanis are occasionally subject, 
after intervais which are sometimes of shortor and at other times of longer 
duration, to great floods, occasioned by very heavy rainfalls, and thelr 
heights are known by those who hâve feit interested in them. Such rainfalls 
wei-8 not usual and ordinary, but they were unusual and l)eyond ordinary ; 
i. e., they were extraordinary, and yet it is just as certain that like rain- 
falls will occur in the future as it is tliat the same laws of nature by which 
they are produced, and the same conditions to be affected by those laws, will 
continue to exist in the future as they hâve in the past." 

It was there held that a cloudbtirst which had at irregular and in- 
frequent intervais occurred within the memory of man in a particular 
locality was not to be classed as a vis major. So in Gulf. etc., R. Co. 
V. Pomeroy, 67 Tex. 498, 3 S. W. 722, the court held that, if extraor- 
dinary inundations had occurred within the memory of men then liv- 
ing, their récurrence should be anticipated and provision made against 
the danger likely to resuit therefrom should a récurrence of the flood 
take place. In Gulf Red Cedar Co. v. Walker, 132 Ala. 553, 31 South. 
374, the court said: 

"The term 'act of God,' in its légal sensé, applies only to events in nature so 
extraordinary that the history of climatlc variations and other conditions In 
the particular locality affords no reasonable warning of them." 

In Realty Co. v. Railroad, 154 Mo. App. 364, 134 S. W. 1034, it was 
said: 

That "the history of the country as to" floods should "be taken Into con- 
sidération," and where similar "extraordinary inundations hâve occurred 
within the memory of men then living, their récurrence should be anticipated 
and provided against." 

In Hartshorn v. Chaddock, 135 N. Y. 116, 31 N. E. 997, 17 L. 
R. A. 426, the court said : 

"Irrespective of any question of négligence or malice, a riparian owner 
■who by his willful act diverts the wators of a natural stream from its accus- 
tomed channel, and causes them to flow upon the lands of his neighbor, is 
Ilable for the resulting damages." 

Answering the contention that the flood in question "was so extraor- 
dinary and unusual as to be deemed an act of God," the court said: 

"It Is f ound that, though the f reshet was unusual, wlth respect to the 
volume of water, yet that similar ones, but of less power, hâve occurred in 
the past, and are liable to occur in the future from heavy rains or melting of 
snow." 

In Mundy v. New York, etc., R. Co., 75 Hun, 479, 27 N. Y. Supp. 
469, it appeared that a flood which occurred in 1889 was unusual in 
respect to the volume of water, yet that similar floods, but of less 
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power, had occurred in 1833 and 1865, and that the river had for many 
years been subject to sudden variations and heavy rises. It was held 
that the flood of 1889 was not so extraordinary as to relieve the de- 
fendant from liabiUty. 
The judgment is reversed, and the cause is remanded for a new trial. 

WOLVERTON, District Judge (dissenting). After a very careful 
study of the présent controversy, I am not persuaded that the rule 
vv^hich requires a person owning land, and having occasion to change 
the channel of a stream running through it for tlie purpose of récla- 
mation or improvement for his benefit, under ail circumstances, in 
order to protect his ne'ghbor against injury, to construct a channel of 
equal capacity with the old or natural channel, is the better one. The 
rule in this country would seem to be to the contrary by an over- 
whelming weight of judicial utterance. 

I conceive the law to be that one desiring to change the channel of 
a stream, which he deems necessary in order to reap the greatest ben- 
efit to himself from his own holdings, must, for the protection of his 
neighbor, take care that the new channel is constructed in such a way, 
and of such ample capacity, that it will not impede the usual flow of 
the water in the stream, nor the ordinary flood waters, such as might 
be reasonably expected or anticipated hy the exercise of common pru- 
dence and foresight, taking into considération the known climatic con- 
ditions, the topography of the country, and the expérience of persons 
long résident within the locality. He is not required to anticipate un- 
usual and extraordinary or unprecedented floods, such as are produced 
by the overwhelming cataclysms of nature, although they may not, in 
a strict sensé, be classified as vis major or the acts of God. The trial 
court's définition of an extraordinary flood is apt, namely, that it "is 
one of those unexpected visitations whose comings are not foreshadow- 
ed by the usual course of nature, and whose magnitude and destruc- 
tiveness could not bave been anticipated or provided against by the 
exercise of ordinary foresight." 

Generally speaking, no person is bound to foresee and provide against 
casualties never before known and not reasonably to be expected, or 
which would not bave arisen save under circumstances which are ex- 
ceptional. 29 Cyc. 433. But, coming more nearly to the question in 
hand, and speaking under the subject "act of God," this expression is 
found in the same work: 

"Thus it lias been decideâ that winds of unusual and extraordinary violence, 
extraordinary ralnstorms, lloods, tires, and frosts are classed as acts of God 
witliin the rule exenipting défendant from llaV)ility." 29 Cyc. 441. 

The rule is thus epitomized as applied in L,. & N. R. Co. v. Conn 
166 Ky. 327, 332, 179 S. W. 195, 198: 

"He is not liable for damages growing ont of overfiows which were caused 
by extraordinary raius or lloods; i. e., such floods or rains as are of such 
unusual occurrence in the vicinity that they could not hâve been anticipated 
by persons of ordinary expérience and prudence." 

So, in Lyon v. Chicago, M. & St. P. Ry. Co., 45 Mont. 33, 42, 121 
Pac. 886, 888 : 
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"The rule of law in such cases is that the défendant is only reqiiired to 
take précautions against ordinary storms whlch occur in the vicinlty ; and 
if tbe damage would hâve occurred by the act of God, notwithstanding the 
obstruction, even if there were négligence on the part of the défendant, dam- 
ages cannot be recovered. * * * In tlils case, unlike most cases in wliicli 
the act of God is invoked as a défense, the act of négligence did not occur 
during the storm, or after it was over. Therefore the act is only made a 
négligent act by comparison with the duty which défendant owed before the 
storm. It was not defendant's dnty to foresee and prépare against an un- 
precedented storm ; in other words, it was not defendant's duty to prépare 
against 'the act of God.' Its duty was only to prépare against ordinary 
storms." 

See, also, Farnham on Waters and Water Rights, vol. 3, sec. 990, 
where the author says: 

"But in making improvements upon his own property a landowner is under 
no obligation to anticipate or provide against extraordinary floods. • * * 
But a flood is an act of God when caused, wlthout the négligence of man, by 
an extraordinary rainstorm so great that it could not reasonably hâve been 
anticipated, although if it had been anticipated the effect might hâve been pre- 
vented. A storm is not shown to hâve been extraordinary, so as to constitute 
an act of God, by the fact that a similar one had not occurred during a 
period of six years. If the flood is extraordinary, one whose structures, 
which were carefully constructed with due regard to the rights of his 
neighbors, alded in the injury, is not liable for the resuit." 

"Floods unprecedented and so extraordinary as to hâve been beyond reason- 
able anticipation are not to be provided against." Atchison, T. & S. F. Ky. 
Co. V. Herman, 74 Kan. 77, 79, 85 Pac. 817, 818. 

So of a large number of cases, comprising many states in the Union, 
of which I cite only a few : B. & O. R. Co. v. Sulphur Spring School 
District, 96 Pa. 65, 42 Am. Rep. 529; Karchner v. Penn. R. Co., 218 
Pa. 309, 67 Atl. 644; Goddard v. C, B. & Q. R. Co., 143 Wis. 169, 
126 N. W. 666; White River Log, etc., Co. v. Nelson, 45 Mich. 578; 
8 N. W. 587, 909; Inhabitants of Palmyra v. Waverly Woolen Co., 
99 Me. 134, 58 Atl. 674; Dahlgren v. Chicago, M. & P. S. Ry. Co., 85 
Wash. 395, 148 Pac. 567; Smith v. C, B. & Q. R. Co., 81 Neb. 186, 
115 N. W. 755; Crawford v. Rambo, 44 Ohio St. 279, 7 N. E. 429; 
O. & M. Ry. Co. v. Thillman, 143 111. 127, 32 N. E. 529, 36 Am. St. 
Rep. 359; Price v. Oregon Railroad Co., 47 Or. 350, 83 Pac. 843. 

The necessity of the utilization of water courses in this country is 
so diverse, for the promotion of so vast a number of enterprises, that 
I am impressed that an application of the English doctrine, virtually 
making the party seeking to change or utilize a public stream, for his 
own benefit, an insurer of his neighbor against injury, is not so well 
calculated to meet the ends of justice to ail as the American doctrine. 

As to the usual or unusual features of the flood, it must be conceded 
that, if the conditions pertaining to whether the flood was an ordinary 
one, or an extraordinary or unprecedented one, were such that rea- 
sonable minds might conscientiously dififer, the question was for the 
jury, and not for the court. Supplementing what is set forth in the 
prevailing opinion touching the flood waters having a tendency to show 
their proportions, the witness Summers, who was in charge of the local 
office of the Weather Bureau at Juneau, testified that the précipitation 
in 24 hours, on September 25-26, was 5.54 inches, and that at another 
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period, in October, 1913, when the water was accounted high, the pré- 
cipitation was 3.50 inches, and that he had no records showing that the 
rainfall exceeded that in the meantime. Witness further testified that 
the précipitation at the Persévérance mine, in the Gold creek basin 
above, spoken of as the Jualpa basin, for the 24 hours ending at 4 
p. m. on September 26th, was 7,40 inches, practically 2 inches more 
précipitation than at Juneau. 

Mr. Sharick, who had been a résident of Juneau since 1898, and 
kept a record of the rainfall from 1898 to 1912, testified that the high- 
est précipitation was on September 7, 1902, 4.01 inches, the next high- 
est on October 17, 1905, 3.50 inches, and the next highest to that on 
August 26, 1905, 2.17 inches. Mr. Gastonguay relates that the highest 
précipitation at Persévérance mine since October, 1916, was on Sep- 
tember 26, 1918, 7.04 inches. The next highest, according to his rec- 
ord, was on May 28 preceding, 3.4 inches. 

Mr. Canfield, an engineer of the United States Geological Survey, 
who kept a gaging station in Gold creek, near Juneau, from July 20, 
1916, testified that the highest point of the water was the stage indi- 
cated by 6.81 feet, with a corresponding flow of 2,600 cubic feet per 
second, on September 26, 1918, and that the highest number of cubic 
feet prior to that date was 1,000, on August 19, 1917. 

W. W. Casey testified that he had been a résident in Juneau since 
1898, and that he had seen no such water as fell on September 26, 
1918. He further testified that at that time a flume in the basin was 
carried down, and that the bridge across Gold creek was carried away. 
The bridge was built in 1914, and took the place of an old one, which 
was there when witness came to Juneau in 1898, and remained in- 
tact from floods during the entire time. The new bridge was con- 
structed some 4 or 5 feet higher than the old one, which was torn 
down to make place for it. 

The very action of the flood in question has a tendency to show it to 
hâve been extraordinary and unprecedented. It completely washed 
away upland, lying 21 feet above the level of the channel of Gold 
creek, which was covered in part with stumps, and had never, so far 
as known, been so affected with floods before. 

Considering ail thèse things, I am impressed that the question wheth- 
er the flood was an ordinary one, or was unusual and extraordinary or 
unprecedented, was one for the jury, and was properly submitted to 
them for their judgment. 

Further than this, a careful examination of the record does not, to 
my mind, disclose any réversible error of the court. 

Thèse considérations would lead to an affàrmance of the judgmen*. 
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ADLER V. SEAMAN et al. 

(Circuit Court of Appeals, Blghtli Circuit. May 11, 1920. Reliearing Denled 

September 18, 1920.) 

No. 5449. 

1. Action ®=>57(1) — Consolidation of causes liniited by statiite. 

TJnder Rev. St. § 921 (Comp. St. § 1547), autliorlzing consolidation of 
eausps "of a like nature or relative to the same question, * * * for 
avoiding unnecessary costs or delay, * * * when it appoars reason- 
alile to do so," tlie consolidatioB of causes is a matter of .iudicial discré- 
tion, but witliin the limits imposed by tlie statute, and litisants are de- 
prived of lejral riglits if tlieir causes are Consolidated, outside of the 
terms of the statute, to their injury. 

2. Action <S=57(2) — Conso'icla'ion of essentially différent suîts by différent 

pa""*'es apairst ?anie défendant not warrantée!. 

Where two suits against a street railroad company were pendins at the 
same time, the flrst by a stockholder against tlie corporation and others to 
recover, in right of the corporation, assets wrongfully wasted by oflicers 
and directors, to seeure removal of such oflicers and directors, and avoid- 
ance of alleged fraudulent contracts, and incidentally, if necessary, ap- 
pointment of a receiver, and the second by a uiortgage credltor for fore- 
closure and appointment of a receiver for alleged insolvency, the only 
question in common in the two suits being the receivership, and a re- 
ceiver was appointed in the second suit, who took possession of the 
propert.y, an order, made tliereafter and before any action had been 
taken in the first suit, consolidating the two suits and treating tlie second 
as an intervention in tlie flrst, over objection of the complalnant therein, 
held erroneous. 

3. Action ©=57(1) — Consolidation dépendent on status of cases. 

The propriety of any consolidation order niust be determinod by the 
situation of the two cases at the time the order is made. 

4. Action <S=>57(1) — Court without power to force intervention. 

Interventions are in their nature voluntary, and a court is without 
power to consolidate two .suits and force the complainant in one into the 
position of an intervener in the other over bis objection. 

5. CoiTwvrations '§=330(4,13) — Receivers <&=52 — Receiver for corporation 

necessai-j' party to stockholder's suit, and appointment of receiver or ex- 
tension of receiversh'p unnecessary. 

Where a gênerai receiver for a corporation was appointed in a suit 
by a créditer, and took possession and control of its property, thp ex- 
tension of his receivership to suit by stockholder to recover in right of 
the corporation assets alleged to hâve been wrongfully wasted by Its 
directors held not only unnecessary, but improper, since the receiver, 
as representlng tlie corporation, is a necessary party to such suit, and 
should be brouglit in that he may, if deemed advisable by the court, 
prosecute the same, or inay as a défendant be bound by the adjudication. 

6. Arpeal and error "§='71(4), 78(1) — Order of consolidation and extending 

receivership appealable. 

An order consolidating two suits and making one subordinate to the 
other as an intervention, over the objection of complainant in the subor- 
diuated suit, and also extendlng the receivership in his suit to the othei-, 
held final and appealable. 

7. Abatement and revival <2=8(5) — Stockholder's suit cannot exclude suits by 

creditors. 

A stockholder, by conimencing a suit against the corporation and others 
to enforce riglifs inhering in the corporation, and incidentally praying for 
a receiver, if it should beconie nei'essary 1o protect the property from 
creditors, eau not confer on the <'Ourt jurisdiction of the res, whicli will 

^;::^For other capes see same topic & KEY-NUMBKR in ail Key-Numbered Digeats & Indexes 
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exclude creditors from enforcing their rights, inehiding the right to a re- 
ceiver, if entitled to one, exeept by intervening in such suit, which, under 
equlty rule 37 (198 Fed. xxviii, 115 0, 0. A. xxviii), would subordinate 
them to complainant's litigation. 

8. Equity 'S=>114 — Order allowiug invention caniiot be inade to relate ba«k 

to opci-ate as abatenient. 

An order in a suit against a street railroad Company, permitting the 
filing of pétitions of intervention cliallenging ttie jurisdiction of tlie 
court, made after appointment of a receiver in tlie suit, wlio was then 
in possession of and operating a large property, cannot be made to relate 
back, so as to abate ail prier proceedings, including appointment of the 
receiver, pending détermination of the question of jurisdiction. 

9. B"<'e-vers ®=96 — Appointment of counsel for receiver within discrétion of 

court. 

^ippointment as counsel for a receiver of one who had acted as one of 
the coiinsel for a complainant in bringiug another suit held within the 
discrétion of the court. 

10. Parties <S=>38— Nature of "inter\'ention." 

"Intervention" is a method of practice by which one having an interest 
or right which will be affected by existing litigation, to which lie has not 
been made a party, may by Icave of court, corne into the litigation to 
protect such interest or right; and is not an indcpendeut action, but is 
ancillary and supplemental to the existing litigation. 

[Ed. Note. — For other définitions, see Words and Phrases, Interven- 
tion.] 

Appeal from the District Court of the United States for the East- 
ern JJistrict of Missouri ; David P. Dyer and John C. PoUock, Judges. 

Suits by John W. Seaman against Richard McCulloch and others 
and by Samuel W. Adler against United Railways Company of St. 
Louis and others. From an order consolidating the two causes and 
extending the receivership in the Adler suit to the consohdated cause, 
Adler appeals. Reversed. 

Edward W. Foristel, of St. Louis, Mo., for appellant. 

Ephrim Caplan, of St. Louis, Mo., for appellee Seaman. 

Irvin V. Barth, of St. Louis, Mo. (George H. Williams, William 
R. Gentry, M. F. Watts, and Edwin W. Lee, ail of St. Louis, Mo., on 
the brief), for appellee Leed Mining Co. 

Randolph Laughlin, of St. Louis, Mo. (Ephrim Caplan, of St. 
Louis, Mo., on the brief), for appellees Laughlin. 

Before HOOK and STONE, Circuit Judges, and LEWIS, District 
Judge. 

STONE, Circuit Judge. January 7, 1918, John W. Seaman, a pre- 
ferred stockholder of the United Railways Company of St. Louis, 
filed his bill, charging waste and maladministration by certain présent 
and past directors of that company, wherein he sought the recovery 
of the sums so vvasted and the removal of the directors. An amended 
bill and a supplemental bill were later filed, and the cause brought to 
issue thereon by answer filed February 7, 1919. February 15, 1919, 
complainant filed his motion for the appointment of a receiver, which 
resulted in an order, February 17, 1919, appointing a master to take 
testimony and report upon the advisability of such receivership. 

^=Por other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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March 27, 1919, the Leed Mining Company, a bondholder of the 
United Railways, sought and was permitted to intervene. April 1, 
1919, E. A. Laughlin and Robert T. Laughlin, who were similar bond- 
holders, intervened. Both intervening pétitions prayed receivership, 
though with some différences. 

April 11, 1919, Samuel W. Adler, a bondholder under a mortgage 
junior to that of the above interveners, filed his bill in equity against 
the United Railways, and its predecessor, St. Louis Transit Company, 
wherein he sought a receivership. Upon the same day the défendants 
filed separate answers in the Adler suit, admitting ail of the allégations 
of that bill, and the United Railways joining in the prayer of the péti- 
tion for a receiver. The following day, April 12th, Rolla Wells was 
appointed receiver in the Adler suit, and took immédiate possession. 
April 22, 1919, Seaman and the two interveners filed separate motions 
in both the Seaman and Adler cases, praying that the two causes be 
Consolidated, and that the Adler suit be treated as an intervention in 
the Seaman case. The above pleadings will be developed, and other 
pleadings which were filed will be noticed, further in this opinion. 
April 24, 1919, the court heard such motions, and ordered that — 

"Cause No. 5608 [Adler suit] Is consldered an intervention in cause No. 
4820 [Seaman suit], and is Consolidated with tiie latter, and said causes sliall 
hereafter proceed under the title 'Jolm W. Seaman, Complainant, v. Richard 
McCulloch et al.. Défendants, Consolidated Cause No. 4820, in Equity.' " 

As a further part of said order Rolla Wells was appointed as re- 
ceiver in the consolidated cause. The same day two other orders 
were made, by one of which the spécial master theretofore appointed 
in the Seaman case was appointed in the consolidated case under the 
receivership, and by the other Charles W. Bâtes was appointed gên- 
erai counsel for the receiver in the consolidated cause. 

May 6, 1919, two interventions were permitted in the Adler suit; 
one by the above Laughlins, and the other by Henry F. Mueller et al., 
who were preferred stockholders in the United Railways and holders 
of bonds issued by that company, or by one of the companies making 
up the consolidation of the United Railways. May 22, 1919, Charles 
B. Cole and William B. Thompson, preferred stockholders of the 
United Railways, applied for leave to intervene in the consolidated 
■cause. This application was reported adversely by the master Novem- 
ber 26, 1919, and upon Deceraber 4, 1919, the court denied such ap- 
plication. 

From various of the above proceedings three appeals hâve been 
taken. The présent one, by Adler; another, by Henry S. Priest, a 
défendant in the Seaman Case, 266 Fed. 844, decided at this time ; 
and the third, by Charles B. Cole and Thompson, 266 Fed. 846, also 
decided at this time. This appeal by Adler is from the above order of 
April 24, 1919, to the effect that "cause No. 5068 is considered an in- 
tervention in cause No. 4820 and is consolidated with the latter," and 
from the appointment of a receiver in that order. 

The motions to which this order responded were expressly based 
upon equity rule 2)7 (198 Fed. xxviii, 115 C. C. A. xxviii, 33 Sup. Ct. 
xxviii). The words of each motion are, in this respect, identical and 
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are "to treat said cause No. 5068 [Adler suit] as an intervention in 
said cause No. 4820 [Seaman suit], and to consolidate the same un- 
der equity rule 37 with said cause No. 4820 and to appoint RoUa 
Wells, receiver in said Consolidated cause." Rule 37 has nothing to 
do with consolidation of causes, which is governed by section 921 o£ 
the Revised Sta tûtes (Comp. St. § 1547). The rule controls inter- 
ventions in equity suits. The purpose of the motions was therefore to 
secure intervention. No désire was evidenced for the mère trial of 
two independent cases at the same time for purposes of saving time 
and expense, such as contemplated by section 921. But it was sought 
to employ consolidation as a médium of getting the two independent 
suits united, so that the movants might, as an intervention, bind up 
with and in subordination to their existing litigation the independent 
suit of Adler, who vigorously opposed such union in any form or for 
any purpose. To détermine whether this could properly be donc in- 
volves an examination of the purposes and some of the characteristics 
of consolidations and of interventions, and an application of those 
principles to the matters in hand. 

[1] Consolidation of separate and distinct causes pending in the 
same court is, in fédéral courts, authorized by section 921 of the Re- 
vised Statutes. In its conception that statute was designed for the 
sole purposes of saving the time of the court and the costs to the 
Htigants. As originally enacted in 1813 (3 Stat. 21) it was one of three 
sections in an act dealing with costs. Under its beneficent provisions, 
not only may cases affecting the same property, title, res, or fund be 
thus hrought together and tried at one time, but cases unrelated in 
right or liability, but connected by some common controlling issues 
or facts, which can conveniently be heard and determined by a jury 
or a chancellor at one hearing. Instances of the former character are 
Gila Bend Res. Co. v. Gila Water Co., 202 U. S. 270, 26 Sup. Ct. 615, 
50 L. Ed. 1023 ; The North Star, 106 U. S. 17, 1 Sup. Ct. 41, 27 
L. Ed. 91; The Dove, 91 U. S. 381, 23 L. Ed. 354; Bankers' Trust 
Co. v. Ry. Co., 251 Fed. 789, 164 C. C. A. 23 (C. C. A. 8th Cir.) ; 
The Rochester (D. C.) 227 Fed. 203 ; Gay v. Power Co. (C. C.) 190 
Fed. 773 ; City of Boston (D. C.) 182 Fed. 171 ; Bird v. People's Gas 
and Elec. Light Co. (C. C.) 158 Fed. 903 ; Cole v. Ry. Co. (C. C.) 
140 Fed. 944, 947; Toledo, etc., R. R. Co. v. Trust Co., 95 Fed. 497, 
36 C. C. A. 155 (C. C. A. 6th Cir.) ; The Job T. Wilson (D. C.) 84 
Fed. 204; Sioux City Terminal, etc., Co. v. Trust Co., 82 Fed. 124, 
27 C. C. A. 73 (C. C. A. 8th Cir.) ; Park v. R. R. Co. (C. C.) 70^ 
Fed. 641 ; Compton v. Jesup, 68 Fed. 263, 15 C. C. A. 197 (C. C. A. 
6th Cir.). Instances of the latter are ^tna Life Ins. Co. v. Moore, 231 
U. S. 543, 34 Sup. Ct. 186, 58 L. Ed. 356 ; B. & O. Southwestern 
R. R. V. U. S., 220 U. S. 94, 31 Sup. Ct. 368, 55 L. Ed. 384; Conn. 
Mut. L. I. Co. V. Hillmon, 188 U. S. 208, 23 Sup. Ct. 294, 47 L. 
Ed. 446; Mutual Life Insurance Co. v. Hillmon, 145 U. S. 285, \2 
Sup. Ct. 909, 36 L. Ed. 706 ; Hanover Fire Ins. Co. v. Kinneard, 129 
U. S. 176, 9 Sup. Ct. 269, 32 L. Ed. 653; Teal v. Bilby, 123 U. S. 
572, 8 Sup. Ct. 239, 31 L. Ed. 263 ; U. S. v. U. P. R. R. Co., 98 U. 
S. 569, 604, 25 L. Ed. 143 ; Am. Trust & Sav. Bank v. Coal Co., 165 
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Fed. 34, 91 C. C. A. 72 (C. C. A. 7th Cir.) ; Am. Window Glass Co. ' 
V. Noe, 158 Fed. 717, 86 C. C. A. 133 (C. C. A. 7th Cir.); Diggs v. 
R. R. Co., 156 Fed. 564, 84 C. C. A. 330 (C. C. A. 6th Cir.); Butler v. 
Pub. Co., 148 Fed. 821, 78 C. C. A. 511 (C. C. A. 4th Cir.); Holmes 
& Co. V. Ins. Co. (C. C.) 142 Fed. 863 ; Denver City Tramway Co. 
V. Norton, 141 Fed. 599, 73 C. C. A. 1 (C. C. A. 8th Cir.) ; Betts v. 
U. S., 132 Fed. 228, 65 C. C. A. 452 (C. C. A. Ist Cir.) ; Frank v. 
Geiger (C. C.) 121 Fed. 126; Times Pub. Co. v. Carlisle, 94 Fed. 
762, 36 C. C. A. 475 (C. C. A. 8th Cir.) : Berry v. Seawall, 65 Fed. 
742, 13 C. C. A. 101 (C. C. A. 6th Cir.); Stone v. U. S., 64 Fed. 667, 
12 C. C. A. 451 (C. C..A. 9th Cir.). 

Consolidât-on is in no wise mandatory, but the advisability of such 
an order is based upon the practical administration of justice and the 
economical and convenient disposition of the cases in the trial court. 
It is therefore a matter of judicial discrétion. But the statute has in 
terms limitcd the exercise of this discrétion to cases "of a like nature 
or relative to the same question" ; also this discrétion, even within 
the above limits, is judicial, not arbitrary, and there must be some 
indication of "avoiding unnecessary costs or delay in the administra- 
tion of justice," and some basis that sucli action is "reasonable" as 
required by the statute. Since consolidation of independent cases is 
lawful only under this statute, litigants are deprived of légal rights 
if their causes are Consolidated outside the terms of the statute, to 
their injury, and the appellate courts of the United States hâve often 
examined orders of consolidation. 

[10] Intervention is an entirely différent character of proceeding. 
It is a method of practice by which one having an interest or right, 
which will be affected by existing litigation to which he has not been 
made a party, may, if he désire, by leave of court corne into that liti- 
gation to protect such interest or right. Rocca v. Thompson, 223 U. 
S. 317, 330, 32 Sup. Ct. 207, 56 L. Ed. 453. It is not an independent 
action, but is ancillarv and supplemental to the existing litigation 
(Rouse V. Letcher, 156 U. S. 47, 50, 15 Sup. Ct. 266, 39 L. Ed. 341), 
and must, under the limitations expressed in rule 2)7 , "be in subordi- 
nation to, and in récognition of, the propriety of the main proceed- 
ing." The purpose of intervention is to afford an opportunity for 
proper parties who are not necessary to the litigation to corne in, if 
they so désire. In fédéral equity courts this procédure is determined 
by equity rule 37, which is, as to interventions : 

"Any one claiming an interest in tlie litigation may at any time be permit- 
ted to assert his riglit by intervention, but the intervention shall be in subor- 
dination to, and in récognition of, the propriety of the main proceeding." (220 
U. S. appendix, p. 11, 33 Sup. Ct. xxviii.) i 

Having in mind the above purposes and characteristics of consoli- 
dation and intervention, we come to considération of their applica- 
tion to the order hère involved. Although this order had as its main 
purpose and object the intervention feature, we will separately ex- 
amine it as to consolidation, and then as to intervention. ; 

If the two suits are "of a like nature, or relative to the same ques-^ 
tion," the com"t might simply consolidate them, unless it is clearlyj 
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and conclusîvely évident that such action would not avoid unneces- 
sary costs or delay and would be unreasonable as affecting rights of 
some of the parties. To détermine thèse matters requires, first, ex- 
amination and comparison of the two actions; and, second, an ex- 
amination of the status of each at the time the order of consoHdation 
was made. 

[2] Proceeding to the first inquiry, we are not now concerned with 
the sufficiency of either bill, but with the purposes of the bills and with 
the issues presented by those bills and the answers thereto. The 
Seaman amended bill is, of necessity, lengthy and involved, but its 
essential purposes are clear. Seaman, a holder of preferred stock 
in the United Railways Company, brings his bill as such for himself, 
and ail bke stockholders desiring to join, for the benefit of the Com- 
pany. The défendants are the company, certain directors and ofïi- 
cers of that company, and the représentatives or trustées of such as 
are deceased. The company is but a nominal défendant. The pre- 
ferred stock held by complainant was 5 per cent, cumulative, upon 
which no dividends had been paid since 1910. The bill allèges con- 
tinued domination of the board of directors of the company, since 
1908, by certain interests engaged in manufacturing, distributing, and 
selling electric power ; that a contract for such power was made by the 
company in 1908, which was followed by two later contracts for the 
same purpose; that ail of said contracts were wrongfully and fraud- 
ulently made by the directors, for the benefit of the dominating in- 
fluences and at the expense of the company, thus obligating it to pay 
excessive prices for its power. It also allèges actions by the directors 
resulting in arousing public enmity, and in extravagant, unnecessary, 
or unlawful expenditures of the corporate assets. Thèse actions are 
particularized as the unreasonable résistance to the so-called city 
"mill tax" ; the unreasonable and ofifensive résistance to valid and 
just claims against the company; the expenditure of a secret "slush 
fund" to corrupt state and city législative action, and to obtain the 
commission of félonies — an instance of the last being the theft of cer- 
tain référendum pétitions afïecting a reduced rate of taxation against 
the company. 

Ihe bill allèges that, but for ail of thèse unlawful and fraudulent 
acts of the défendants, the company would be solvent and able to pro- 
cure extensions of its franchises from the public, and to successfully 
finance its business and pay dividends to complainant and other pre- 
ferred stockholders; that because of such acts the company is in- 
solvent and in danger of dismemberment ; that the recovery of the 
assets so illegally diverted by défendants would save the solvency of 
the company and enable it to conduct its afifairs successfully; that 
the removal of the présent board and officers, if replaced by others 
not similarly dominated, would restore good feeling and relations be- 
tween the company and the public. It also allèges that the inimical 
control of the directors and ofiicers prevents action of this character 
against thèse défendants, and that application by complainant to such 
ofiicers and directors to bring such an action would be unavailing, and 
that thereforç the company is made a défendant. 
266 F.— 53 
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The reliefs prayed are injunction to prevent the company, îts offi- 
cers, directors, or agents, from disposing of any of the property or 
removing any of the records, books, etc., of the company ; to prevent 
the défendants from acting as directors, officers, or committeemen 
of the company, and from interfering with any of its property or 
removing any of its property, f unds, or affairs ; a decree that, but for 
the wrongful and unlawful disposition of the corporate assets by de- 
fendants, the company could hâve paid the annual dividends on the 
preferred stock; ouster of the défendant directors and officers from 
ail control or power as to company affairs or property, except that 
défendant McCulloch, as an employé in the operating department, 
might continue to exercise such duties under the direction of "this 
honorable court and its agents"; accounting by défendant directors 
and by the défendant trustées or représentatives of the deceased di- 
rectors of their stewardship since élection in 1908, with particular 
référence to personal profits or advantages to themselves, and to losses 
or injuries to the company permitted or caused hy them, with a de- 
cree for payment of such profits and losses; appointment of a spécial 
master to report to stockholders the f acts of the above accounting, 
and to cause to be held a stockholders' meeting, at which the power 
contracts would be submitted for ratification or rejection, and at which 
ail shareholders found to hâve unlawfully participated in profits from 
such contracts be enjoîned from voting, and that the décision at such 
meeting be given fuU force and effect as to the railway, its officers, 
directors, and shareholders ; that f ollowing the décision of such meet- 
ing a receiver be appointed for the purpose (a) of obtaining from the 
Electric Company of Missouri, the Union Electric Light & Power 
Company, and any other parties, an accounting and satisfaction in 
référence to moneys, etc., improperly received from the company, and 
(b) to institute proceedings to carry into efïect the above décision of 
the stockholders' meeting; appointment of a receiver at "any time 
it appears necessary to this honorable court, in order to préserve the 
equities of the shareholders, to préserve the assets, to prevent dis- 
memberment, and to préserve intact the property of the railway from 
threatening creditors," such receiver to carry out "the orders here- 
in prayed for"; and for gênerai relief. 

By a later supplemental bill (filed July 18, 1918) other existing di- 
rectors were made défendants under allégations, that they were domi- 
nated by the same interests, had knowledge of, but had taken and 
would take no steps to recover, such wasted assets, or to discharge 
an indicted officiai of the company, and prayed that they also be en- 
joined from acting as directors, and that a spécial master be appointed 
to hold a stockholders' meeting to elect a new board of directors, and 
at such élection défendants and ail other persons found to hâve un- 
lawfully participated in or permitted profits from the power contracts, 
or participated in the other unlawful acts referred to, be enjoined 
from voting. 

Thus the Seaman bills are seen to be a proceeding by a dissatisfied 
stockholder against the corporate officers and directors, seeking ac- 
counting and satisfaction for past wrongdoing as such, the prévention 
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of future wrongdoing or action prejudicing the corporate welfare by 
the removal of such officers and directors and élection of a new board, 
and escape from onerous contracts fraudulently consummated by such 
persons. If necessary to protect the corporation from harm during 
this proceeding, a receiver is sought. The other prayers for receiver 
are purely as an aid in executing a decree found in complainant's 
favor. 

The Adler bill was by a bondholder under a junior mortgage. It 
allèges default in payment of a senior mortgage on part of the rail- 
way System, insolvency of défendants, threatened foreclosure or im- 
proper increase of indebtedness prior to complainant's lien, default 
under another prior mortgage and danger of foreclosure, danger of 
dismemberment of a harmonious street railway system, resulting in 
large loss in value in the security behind complainant's bonds and in- 
jury to the public. The prayer is for a receiver, a marshaling of as- 
sets, and a déclaration of rights of respective lien holders and cred- 
itors. 

A comparison of the purposes of the two bills reveals a common 
question, to wit, appointment of a receiver for an insolvent street rail- 
way corporation, to prevent dismemberment of its System by various 
creditors and lien claimants. The consolidation, however, was not for 
the purpose of having both cases heard upon this point at the same 
time. The consolidation order was not made until 12 days after the 
appointment, in the Adler case, of a receiver who took immédiate pos- 
session. 

[3] The propriety of any consolidation order must be determined 
by the situation of the two cases at the time that order was made. 
Nor can the attempted réservation in the receivership order in the 
Adler case of the "détermination of the consolidation of this and the 
original suit of John W. Seaman" avail to alter the proposition that 
the validity of the order of consolidation must be determined by the 
situation at the time the order was made. That situation was as fol- 
lows: Under the Adler bill a receiver was in possession, with the 
broad gênerai powers of a receiver, who was to préserve, collect, and 
marshal the entire assets of the company, conduct its active buisness 
as a street railway system, and make such provision for the care of 
its creditors of ail classes as the court might direct. 

The appointment of a receiver for this company materially affect- 
ed the status of the Seaman litigation as to consolidation. The Sea- 
man bill had sought three main and one contingent results, which were, 
recovery of assets wrongfully wasted by certain of the défendant 
officers and directors; submission of the power contracts and re- 
placement of existing directors and officers ; and, if dismemberment 
threatened during the litigation, a receiver to préserve the property in 
its integrity. The broadly empowered receiver appointed in the Ad- 
ler case abundantly met the need for a receiver in the Seaman suit. 
This appointment also vitally affected the sought replacement of the 
company directors and officers, because it suspended the possibility 
of such relief during the receivership and made the granting of such 
relief even after the termination of the receivership entirely dépendent 
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upon the resuit of the receivership. The same statement applies to the 
executory portion of the power contracts, since the receiver may adopt 
them or not as seems best for the estate (Dushane v. Beall, 161 U. S. 
513, 515, 16 Sup. Ct. 637, 40 L. Ed. 791; U. S. Trust Co. v. Ry. 
Co, 150 U. S. 287, 14 Sup. Ct. 86, 37 L. Ed. 10S5) during the re- 
ceivership, and in fact is given, in the order appointing him, a specified 
time within which to adopt or reject ail contracts. How did the 
Adler receivership affect the remaining object of the Seaman bill, to 
wit, the recovery of wasted assets of the company? 

Officers and directors of a corporation are civilly liable for its as- 
sets, which they hâve illegally and fraudulently dissipatéd. This lia- 
bility is to the corporation, the assets of which hâve been thus unlaw- 
fuUy dissipatéd, and to it alone. It is only when the duly consti- 
tuted corporate authorities will not enforce that liability for the cor- 
poration that its stockholders can seek to do so. Such a stockholders' 
suit is based upon the refusai of the corporation (through its proper 
officiais) to act, and it is for the sole benefit of the corporation. AU 
sums recovered therein go to the corporation, diminished only by the 
legitimate expenses of such litigation. Such was the character of the 
Seaman bill as to this portion of the relief sought therein. When 
the receiver was appointed, he acquired, under the broad terms of his 
appointment, the rights of the corporation to prosecute such charac- 
ter of suit for waste. In Porter v. Sabin, 149 U. S. 473, 13 Sup. Ct. 
1008, 37 L. Ed. 815, while a state court receiver was in control of cor- 
porate property and business, certain stockholders brought their bill 
in the fédéral court against the corporate officers for dissipation of 
corporate assets. The bill made the corporation a défendant, and 
recited the refusai of the state court to permit the receiver to bring 
such action or to be made a défendant therein. The Suprême Court 
affirmed the ruling of the trial court, sustaining a demurrer to the 
bill, because the receiver was not made a party. The court said : 

"The riglit to malntain a suit against the offioers of a corporation for fraud- 
ulent misappropriation of its property is a right of the corporation, and it 
is only when the corporation will not bring the suit that it can be brought by 
one or more stockholders in behalf of ail. Hawes v. Oakland, 104 U. S. 450. 
The suit, when brought by stockholders, is stlU a suit to enforce a right of 
the corporation, and to recover a sum of money due to the corporation ; and 
the corporation is a necessary party, in order that it may be bound by the 
judgment. Davenport v. Dows, 18 Wall. 626. If the corporation becomes in- 
solvent, and a receiver of ail its estate and effects is appointed by a court of 
compétent jurisdiction, the right to enforce this and ail other rights of proper- 
ty of the corporation vests in the receiver, and he is the proper party to bring 
suit, and, if he does not himself sue, should properly be made a défendant to 
any suit by stockholders in the right of the corporation." 

It is thus clear that the receiver in the Adler bill would hâve been 
a necessary party to any action such as Seaman brought, had Seaman 
commenced his action after appointment of the receiver in the Adler 
suit. The circumstance that such suit was pending when the Adler 
receiver was appointed cannot alter or affect this rule. The receiver 
is not a party to that suit. He can become such only by an order of 
Ahe court (Wilder v. City, 87 Fed. 843, 31 C. C. A. 249 [C. C. A. 
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5th Circuit]; 22 Standard Enc. of Prac. 434; High on Receivcrs 
[4th Ed.] § 258), although he might be made so by such an order 
(National Electric Signaling Co. v. Telefunken Wireless Teleg. 
Co., 208 Fed. 679, 698, 125 C. C. A. 647). No application by 
the receiver or by any one else to hâve him made party to the 
vSeaman suit has been ruled upon or even filed in the Adler suit. 
Therefore, as to this proceeding for unlawful waste brought by 
Seaman, the status of the two cases at the time of the order of 
consolidation was that a stockholder had a suit against certain 
corporate directors for unlawful waste of corporate funds, and 
in another proceeding a créditer had obtained a gênerai receivership 
of that corporation. The only place where the two cases in any wise 
touch is that, if Seaman can legally continue the prosecution of his 
suit after the qualification of the Adler receiver, any sum recovered 
by him would be for the benefit of the corporation, and wouîd pass 
as assets thereof to the receiver. This is no basis for any consolidation 
of the two cases. No economy of expense or of time, and no con- 
venience in the conduct of the suits, can arise from such combination. 
If the receiver is not made a party to the Seaman suit, that suit is out- 
side the scope of the Adler receivership, which is in no wise affected 
thereby, unless and until Seaman successfuUy terminâtes his action 
and has a fund to turn over to the receiver. The receiver lias not been 
made a party, and as yet Seaman has no such fund; therefore there 
was no ground to connect the suits, and no proper purpose is served 
thereby. 

There is a clear way in which the two suits may become related, and 
it is the only way. That is by making the Adler receiver a party to the 
Seaman suit. The court can order him to intervene as party nlaintifï 
and promote the prosecution of the suit (National Electric Signaling 
Co. v. Telefunken Wireless Teleg. Co., supra), or it can permit him 
to be made a party défendant, so that he will be bound by the resuit 
of the suit (Porter v. Sabin, supra). The preceding statement re- 
veals that the only true relation of the Seaman suit is as subordinate 
to and in aid of the receivership, when once the receiver becomes a 
party thereto, but not before. It would then be Hke any other in- 
dependcnt suit brought by the receiver to recover and collect some 
of the assets of the corporation. But even then the action would be 
ancillary in its nature, presenting no reason for consolidation with the 
main suit, and not properly susceptible of being so Consolidated. So 
much the more was the consolidation improper, and without the power 
of the court under the statute, when the actual status of the two cases 
at the time of consolidation, as above outlined, is considered. 

[4] This order, however, was not one purely of consolidation. It 
was more substantially one of intervention. It required, not that the 
cases should be heard together, but that the Adler suit should be re- 
garded as an intervention in the Seaman suit, and that the causes 
should proceed under the title of the latter action. Interventions are, 
in their nature, voluntary. They are the avenues by which proper 
parties may enter litigation and présent therein their rights to som,e 
title, property, res, or: fund involved therein. None of the parties to 
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the Adler suit desired to be made parties to the Seaman litigation, and 
at the date of consolidation no title, property, res, or fund was there- 
in involved, wherein an intervention by any of them could find place. 
On the contrary, they bitterly opposed any union of the two actions. 
Over vigorous protest they saw their action made an intervention in 
the Seaman suit. We know of no instance of an order forcing a pure 
intervention by unwilling parties, and we think that such order cannot 
be made. 

Nor does the circumstance that this intervention was coupled with 
consolidation avail. Although the resuit of consolidation is merely 
to try cases together, necessitating separate verdicts and judgments 
or separate decrees (Mutual L,ife Insurance Co. v. Hillmon, 145 U. 
S. 285, 12 Sup. Ct. 909, 36 I.. Ed. 706; Toledo, etc., R. R. Co. v. 
Trust Co., 95 Fed. 497, 36 C. C. A. 155 [C. C. A. 6th Circuit, opinion 
by Judge Lurton]), yet it is true that sometimes independent suits 
bear a relation to each other, such that, when they are properly Con- 
solidated, the several controversies assume certain natural attitudes 
toward each other, such as "in the nature of " a cross-bill or interven- 
tion, and it is then convenient to so regard them in the subséquent 
conduct of the litigation (Sioux City Terminal R. R. and Warehouse 
Co. v. Trust Co., 82 Fed. 124, 27 C. C. A. 73 [C. C. A. 8th Circuit] ; 
Unt V. Kinne, 75 Fed. 636, 637, 21 C. C. A. 466 [C. C. A. 6th Cir- 
cuit] ; Central Trust Co. v. Bridges, 57 Fed. 753, 6 C. C. A. 539 [C. 
C.A. 6th Circuit] ; McBee v. Ry. Co. [C. C] 48 Fed. 243, 245); but 
this is purely a rule of convenience, and does not resuit in actually 
making such parties défendants or interveners in the other suit. No 
such situation of convenience appears hère. Adler's suit to coUect, 
préserve, and marshal the entire assets of the company, to détermine 
the rights of ail creditors, and, in the meanwhile, to conduct the en- 
tire business of the company, cannot in any sensé be considered an 
intervention in Seaman's suit to recover certain wasted assets and to 
escape certain alleged burdensome operating contracts. The order 
of intervention-consolidation was improvident, and cannot withstand 
the attack hère made. 

[5] Another point raised on this appeal is as to the propriety of 
the appointment of a receiver in the Seaman suit. In view of the 
status of this entire litigation at the time that order was made, we 
think that it was erroneous. At that time a gênerai receiver, with very 
extensive and complète powers, was possessing, protecting, and col- 
lecting the property, assets, and rights of the company, and operating 
its business. Therefore there was no necessity of another receiver- 
ship, or an extension of that receivership to the Seaman suit. Bird 
v. People's Cas & Electric Light Co. (C. C.) 158 Fed. 903; Fernald 
v. Tel. Co., 31 Wash. 219, 71 Pac. 731. Nothing could properly be 
obtained through a subséquent appointment in or extension to the 
Seaman suit which could not be through the receiver already acting 
in the Adler suit. Upon qualification, the Adler receiver became a 
nécessary party to the Seaman litigation, because he succeeded to the 
rights of the corporation to pursue its officers and directors for mal- 
administration, Such a suit by the receiver would be in course of 
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collecting the corporation assets, and would be ancillary to the main 
action. Pope v. Railway Co., 173 U. S. 573, 19 Sup. Ct. 500, 43 L. 
Ed. 814; White v. Ewing, 159 U. S. 36, 15 Sup. Ct. 1018, 40 L. Ed. 
67; Porter v. Sabin, 149 U. S. 473, 13 Sup. Ct. 1008, 37 L. Ed. 815; 
In re Tyler, 149 U. S. 164, 181, 13 Sup. Ct. 785, 37 E. Ed. 689; 34 Cyc. 
381. Such character of suit assumes no higher standing because 
brought by a stockholder and pending at the time the receiver was 
appointed. No good resuit, but only confusion, could follow by ex- 
tension of the receivership to the Seaman suit. 

Where no good purj^ose can be served by appointment of a re- 
ceiver, it will be refused, and the same principle is enforced where a 
receiver has ah'eady been appointed in another suit. Bird v. Eight Co. 
(C. C.) 158 Fed. 903. Also courts of equity are not inclined to grant, 
much less extend, a receivership, where the main purpose is or resuit 
would be to tal<e up litigation against corporate officiais (Clark v. Oil 
Co., 105 Fed. 787, 45 C. C. A. 53 [C. C. A. 7th Circuit] ; Hallenborg 
V. Copper Co., 8 Ariz. 329, 74 Pac. 1052 ; Empire Hôtel Co. v. Main, 
98 Ga. 176, 25 S. E. 413 ; Marcnse v. Gin Co., 52 La. Ann. 1383, 27 
South. 846; Richardson v. Trunk Co., 181 Mass. 580, 64 N. E. 400; 
Miller V. Kitchen, 7Z Neb. 711, 103 N. W. 297; People's Investment 
Co. V. Crawford [Tex. Civ. App.] 45 S. W. 738), although this has 
been donc (Du Puy v. Terminal Co., 82 Md. 408, 33 Atl. 889, 34 Atl. 
910; Hazzardv.CreditMobilier, Fed. Cas. No. 6,289). To repeat, the 
proper procédure was, by leave of court, to bring the receiver into 
the Seaman suit as a party, so that the receiver may prosecute the 
suit, if deemed advisable by the court, or may, as party défendant, 
be hound by the adjudication. While it has been questioned whether 
a stockholder could prosecute such a suit pending a receivership (Kelly 
v. Dolan, 233 Fed. 635, 147 C. C. A. 443), we see no reason why such 
should not be permitted, if leave be secured from the court appointing 
the receiver to join him as défendant, and this seems to be the efifect 
of the décision in Porter v. Sabin, 149 U. S. 473, 13 Sup. Ct. 1008, 
37 E. Ed. 815, and to accord with justice (Marcuse v. Gin Co., 52 
Ea. Ann. 1383, 1394, 27 South. 846; Brinckerhoff v. Bostwick, 88 N. 
Y. 52; Id., 23 Hun, 237; Id., 99 N. Y. 185, 1 N. E. 663). Unless 
such suit by a stockholder would unreasonably prolong or otherwise 
injuriously aflfect the receivership, we see no reason why the stock- 
holder should not be permitted, at his own risk and expense, so to 
sue and join the receiver as a party. The practical objections which 
might be urged against such a course, such as expensive delay in ter- 
minating the receivership, can be amply dealt with in connection with 
the considération of the application to make the receiver a party. 

[B] Appellees earnestly urge a motion to dismiss this appeal, on 
the ground that the order appealed from was purely interlocutory and 
of no such finahty as to furnish any basis for an appeal. Considéra- 
tion of this contention has been postponed until after a discussion of 
the merits of the appeal, since that discussion would reveal the true 
character of the order in question. It is said that the gist of the 
appeal is the order of consolidation-intervention, and not that part of 
the order appointing a receiver in the Seaman case. A considération 



840 266 FEDEEAL REPORTER 

of the contention, even from that point of view, is of no avail to ap- 
pellees. As a rule an order purely of consolidation is not appealable, al- 
though we do not care to say it might never be. The reason, as stated 
in Toledo, etc., R. R. Co. v. Trust Co., 95 Fed. 497, 506, 36 C. C. 
A. 155, 164, by Judge Lurton, is that in an order purely of consoli- 
dation — 

"each record is that of an independent suit, except in so far as the évidence 
in one is, by order of the court, treated as évidence In both. The consolida- 
tion does not change the rules of equity pleading, nor the rights of the parties, 
as those rights must still turn on the pleadings, proofs, and proceedings in 
their respective suits." 

Such is not the character of this order, nor is such its innocuous 
efïect. It does not leave the Adler suit a separate, independent ac- 
tion, but subordinates it as an intervention in the Seaman action. It 
does affect the rights of Adler in his Htigation. It takes from hira 
the control of his own litigation. It makes his suit dépendent upon 
the success of other litigation, whicli he may deem ill-advised and ill- 
founded. It deprives him of ail opportunity to question the litii^ation 
into which he is unwillingly injected. He cannot object to the re- 
ceivership being hurdened with the costs and delay of this litigation, 
in the success of which he has no faith, but must helplessly and si- 
lently see settlement of his claim delayed and, as he may think, im- 
periled by dissipation of the funds, to which he is looking for pay- 
ment, in litigation which he may believe cannot succeed. Except as 
to emergency orders, every party to a gênerai receivership suit has a 
right, which is important, to be seasonably heard by the court in favor 
of or opposition to any action of the receiver materially affecting the 
gênerai assets or policy of the receivership. The value of his inter- 
ests dépends upon the proper conduct of the receivership, and he 
may présent his views to the court controUing the receiver. But hère 
no application to hâve the receiver made a party to the Seaman suit 
has been made, and no opportunity has or will ever be afïorded Adler 
to protest such action, although Seaman is attempting to gain indi- 
rectly, through this order, the entire benefit, if not, indeed, more than 
he could secure by an order on the receiver in the Adler suit to be- 
come a party to the Seaman suit. Certainly Adler cannot be unwill- 
ingly deprived of thèse rights of the ordinary litigant without an op- 
portunity to hâve such action reviewed, and what practical good would 
such review accomplish after final decree in the Seaman suit? The 
situation has in it much which is, in etïect, analogous to that in Bank- 
ers Trust Co. v. Railway Co., 251 Fed. 789, 164 C. C. A. 23, decided 
in this court. We think the right of appeal clear. 

An additional controlling considération is that this appeal was also 
from that portion of the order appointing a receiver in the Seaman 
case. This appointment of a receiver was under the statute (Judicial 
Code, § 129; Compiled Stat. § 1121) an appealable order. The con- 
tention of appellees thât Adler cannot complain of this appointment, 
because he himself sought a receivership, cannot prevail. There was 
no order of vacation of the receivership in the Adler case, but that 
recei rership was virtually extended to the Seaman suit. This ex- 
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tension was, however, made with conditions that made it much more. 
It had the practical efifect of throwing upon the receiver the conduct 
of the Seaman suit, without affording tlie parties to the Adler suit an 
opportunity to object to such a burden, or it created an anomalous 
situation of a gênerai receiver with broad powers, in a stockholder's 
suit for officiai malfeasance in which the receiver was not a party. Such 
an order was improper, was harmful to Adler's rights as a litigant, 
was no such resuit as he sought or desired, and was therefore sub- 
ject to attack by him and to review hère. 

[7] It is also contended that through the prayer for a receiver in 
the Seaman case the court in that case acquired exclusive jurisdic- 
tion of the res of the litigation, even though not actually in the pos- 
session of the court, and therefore that, if Adler desired a receiver- 
ship of the same res, he must come into that suit as an intervener. 
We cannot accept this définition. Under the Seaman bill a receiver- 
ship was contingent and incidental. That litigation might easily hâve 
proceeded to finality, and hâve failed, or hâve accomplished its en- 
tire purpose without any such receiver being appointed. The con- 
tingency upon which that prayer in the Seaman suit was predicated 
was one not resting on conditions existing at the time that bill or the 
amended and supplemental bills were filed, but upon what some cred- 
itor might attempt to do for the protection of his own rights during 
the period of that litigation. If such creditors, to enforce their rights, 
must come into the Seaman litigation, they must do so by interven- 
tion. If they intervene, they cannot challenge the propriety of the 
main litigation, but must accept it. Equity rule 37 ; Jennings v. Smith 
(D. C.) 242 Fed. 561, 564; Seaboard Air Une v. Trust Co., 125 Ga. 
463, 465, 54 S. E. 138; Charleston, etc., Ry. v. Pope, 122 Ga. 577, 50 
S. E. 374. Take, in connection with thèse rules of law, the further 
rule that a receiver, if appointed, would be a necessary party to a suit 
by a stockholder against corporate directors and officers (Porter v. 
Sabin, supra), and the resuit of the contention urged is as follows; 

No receiver may ever be appointed under the allégations of the Sea- 
man bill, but if any creditor, during the period of the long drawn out 
Seaman litigation, deems it essential to his interests to hâve a gênerai 
receiver appointed, he can secure such only by accepting the Seaman 
litigation, subordinating his own interests and litigation thereto, and 
waiving ail objection thereto, although he may be convinced that such 
suit will be fruitless, and although he may be convinced that some of 
its objects (such as renunciation of the power contracts) would be to 
the détriment of his interests. Certainly no such resuit can receive 
approval in a court of equity. Again, as has been said above, if a 
gênerai receiver of a corporation is appointed, he succeeds the cor- 
poration as to causes of action against its directors and officers for 
officiai malfeasance. But that does not mean that he is compelled to 
suffer delay in winding up the receivership, or to risk the assets of 
the estate in his charge in litigating such claims. The receiver, under 
the control of the court, may deem it wise to ignore such claims as too 
doubtful or as unfounded, in which case the receivership would pro- 
ceed without such litigation. Also, where the stockholder's suit, as 
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hère, involves existing contracts with the corporation, the receiver, 
under the court, may wish to avail himself of them as in full force. 
Yet if no receiver can be appointed, except in and subject to the stock- 
holder's suit, he is effectuaily deprived of ail such freedom of action. 
In short, the effect of appellee's contention, when thus developed, is 
that a dissatisfied stockholder, after refusai of the officers and direc- 
tors, and perhaps a majority in amount of the stockholders, of an in- 
solvent corporation to sue its directors and officers for claimed mal- 
feasance in office, can himself institute such suit, and by praying 
contingently for a receiver prevent ail creditors from protecting their 
rights against the corporation through a receivership, except at the 
penalty of having the receiver take up the burden and expense of the 
stockholder's suit. Yet the same stockholder could not hâve compelled 
the corporation, out of the assets from which the subséquent receiver 
must conduct the litigation, to undertake such a burden. We cannot 
believe that a stockholder has any such control over the rights and 
remédies of the creditors or the receiver of a corporation. The nec- 
essary conclusion is that the creditor could, as hère, bring his bill for 
a receiver independently of the stockholder's suit. 

[8] It is also contended that ail proceedings in the Adler suit must 
abate, pending détermination of the issue that it was filed through 
fraud and collusion. The Adler bill was filed April 11, 1919, answer- 
ed the same day, followed by appointment of a receiver therein April 
12, 1919, who took immédiate possession. April 16, 1919, Henry F. 
Mueller et al. filed pétition for leave to file an intervening pétition. 
May 6, 1919, leave was granted as of April 16th, the day of submis- 
sion as shown in the order granting leave. May 6, 1919, similar 
leave was granted E. A. Laughlin et al., as of April 12, 1919, the day 
of submission as shown hy the order granting leave, and pétition in 
intervention was filed May 7th as of April 12th; no pétition for such 
leave appearing in the record hère. The pétitions of intervention are 
similar in efifect. They charge that the bill was collusive; that there 
is no "matter in controversy" between the parties to the bill; that 
there is lack of jurisdiction, because of absence of diverse citizen- 
ship; that there was pending in the Seaman suit a proceeding before 
the spécial master involving the same controversy and praying the 
same relief as the bill; that the proper procédure would be for 
Adler to intervene in the Seaman suit; that the Adler proceeding 
could form no f oundation for any valid appointment of a receiver 
therein, but would only serve to thwart, defeat, or cripple the Sea- 
man litigation, resuit in delà}' pending an appeal, with the ultimate 
resuit of overturning the Adler receivership and requiring appoint- 
ment of a new receiver in the Seaman suit ; that the answer of the 
Railways Company in the Adler suit is a confession of insolvency 
and emergency which requires appointment of a receiver in the Sea- 
man suit. 

In view of what is said elsewhere in this opinion, and of the présent 
status of this entire litigation, the only point deserving spécial notice 
it that relating to the jurisdiction. The lack of jurisdiction is not 
apparent on the face of the bill, but is based upon allégations that 



ADLER V. SEA3UN 843 

(26$ F.) 

Adler is not the real owner of the bonds claimed, but that they belong 
to one Tilles, a résident of the same state as défendants in that suit. 
The verity of thèse allégations is not a point included in this appeal, 
and so far as we are advised has not been determined in the trial 
court — possibly this has not been done hecause of the possible efïect 
of the consolidation-intervention order of April 24, 1919. The point 
relating to jurisdiction hère presented is that a challenge of the juris- 
diction of the court by interveners should suspend or abate any action 
in the case until that question is determined. Although the orders 
permitting thèse interventions state that such pétitions were submit- 
ted to the court April 12th and 16th, respectively, yet the order and 
actual filing were not until May 6th and 7th, while the receiver had 
been appointed April 12th and had entered into immédiate possession. 
While filings of pleadings and papers and orders permitting such may 
often be related back, yet such, in the nature of things, cannot be 
done for purposes of abatement. What has happened up to the time 
of the actual making of the order cannot be abated by a relation back 
of the order to an earlier date. Up to the making of the order herein 
the receivership had been in force for almost a month, during which 
time the assets, property, and active opération of the corporation 
business had been in the receiver — part of the time solely in the Adler 
suit, and the remainder in the consolidated cause. The receivership 
has since continued for many months, and is now in force. In the 
face of what the court did in permitting continuation of the receiver- 
ship, and bearing in mind the efïect of an order now suspending or 
ahating the receivership in the Adler suit after the receiver has been 
in control of a large property and actively operating it, we think no 
force should be given this contention. 

[9] Another point of attack is upon the appointment of Charles 
W. Bâtes as attorney for the receiver, on the ground that he was of 
counsel for Seaman at the time of such appointment. The attorney 
for a receiver is an officer of the court, chosen by the court, and niust 
exercise the duties of his position impartially, with an eye single for 
the proper and successful conduct of the receivership. The çouft 
can at any time replace counsel whose impartiality or usefulness be- 
comes doubtful, and abuse of this discrétion of appointment may be 
remedied by appellate courts. Counsel for ail parties, in argument, 
conceded the high personal character and professional ability of Mr. 
Bâtes. The trial court, which must conduct this receivership, is pre- 
sumed to hâve been familiar with his qualifications and impressed 
with the conviction that his services would be impartial and efficient. 
The Seaman litigation was hardly past the preliminary stage whep 
Mr. Bâtes withdrew as counsel, upon bis appointment as counsel for 
the receiver. We deem the objection to his appointment ill-fourid^d. 
Cases analogous in principle are Shainwald v. Lewis (D. C.) 8 Ee^. 
878, affirmed (C C.) 48 Fed. 492, and United States v. Church of 
Jésus Christ, 6 Utah, 9, 43, 21 Pac. 503, 524, cited in a note to 34 Cyc. 
292, 293. 

As there has never been any vacation of the Adler receivership 
the vacation of the consolidation order will not afïect the acts of the 
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receiver donc in the due administration of the property. Nor will it 
affect the appointment or acts of the master and attorney for the re- 
ceiver done in such administration. 

The order is that the order of April 24, 1919, as to consolidation 
of the Seaman and Adler suits, declaring the Adler action an inter- 
vention in the Seaman suit, and appointing or extending the receiver- 
ship to the Seaman suit, be set aside and vacated, with costs of this 
appeal taxed against the appellees. 



PRIEST V. SEAMAN et al. 

(Circuit Court of Appeals, Eighth Circuit. May 11, 1920.) 

No. 5448. 

Appeal and error ©=324 — AU parties affeeted must Join in appeal, in absence 
of notice and severance. 

To sustain an appeal from an order equally affectliig several défendants, 
ail must join in tlie appeal, or there must be a notice and severance. 

Appeal from the District Court of the United States for the East- 
em District of Missouri ; David P. Dyer, Judge. 

Suit by John W. Seaman against Richard McCulloch and others. 
From an order of the District Court, défendant Henry S. Priest ap- 
peals. Appeal dismissed. 

Henry S. Priest and Thomas T. Fauntlei^oy, both of St. Louis, Mo. 
(Boyle & Priest and Fauntleroy, Cullen & Hay, ail of St. Louis, Mo., 
on the brief), for appellant. 

Ephrim Caplan, of St. Louis, Mo., for appellee Seaman. 

George H. Williams, of St. Louis, Mo. (Irvin V. Barth, William R. 
Gentry, M. F. Watts, and Edvifin W. Lee, ail of St. Louis, Mo., on 
the brief), for appellee Leed Mining Co. 

Randolph Laughlin, of St. Louis, Mo. (Ephrim Caplan, of St. Louis, 
Mo., on the brief), for appellees Laughlin. 

Before HOOK and STONE, Circuit Judges, and LEWIS, District 
Judge. 

STONE, Circuit Judge. John W. Seaman filed his bill, as a stock- 
holder, against the United Railways Company, this appellant, as an 
officer of such company, and various other officers and directors of the 
Company. The purposes of the bill were to recover assets alleged to 
hâve been wrongfully diverted by such officers and directors, to 
escape certain burdensome power contracts fraudulently made by such 
officers and directors on the part of the company, to displace such of- 
ficers and directors, and, incidentally, if necessary to préserve the 
assets and the street railway system from dismemberment, to hâve a 
receiver appointed. Later Samuel W. Adler, a junior bondholder, fil- 
ed his bill against the company and its predecessor, alleging insolvency 
and threatened dismemberment of the railway system by holders of 

^=>For otlier cases see same toplc & KEY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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defaulted bonds senior to those held by him, and asked a receiver- 
ship. There were answers and interventions filed, and finally, upon 
motion of Seaman and certain interveners, the Adler Case was Con- 
solidated as an intervention with the Seaman suit. Prior to this last 
order a receiver had been appointed in the Adler suit. As a part of 
the above order of intervention and consolidation a receiver was ap- 
pointed, and the usual injunction issued against interférence therewith 
by officers and directors of the company. From this order appointing 
a receiver, enjoining corporate action by the officers and directors, and 
declaring the Adler bill an intervention in the Seaman suit, Priest ap- 
peals. The above outline is sufficient for the purposes of this case, 
but a more detailed statement may be found in the case of Adler v. 
Seaman (C. C. A.) 266 Fed. 828, decided at this time. 

A motion to dismiss this appeal has been filed. The grounds there- 
for are: 

That "the appellant, Henry S. Priest, is only one of a number of défendants 
in this cause, and ail the parties [défendant] interested in the cause and afCect- 
ed by the decree are not joined in this appeal, nor hâve such other parties [de- 
fendant] been notified and requested to join in the appeal, nor has a severance 
been obtained on their refusai to join in the appeal," and that "the real party 
[défendant] in interest in this cause and affected by the order appealed from 
is the United Railways Company of St. Louis, and this défendant does not join 
in the appeal, nor has It been served with notice of the appeal and requested 
to join in the appeal, nor has a severance been taken as to this défendant." 

The pétition for appeal was taken by "Henry S. Priest, one of the 
défendants in the above-entitled cause, for himself and such other of 
the défendants as may join herein," and was signed, "Henry S. Priest, 
by Boyle & Priest, Solicitors." There is no claim that any notice to 
other défendants or any severance for appeal was attempted. It is 
thus plain that the appeal was by Priest alone. Just before the oral 
argument of this appeal, appellant presented a written request up- 
on the part of ail the other défendants, except D. R. Francis, Jr., and 
Annie E. Huttig, heir and trustée under will of Charles H. Huttig, 
deceased, asking to be permitted to join in this appeal. This was in- 
effective, for one reason, inter alla, because out of time (2 R. C. L. 
66, § 48), and, for another, that it still leaves two défendants, at least 
one of whom is equally interested and affected by the order with ap- 
pellant Priest. This leaves the questions raised by the motion where 
they were. 

This appellant has no interest severable from that of other of the 
défendants. We think the law is clearly as contended by appellees, 
and that this appeal should be dismissed, because neither the other 
défendants appealed, nor was a severance for appeal granted to this 
appellant. Garcia v. Vêla, 216 U. S. 598, 601, 30 Sup. Ct. 439, 54 L. 
Ed. 632; Beardsley v. A. & L. Ry. Co., 158 U. S. 123, 15 Sup. Ct. 
786, 39 L. Ed. 919; Hardee v. Wilson, 146 U. S. 179, 13 Sup. Ct. 39, 
36 L. Ed. 933 ; Hampton v. Rouse, 13 Wall. 187, 20 L. Ed. 593 ; Clif- 
ton V. Sheldon, 23 How. 481, 16 L. Ed. 429; Todd v. Daniel, 16 Pet. 
521, 523, 524, 10 L. Ed. 1054; Owings v. Kincannon, 7 Pet. 399, 8 
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L. Ed. 727; Williams v. Bank of U. S., H Wheat. 415, 6 L. Ed. SOS'; 
2 R. C. L. 66, Sec. 49; 3 C. J. 1005, 1011, 1012. 

The motion to dismiss the appeal is sustained, and the appeal dis- 
missed. 



COLE et al. v. SE.4MAN et al. 

(Circuit Court of Appeals, Eightla Circuit. May 11, 1920.) 

No. 5525. 

Corporations ®=»558 — Receivership by consent of corporation may not be va- 
cated by stocldiolders. 

Where a corporation, in its an.swer in a suit against it, by authority of 
its directors, wliose good failli is not questioned, admitted its insolvency 
and consented to appointment of a receiver, stockliolders are not en- 
titled as of riglit to intervene for tlie purpose of overtlirowing such action 
and securing a vacation of the receivership. 

Appeal from the District Court of the United States for the Eastern 
District of Missouri ; David P. Dyer, Judge. 

Suit by John W. Seaman against Richard McCuUoch and others. 
Charles B. Cole and another appeal from an order denying leave to 
intervene. Affirmed. 

Ford W. Thompson, of St. Louis, Mo. (W. B. Thompson, of St. 
Louis, Mo., on the brief), for appellants. 

William R. Gentry and Ephrim Caplan, both of St. Louis, Mo., for 
appellee Seaman. 

Before HOOK and STONE, Circuit Judges, and LEWIS, District 
Judge. 

STONE, Circuit Judge. This is an appeal from a déniai of an ap- 
plication to intervene in the Consolidated case of John W. Seaman v. 
Richard McCulloch et al. For a full statement of the pleadings and 
facts in the Consolidated case, référence is made to the opinion on the 
appeal of Samuel W. Adler v. Seaman (also decided at this time) 266 
Fed. 828. For the purposes of the présent appeal, it is necessary to 
consider only a portion thereof, together with certain additional cir- 
cumstances peculiar to this case. 

Seaman filed his bill as a stockholder against certain officers and 
directors of the United Railways Company, alleging fraudulent di- 
version of corporate assets, and also wrongful acts and course of 
conduct of the directors and officers, resulting in arousing public en- 
city, to the détriment of the company's business. He sought re- 
covery of such w^asted assets, the élection of a new board of directors, 
and the submission to the stockholders, for adoption or rejection, of 
certain power contracts, alleged to hâve been f raudulently entered into 
by the directors. The bill also prayed a receiver, in the event that 
during the litigation the street railway system of the company should 
be threatened with dismemberment by creditors. This bill was filed 

(gxsjPor other cases see same topic & KBY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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Janiiary 7, 1918, and followed by an amended and a supplemental bill 
and answers. February 15, 1919, complainant moved the appointment 
of a receiver, and two days later a master was appointed to take testi- 
mony and report upon the advisability of appointing such receiver. 
March 27, 1919, and April 1, 1919, certain bondholders of the Com- 
pany were permitted to intervene, and, inter alia, prayed a receiver in 
their intervening pétitions. April 11, 1919, Samuel W. Adler, as a 
bondholder, filed a bill against the company and its predecessor, the 
St. Louis Transit Company, praying a receivership. The same day 
thèse tw^o défendants answered, admitting the allégations of the Adler 
bill, and the Railways Company joined in the prayer for a receiver. 
The day following a receiver was appointed, who qualified and has 
since been in active possession and control of the assets and business 
of the company. April 24, 1919, in pursuance of motions filed by Sea- 
man and the interveners, the Seaman and Adler cases were Consolidat- 
ed, on the basis of the Adler case being treated as an intervention in the 
Seaman suit. The same day a spécial master and gênerai counsel for 
the receiver were appointed. May 22, 1919, thèse appellants, as pre- 
ferred stockholders, applied for leave to intervene in the Consolidated 
cause. This application was submitted to the master, upon whose ad- 
verse report (filed November 26, 1919) the court denied the application, 
on December 4, 1919. From that order this appeal is brought. 

The view we hold concerning the merits of this appeal makes unnec- 
essary any considération of a motion filed by Seaman to dismiss the 
appeal. The purpose of the inter\'ention, as shown by the application 
and proposed answer and cross-bill filed therewith, was to vacate the 
receivership, on the ground that the company was in fact solvent at 
the time of the appointment of the receiver. In the answer of the com- 
pany to the Adler bill it admitted its insolvency. This answer was 
authorized by the board of directors. There is no claim by appellants 
that the directors, in authorizing such answer, acted fraudulently or 
wrongfully, but merely that they did so without authority of the stock- 
holders. No such authority is necessary. The directors were the 
duly authorized and acting governing body of the company for ail of 
the stockholders, and their acts, honestly done, within the scope of 
their office, are binding upon the corporation and ail of its stockhold- 
ers. It is within the scope of their authority to judicially admit in- 
solvency, and where, as hère, no question of the good faith of that 
action is raised, stockholders cannot interfère and seek to overthrow 
that action. The évidence before the master is not preserved in the 
record brought hère, and we hâve no hésitation in adopting the finding 
of the master that the interests of ail stockholders are being adequately 
represented by parties already in court. In addition to the absence of 
right to intervene, it appears that the court acted wisely in exercising 
its discrétion in refusing the intervention. 

The order denying the application to intervene is afiirmed. 
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EDWARDS V. UNITED STATES. 

(Circuit Court of Appeals, Fourtli Circuit. Aprll 8, 1920.) 

No. 1737. 

1. Criminal law '^=»1063(1) — Motion in an-est not necessary. where error ap- 

pears on record. 

Tlie défendant in a criminal case may take advantage of a material de- 
fect appearing on ttie record, ttiougli such point was not raised by motion 
in arrest of judgment. 

2. Larceny <S=>30(1) — Failure to describe property stolen fatal defect. 

A count in an inuictment charging tliat défendant did willfully, ïinlaw- 
fully, and felonlously knowingly apply to liis own use "certain property 
of tlie United States" furnislied for tlie military service, witliout describ- 
ing the property, held insufiicient to state an ofl'ense, under Criminal Coae, 
§ 36 (Comp. St. § 10200). 

In Error to the District Court of the United States for the Western 
District of South Carolina, at Greenville; Charles A. Woods, Judge. 

Criminal prosecution by the United States against Perry Edwards. 
Judgment of conviction, and défendant brings error. Reversed. 

Before PRITCHARD and KNAPP, Circuit Judges, and WAD- 
DILL, District Judge. 

C. F. Haynsworth and Oscar K. Mauldin, both of Greenville, S. C. 
(H. J. Haynsworth, of Greenville, S. C, on the brief), for plaintiff in 
error. 

C. G. Wyche, Asst. U. S. Atty., of Greenville, S. C. (J. William 
Thurmond, U. S. Atty., of Edgefield, S. C, on the brief), for the Unit- 
ed States. 

PRITCHARD, Circuit Judge. This was a criminal action tried 
in the District Court of the United States for the Western District of 
South Carolina. The facts may be epitomized as follows : 

Early in the year 1919, it was publicly announced that Camp Se- 
vier, located five miles from the city of Greenville, would be abandon- 
ed. Following this there was a gênerai movement of tro^ps from the 
camp. The last remaining régiment, the 89th, was removed the lat- 
ter part of March, leaving only a few guards at the camp site for the 
protection of government property. 

It is insisted by counsel : That plaintiff in error (défendant below), 
who was a prospérons f armer, lived on lands adjoining the camp site, 
and about a half mile distant therefrom. A part of the land occupied 
by the 89th belonged to the défendant, having been leased by him to 
the government. On this part of the land there was an open shed, in 
which a few baies of hay were left on the withdrawai of the troops. 
That he was accustomed to pass several times each week along a road 
running by this shed. He had seen the hay, and claimed that he 
thought it had been abandohed. That on or about sundown on the 
evening of April 22, 1919, the défendant, in driving by this open shed, 
loaded into his wagon six baies of hay. At this point a guard came 

^ssFor other cases see same toplo & KEY-NOMBER in ail Key-Numbered DIgests & Indexes 
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up from behind the shed and asked the défendant about taking the 
hay. The défendant stated tliat he thought the hay had been aban- 
doned and offered to return it. The arrest and indictment of the de- 
fendant followed. 

The following is a copy of the three counts contained in the indict- 
ment: 

First Count. 

"Tliat heretofore one Perry Edwards, to wit, on the 22d day of April, A. D. 
1919, at Camp Sevipr, in the county of Grepnville, state of South Carollna, 
Wostorn district of Sontli Carollna, and within the jurisdiction of this court, 
did willfully, nnlawfully, and feloniously steal certain property of the United 
States, to wit, six baies of hay, of the value of lifteen dollars, contrary to the 
form of the statute in such cases made and provided and against the peace 
and dignity of the United States of America." 

Second Count. 

"Tliat heretofore one Perry Edwarus, to wit, on the 22d day of April, A. D. 
1919, at Camp Sevier, in the county of Greenville, state of South Carolina, 
Western district of Sonth Carolina, and within the jurisdiction of this court, 
did willfuny, unlawfully, and feloniously steal certain property of the United 
States, to wit, six baies of hay, of the value of fifteen dollars, which said 
property had theretofore been furnished for the mllitary service of the United 
States, and was to be used for said niilitary service, contrary to the form of 
the statute in such case made and provided and against the peace and dignity 
of the United States of America." 

Third Count. 

"That heretofore one Perry Edwards, to wit, on the 22d day of April, A. D. 
1919, at Camp Sevier, in the county of Greenville, state of South Carolina, 
Western District of South Carolina. and within the jurisdiction of this 
court, willfully, unlawfully, and feloniously did knowingly apply to his own 
use certain property of the United States, which said property had theretofort; 
been furnished for the military service of the United States, and was to be 
used for said military service, contrary to the form of the statute in such 
case made and provided and against the peace and dignity of the United States 
of America." 

The indictment was drawn iinder section 9714, Barnes' Fed. Code 
(Comp. St. § 10200), which reads as follows: 

"Whoever shall steal, embezzle, or knowingly apply to his own use, or titi- 
lawtully sell, convey, or dispose of any ordinance, arms, ammunition, cloth- 
ing, sustenance, stores, money, or other property of the United States furnished 
or to be used for the military or naval service, shall be punished as in the pre- 
ceding section." 

In the first and second counts it is alleged that the défendant "did 
willfully, unlawfully, and feloniously steal certain properties of the 
United States, to wit, six baies of hay, of the value of fifteen dollars." 
In the third count it is alleged that the défendant "willfully, unlaw- 
fully, and feloniously did knowingly apply to his own use certain prop- 
erty of the United States, which said property had theretofore been 
furnished to the military service of the United States, and was to be 
used for such service." 

There was a verdict of not guilty as to the first and second counts, 
but the jury found the défendant guilty on the third count. This 
verdict, to say the least, was contradictory and inconsistent. The jury 
266 F.— 54 
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having disposed of the first and second counts, the only remaining 
point is as to whether the court erred in the trial as respects the third 
count. 

It is insisted by counsel that the third count charges no offense, 
and in reply to this proposition counsel for the government insists that 
this point should hâve been raised on a motion in arrest of judgment, 
and therefore it is too late for the court to consider this. However, 
it is urged we should consider the same under rule 11 (233 Fed. vii, 
146 C. C. A. vii), as well as the gênerai practice. 

[1] Writs of error lie to correct errors apparent on the record, 
even though no motion in arrest was filed in the court below. In the 
case of State v. Rosenblatt, 185 Mo. 114, 83 S. W. 975, it was said: 

"Numerous décisions of this court attest that a défendant in a criminal 
case may take advantage of a material defect apparent of record, though such 
point be raised for the first time in tliis court. McGee v. State, 8 Mo. 495 ; 
State V. Meyers, 99 Mo. 107, 12 S. W. 516. And if no crime is charged in 
the Indictment, tlien none is confessed by pleadliig guilty thereto, and the 
«ffect of such a plea only amounts to an admission by record of the truth of 
whatever is sufficiently alleged in the indictment, and will not prevent the 
défendant f rom talcing advantage of the defects apparent of record on writ oi 
error. 1 Bish. New Crim. Proc. 795; State v. Levy, 119 Mo. 434, 24 S. W. 
1026; Fletcher v. State, 12 Ark. 169; Wharton's Crim. PI. and Prac. (9th 
Ed.) § 413; Henderson v. State, 60 Ind. 296; » * • Com. v. Kennedy, 
131 Mass. 584." 

In Bishop's Isew Criminal Procédure (2d Edition) vol. 2, p. 1180, 
under section 1368, it is said: 

"What Errors — Except as disclosed in the next section, this writ reaehes 
only errors in the record, not extendlng to preliminary steps, to what per- 
tains to a plea in abatement, to papers merely on the files, or the like. It is 
good for an error in the indictment in the verdict, in the sentence, in any 
other part of the record, or where the statute authorizing the punishment is 
rppealed ; in short, after sentence, for whatever would liave sustained the 
motion in arrest before." State v. Van Matre, 49 Mo. 268 ; Jesse v. State, 28 
Miss. 100 ; Stewart v. State, 13 Ark. 720, 750. 

"Sufflciency of Indictment — As a gênerai rule, if an indictment states no 
offense within the jurisdiction of the tfourt, such defect is fatal at any stage of 
the proceedlngs, and is not waived by the failure to take advantage thereof in 
the trial court, but may be raised for the first time on writ of error or ap- 
peal. ïhis would seem eminently proper, because, if it appears that no 
crime was charged in the indictment, It must foUow that the verdict of guilty 
is no broauer than the charge, and does not import any crime whatever, ana 
consequently there is nothing to support the judgment." 2 R. C. L. 88. 

The case of Clyatt v. U. S., 197 U. S. 221, 25 Sup. Ct. 432, 49 L. Ed. 
726, among other things, contains the following statement, which is very 
much in point : 

"While no motion or request was made that the jury be instructed to flnd 
for défendant, and although such a motion is the proper method of present- 
ing the question whether there is évidence to sustain the verdict, yet Wiborg 
v. United States, 163 TJ. S. 632, 658, justifies us in examining the question in 
case a plain error has been committed in a matter so vital to the défendant." 

In Teal v. Walker, 111 U. S. 246, 4 Sup. Ct. 422, 28 L. Ed. 415, Mr. 
Justice Woods, in delivering the opinion of the court, said: 

"The writ of error is not taken to reverse the judgment of the court upon 
the demurrer to the coniplaint, for that was not a final judgment, but to re- 
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verse the judgment rendered upon the verdict of the jury. The error, if it be 
an error, of overruling the dcmurrer, could hâve been reviewed on motion in 
arrest of judgment, and Is open "lo review upon this writ of error. When the 
déclaration fails to state a cause of action, and clearly shows that upon the 
case as stated the plalntifC cannot recover, and the demurrer of tlie défendant 
thereto is overruled, he may answer upon leave and go to trial, wlthout losing 
the rlght to hâve the judgment upon the verdict reviewed for the error in over- 
ruling the demurrer. The error is not waived by answer, nor is it cured by 
verdict. The question, therefore, whether the eomplaint In this case statcs 
facts sufficlent to constitute a cause of action, is open for considération." 

In view of the above-stated rule, we think it is clearly established 
that the défendant in a criminal case may take advantage of a material 
defect appearing on the record, though such point be raised for the 
first time in this court. 

[2] This count simply allèges that the défendant applied to his 
own use certain property of the United States government which had 
theretofore been furnished for military service. There is not a single 
word to indicate the nature, character, or value of the property thtis 
furnished. In other words, it might hâve been clothing, horses, hay, 
or any other kind of property. This charge is too vague and indefinite 
upon which to deprive one of his liberty. 

In the case of United States v. Hess, 124 U. S. 483, 8 Sup. Ct. 571, 
Si L. Ed. 516, Mr. Justice Field, who wrote the opinion of the court, 
said: 

"The object of the indictment is, first, to furnish the accused with such a 
description of the charge against hlm as wlll enable him to make his défense, 
and avall himself of his conviction or acquittai for protection against a fur- 
ther prosocutlon for the same cause ; and, second, to inform the court of the 
facts alleged, so that it may décide whether they are sufiBclent in law to sup- 
port a conviction, if one should be had. For this, facts are to be stated, not 
conclusions of law alone. A crime Is made up of acts and intent ; and thèse 
must be set forth in tlie indictment wlth reasonable partlcularity of time, 
place, and clrcumstances. * * * The gênerai, and, with few exceptions, of 
which the présent is not one, the universal, rule on this subject is that ail the 
material facts and clrcumstances embraced in the définition of the ofCense 
must be stated, or the Indictment will be dofective. No essential élément of 
the crime can be omitted wlthout destroying the whole pleadlng. The omis- 
sion cannot be supplied by intendment, or Implication, and the charge must bo 
made directly, and not inferentially, or by way of récital." 

Upon a second indictment there would be no possible way by which 
défendant on the face of the record could show the nature of the 
charge upon which he had already been tried. However, it is urged by 
the government that the failure to accurately and definitely allège the 
particular kind of property is a clérical error, which must hâve been 
made by the stenographer. We f ail to find any évidence that it is the 
resuit of a clérical error, and, even if it could be shown that the stenog- 
rapher had left out the proper words of description, that would afïord 
no reason whatever for sustaining the indictment. 

It is insisted by counsel that, inasmuch as there is a spécifie de- 
scription pî the property alleged to hâve been taken in the first two 
counts, such description is sufficient to cure any defect contained in 
the third count. In certain cases this would be true, but hère we sim- 
ply hâve an allégation, as we hâve said, which allèges that défendant 
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used certain property belonging to the United States; but there is 
nothing contained in the other counts to indicate that this is the prop- 
erty referred to therein, nor is there any word of description in the 
last count which could be held to refer to the property contained in 
the other two counts. 

While there are other assignments of error, in view of the concki- 
sion we hâve reached as to the vahdity of the indictment, we do not 
deem it necessary to discuss the same. However, we vvill say in pass- 
ing that, even if the indictment had been valid, we would hâve been 
impelled to reverse the court below on the merits of the case. 

For the reasons stated, the judgment of the lower court is reversed. 

KNAPP, Circuit Judge (concurring). When Edwards went to take 
the hay, he either believed it had been abandoned or he did not so be- 
heve. If he beheved the hay had been abandoned, the taking was in- 
nocent, and he was not guilty of stealing it, or of "knowingly" apply- 
ing it to his own use. If he did not believe the hay had been aban- 
doned, the taking was felonious, and he was guilty of stealing it. The 
finding of the jury that he was not guilty of stealing was therefore in 
effect a finding that he believed the hay had been abandoned, and this 
left no basis for the charge of applying to his own use. To "know- 
ingly apply to his own use" implies that the property was either stolen 
by or intrusted to the défendant. Manif estly the hay was not intrust- 
ed to him, nor did it come rightfully into his possession, except upon 
the theory that he believed it had been abandoned. The jury found 
that he did not steal it, and it follows that he did not commit the of- 
fense ôf which he was convicted. 



REILLÏ V. SmPMAN et al. 

(Circuit Court of Appeals, Elghtli Circuit. May 11, 1920.) 
No. 5416. 

1. FubMc lands <S=?0.t — BTexican grant to communit,v and not to îndividuals. 

A Mexican grant of land in 1822 on wliat is now New Mexico, known 
as tlie Anton Chico grant, as confirmed by Act June 21, 1860, held not a 
grant to inaividuals, but a eommunity grant to the inhabitants of the 
town of Anton Chico. 

2. Public lands <S=>211 — Act conflrming Mexican grant conclusive as to nature 

of title. 

Where a Mexican grant of lands in territory now belonging to the 
UniUd States has been directiy conflrmed by act of Congress, such action 
is conclusive, and any controversy as to tlae nature of the title must be 
determined from the conflrmatory act, back of which the courts cannot go. 

In Error to the District Court of the United States for the District 
of New Mexico; Colin Neblett, Judge. 

Ejectment by Hugh Reilly against Robert Shipman and others, 
doing business as Shipman & Thompson. Trial to court, and judgment 
for défendants, from which plaintiff brings error. Affirmed. 

^=3For other cases see same topic & KBY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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F. Faircloth, of Santa Rosa, N. M., for plaintiff in error. 
S. B. Davis, Jr., of East Las Vegas, N. M., and E. R. Wright, of 
Santa Fé, N. M., for défendants in error. 

Before CARLAND and STONE, Circuit Judges, and ELLIOTT, 
District Judge. 

STONE, Circuit Judge. Error by plaintifï below from adverse 
judgment in a suit for ejectment and damages for a tract of land 
containing over 378,000 acres, situated in the counties of Guadalupe 
and San Miguel, state of New Mexico, and known as the Anton Chico 
grant. 

The contentions of the plaintifï are that the original grant from 
the Mexican government in 1822 was to the grantees as individuals; 
that the patent issued in 1883 in conformity with the confirming act 
of Congress of June 21, 1860 (12 Stat. 71), was to the original grantees 
as individuals, and inured to their successors in title; that his title 
deraigns directly from such grantees ; that he or his predecessors in 
title hâve been in adverse possession claiming title for more than 10 
years. The contentions of the défendants are that the original grant 
was not to individuals as such, but to a community or town ; that the 
confirming act of 1860 was to the inhabitants of Anton Chico as a 
community ; that the patent is to the patentées as a community, but, 
if not, it is a nullity, as the act must control ; that plaintiff's title is not 
deraigned from the original grantees ; that there has been no sufficient 
adverse possession ; that plaintiff is estopped and barred from claim- 
ing title by an adjudication of this title in the state courts. 

A jury being waived, the court, besides refusing various findings 
of fact (inciuding adverse possession) requested by plaintifï, found 
that the grant was not to individuals as such, but to a community, 
and that the suit in the state court operated as an estoppel or bar to 
plaintiff in this action. 

[1] The first matter to be considered is the character of title, 
whether individual or community, of the original grant, as well as the 
effect thereon of the subséquent confirmatory act of 1860, and the pat- 
ent issued thereon in 1883. The history of the title up to and inciuding 
the act, with an outline of the patent, are as follows: 

January 24, 1822, Salvador Tapia, for himself and 17 others named 
therein, petitioned the 'président and respective tribunal" of inde- 
pendence for a "tract of land on this river called Anton Chico." For 
want of jurisdiction, this pétition was referred to the governor. May 
2, 1822, Fecundo Melgares, the governor, ordered Manuel Baca, 
constitutional justice of the jurisdiction of San Miguel del Bado, 
which adjoined this land, to place the parties in possession. This 
order recites that it is made after "having seen the présent docu- 
ment and the pétition of Citizen Manuel Rivera, for himself and in 
the name of 36 men." No such pétition by Rivera is preserved, and 
Rivera was not one of those joining in the Tapia pétition. The di- 
rection of the order was: 
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"To place the parties in possession of the grant they ask for, in order that 
they, their ctiildren, lieirs, and successors, may tiold and posscss them in tlio 
name of his majesty, observing in so doing ail tlie circumstances and require- 
ments which should be practiced in similar cases, and particularly tlie one 
citing injury." 

The action of Baca is shown by his report filed May 2, 1822, as fol- 
lows ; 

"I, Manuel Baca, eonstitutional justice and commander in arms, in com- 
pliance with the directions of Governor Don Fecundo Melgares. gentleman of 
the order of San Ermerlgildo, political and military governor of this kingdom, 
hefore proceeding to the Sangre de Cristo vulgarly ealled Anton Chico, in tne 
présence of two aldermen, who were Don Ventura ïrujillo, 2d alderman, and 
Don Miguel Sisneros, 3d alderman, the 36 petitiouors being présent, I read 
the pétition to them and gave them to understand that they were to comply 
with and perform according to law the f oUowing conditions : 

"First. That the place selected should be common, not only for themsolves, 
but also for ail those citizens who in the future should remove to and settlc 
there. 

"Second. That concerning the arrangements of the place they shall be 
equipped with flrearms and arrows, and they shall pass muster upon entering 
upon the land and whenever the justice sent to them shall deem proper. 

"Third. That the labor of the town, such as the digging of ditches, and 
many otherworks as may be necessary to be performed for the common 
good, shall be performed by ail and other [torn] charge eacli one for himself. 

"In regard to their compliance with the foregoing conditions they unaui- 
mously answered that they understood them and were acquainted with the 
conditions I had Imposed upon them, in conséquence of which I took them 
by the hand and stated in a clear, intelligible voice that in the name of our 
independence, which may God préserve, wlthout injury to its royal crédit 
nor the 

"Fourth. I walked with them over the lands, they pulled up grass, throwing 
stones, and crying aloud saying, 'Long life to the independence,' taking 
possession of said lands quietly and peaceably, without any opposition, as- 
signlng them their boundarles which are: On the north, the boundary of 
Don Antonio Ortiz; on the south the ridge of the Piedra Pintada and the 
little table land of liuadalupe; on the east, the Sabino spring, with the Alto 
de Los Esteros, where the river forms a cafion below where the men were 
kiiled ; and on the west, the Cuesta and the làttle Bernai hill, which is the 
boundary of El Bado, with the understanding that the pastures and watering 
places are common, without injury to third parties." 

March 8, 1834, Juan Martin, tinder verbal orders of the eonstitu- 
tional justice, delivered certain portions of the land as foUows: 

"At the town of Anton Chico, newly ealled by the name of 'the Avocation 
of Our Lord and Sangre de Christo,' on the 8th day of the month of March, 
1834, by verbal orders from Citizen Juan José Cebeza de Baca, eonstitutional 
justice, in regard to the fact that there was scarcity of land for to cultivate. 
and the lands on Anton Chico being entirely vacant, without being cultivated 
by the legitimate individuals to whom it had been given seven or eight years 
previously, and that they are now entirely abandoned, because the Indians 
had attacked them so often that they had depopulated the place, and that now 
in order to administer to the necessities above mentioned of the unoccupied 
citizens having no lands and for the encouragement of agriculture, a matter 
■of so much interest for the support of its inhabltants, I was dlrected to de- 
liver the land to those who should claim It, and distribute what had been 
before granted to available and laborious hands, which I did on the above- 
mentioned day, delivering and doiiating to those newly applylng for lands, 
reinstatlng those to whom land had formerly been granted, and donating the 
surplus in the name of the laws governing us, to whomsoever wished for lands 
who are as foUows : 
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"To Biteroo Saiidoval, former grantee, the point of the valley. without 
measurement. Vincente Seguro, donated 100 varas. Miguel Jaramlllo, by 
purehase, 100 varas. Pablo Ortiz, donated 100 varas. Ignacio Aragon, donated 
125 vara.s. Santiago Aragon, donated 75 varas. Juliau Garcia, donated 100 
varas and a strip. Bartolo Ocona, donated 100 varas. Miguellto Duran, 
former grantee, 200 varas. José de Jésus Duran, 100 varas and tlie remainder 
oi tlie arroyo. José Antonio, tlie dumb, 100 varas. Francisco Sandoval, 100 
varas. Gertrudis Mestas, 50 varas. 

VVhicli in fulfillment of œy trust, and as actual alderman and acting con- 
stitutional justice, graut and donate to tliem in tlie name of the Lord we obey, 
In order that they may liold the same and not dispose of them until they are 
authorlzed to do so vifithin the perlod requlred by law, and complying with the 
conditions, rights, and requirements exacted from ail settlers, enjoin upon 
them parueularly that they be aiways provided with arms, laborlng together 
peaceably and friendly, so as not to be surprlsed by the savages, and in testi- 
mony wtiereof I signed at the aforementloned place, on the said day, month, 
and year, with two witnesses with whom I act in the ordinary way, to 
which I certify," 

Thereafter this land became part of the United States, and in 1859 a 
pétition for confirmation was presented by David Stewart, "for him- 
self and in behalf of the heirs and légal représentatives of the original 
grantees and présent inhabitants of the town of Anton Chico." The 
pétition recited that the land had been granted February 13, 1822, by 
Melgares to Salvador Tapia and others, who had possessed and cul- 
tivated the same and built dwellings, which "now compose the town 
of Anton Chico"; that the grant had never been surveyed; that said 
town existed in August, 1846, when the United States took possession 
of New Mexico ; that the town was unincorporated, "but the heirs of 
the original grantees and the présent lot holders know of no adverse 
claim to them" ; and that the grantors had f ull power and authority 
to make said grant. The prayer was for confirmation. The pétition 
was signed "J. Houghton, attorney for the Inhabitants of Anton 
Chico." Upon this pétition the Surveyor General reported as fol- 
lows : 

"This case was set for trial on the 27th day of June, 1859. On the 24 th 
day of January, 1822, Salvador Tapla, for himself and 16 others, petitioned 
the tribunal of Independence supposed to be the corporation of the town of 
San Miguel for a tract of land known as Anton Chico on the Pecos river. The 
président of that corporation for want of power, the land asked for being 
beyond the jurisdiction of that body, referred the pétition to the governor lor 
his action in the premises. Melgares, the governor, on the 13th day of Febru- 
ary of the same year, remanded the paper back to the corporation, with in- 
structions to make application to the provincial deputation for its approval. 

"The corporation of San Miguel repeatlng its want of jurisdiction in the 
matter, on the 9th of November, referred the matter to the provincial deputa- 
tion. No further action appears to hâve been taken in the matter until the 2d 
of May, 1822, when Governor Melgares is purported to hâve granted the land 
to Manuel Rivera and S6 men and directed Manuel Baca, the eonstitutlonal 
justice of El Bado, to place the parties in possession, which was done on tho 
2d day of May of the same year. The claimants flle a third document, dated 
March 8, 1834, purporting to be a distribution of the Anton Chico lands by 
Juan Martin under verbal authority from Juan José Cabesa de Baca, constitu- 
tional Justice of El Bado. It is stated in this document that the original 
grantees were compelled to leave the land on account of having been driven 
off by the Indians. Under this distribution 14 persons are placed in possession 
of a certain amount of arable land, varying from 50 to 100 varas, and among 
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them tliere are two of the former grantees. Thls document Is considered as 
entirely superfluous and lias no bearing whatever on the case. 

"The documents marked A and C are original. Document B contains a 
copy of the grant made by Governor Melgares and certifled to by Manuel 
Baca, the justice aforesaid. The documents flled are ail diseonnected and ap- 
pear to bear no relation to each other. Evidence bas been introduced by the 
elaimants proving the town to hâve been in existence since 1839. This claim is 
eontested by the heirs oi Preston Baca, deceascd, so far as ît confliets vyith 
the grant made to Juan B. Pino, of which they are the assigns. The grant 
made by Melgares on the 2d of May, 1822, severed the land from the puWic 
domain and placed it beyond the further search and control of the government. 

"The instructions to this office provide that, the existence of a town when 
the United States took possession of the country heing provcn, is to be taken 
as prima facie évidence of a grant to said town, and as it is proven to liave 
been in existence in 1839 and up to 184(5, with the Knowledge and tacit con- 
sent of the Mexican government, and was recognized as a town by that gov- 
ernment, it is believed to be a good and valid grant, and the land claimed 
severed from the public domain. It is therefore approved and ordered to be 
transmitted to Congress for its action in the premises." 

This report was confirmed by Congress June 21, 1860 (12 Stat. 71, 
§ 3), being claim No. 29, as follows: 

"That the private land claims in the territory of New Mexico, as recom- 
mended for confirmation by said surveyor gênerai in his leports and abstraet 
marked Exhibit A, as communieated to Congress by the Secretary of the In- 
terior * * * numbered from 20 to 38, both inclusive, be, and the saine are 
hereby, confirmed. * * * " 

In pursuance o£ this confirmation, a patent dated March 27, 1883, 
was issued, which, after setting out in extenso the report of the sur- 
veyor gênerai (above quoted) and a report of the boundaries as sur- 
veyed, proceeded as follows : 

'"Now know ye that the TJnited States of America in considération of the 
premises and pursuant to the second [third] section of the act of Congress of 
third of March, Anno Domini one thousand eight hundred and sixty-nine, 
entitled 'An act to confirm certain private land claims in the territory of 
New Mexico,' hâve given and granted and by thèse présents do give and grant 
unto the said Manuel Rivera and others, heing ihe tMrty-six men to whom the 
grant was made by Fecundo Melgares, governor, May second, one thousand 
eight hundred and twenty-two, their children, heirs, successors and assigns, 
as in said grant provided, and which was confirmed as private land claim 
number twenty-nine by act of Congress, entitled 'An act to confirm certain 
private land claims in the territory of New Mexico,' approved June twenty- 
flrst, one thousand eight hundred and sixty, subject to ail the provisions and 
conditions mentloned and set forth in the decree gcanting said tract of land 
as aforesaid and the record of juridieal possession, and other documents ac- 
companying the same, and made part of the report of Wm. Pelham, surveyor 
gênerai of New Mexico, on the fifteenth of July, one thousand eight hundred 
and fifty-nine, and to the rights of ail persons claiming under said provi- 
sions and conditions, the tract of land embraced and described in the fore- 
going survey, but with the further stipulation that in vlrtue of the provision.s 
of the aforesaid act of Congress of twenty-first of June, A. D. one thousand 
eight hundred and sixty, that the foregoing confirmation shall only be con- 
strued as quitclaims or relinquishments on the part of the United States and 
shall not aiïect the adverse rights of any other person or persons whomso- 
ever. To have and to hold the said tract of land with the appurtenances unto 
the said Manuel Rivera and others, being the th'rty-sioe men to whom the 
grant was made, their children, heirs, successors and assigns, forever, with the 
conditions, provisions and stipulation hereinbefore referred to." 
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In considerïng the character of the grant and the effect thereon 
of the subséquent confirmatory act and patent, it is best to first ex- 
amine the effect of the act and patent. The contention in that regard 
is whether the patent or the act controls, if there is any différence be- 
tween them; and, next, as to the meaning of whichever dominâtes. 
The government has employed several methods of determining private 
title claims to land at the time of cession of territory to the United 
States. As said in Morrow v. Whitney, 95 U. S. 551, 554 (24 h. 
Ed. 456) : 

"Sometîme.s such claims hâve beeii submittod to boards of commipsioners for 
approval or rejection, sometiiiKs th^y hâve boen refrrrpd to the judicial tribu- 
nals for détermination, and sonietimes tbey hâve been directly acted upon 
by Congres.s." 

In the instance of such claims to land located in New Mexico the 
method employed was direct action by Congress through a statute con- 
firming or rejecting the claims. 

In referring to the effect of the above act of 1860 the Suprême Court 
said: 

"This act was a final disposition by Congress of certain claims nnder Mexi- 
can grants for lands sitnato in tlie territorv of New Mexico." Shaw v. Kel- 
logg, 170 U. S. 312, 331, 18 Sup. Ct. 032, 640 (42 L. Ed. 10.")0). 

No provision was made in the act for issuance of a patent, and ap- 
parenUy no patent was necessary to effectuate the act. Shaw v. Kel- 
logg, 170 U. S. 312, 343, 18 Sup. Ct. 632, 42 L. Ed. 1050. The only 
ofïîce of a patent under such an act was thus defined by the Suprême 
Court : 

"If, by a législative déclaration, a spécifie tract is conflrmed to any one, liis 
title i.s not strengthened by a subséquent patent from the government. Tliat 
instrument niay be of great service to him in proving bis title, if contested, 
and tlie extent of liis land, especially when proof of its boundaries would otb- 
ervvise rest in the uncertain reeoUection of wltnesses. It would thus be an 
instrument of quiou and security to him, but it couUl not add to thr» validity 
and completeness of the title confirmed by the act of Congress." Whitney v. 
Morrow, 112 U. S. 003, 095, 5 Sup. Ct. 333, 334 (28 L. Ed. 871). 

Obviously the act of Congress must prevail hère over the patent, if 
there be anv différence between them. What, then, was the nature of 
the confirmation by the act of Congress? Was it of a title to individ- 
uals as such, or to them as représentative of a comrnunity? The act 
itself is brief, and was of the claims "as recommended for confirma- 
tion by said surveyor gênerai in his reports and abstract marked Ex- 
hibit A, as communicated to Congress by the Secretary of the In- 
terior." We must therefore look to the report of the surveyor gên- 
erai to ascertain the character of title which he commended for con- 
firmation. A perusal of that instrument leaves no doubt that such 
was a community title. The pétition to the surveyor gênerai was by 
the inhabitants of Anton Chico, and not by the heirs of the original 
grantees as such. It is true that the opening sentence of the pétition, 
when taken alone, is ambiguous, in that it states: 
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"Tour petitioners, David Stewart, for hlmself and in behalf of the heirs and 
légal représentatives of the original grantees and présent Inhabitants of the 
town of Anton Chico," daim the land. 

But this ambiguity is removed by other statements which are en- 
tirely inconsistent with any daim as individuals. Such are : 

"That said town and settlement exlsted and was about the same as at prés- 
ent in August, A. D. 1846, wben possession vs'as taken of New Mexico by the 
authorities of the United States," and "the town of Anton Chico is not an in- 
corporated town." 

Such averments would hâve no place in a daim by individuals as 
such. Both would bear directly upon a community daim. The first, 
because one of the instructions from the Secretaty of the Interior, au- 
thorized by the above act of 1854 (10 Stat. p. 308), and given in this 
instance to the surveyor gênerai, was as follows (italics ours) : 

"In the case of any town, lot, farm, or pasture lots, held under a grant from 
any corporation or town, to which lands may be granted for the establishment 
of a town by the Spanish or Mexican government, or the lawful authorities, 
thereof, or in the case of any city, town, or village lot, which city, town, or 
village exlsted at the time possession was tal£en of New Mexico by the authori- 
ties of the United States, the claim to the same may be presented by the cor- 
porate authorities of the said town, or where the land on the said city, towu, 
or village, was orlginaily granted to an individual, the claim may be present- 
ed by or in the name of such individual, and the faot heing proved to you of 
the existence of such city, totvn, or village, at the period, when the United 
States toolc possession, may be considered by you as prima fade évidence of 
a grant to such corporation, or to the individuals under whom the lot bolders 
claim." 

The other statement that the town was unîncorporated is to explainr 
why individual inhabitants, and not the municipal corporate authori- 
ties, file the pétition. The pétition is signed by "J- Houghton, Attor- 
ney for the Inhabitants of Anton Chico." 

The surveyor gênerai regarded the pétition and proceedings as by 
the inhabitants of Anton Chico, for he entitled the proceedings "Town 
of Anton Chico v. The United States." Again, the évidence before 
him dealt with the existence of the town pnor to and at the time of 
annexation to the United States, and did not refer to the identity, pos- 
session, or occupation of the grant by any of the original grantees or 
their heirs. The basis of the finding was the "existence of a town, 
when the United States took possession of the country," and the 
recommendation is to confirm the grant to the town. Such statement 
and recommendation are : 

"The instructions to this office provide that the existence of a town when 
the United States took possession of the country, being proven, is to be taken 
as prima facie évidence of a grant to said town, and as it is proven to hâve 
been in existence in 1839 and up to 1846, with the knowledge and tacit con- 
sent of the Mexican government, and was recognized as a town by that gov- 
ernment, it is believed to be a good and valid grant, and the land clalmed 
severed from the public domain. It Is therefore approved and ordered to be 
transmJtted to Congress for its action in the premises." 

We think it conclusive that the recommendation of the surveyor 
gênerai, and therefore the confirmation, was to the individuals as 
inhabitants of the town of Anton Chico. 
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[2] What effect lias such confirmation upon any contrary daim 
which appellant might base upon a construction of the original grant- 
ing instruments or facts in connection therewith? In a case involving 
a New Mexican grant confirmée! by this same act and section, the 
Suprême Court said: 

"The final action on each claim reserved to Congress Is, of course, coneluslvs, 
and tliererore not siibject to revlew in this or any other forum. It is obvi- 
ously not the duty of this court to slt In judgment upon elther the récital of 
matters of fact by the surveyor gênerai or hls décision declarlng the validity 
of the grant. They are embodied in his report, which was laid before Congress 
for its considération and action." Tameling v. U. S. Freehold & Kmig. Co., 
S3 U. S. 644, 062, 23 L. Ed. 098. 

We are clearly concluded from going back of the confirmation of 
Congress. If we were not so concluded by the above-quoted author- 
ity, we would feel bound to conclude the facts in favor of a com- 
munity grant by the décision in U. S. v. Sandoval, 167 U. S. 278, 17 
Sup. Ct. 868, 42 L. Ed. 168. A décision of the questions there raised 
necessitated a détermination of the character of the grant; that is, 
whether it was a grant to individuals as such or to the community. 
The statement of facts therein contains the instruments of the origi- 
nal grant, and referred to land adjoining that hère involved. They are 
so strikingly similar, not only in essentials, but expression, to thèse 
hère involved, as to suggest that those in this action were, as to form, 
copied therefrom. The court there held the grant to be to the com- 
munity. Further, if we had no such guide as the Sandoval opinion and 
décision, we would décide upon the facts hère presented that such 
was the nature of the grant. 

Another point pressed hère is the exclusion of certain deeds, with 
their récitals, which were introduced as ancient documents and de- 
signed to show deraignment of title from the original grantees to 
the entire tract. Since we hold that this grant was not to individuals 
as such, but to the community, such récitals become immaterial. 

As to the contention based upon adverse possession, is suffices to 
say that the court found against such adverse possession. Such finding 
in a law case is équivalent to a verdict by a jury. As the évidence 
was conflicting, we should not disturb the finding of the court. 

Our détermination of the character of this title makes unnecessary 
any discussion or décision of the effect of the décision of the state 
court as an estoppel against appellant. 

The judgment is affirmed. 
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HABDÏ V. MISSOURI PAC. R. CO. 

(Circuit Court of Appeals, Eiglith Circuit. May 17, 1920.) 

No. 53S5. 

1. NegUgence <§=339 — Owner of undergn-ound conduit not liable for death of 

child. 

Défendant, which with an adjolning owner constructed a concrète con- 
duit 70U feet long coverln^c a siiallow strcam. fllling in above and leaving 
tlie ends open and into wliicli, at a considérable distance from either end. 
it at times dischargod waste stoam and hot water from the boilers of its 
power plant, held not cliargeable with négligence wliicli rendercd it liable 
for the tleath of a boy who, with others, undertook to walk through the 
conduit and was kilied by a discharge of steam ; it being shown thii t 
other boys had walked through three tinios du ring the preceding four 
years, but not that défendant had knowledge of it. 

2. Négligence <S=»23(1) — Attractive nuisance doctrine sta*ed; "anticipation." 

"Anticipation," In the meaning of the doctrine whieh holds property 
owners liable for injury to children by dangerous instrumentalities on 
their pveuiises, where such injury should be anticipated, means probability, 
and not possibility, and there inust be a reasonable expectation of the 
présence of children at the time and place of danger before there arises 
a duty to guard thcm from that danger. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Anticipation.] 

In Error to the District Court of the United States for the Eastern 
District of Arkansas ; Jacob Trieber, Judge. 

Action by Cora Hardy, administratrix, against the Missouri Pacific 
Railroad Company. Judgment for défendant, and plaintiff brings 
error. Affirmed. 

E. L. AfcHaney and G. W. Murphy, both of Little Rock, Ark., for 
plaintifï in err-^ •. 

E. B. Kinsw^rthy and W. R. Donham, both of Little Rock, Ark, 
for défendant in error. 

Before SANBORN and STONE, Circuit Judges, and MUNGER, 
District Judge. 

STONE, Circuit Judge. Error from directed verdict at the close of 
plaintiff's évidence in an action to recover for death through négli- 
gence. The point hère pressed is the sufficiency of the évidence upon 
the issue of negHgence. The deceased was a hoy 12 years old. The 
facts pertinent to a détermination of the issue hère are as follows : 

Défendant is a railway corporation owning and operating a station, 
power house, and railway yards at Little Rock, Ark. Prior to 1910 
a perennial stream ran through a ravine, cutting the grounds of de- 
fendant near its dépôt, as well as adjoining property. About 1910 the 
predecessor of défendant and an adjoining property owner built a 
cjuadrangular concrète structure over the stream, filling in the spaces 
on each side and above, and leveling the new surface. The conduit 
thus formed was about 6 feet high and wide and about 700 feet long. 
The upper or south end of the conduit and something more than a city 

<3;x3Por othw: cajes .see same topic & KEY-NUMBER in ail Key-N'amberecI Digests & Indexes 
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block and the width of a street of its length therefrom were upon the 
land of the adjoining property owner, or under a street, while the 
remainder was on .def endant's land, with the lower or northern open- 
ing near the dépôt. No obstruction, guards, or warnings were placed 
at either entrance or in the conduit, though bars could hâve been placed 
across the openings at slight expense. Through this conduit normally 
ran a stream of clear water several inches deep. At a point about 
where the conduit passed the power house were pipes connected with 
defendant's power house boilers, and through which waste steam and 
hot water were discharged at intervais into the conduit. Children play- 
ed at and in the ends of the conduit at times, and several boys had 
gone partially through from the south opening to a manhole south of 
defendant's property, where they came out. In three instances boys 
had gone through the conduit. Thèse instances being, one in 1913 oi 
1914, one in 1914 or 1915, and the other in 1916. 

No actual knowledge of the playing of the children or passage 
through the conduit by any of them was brought home to défendant. 
On June 27, 1917, deceased, with two other boys, started at the south 
end to go through the conduit. When they reached a point at or near 
the pipe ends, hot water and steam issued, causing the death of this boy. 

[1] The décisive issue hère presented requires the application to 
the above facts of the so-called "attractive nuisance" doctrine as to 
liability for in jury to children by dangerous agencies on private 
grounds to which they hâve been attracted. We are not hère con- 
cerned with that class of cases dealing with dangerous agencies or 
conditions adjoining or near public ways or other private grounds, but 
with such as are well within private property. Nor are we interested 
in that other class wherein there is an intention to inflict injury, as in 
the trap or spring gun cases. No légal proposition has more thorough- 
ly diyided the courts of différent jurisdictions than has the récogni- 
tion or application of the doctrine hère involved. 

Among many fruitful discussions and collections of cases dealing 
generally with the doctrine are Wheeling & L,. E. Railroad Co. v. 
Harvey, 77 Ohio St. 235, 83 N. E. 66, 19 L. R. A. (N. S.) 1136, 122 
Am. St. Rep. 503, 11 Ann. Cas. 981; Thompson v. Railroad Co., 218 
Pa. 444, 67 Atl. 768, 19 L. R. A. (N. S.) 1162, 120 Am. St. Rep. 897, 
11 Ann. Cas. 894; 11 Harvard Law Rev. 349; notes in 4 L. R. A. 
(N. S.) 80, and 19 L. R. A. (N. S.) 1094. The following are cases in- 
volving injury from open water: United Zinc & Chemical Co. v. Britt, 

264 Fed. 785, C. C. A. (recently decided by this court) ; Mc- 

Cabe V. Am. Woolen Co., 132 Fed. 1006, 65 C. C. A. 59; Cœur d'Alêne 
L. Co. v. Thompson, 215 Fed. 8, 131 C. C. A. 316, L. R. A. 1915A, 
731 ; Pékin v. McMahon, 154 111. 141, 39 N. E. 484, 27 L. R. A. 206, 
45 Am. St. Rep. 114; Hanna v. R. Co., 129 111. App. 134; Donk, etc., 
Co. v. Leavitt, 109 111. App. 385; Price v. Water Co., 58 Kan. 551, 50 
Pac. 450, 62 Am. St. Rep. 625 ; Kansas City v. Siese, 71 Kan. 283, 80 
Pac. 626; Franks v. Oil Co., 78 S. C. 10, 58 S. E. 960, 12 L. R. A. (N. 
S.) 468; Omaha v. Bowman, 52 Neb. 293, 72 N. W. 316, 40 Iv. R. A. 
531, 66 Am. St. Rep. 506; Id., 59 Neb. 84, 80 N. W. 259; Tucker v. 
Draper, 62 Neb. 66, 86 N. W. 917, 54 E. R. A. 321 ; Richards v. Con- 
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nell, 45 Neb. 468, 62> N. W. 915; Moran v. Car Co., 134 Mo. 651, 
36 S. W. 659, 2,2 h. R. A. 755, 56 Am. St. Rep. 543 ; Arnold v. St. 
Louis, 152 Mo. 173, 53 S. W. 900, 48 L. R. A. 29;, 75 Am. St. Rep. 
447; Carey v. Kansas City, 187 Mo. 715, 86 S. W. 438, 70 L. R. A. 69; 
Overholt V. Vieths, 93 Mo. 422, 6 S. W. 74, 3 Am. St. Rep. 557; Smith 
V. Packing Co., 82 Mo. App. 9; Peters v. Bowman, 115 Cal. 349, 47 
Pac. 113, 598, 56 Am. St. Rep. 106; Cooper v. Overton, 102 Tenn. 
222, 52 S. W. 183, 45 L. R. A. 591, 7Z Am. St. Rep. 864; Sullivan v. 
Huidekoper, 27 App. D. C. 154, 5 L. R. A. (N. S.) 263, 7 Ann. Cas. 
196; Schauf V. Paducah, 106 Ky. 228, 50 S. W. 42, 90 Am. St. Rep. 
220; Stendal v. Boyd, 73 Minn. 53, 75 N. W. 735, 42 L. R. A. 288, 72 
Am. St. Rep. 597; Greene v. Linton, 7 Mise. Rep. 272, 27 N. Y. Supp. 
S91 ; Klix V. Nieman, 68 Wis. 276, 32 N. W. 223, 60 Am. Rep. 854; 
Peninsular Trust Co. v. Grand Rapids, 131 Mich. 571, 92 N. W. 38; 
Clark V. Manchester, 62 N. H. 577; Ritz v. Wheeling, 45 W. Va. 267, 
31 S. E. 993, 43 I.. R. A. 148; Hargreaves v. Deacon, 25 Mich. 1; 
Selve V. Pilosi, 253 Pa. 571, 98 Atl. 723; Gillespie v. McGowan, 100 
Pa. 144, 45 Am. Rep. 365 ; Breckenridge v. Bennett, 7 Kulp (Pa.) 95 ; 
Dobbins v. R. Co., 91 Tex. 63, 41 S. W. 63, 38 L. R. A. 573, 66 Am. 
St. Rep. 856; Cook v. H. D. Navigation Co., 76 Tex. 353, 13 S. W. 
475, 18 Am. St. Rep. 52; Marnock v. Simpson, 10 Del. Co. Rep. 
119; Blum v. Weatherford & C. Bros., 121 La. 298, 46 South. 317; 
Indianapolis Water Co. v. Harold (Ind. App.) 79 N. E. 542 ; Id., 170 
Ind. 170, 83 N. E. 993; Salladay v. Old Dominion, etc., Co., 12 
Ariz. 124, 100 Pac. 441. Cases involving injury from hot water are: 
Briscoe v. Henderson L. & P. Co., 148 N. C. 396, 62 S. E. 600, 19 L. 
R. A. (N. S.) 1116; Etheredge v. Railroad Co., 122 Ga. 853, 50 S. 
E. 1003; Schmidt v. Distilling Co., 90 Mo. 284, 1 S. W. 865, 2 S. W. 
417, 59 Am. Rep. 16; Putney v. Kieth, 98 111. App. 285; Brinkley 
Car Works & Mfg. Co. v. Cooper, 60 Ark. 545, 31 S. W. 154, 46 Am. 
St. Rep. 216; Id., 70 Ark. 331, 67 S. W. 752, 57 E- R. A. 724. Cases 
of injurv by discharge of hot v^^ater or steam are Mergenthaler v. Kir- 
by, 79 Md. 182, 28 Atl. 1065, 47 Am. St. Rep. 371, and Conway v. 
Kinstoii, 169 N. C. 577, 86 S. E. 524, L. R. A. 1916B, 945. A case of 
injury in an underground water conduit is Brown v. Sait Lake City, 
33 Utah, 222, 93 Pac. 570, 14 E. R. A. (N. S.) 619, 126 Am. St. Rep. 
828, 14 Ann. Cas. 1004. 

The récognition of this doctrine in the fédéral courts was settled 
by Railroad Co. v. Stout, 17 Wall. 657, 21 E. Ed. 745, and Railroad 
v. McDonald, 152 U. S. 262, 14 Sup. Ct. 619, 38 L. Ed. 434. This 
doctrine has been applied by the various fédéral Circuit Courts of 
Appeals in the cases following: McCabe v. American Woolen Co., 
132 Fed. 1006, 65 C. C. A. 59 (affirming [C. C] 124 Fed. 283) ; Shella- 
berger v. Fisher, 143 Fed. 937, 75 C. C. A. 9, 5 E. R. A. (N. S.) 250 
(8th Cir.); Peirce v. Lyden, 157 Fed. 552, 85 C. C. A. 312; Snare & 
Triest Co. v. Friedman, 169 Fed. 1, 94 C. C. A. 369, 40 L. R. A. (N. 
.S.) 367; Saint Louis & San Francisco Raih-oad Co. v. Underwood, 
194 Fed. 363, 114 C. C. A. 323; Northern Pacific Railroad Co. v. 
€urt.z, 196 Fed. 367, 116 C. C. A. 403; Erie R. R. Co. v. Swiderski, 
197 Fed. 521, 117 C. C. A. 17; Cœur d'Alêne L. Co. v. Thompson, 215 
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Fed. 8, 131 C. C. A. 316, L. R. A. 1915A, 731; Chesko v. Del. & H. 
Co., 218 Fed. 804, 134 C. C A. 492; Great Northern Rv. Co. v. Wil- 
lard, 238 Fed. 714, 151 C. C. A. 564; United Zinc & Chemical Co. v. 
Britt, 264 Fed. 785, recently decided by this court. We are therefore 
concerned solely with the application of that doctrine to the facts in 
hand. Such application nécessitâtes an understanding of that doctrine 
and a définition of its essentials. We take the principle of the doctrine 
to be that children of tender years and immature discrétion are not 
to be deemed as trespassers, if they merely foUow childish instincts of 
curiosity or adventure in a manner and to an extent which should 
hâve been anticipated by a reasonahly careful person ; and a property 
owner must use reasonable care to protect such children at places up- 
on bis property where he should reasonahly hâve anticipated their prés- 
ence. Such anticipation may be based upon knowledge, actual or le- 
gally implied, that children do resort to such places, or upon knowl- 
edge, actual or legally implied, that such places are attractive to chil- 
dren and within their observation. 

The essentials of the doctrine we deem to be, first, that the owner 
negligently maintains an agency which he knows or should know 
would be dangerous to children; second, that such agency is main- 
tained at a place where the owner knows or should know children are 
likely to resort or to which they are likely to be attracted. Our déci- 
sion hinges upon the second requirement. The entire évidence has 
been carefuUy read and considered and every reasonable meaning and 
inference favorable to plaintifï in error (given) fuU weight. We think 
the trial court correctly determined that there was not sufficient évi- 
dence to sustain a verdict of négligence on the part of défendant. The 
danger hère consisted of the hot water and steam. This danger was 
of occasional occurrence only, being every day or two, as pleaded in 
the pétition, with no definite showing as to its frequency in évidence, 
except such as may be inferred from the circumstance that it seems 
to hâve been the waste steam and hot water from the power house. 
The radius of the danger was obviously limited in area and its dura- 
tion temporary. It was limited to a place in the conduit several hun- 
dred f eet from either opening and far from the opening through which 
this boy entered. 

[2] Nothing approaching knowledge by défendant of any passage 
through the conduit of boys at any time was shown, and such knowl- 
edge cannot be inferred nor imputed from the three trips in the course 
of four years shown in the évidence. Such knowledge cannot be f ound- 
ed upon the circumstance that children played about the openings of 
the conduit. There is no limit, except physical ability, to what a child 
may do. The law does not require the property owner to guard against 
any such wide possibility of action. "Anticipation," in the meaning 
of this doctrine, means probability, not possibility. There must be a 
reasonable expectation of the présence of children at the time and 
place of danger before there arises a duty to guard them from that 
danger. In our judgment, the proof hère falls short of this standard- 

The judgment must be and is afïirmed. 
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FITTS V. CUSTER SLmE RflNING & DEVELOPMENT CO, 

(Circuit Court of Appeals, Bighth Circuit. May 7, 1920.) 
No. 203. 

1. Bankniptcy <S=>49— Disposition of pétition of intervention vdthin discrétion 

of court. . , . 

Déniai of a motion for further continuance on a pétition for leave to 
Intervene in bankruptcy proceedlngs, and treatlng the answer th jeto 
and replicatlon as addrcssed to the pétition In intervention tendered 
therewith, and whicli set forth tlie same lacts and proceeding to a hear- 
Ing thereon, heU not an abuse of discrétion, where prior continuances 
liad been granted for hearlng "on the merits," with leave to take évi- 
dence, whieh evidently related to the pétition of intervention itself. 
3. Banliruptcy <S=>43— Wiiether directors of corporation hâve autliority to 
lile petit'on is mattcr of state law. 

Whether the directors of a corporation, wlthout authority from the 
stockholders, hâve power to flle a pétition In voluntary bankruptcy, naust 
be d:>termlned by the law of the state In which the corporation is or- 
ganized. 

3. Banuruptey <S=>43 — ^In absence of statute on tlie subject, directors of cor- 

poration may file pétition. 

Under the gênerai Iaw, in the absence of any provision on the subject In 
the statutes of the state, or in its articles of Incorporation or by-laws, 
the directors of a corporation are authorized to exécute a gênerai assign- 
inent of its property for the beneflt of creditors, and such power ex- 
tends to the filing of a pétition in voluntary bankruptcy, 

4. Banliruptcy <S=»43 — Corporations; flling of pétition not an "incunibrance" 

of propTty, 

ïhe filing of a pétition in bankruptcy by a corporation held not an "in- 
cnmbvance" of its property, within the moaning of Rev. St. Colo. 1908, i 
805, as amended by Lavvs Colo. 1915, p. 175, providing that the directors 
of a mining corporation shall not hâve power to incumber its mines or 
plant without a vote of the stockholders authorizing it. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Incumbrance.] 

EUiott, District Judge, dlssenting. 

Pétition to Revise Order of the District Couti; of the United States 
for the District of Colorado ; Robert E. Lewis, Judge, 

In the matter of the Custer Slide Mining & Development Company, 
bankrupt. On pétition of William H. Fitts to revise order of Dis- 
trict Court. Pétition denied. 

Daniel B. Ellis, of Denver, Colo. (Henry T. Rogers, Lewis B. John- 
son, and Pierpont Fuller, ail of Denver, Colo., on the brief), for peti- 
tioner. 

William L. Dayton, of Denver, Colo. (Wilbur F. Denious, of Den- 
ver, Colo., on the brief), for respondent. 

. Before CARLAND and STONE, Circuit Judges, and ELLIOTT, 
District Judge. 

CARLAND, Circuit Judge. [1] The Custer Slide Mining & De- 
velopment Company, a Colorado corporation, was adjudged ^ bank- 
rupt by the United States District Court for the District of Colorado 

^ssFor other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexai 
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on October 2, 1918, upon its voluntary pétition, pursiiant to a resolu- 
tion of its board of directors, adopted September 30, 1918. On No- 
vember 16, 1918, the petitioner filed his pétition for leave to intervene 
in the bankruptcy proceeding, to which was attached a proposed pétition 
in intervention. The hearing upon the application to intervene was 
fixed for November 22, at 10 o'clock a. m. At the time fixed for said 
hearing the bankrupt appeared and filed an answer to the pétition for 
leave to intervene. On November 27 the petitioner filed a motion for 
leave to file an amendment to his pétition of intervention, and on the 
same day filed a repHcation to the answer of the bankrupt. 

The record further shows that on the morning of November 22, 
1918, counsel for petitioner appeared and reported to the court that 
the petitioner was ill and could not appear in court, although he was 
then in 'Denver, Colo., where the hearing was to be had. About 10 
days thereafter, the petitioner went to Colorado Springs, Colo., where 
he remained until about the middle of January foUowing. On Janu- 
ary 8, 1919, petitioner and the bankrupt appeared by counsel before 
the District Judge in chambers, and by agreement the matter was 
again set for hearing on the merits for January 30; the judge an- 
nouncing at the time that the matter involved must be tried at that 
time, and that, if counsel for petitioner should ascertain that he could 
not then présent his testimony, the same would hâve to be taken by 
déposition, and as a further accommodation, if petitioner's physical 
condition was such that he could corne to Denver and testify before 
January 30, the matter would be taken up, tried, and determined on 
short notice. The court was unable to hold the hearing on January 30, 
and again continued the matter to February 4 ; counsel being notified 
of the postponement. On February 4, counsel appeared, but, the court 
being engaged, they were excused until the next morning at 10 o'clock, 
at which time the matter was called for hearing. 

Thereupon counsel for petitioner announced that his client was 
then in California and a further continuance was asked for. The 
court asked counsel why the petitioner had not remained in Colorado 
and come to Denver for the hearing, if he was able to go to California, 
or why his déposition had not been taken, when petitioner found for 
any reason that he could not be présent. Counsel for petitioner said 
to the court that petitioner had important business interests in Sait 
Lake that needed his immédiate attention, and that he had gone to 
Sait Lake, and thence to San Francisco, where he expected to submit 
himself to a surgical opération. A telegram from petitioner, dated 
January 28, at San Francisco, and also what purported to be a letter 
from a surgeon at the same place, were read by counsel, to the effect 
that petitioner could not, on account of his physical condition at that 
time, come to Denver. The court thereupon announced that, in view 
of the prior setting and understanding in regard to the case, the same 
would not be further continued, whereupon counsel for petitioner 
read a written unverified statement as to what he proposed to prove. 
After argument, the court granted the prayer of petitioner for leave 
266 F.— 55 
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to intervene, but at the same time made the order sought to be revised 
in this proceeding. It is as foUows: 

"And thereupon ïhis matter cornes on now to be heard ujwn the sald 
pétition of intervention, the answer thereto, and tlie repllcation to said 
answer, the answer of the bankrupt company to sald pétition for leave to in- 
tervene and the repllcation to said ansvfer belng consldered and treated as an- 
swer and repllcation, respectlvely, to said pétition of intervention, and is 
argued by counsel. And thereupon, on considération thereof, It is ordered by 
the court that the sald pétition of intervention be and the same is hereby 
denled, and that the same be and It is hereby dlsmlssed out of this court, at 
the cost of petitioner." 

The record shows that the pétition in intervention set forth the 
same facts as the pétition for leave to intervene, and this accounts 
for the récital in the order complained of to the effect that the an- 
swer of the bankrupt to the pétition for leave to intervene and the 
replication thereto of petitioner should be considered and tried as an 
answer and replication, respectively, to the pétition of intervention. 
We are satisfied that considering the language used by the court at the 
times the hearing was continued, namely, that the hearing should be 
upon the merits, and also that the matter should be tried, that the 
court understood the hearing where testimony should be ofïered should 
be upon the pétition in intervention itself, as the question as to whether 
the petitioner should be allowed to intervene was a matter determinable 
upon the face of the pétition for leave to intervene, and was not the 
subject of trial upon the merits, and therefore the error, if any, com- 
mitted by the court in denying a hearing on February 5, must be 
determined by considering whether or not the court abused its dis- 
crétion in refusing a continuance. 

Counsel for petitioner claims that this question is not only involved, 
but that the court by its action refused to give petitioner his day in 
court on his pétition in intervention, because the court no sooner 
granted petitioner the right to file his pétition in intervention than 
the court dismissed the same. It is our opinion that the hearing 
which the court spoke of during the continuance of the proceeding 
was a hearing on the pétition of intervention, and that the mère fact 
that a formai order allowing petitioner to intervene, which was not 
made until February 5, 1919, cannot control the character of the pro- 
ceeding, in view of the fact that the only pétition in intervention that 
was ever filed in court was filed November 16, 1918. About six weeks 
elapsed after the adjudication in bankruptcy before the petitioner 
moved to intervene, and in our judgment he was given ample oppor- 
tunity to sustain his pétition in intervention prior to February 5, 
1919, and there was no abuse of discrétion in refusing to continue the 
case further for the taking of évidence. 

[2] Counsel for petitioner next claims that, if there was no error in 
refusing a continuance, there was error in the action of the court 
in dismissing the pétition in intervention, as the pleadings and record 
showed that the voluntary pétition in bankruptcy was filed by the 
bankrupt in pursuance of authority granted by the directors of the 
corporation alone, without the consent or authorization of the stock- 
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holders. Whether the directors of a corporation, without the au- 
thority from the stockholders, hâve power to file a pétition in volun- 
tary bankruptcy, must be determined by the law of the state in which 
the corporation is organized. Home Powder Co. v. Geis, 204 Fed. 
568, 570, 123 C. C. A. 94 (Eighth Circuit); Dodge v. Kenwood Ice 
Co., 204 i'ed. 577, 123 C. C. A. 103. 

[ô] In Home Powder Co. v. Geis, supra, this court said: 

"It Is not to be presnmed that thore will be found in the gênerai laws of 
the state, or in the artichjs of incorporation or by-lavvs, any express provi- 
sion authorizing such admission ; but under tlie gênerai law the board of 
directors or trustées of a corporation hâve the power to anthorize exécution 
o£ an assignment of ail property of the corporation for the beneftt of Us 
creditors, when such a step is advisable, unless such an assigunwnt is pro- 
hibited by law, the articles, or by-laws." 

This is, we understand, the gênerai rule. See Dodge v. Kenwood 
Ice Co., supra; Rudebeck v. Sanderson, Trustée, 227 Fed. 575, 142 
C. C. A. 207; In re Foster Paint Co. (D. C.) 210 Fed. 652; In re 
Russell Wheel Co. (D. C.) 222 Fed. 569. 

[4] Counsel for petitioner claims that the laws of Colorado ex- 
pressly provide that the directors of a corporation hâve no power with- 
out the consent of the stockholders to file a voluntary pétition in 
bankruptcy. Section 865, Rev. Stat. of Colo., as amended by Ses- 
sion Laws of 1915, page 175, is cited in support of this contention. 
1 his statute reads as follows : 

"The board of directors or trustées of a mining or nianufacturing corporn- 
tion shall not hâve powor to incumber the mines or plant of such corporation, 
or the principal machinery incident to the productiijn from sncli mine or plant 
until the question shall bave bern submitted at a proper and légal meeting of 
the stockholders and a majority of ail the shares of stock shall hâve been 
voted in favor of such proposition ; and any mortgaging or incumbering of 
such property, without such consent shall be absolutely void." 

In order to make this statute applicable the filing of a voluntary 
pétition in bankruptcy must be an "incumbering" of the property of 
the bankrupt. This court in Westerlund v. Black Bear Mining Co., 
203 Fed. 599, 121 C. C. A. 627, construed this statute and expressly 
defined what the words "incumber" and "incumbering" used in the 
statute mean. In the case cited it was said : 

"The words 'incumber' and 'incumbering,' when used in référence to prop- 
erty and its title, are words of this character, and the known légal nieaning 
of thèse words in their popular sensé, in the sensé that would be attributcd to 
them by conveyancers, lawyers, and judges, the persons most conversant 
with them, included when this statute was enacted; and still includes, not 
only mortgages, deeds of trust, and pledges for the payment of money, but 
every right or interest in the laud which may subsist in thlrd persons to the 
diminution of the value of the land or its title, but consistent with the pass- 
ing of the fee by the conveyance of the owner." 

And again on page 610 of 203 Fed. on page 638 of 121 C. C. A., 
in the same opinion, it is said : 

"When this statute was enacted, the popular sensé, the ordinary signifi- 
canee, and the known légal meaning of the words 'incumber' and 'incumbering,' 
when used with référence to property or its title, included evcry right or in- 
terest in land which may subsist in third persons to the diminution of tlie 
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value of the land, or its title, but consistent wlth the passlng of the fee by 
the conveyance of the ovvner." 

This language is fully supported by a number of cases cited in 
the opinion. The statute in question was passed in 1895, and the 
amendment of 1915 simply added the proviso that a lease for a period 
of not exceedmg five years should not be deemed an incumbering 
of property. At the time the statute was passed there was no bank- 
ruptcy law, so that it cannot be claimed that the Législature of Colo- 
rado had the provisions of that bankruptcy law in mind. We do not 
believe that the filing of a voluntary pétition in bankruptcy can rea- 
sonably be held to be an incumbering of property. The voluntary 
pétition of a person or corporation to be adjudged a bankrupt results, 
of course, in an adjudication in bankruptcy; but this adjudication in 
and of itself, without any assignment, transfer, or other act of the 
bankrupt, opérâtes to divest him of ail title and to vest it in the 
trustée of his creditors. Remington on Bankruptcy, § 1112; Robert- 
son V. Howard, 229 U. S. 254, 33 Sup. Ct. 854, 57 L. Ed. 1174. 

The words "incumber" and "incumbering" in the statute, as this 
court said, must be construed in accordance with their popular sensé, 
a sensé that would be attributed to them by conveyancers, lawyers, 
and judges, the persons most conversant with them. Given their 
popular meaning, thèse words do not apply to an instrument or pro- 
ceeding which bas the effect to convey the whole estate absolutely. 
Such a conveyance is not an incumbrance. This is a bankruptcy pro- 
ceeding conducted on équitable principles, and this makes it proper 
to mention a proceeding in the case with which the petitioner was 
connected. The petitioner on May 16, 1919, applied to this court for 
an order staying the sale of the bankrupt property advertised for 
May 9, 1919. After the hearing on said appHcation an order was 
entered by this court postponing the sale of the property until July 
9, 1919. This order recited that the petitioner consented to the sale 
on said day, and on July 9, 1919, the property was sold, and the sale 
has been confirmed by the référée ; the petitioner having filed his 
claim with said référée in the sum of $7,858.17. 

This proceeding of the petitioner may not estop him from litigating 
the question which he has now before the court, but with the case in 
its présent condition this court will not go out of its way to sustain 
objections that are more or less technical. 

The pétition to review is denied. 

ELLIOTT, District Judge (dissenting). I concur in the foregoing 
if the case is to be considered upon the merits. 

I am of the opinion, however, that the undisputed record discloses 
that petitioner never appeared in the bankruptcy proceedings for any 
purpose other than to présent his pétition for leave to intervene ; that 
he never was treated as a party to such proceedings prior to the oral 
order of February 5th, at which tinie the pétition for leave to intervene 
was pending, and as part of the order gfanting leave to file the pétition 
in intervention the Court dismissed the same. 
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I am of the opinion that the préservation and enforcement of the 
rights of petitioner, brought into this proceeding by the order of 
February 5th, permitting him to file his pétition in intervention, en- 
title him to a reasonable time after the granting of his pétition to 
intervene within which to serve pétition in intervention, hâve the is- 
sues made np thereon and prépare for trial, and therefore that the 
Court erred denying his application for a continuance for a reasonable 
time for such purpose. 

The effect of the order was to permit petitioner to intervene and 
by the same order withhold from him the benefit thereof bv denving 
his motion for continuance in order to produce his witnesses in support 
of the ri'lef?ations of the pétition, within a reasonable time to be fixed 
by the Court. 

In i^v view the pétition to révise should be granted and the cause 
remanded. 



CH\N GAT JAN et al. v. WHITE, Tmmifrrntîon ConiV. 

(Circuit Court of Appeals, Xintli Circuit. July 6, 1920.) 
Xo. 3408. 

1. Alîens <S=>32(13) — Fimling of status of Chinanian, supported by evijlcnce, 

not iTviewable. 

A flndiiiK hy the immigration autlioritios tliat the status of a Chinese 
allen was that of a laborer, and not of a mer<'hant, under Act Nov. 3, 1803, 
§ 2 (Conip. St. § 4324), held not reviewaWe, whero hased on évidence 
showing that, while lie was a member of a mercantile flrm and helped 
coiiduct it.s business, he also devoted a considérable part of his time to 
supcrintending and working in a fruit orchard, which lie leased. 

2. Aliens 'S=>25 — Chinese laborer not entitled to admission of wife and chil- 

dren. 

A Chinese alien, domiciled in this country as a laborer, Is not entitled 
to admission of his wife and minor children. 

Appeal from the District Court of the United States for the First 
'Division of the Northern District of California; Maurice T. Dooling, 
Judge. 

Habeas cor]ius by Chan Gai Jan and Ng Shee against Edward 
White, Commissioner of Immigration for the Port of San Francisco. 
From a judgment dismissing the pétition, petitioners appeal. Af- 
firmed. 

Geo. A. McGowan, of San Francisco, Cal., for appellants. 
Annette Abbott A dams, U. S. Atty., and Ben F. Geis, Asst. U. S- 
Atty., both of San traacisco. Cal., for appellee. 

Before GILBERT and MORROW, Circuit Judges, and WOL- 

VERTON, District Judge. , 

WOLVERTON, District Judge. This case is hère on appeal from 
a judgment of the District Court, sustaining a demurrer to a pétition 
for writ of habeas corpus and dismissing the pétition. ■ 

iÊ=3Por other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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Ng Shee is the wife of Chan Moy, and Chan Gai Jan îs his minor 
son. Chan Moy has been in this country 32 years, and has a labor- 
er's certificate, issued March 3, 1894, showing him to be domiciled 
hère. At the time his wife and son applied to enter this country, he 
claimed to be, and now claims to be, a Chinese merchant, and a mem- 
ber of the firm of Kum Chong Company, of Isleton, Cal. He ac- 
quired an interest in the firm in January, 1914, by purchase from one 
Wong Kwun, paying him $1,000 therefor. As the wife and son of 
Chan Moy, Ng Shee and Chan Gai Jan applied to enter the United 
States on April 28, 1917, having arrived at the port of San Francisco 
from China on the steamship Shinyo Maru. 

After hearing had before the Commissioner of Immigration, they 
were denied a landing. In due course the cause was appealed to the 
Secretary of Labor, with the same resuit, and they were ordered to 
be retumed to China. The question in the case turned upon whether 
Chan Moy, the husband and father, was, at the time of the attempted 
entrance of the wife and son into this country, a merchant or a laborer 
within the meaning of the Chinese Exclusion Acts. 

It appears that Kum Chong Company is a bona fide firm, engaged 
in mercantile business. Chan Moy has under lease about 30 acres of 
orchard, situated 3 to 5 miles from Isleton, where the firm is located, 
and the évidence tends to show that he superintends the work in 
taking care of the orchard, pruning and the like. As expressed by 
one witness, he is a "kind of manager." Mr. Mathena, who has known 
Moy for a number of years and is well acquainted with the situation, 
in a letter which is in évidence states : 

"It is a fact that Chan Moy, as is true of nearly ail the Chinese merehants 
of the river sections, was and is, in conjunctlon with his partners in the 
mercantile business, and as an adjunct to sald business, engaged in fruit and 
vegetable ralsing." 

Mathena in his testimony, however, was of the view that Chan 
Moy performed no labor, other than to superintend the work, except 
pn occasions to show the men how to do certain work that they might 
be engaged in. When asked as to what proportion of the time Moy 
spent "looking after the orchard," he replied that "it would be hours 
at a time, maybe," and he estimated that Moy would be there about 
a day in a week, but that when witness visited the store he usually 
found Moy there. Others testified to seeing Moy at the store fre- 
quently, at times selling goods, but that generally he was in and out, 
peddling goods and taking orders on the ranches. There were five 
members of the firm of Kum Chong Company. Three of them were 
silent members, and of the other two Wong Gwun is listed as "man- 
ager," and Chan Moy as "gen. help." 

In the course of the investigation, Lauritz Lorenzen, immigrant 
inspector, was directed to visit the locus in quo where Moy was sup- 
posed to be engaged taking care of the orchard. He reported that on 
his arrivai he found Moy working in the orchard, cutting grass. Dur- 
ing this visit he obtained the affidavit of one S. E. Talpelman, who 
deposed that he had known Moy for the previous 2 years; that for 
the first 6 months of that time Moy devoted his entire time to the 
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work connccted with the fruit orchard ; that Moy told him about 
a year and a half previously that he had purchased an interest in the 
Kum Chong Company ; that affiant had seen Moy in the store on two 
différent occasions, but could not say how much time Moy devoted to 
the business in the store ; that Moy had maintained rooms and sleep- 
ing quarters in a house on the 30 acres of fruit orchard during the 
entire 2 years, and had devoted about half of his time in varioUs kinds 
of work, such as pruning and spraying the orchard, picking and pack- 
ing fruit, cultivating vegetables for the market, and generally super- 
vising the work of from 2 to 10 other Chinese. 

[1] Based upon the testimony, of which the foregoing recounts 
the salient features, the question was presented to the Department bf 
Labor to détermine whether Chan Moy was a merchant or a laborer, 
within the intendment of the Chinese exclusion législation. We can 
only détermine whether the Department of Labor has exceeded its 
authority, or has misinterpreted the law, in arriving at the conclusion 
reached by its décision. If there is compétent évidence of persuasive 
character to sustain its findings, its judgment is final and conclusive, 
and is not susceptible of review or revision by the courts. This lat- 
ter proposition is now so well established as to need no citation of 
authorities. 

The Act of Congress of November 3, 1893 (28 Stat. 7, c. 14 [Comp. 
St. §§ 4320, 4324]), by section 2 (section 4324) defines the terms "mer- 
chant" and "laborer" or "laborers." A merchant is a person engaged 
in buying and selling merchandise, who during the time does not en- 
gage in the performance of any manual labor, except such as is neces- 
sary in the conduct of his business as such merchant. The words 
"laborer or laborers" include both skilled and unskilled manual labor- 
ers; the statute instancing certain lines of work which may be con- 
sidered as illustrative. A merchant may therefore do certain labor 
without losing his status as a merchant, but that labor must be done in 
and about the conduct of his business, and be necessary thereto. If 
he goes beyond this, and engages in manual labor not connected with 
his business as a merchant, he is to be classed as a laborer ; his status 
being manifested by the kind of work he does. Ow Yang Dean v. 
United States, 145 Fed. 801, 804, 76 C. C. A. 365. 

Thus it is held that a Chinese person, who is engaged half of his 
time in cutting and sewing garments for sale by a firra of which he 
is a member, is not a merchant within the meaning of section 2 of the 
act above cited. Lai Moy v. United States, 66 Fed. 955, 14 C. C. A. 
283. So it was held by Maxey, District Judge, that a Chinese per- 
son who owns an interest in a mercantile firm, but who works as head 
cook in a restaurant of which he is in part proprietor, is a laborer, 
and not a merchant. Mar Bing Guey v. United States (D. C.) 97 
Fed. 576. A case of marked analogy to the one at bar is Lew Quen 
Wo V. United States, 184 Fed. 685, 687, 106 C. C. A. 639, 641, where 
this court said: 

"The farmer or (mit grower, who leases land and tills the same, and labors 
in the production of a crop, which he sells to others, is engaged in an occupa- 
tion similar to that of those who are engaged in mining, tishing, or drying 
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flsh for home consumption or exportation. Lew Fong, as the owner of 
an interest of $500 In a gênerai merchandise store, would hâve been a mer- 
ehant within the meaning of the acts, and his status as a merchant would 
not hâve been afCected, had he performed only manual labor such as 
mlght hâve been necessary in the conduct of his business as a merchant ; but 
hère the labor which he performed was aside and entirely distinct from his 
business as a merchant, and therefore, at the tlme when the appellant was 
landed in the United States, Lew Fong was not one of the privileged class of 
persons who are entitled to enter the United States, and therefore the appel- 
lant was not entitled to admission.'' 

This answers the appellants' first contention, that Chan Moy was a 
merchant, seeing that there was compétent testimony, pertinent for 
considération, submitted to the Secretary of Labor, upon the ques- 
tion as to whether Moy's status was that of a merchant, and the hon- 
orable Secretary found against the contention. 

The second contention is that Moy was a person other than a labor- 
er. But this is necessarily included in the first, for the Secretary of 
Labor, in finding that Moy was not a merchant, based the finding up- 
on the ascertained fact that he was a laborer. 

[2] The next and last proposition insisted upon by counsel is that, 
even if Chan Moy is a laborer, he is entitled to hâve his wife and 
minor son admitted, to remain with him in his household. This iden- 
tical question was involved in a case recently decided by this court, 
namely, Yee Won v. White, 258 Fed. 792, 170 C. C. A. 86, and was 
decided against the contention. 

It follows that the judgment of the District Court should be af- 
firraed, and such will be the order of the court. 



ANDREWS INSTÏTïtTF; FOK GTRï.S v. NFW YORK STEAM CO. et aJ. 
(INDEPENDENT ORDER OF FORESTERS, Intervener). 

(Circuit Court of Appeals, Second Circuit. June 2, 1020.) 

No. 244. 

1. Pleading <S=>34(5) — Allégation that breach of trust was "procured" noi 

équivalent to allégation it was knowingly induced. 

An allégation in a comp^aint in intervention that the offieers of the 
mortgagee, suing to foreclose the mortgage, procured a breach of trust 
by intervener's offieers, is not an allégation that the breach of trust was 
knowingly induced, which is a fraud, since "procured," though having 
well-known meaning in crimlnal law, has only a vague and indefinite 
meaning in civil law. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Procure.] 

2. Insurance <S='695 — Investment of funds by président of fratemal Society 

in insufflciently secured bonds not breach of trust. 

Though the statutes require the investment of the funds of a fraternal 
beneflt Society in bonds reasonably worth the priée paid therefor and 
secured by mortgage, the mère fact that such funds were invested by tlie 
président in bonds of an embarrassed corporation, which were insufli- 
ciently secured, does not establish a breaoh of trust. 

^=»For other cases see .same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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3. Corporations 'S='48fl — Lender to eiriban-asscd corporation not entitled to 
priority over existing niortgages. 

One wlio loans money to a linaneially embarrassed corporatif^ii, to 
('iiaWe it to continue in business, and takes security therefor, is nol 
thercby entitled to priority over niortgages existing when tlie loans were 
ma de. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit by the Andrews Institute for Girls ag-ainst the New York Steam 
Company and others, in which the Independent Order of Foresters in- 
tervened, claiming a lien prior to the mortgaç^es which complainant 
sought to foreclose. From a decree granting complainant's motion to 
dismiss the intervention, after answer, the intervener appeals. Af- 
firmed. 

Plaintiff, hereinafter ealled the Institute, brought suit to foreclose several 
mortgages upon as many parcels of real estate situate within that district. 
Jurisdiction d(>pend('d upon diversity of citizenshii) ; the Institute being a 
corporation of Ohio and the défendant mortgagor (the Steam Company) a 
corporation of New îork. Tlie Central Union Trust Company of New Yorlt 
was made défendant as the trustée of two corporate mortgages created to se- 
cure issues of bonds. Thèse mortgages, created in 1911 and 1916, respective- 
ly (and hereinafter called senior and junior), were both inferior in order of 
lien to the mortgages sought to be foreclosed by the Institute. 

Several months after action begun the appellant herein (hereinafter called 
the Foresters) obtained leave to intervene as a party défendant. This order 
was obtained upon représentations by affidavit that the Foresters owned .$2,- 
OG2,000, par value, of the bonds issued under the junior mortgage; wherefore 
it was asserted that the Foresters had "an Intercst in this litigation, and its 
présence" therein was proper "to a complète détermination of the cause and 
for tho protection of its said interest." The affidavit for Intervention states 
no reason why the bondliolder intervoned in an action wherein its trustée was 
already a party. 

The amendod answor of the Foresters. after certain déniais now confossedly 
immaterial, sets up a couiiterelaim to the foUowing effect, viz: The interven- 
er is a Canadian corporation carrying on an Insurance business of the kind 
commonly known as "fraternal" or niutual, and it bad in 1014 In its corporate 
treasury considérable funds and property held for the benefit of its pollcy- 
holder.s. 

The answer averred that the "true intent, meaning, and effect" of the 
Canadian statutes on the .subject are that the Foresters' fimd should be In- 
vested "in such bonds only as are rea^onably worth the price paid therefor, 
and are sccured by a mortgate or hypothce upon real or other prop;>rty 
* * » of a value sub.stantially in excess of the total amount of bonds Is- 
sued against and secured" thereby. In l'io year 1914 one Stevenson was prési- 
dent of the Foresters and had control of the investment of its funds. 

At the same timc the Institute wes a large holdcr of ths existing seeurities 
of the Steam Company, and as such deeply inter^ sted in its prosperity ana 
ad^ancement, and one of its trustées, Mr. St. John, was and continu'^d to be 
the Institute's agent for (as the answer avers) "procur'ng of necessary funda 
for tho" Steam Company and the "sale of the property and seeurities of the 
Steam Company owned by the Institute." St. John, together with one Hanford 
(who ig not allegrd to hâve had any connection with (he Institute), "procurtd" 
Stevenson, as président of the Foresters, to advance to the Steam Company 
large sums of money, which were expended largely at any rate in the im- 
provcmont and extension of its p'ant or appaiatus, in return for which the 
Foresters received through Stevenson the Junior mortgage bonds herein- 
above referrr d to. 



®:»For other cases Bee same topic & KEY-NUMBBR in aU Key-Numbered Digests & Indexée 
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It was also alleged tliat Stevenson bought from St. John porsonally, and 
paid for out of the Foresters' money, a considérable amount of Steam Com- 
pany stock. It does net appear what Stevenson did vpith the stock, or whether 
tbe Foresters now own it. It is then averred that when Stevenson made this 
investment, or advanced the moneys novtr represented by it, i. e., in and after 
December, 1914, the business of the Steam Company was "unprofltable, and 
was resulting and had for many years resulted in substantial annual losses, 
and the property and resources of Steam Company available for and applicable 
to the payment of the advances made by Stevenson were not équivalent in 
value by a large sum to the aggregate of sueh advances," with the resuit that 
the Foresters' junior mortgage bonds were a very poor security, obtained at a 
time when the "unsound financial condition" of the Steam Company was well 
known to the Institute and to St. John. 

It is flnally alleged that Stcvenson's application of the Foresters' funds in 
the manner above set forth was "in violation of the laws governing Invest- 
ment and expendlture of the funds of the Foresters and constltuted a breaeh 
of trust of which (the Institute and St. John) had knowledge or notice and 
In which they participated." 

For thèse reasons the Foresters prayed that they should be "decreed to 
hâve a lien upon the property and assets purchased with the trust funds 
* * * aforesaid paramount and superior to the lien" of the real estate 
mortgages which the Institute was seeking to foreclose in thls action, and to 
the senior corporate mortgage of 1911. 

In two other separate counterclalms the Foresters' amended answer sub- 
stantlally alleged fraud on the part of the Institute, in that St. John made 
false représentations to Stevenson in regard to the earnings and profits of the 
Steam Company. Thèse counterclalms, however, were formally wlthdrawn 
before hearlng in the court below. 

Interveners' answer being thus reduced to the allégations above summarlzed, 
the Institute moved to dlsmigs on the ground that the facts stated were not 
"sufflcient to constitute a cause of action In equity." 

This motion — équivalent to a demurrer under equity rule 29 (198 Fed. 
xxvl, 115 O. C. A. XX vi) — was granted, and the Foresters then appealed. 

Greene & Hurd and Bert C. Fuller, ail of New York City, for ap- 
pellant. 

White & Case, of New York City (Joseph M. Hartfield and James A. 
Murphy, both of New York City, of counsel), for appellee Institute. 

Larkin & Perry, of New York City (Lewis H. Freedman, of New 
York City, of counsel), for appellee Central Union Trust Co. 

Before WARD, HOUGH, and MANTON, Circuit Judges. 

HOUGH, Circuit Judge (after stating the facts as above). By 
considering the point decided on the motion in the court below and 
presented by this appeal, we are not to be understood as expressing 
approval of the order permitting intervention. As to the propriety of 
granting permission to intervene we express no opinion ; the point not 
having been argued. 

Assuming as true the allégation that Stevenson bought Steam Com- 
])any stock from St. John individually, it is-immaterial. Indeed, the 
Foresters do not pray for a lien or other relief in respect of that sum. 
The demand of the Foresters is contained in what is called an answer 
to the bill of complaint in foreclosure, and is set up by way of counter- 
cla:im, apparently under equity rule 30 (201 Fed. v, 118 C. C. A. v). 
Whether this is a proper, or even permissible, method of presenting 
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such a claim as this, is another matter, not argued, and as to which no 
opinion is expressed. 

What the Foresters want, however, is plain enough, viz. tohave their 
junior mortgage bonds, representing Stevenson's very ill-judged in- 
vestments, promoted in lien so as to outrank ail the Steam Company 
securïties held by the Institute. To reach this resuit by any kind of 
proceeding in this suit in equity, the Foresters must show a cause of 
action against the Institute. 

[1] Such cause of action is asserted to exist because, when Steven- 
son bought the junior mortgage bonds, he committed a breach of the 
trust imposed upon him by law as président of the Foresters, and that 
the Institute "procured" Stevenson to do what he did through St. John, 
and of such breach of trust by Stevenson St. John had knowledge. 
The use of the word "procured" in this connection is singular. Its 
meaning in criminal law is well known and can be accurately stated; 
but in a bill in equity it cannot be stretched to mean "knowingly in- 
duced." Indeed, its use on the civil side may be called a solecism and 
its meaning vague. To knowingly induce a trustée to violate his trust 
for the pecuniary advantage of the inducer is an obvions fraud, and 
would be within the décision in Fyler v. Fyler, 3 Beav. 550. But no 
such cause of action is hère well pleaded. 

[2] Perhaps a more fundamental objection to the claim attempted 
to be set forth is that there are no allégations of fact showing that 
Stavenson was in any légal or accurate sensé of the word a trustée, or 
that in buying the junior bonds of the Steam Company he committed 
a breach of any trust. No such trust relation can be spelled eut of the 
statutes to which we are referred, and while in a certain sensé any 
corporate officer who improvidently invests the corporate funds is 
violating his trust, that popular locution is much too vague to warrant 
any such relief as was approved in theory, but denied in fact, in the 
Fyler Case, and is hère attempted. 

[31 In short, this intervener is at the best in the position of one 
loaning money to an embarrassed corporation and taking security 
therefor, who deems himself in equity entitled to a lien for his loan 
superior to that of mortgages existing when he loaned. That no such 
equity exists was adjudged in Farmers' Loan, etc., Co. v. Bankers' etc., 
Co., 148 N. Y. 315, 42 N. E. 707, 31 L. R. A. 403, 51 Am. St. Rep. 
690, and cases cited. 

No cause of action being shown entitling the Foresters to a lien other 
than the lien of the bonds which they hâve, the order below was right; 
and it is affirmed, with costs. 
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LOOJnS, Collecter »f Internai Revenue, v. WATTLES. 

(Circuit Court of Appeals, Eiglitli Circuit. July 28, 1920.) 
No. 5545. 

1. Internai revenue ©=>38 — Second appeal to Commissioner after payment of 

tax unnecessary, before bringing action for recoverj". 

Where an appeal liad been taken to tlie Commissioner of Internai Reve- 
nue f rom tlie assessment of an inconje tax against a stock dividend, before 
tlie tax was paid, It was not necessary, undor Rev. St. | 3220 (Comp. St. 
§ 5949), to makc a second appeal, after paying the tax under prote.st, 
before bringing action for its recovery, since such appeal would liave 
been an idle proceeding. 

2. Internai revenue i®=>7— Stock dividend not taxable as "income." 

A stock dividend declared by a corporation from its accumulated sur- 
plus is not taxable as "Income," under Act Oct. 3, 1913. 

[Ed. Note. — For otlier définitions, see Words and Phrases, First and 
Second Séries, Income.] 

3. Appeal and error <§='171(1) — Assessment on stock dividend cannot be sus- 

tained on appeal as assessment of cash dividend. 

Where an assessment of income tax was treated by both parties in the 
court below as an assessment on a stock dividend, and so treated in the 
assessment of the tax by the Commissioner of Internai Revenue, it cannot 
be upheld in the Circuit Court of Appeals as an assessment on a cash divi- 
dend, though the corporation's surplus was distributed by clieck, which 
was indorsed by the stockholder in exchauge for the stock, the assessment 
baving been made on the value of the stock, wliich was more than double 
the face of the check, since the assessment must be made by the Commis- 
sioner, and cannot be made by the court. 

4. Appeal and error «©=51078(5) — Assignment of error as to allowance of in- 

terest, not at^ed, abandoned. 

An assignment of error relating to the allowance of interest in an 
action for internai revenue tax paid under protest, which was not ar- 
gued, wili be deemed abandoned. 

In Error to the District Court of the United States for the District 
of Nebraska; Joseph W. Woodrough, Judge. 

Action by Gurdon W. Wattles against George L. Loomis, as Col- 
lecter of Internai Revenue for the District of Nebraska. Judgment 
for plaintifï, and défendant brings error. Affirmed. 

T. S. Allen, U. S. Atty., of Lincoln, Neb. (F. A. Peterson, Asst. 
U. S. Atty., of Omaha, Neb., on the brief), for plaintifï in error. 

John L,ee Webster, of Omaha, Neb., for défendant in error. 

Before SANBORN and CARLAND, Circuit Judges, and TRIE- 
BER, District Judge, 

CARLAND, Circuit Judge. This is an action by défendant in er- 
rer, hereafter plaintifï, to recover from plaintiff in error, hereafter 
défendant, an income tax levied under Act Oct. 3, 1913, c. 16, 38 Stat. 
166, and paid under protest. Plaintifï had judgment in the trial court 
and défendant brings error. 

^=»For oUier cases see same toplc & KBY-NUMBBR In ail Key-Numbered Digests & Indexes 
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The facts are as follows: On January 13, 1914, the stockholders of 
the United States National Bank of Omaha, Neb., voted an increase 
of the capital stock of the association in the sum of $300,000. On the 
same day the board of directors declared a spécial dividend of A2^ h per 
cent, payable January 14, 1914. This per cent, equaled $300,000 of the 
then surplus of the association. The dividend was declared out of earn- 
ings accumulated prior to March 1, 1913. Plaintiff on January 14, 
1914, as a stockholder, received a check for his proportion of the declar- 
ed dividend amounting to $24,985.74. On January 15, 1914, he indors- 
ed this check back to the association and received therefor his propor- 
tion of the newly issued capital stock at par, and entered the same on 
his private books at a valuation of $225 per share, or $56,219. The 
plaintiff made no return of the above stock as income, claiming that 
it was a stock dividend and not taxable. The défendant did not 
agrée with the plaintiff as to the character of the transaction, and 
made an additional assessment upon the shares of stock, accepting 
the value placed thereon by the plaintiff. The tax levied on the shares 
on the above valuation amounted to the sum of $2,021.67. Plaintiff 
made an application to défendant to hâve the tax remitted, which 
was rejected. An appeal was taken to the Commissioner of Internai 
Revenue, and the ruling of the défendant was aiUrmed. The tax 
was then paid under protest, and this suit instituted for its recovery. 

[1] The right of the plaintiff to maintain this suit is challenged 
in this court for the reason that the plaintiff did not appeal to the 
Commissioner of Internai Revenue after the tax was paid. This 
contention is based upon section 3226, Rev. St. U. S. (Comp. St. § 
5949). The object of the statute requiring a party to exhaust his rem- 
édies in the Internai Revenue Department before he shall bring suit 
is to give the department an opportunity to décide whether in its judg- 
ment the tax is légal or illégal, and thus save the delay and expense of 
litigation. The point under considération was not made in the court 
below, nor is it mentioned in the assignment of errors; but, as it may 
be claimed to be jurisdictional, it will be considered. We had a sim- 
ilar question before us in Weaver v. Ewers, 195 Fed. 247, 115 C. C. A. 
219, and we then held that, notwithstanding section 3226, an appeal to 
the Commissioner, before the tax was paid, answered the purpose for 
which the statute was enacted. In the case cited we said : 

"What the Commissioner of Internai Revenue thous^ht about the assess- 
ment had been obtained upon full statement of the facts, and it would hâve 
been a useless form again, after the tax was paid, to appeal to the Commis- 
sioner and obtaln the same judgment. The reason for the appeal did not 
exist, and hence the appeal after tax veas paid was not necessary." 

The following cases sustain our ruling: Schwarzchild, etc.. Ce. v. 
Rucker (C. C.) 143 Fed. 656; San Francisco Sav. & Loan Society v. 
Carey, 2 Sawy. 333, Fed. Cas. No. 12,317; Grier v. Tucker (C. C.) 
150 Fed. 658; Tucker v. Grier, 160 Fed. 611, 614, 615, 87 C. C. A. 
513 ; De Bary et al. v. Dunne (C. C.) 162 Fed. 961. 

Counsel for défendant cites Savings Bank v. Blair, 116 U. S. 200, 6 
Sup. Ct. 353, 29 L. Ed. 657; Stewart v. Barnes, 153 U. S. 456, 14 Sup. 
Ct. 849, 38 L. Ed. 781, and Hastings v. Herold (C. C.) 184 Fed. 
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759. Thèse cases hâve been examined, and when the facts oî each 
case are considered they sustain the ruling of this court in Weaver 
V. Ewers, supra. We therefore see no reason for departing from 
the ruling heretofore made, and hence décide that the contention is 
without merit. 

[2] On the merits we hâve this to say: The défendant levied the 
tax which it is sought to recover in this action upon what he determin- 
ed to be a stock dividend, and accepted the valuation placed on the 
stock by the plaintiff. The plaintiff also claimed that it was a stock 
dividend, but not taxable as income. AU through the proceedings in 
the Internai Revenue Department, before the Collector and the Com- 
missioner, both parties agreed that it was a stock dividend ; the Inter- 
nai Revenue Department claiming that it was taxable, and the plaintiff 
that it was not. The plaintiff in his pleading in this action claimed 
that it was a stock dividend, and not taxable. The défendant in his 
answer did not dispute the claim that it was a stock dividend, but 
claimed that it was taxable as income. 

It was decided in the case of Eisner v. Macomber, 252 U. S. 189, 

40 Sup. Ct. 189, 64 Iv. Ed. , that Congress had no power to tax, 

without apportionment, a true stock dividend, made lawfully and in 
good faith, or the accumulated profits behind it, as income of the stock- 
holder. See, also, Lynch v. Turrish, 247 U. S. 221, 38 Sup. Ct. 537, 
62 L. Ed. 1087, and Towne v. Eisner, 245 U. S. 418, 38 Sup. Ct. 158, 
62 L. Ed. 372, h. R. A. 1918D, 254. As both parties agreed that the 
transaction was a stock dividend, the judgment must be affirmed, un- 
less ànother contention first made in this court by the défendant shall 
be sustained. 

[3] In this court the défendant claims that the transaction in ques- 
tion amounted to a cash dividend, and was therefore taxable as 
income. We are of the opinion, however, that the défendant cannot 
mend his hold in this court in this manner for the following rea- 
sons: (1) Assuming it to hâve been a cash dividend, the tax levied 
was double what it ought to hâve been. (2) This court bas no power 
or authority, in an action at law, at least, to assess property and levy a 
tax thereon ; such power or authority in the présent case having been 
vested by law in the Internai Revenue Department. That depart- 
ment decided that the transaction amounted to a stock dividend, 
which was taxable as income, and the tax collected must, as a tax on a 
stock dividend, stand or f ail. Having levied the tax as a stock dividend 
tax, défendant may not now say that it ought to hâve levied a tax upon 
the theory of a cash dividend, and then ask this court to do what the 
défendant failed to do. 

[4] The assignment of error relating to the allowance of interest is 
not argued, and will be deemed abandoned. 

Judgment below affirmed. 
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PAYNE, Direetor General of RaUroads, v. BBÀRDEN. 

(Circuit Court of Appeals, Eighth Circuit. July 15, 1920.) 

No. 5499. 

Commerce <S=37(7) — Employment in interstate commerce held conclusively 
shown. 

Under the facts appearlng in évidence in tliis case, tlie train movement 
was oue in interstate commerce, and the plaintiff was entitled to a directed 
verdict in her favor, except as to the amount of damages. 

In Error to the District Court of the United States for the Eastem 
District of Missouri ; David P. Dyer, Judge. 

Action by Agnes Bearden, as administratrix, against John Barton 
Payne, Director General of Railroads. Judgment for plaintiff, and 
défendant brings error. Affirmed. 

W. M. Hezel, of St. Louis, Mo. (J. L. Howell, of St. Louis, Mo., on 
the brief), for plaintiff in error. 

Sidney Thorne Able, of St. Louis, Mo. (Charles P. Noell, of St. 
Louis, Mo., on the brief), for défendant in error. 

Before HOOK and CARLAND, Circuit Judges, and TRIEBER, 
District Judge. 

CARLAND, Circuit Judge. The défendant in error, hereafter plain- 
tiff, brought this action against the Director General of Railroads, 
hereafter défendant, to recover damages for the death of her husband, 
Frank D. Bearden, alleged to hâve been caused by the négligence of said 
défendant in operating the East St. Louis Connecting Railroad Com- 
pany. At the trial the only défense made was that the movement of 
the string of cars between two of which Bearden was killed by reason 
of a defective coupling was not an interstate movement. There was 
a verdict for the plaintiff. Défendant contends that the trial court 
commilted error in refusing to direct a verdict in his behalf. 

The car movement was as foUows : 

On April 5, 1918, at the city of East St. Louis, 111., a string of cars, 
six in number, were standing on a track in the yards of the railway 
Company, known in the évidence as track No. 7. Commencing with the 
car standing next to the engine, which was coupled on to said string of 
cars, the cars stood in the following order : Grand Trunk, 100413 ; C. 
& N. W. 101510; N. O. P. M. 2392; L C. 35996; Southern, 186246; 
I. C. 123497. 

Witness Snell, an employé of the railroad company, who had charge 
of the records of cars handled through its yards, testified in substance 
as f ollows : The Grand Trunk car was loaded with linoléum in transit 
from Philadelphia, Pa., to Wm. Walker Company, Kansas City, Mo., 
in care of Kansas City, Mo., River Navigation Company, at East St. 
Louis Warehouse. The évidence further showed that the L C. car No, 
123497, was loaded with coal, as was Southern car No. 186246. This 
string of cars was moved from track No. 7 for the purpose of placing 

<g=»For other cases see same topic & KBY-NUMBBR in ail Key-Numbereû Digests & Indexes 
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I. C. car No. 123497 on track No. 4, known as the coal chute track, 
and then to return the five remaining cars to track No. 7, from whence 
they came, and otherwise distribute said cars to the places where they 
belonged. 

We think the évidence clearly showed that the Grand Trunk car 
loaded with hnoleum belonged at the River Warehouse, in care of 
which it was billed, and that the linoléum was to be unloaded and trans- 
ported by boat to Kansas City. Bearden was killed by a movement of 
the cars while he was attempting to uncouple the I. C. car No. 123497 
from the remaining cars, so as to leave it on track No. 4; a defective 
coupler having made it necessary for him to go between the cars for the 
purpose of uncoupling them. 

Witness Lipe, the switch foreman, testified that he did not know 
whether the four box cars were loaded or not. This left the testimony 
of the witness Snell undisputed. On cross-examination of the witness 
Lipe, a report of the accident made by him to the railroad company on 
the day it occurred was introduced in évidence. Thèse questions and 
answers appeared in the report : 

Q. How many cars in train? A. Six. 

Q. How many loads? A. Two. 

Lipe explained the answer which he had given in the report as to 
the number of cars loaded by testifying that the I. C. car No. 123497 
and Southern car No. 186246 were coal cars loaded with coal, that the 
other four cars in the string were box cars, and that he was not re- 
quired to ascertain whether the box cars were loaded or not. The re- 
port and the explanation is the only testimony which could be claimed 
to contradict that of the witness Snell. The statement of Lipe in his 
report that two cars were loaded, without specifying which cars, and 
his testimony at the trial that, outside of the two cars loaded with coal, 
he did not know whether the cars were loaded or empty, in our opinion 
created no substantial conflict with that of Snell. 

On this state of the évidence, a verdict that there was no car in the 
string of cars loaded with Interstate freight would not hâve been al- 
lowed to stand. It therefore becomes immaterial to détermine wheth- 
er the court erred in its charge to the jury, or in what was said about 
the report. On the uncontradicted évidence we are of the opinion that 
the car movement was an inter state movement, within the meaning of 
the statute and the décisions of the Suprême Court. The plaintiff was 
entitled to a directed verdict, except on the question of damages. Phil- 
adelphia & Reading Ry. Co. v. Hancock, 250 U. S. 658, 40 Sup. Ct. 
54, 63 L. Ed. 1193; Employers' Liability Act April 22, 1908, c. 149, 
35 Stat. 65 (Comp. St. §§ 8657-8665) ; St. L., S. F. & Tex. Ry. v. 
Seale, 229 U. S. 156, 161, 33 Sup. Ct. 651, 57 L. Ed. 1129, Ann. Cas. 
1914C, 156; New York Central & Hudson River R. R. Co. v. Carr, 
238 U. S. 260, 35 Sup. Ct. 780, 59 L. Ed. 1298; New York Central R. 
Co. V. Winfield, 244 U. S. 147, 37 Sup. Ct. 546, 61 L. Ed. 1045, L. R. 
A. 1918C, 439, Ann. Cas. 1917D, 1139; New York Central R. Co. v. 
Porter, 249 U. S. 168, 39 Sup. Ct. 188, 63 L. Ed. 536 ; Southern Pacific 
Co..v. Industrial Accident Commission (January 5, 1920) 251 U. S. 259, 
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40 Sup. Ct. 130, 64 L. Ed. ; Erie Railroad Co. v. Downs, 250 Fed. 

415, 162 C. C. A. 485; Bolch v. Chicago, Milwaukee & St. Paul R. 
Co., 90 Wash. 47, 155 Pac. 422; Delk v. St. Louis & San Francisco 
Railroad Co., 220 U. S. 580, 31 Sup. Ct. 617, 55 L. Ed. 590; Chicago, 
Milwaukee & St. Pau! R. Co. v. Voelker, 129 Fed. 522, 65 C. C. A. 226, 
70 L. R. A. 264 ; Erie R. Co. v. Winfield. 244 U. S. 175, 37 Sup. Ct. 
556, 61 L. Ed. 1057, Ann. Cas. 1918B, 662; Vandalia R. Co. v. Hol- 
land, 183 Ind. 438, 108 N. E. 580; Snyder v. Great Northern R. Co., 
88 Wash. 49, 152 Pac. 703; Hester v. Railroad, 254 Fed. 787, 166 C. 
C. A. 233; Wagner v. C, R. I. & P. Ry. Co., 277 111. 114, 115 N. E. 
201 ; Texas & Pacific Ry. Co. v. Sherer (Tex. Civ. App.) 183 S. W. 
404; Daley v. Bo.ston & M. R. R. Co. (Sup.) 166 N. Y. Supp. 840; 
Trowbridge v. Railway, 192 Mo. App. 52, 179 S. W. 777; Southern 
Railway Co. v. Puchett, 244 U. S. 571, 37 Sup. Ct. 703, 61 L. Ed. 1321, 
Ann. Cas. 1918B, 69; Texas & Pacific R. Co. v. Lester (Tex. Civ. 
App.) 207 S. W. 555 ; Roberts, Fédéral Liabihty of Carriers, vol. 1, 
pp. 743 to 746, paee 886, § 510, page 762, page 885, § 509, page 770, § 
447, page 873, § 503, and page 800, § 462. 

The case was tried on the theory that, in order to recover, the plain- 
tiff must show a movement in interstate commerce. We therefore do 
not discuss the question of whether there was a liability on the part of 
the défendant by reason of a violation of the Safety Appliance Act. 

Judgment affirmed. 



FOSS et al. v. UNITED STATES. 

(Circuit Court of Appeals, Nlnth Circuit. July 6, 1920.) 

No. 3424. 

Conspira«y <Ê=34 — Conspiracy to prevent witness from testif ylng in land con- 
test is crime; "right secured by Constitution or laws." 

The riglit of a citizen to appear and testify as a witness before a land 
office in a contest involving lands entered under tlie land laws is one 
secured to him by the Constitution or laws of the United States, within 
Criminal Code, § 19 (Comp. St. § 10183), and a conspiracy to intimidate 
him or prevent the free exercise of such right constitutes a crime. 

In Error to the District Court of the United States for the District of 
Montana ; George M. Bourquin, Judge, 

Criminal prosecution by the United States against Cari E. Foss and 
Jacob Biornstad. Judgment of conviction, and défendants bring error. 
Affirmed. 

Norris & Hurd, of Great Falls, Mont., for plaintififs in error. 
Edward C. Day, U. S. Atty., and Walter W. Patterson, Asst. U. S. 
Atty., both of Helena, Mont. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

GILBERT, Circuit Judge. The plaintiffs in error were indicted 
under section 19 of the Criminal Code (Comp. St. § 10183) for conspir- 

<g=3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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ing to intimidate citizens of the United States in the free exercise and 
■enjoyment of rights secured to them by the Constitution and laws of 
the United States, to wit, the right and privilège to appear and testify 
on behalf of contestants in contest cases involving lands entered under 
the laws of the United States. They were found guilty under the 
first count. 

The plaintififs in error demurred to certain paragraphs of the first 
count of the indictment as insufficient to constitute overt acts, for the 
reason that they f ailed to state that the alleged acts were donc because 
of the exercise by any person of a right secured by the Constitution or 
laws of the United States. The first count sets f orth several overt 
acts. Section 19 does not require that an overt act be pleaded ; but, if 
an overt act was necessary, it is sufficiently pleaded in that paragraph 
in which it is alleged that Jacob Krause had been subpœnaed and in- 
tended to appear before the United States commissioner as a witness 
■on behalf of the United States in a contest between Cari E. Foss and 
the United States in the United States Land Office at a date and place 
named, and that for the purpose of preventing him from so appearing 
and testifying the plaintiffs in error murdered him. 

It is contended that section 19 is not sufficiently broad in its scope to 
include the ofïense with which the plaintiffs in error were charged. 
The origin of section 19 was in the Act of May 31, 1870 (16 Stat. 141), 
which was re-enacted as section 5508 of the Revised Statutes. Section 
5508 came on for construction in United States v. Waddell, 112 U. S. 
76, 5 Sup. Ct. 35, 28 L. Ed. 673, where it was held that the exercise by 
a citizen of the United States of the right to make a homestead entry 
upon unoccupied public lands was the exercise of a right secured by 
the Constitution and laws of the United States, within the meaning of 
the statute. In Re Quarles and Butler, 158 U. S. 532, 15 Sup. Ct. 
959, 39 L. Ed. 1080, it was held that a conspiracy to oppress, threaten, 
or intimidate a private citizen in his right to notify a marshal of the 
United States of the violation of the internai revenue laws of the 
United States (38 Stat. 745) was punishable under the statute. Said 
the court: 

"It Is the duty and the right, not only of every peace ofRcer of the United 
States, but ofevery citizen, to assist In prosecuting, and In securing the pun- 
ishment of, any breacli of the peace of the TJnited States. It is the right, as 
well as the duty, of every citizen, when called upon by the proper officer, to 
act as part of the posse comitatus In upholdlng the laws of his country. It 
is llkewise his right and duty to communlcate to the executive officers any in- 
formation vi'hich he has of the commission of an offense against those laws. 
* * ♦ The right of a citizen, informing of a violation of law, lllce the right 
of a prisoner in custody upon a charge of such violation, to be protected 
against lawless violence, does not dépend upon any of the amendments to the 
Constitution, but arises out of the création and establishment by the Con- 
stitution itself of a national government, paramount and suprême within its 
sphère of action." 

In Motes V. United States, 178 U. S. 458, 20 Sup. Ct. 993, 44 L. Ed. 
1150, the statute was held applicable to a conspiracy to injure, oppress, 
threaten, and intimidate one who had informed the collecter of in- 
ternai revenue of the carrying on of the distillery business in violation 
of the law. Said the court : 
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"It was tlie right and privilège of Thompson, in return for the protection lie 
enjoyed under tho Constitution and laws of the United States, to aid in the 
(>xecution of the laws of his country hy giving information to the proper au- 
thorities of violations of those laws. That right and privilège may properly 
be said to be secured by the Constitution and laws of the United States." 

And in United States v. Mosley, 238 U. S. 383, 35 Sup. Ct. 904, 59 
L. Ed. 1355, it was held that section 19 of the Criminal Code appUes 
to the acts of élection oflicers, who conspire to injure and oppress 
qualified voters of the district in the exercise of their right to vote for 
members of Congress by omitting the votes cast from the count. 

The plaintiffs in error rely upon United States v. Sanges (C. C.) 48 
Fed. 78, in which Mr. Justice Lamar held that the right to testify be- 
fore a fédéral grand jury without interférence from private individuals 
was not one conf erred by the Constitution of the United States within 
the meaning of section 5508, that the Constitution has no provision in 
relation to witnesses and their testimony in court, except that which 
is found in article S of the Constitution, and that the giving and re- 
ceiving of évidence did not originate in the Constitution, and is not 
in any manner dépendent for its existence upon that instrument. The 
doctrine of that case, that the rights and privilèges secured by the 
Constitution and laws of the United States, within the meaning of the 
statute, must rest directly upon some express provision of the Constitu- 
tion or the laws, has not received the sanction of the Suprême Court, 
but, on the other hand, has been denied in the décisions to which we 
hâve referred, and in others, as in Logan v. United States, 144 U. S. 
263, 294, 12 Sup. Ct. 617, 626 (36 L. Ed. 429), where the right involved 
was the right of a citizen to protection while in the custody of the 
United States marshal, the court said : 

"In the case at bar, the right in Question does not dépend upon any of the 
amendments to the Con.stitution, but arises out of the création * » * 
of a national government, paramount and suprême within its sphère of action. 
Any government which has power to indict, try, and punish for crime, and 
arrest the accused and hold them in safe-keeping until trial, must hâve the 
power and the duty to protect from unlawful interférence its prisoners so 
held." 

If one is protected under the statute while in the lawful custody of 
a United States marshal, or in giving information to a United States 
marshal for violation of the laws of the United States, or in giving 
information to a collector of internai revenue, for violation of the 
revenue laws of the United States, it follows, we think, without ques- 
tion that one is protected in giving testimony before the land office in 
a contest which involves the rights of entrymen under the land laws 
of the United States. The power which is delegated to the fédéral 
government to dispose of the public lands includes the power to hear 
and détermine contests in the land office, and the power to compel 
witnesses to testify in such contests, and the power to protect them 
while so doing, and in ail such contests the United States is a party. 

The judgment is affirmed. 
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BRADLEY et al. v. ROBIE. 

(Circuit Court of Appeals, Eiglitli Circuit. July 28, 1020.) 
No. 5511. 

1. Chatt«l mortgages <S=197(1) — Delay in recording invalidâtes only against 

creditors acquiring lien in mcantime. 

Under Rev. Laws Minn. 1905, § 8461, as construed by tlie Suprême Court 
of that State, delay in recording a cliattel mortgage invalidâtes the mort- 
gage only as against creditors wiio liave, prior to the flling thereof, ac- 
quired a lien by attachment or exécution on tlie mortgaged property. 

2. Bankrujytcy ©=184(2)— Trustée can attack chattel mortgag© as préférence, 

when recarded, only if creditors had acquired superior lien; "required." 
Under Bankruptcy Act, S 60b, as aniended by Act June 25, 1910, § 11 
(Comp. St. i 9644), recording is deemed required when, througli delay, a 
position superior to the challengcd transfer has been gaiued by some credi- 
tor whom the trustée reprcseuts, or whose place hc is entitled to take. 
The trustée is iiot such a pcrson by virtue of section 47a (section 9631), 
as this lien arises subsequently to the recordation of tlie challenged 
transfer. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Require.] 

Appeal from the District Court of the United States for the Dis- 
trict of Minnesota ; Page Morris, Judge. 

Suit by Richards M. Bradley and others against E. G. Robie, trustée 
in bankruptcy. Decree for défendant, and plaintifïs appeal. Revers- 
ed, with directions. 

E. F. Alford, J. W. Hunt, and Alan J. McBean, ail of Duluth, 
Minn., for appellants. 

C. W. Stilson, of Duluth, Minn., for appellee. 

Before SANBORN and CARLAND, Circuit Judges, and TRIE- 
BER, District Judge. 

CARIvAND, Circuit Judge. Appellants, who executed a lease to 
the Roman Meal Company, containing a chattel mortgage clause, filed 
a pétition in the court below, praying for an order rec|uiring the trus- 
tée of the estate of said Roman Meal Company, a bankrupt, to turn 
over to them certain personal property covered by the mortgage, so 
that they might proceed to sell the same in satisfaction thereof. The 
trustée answered, and after a hearing on the merits the référée denied 
the pétition of appellants, and his action was affirmed by the District 
Court. The material facts are as follows: The lease was dated De- 
cember 10, 1913, expiring April 30, 1915. The rental was $250 per 
month. The leased premises were lots 7 and 8, block 9, Central divi- 
sion of Duluth, Minn., and the building thereon. The lease contained 
the foUowing provision : 

"That the lessee, in considération of the givlng of this lease and to secure 
the payments of rent hereunder, shall pledge and give a lien, and the lessee does 
hereby pledge and give a lien, to the lessors upon ail flxtures and furniture of 
every kind and nature at any time placed in said leased premises which said 
fixtures and furniture may, upon the termination of this lease and upon the 
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payment in fnll of ail sums of money then due, and not otherwise, be removed 
fi'om said premises by the lessee." 

The lessee went into possession and paid the stipulated rent to 
and including January, 1915. On April 6, 1915, the lease was filed 
by the lessors in the office of the city clerk of Duluth. On April 21, 
1915, the Roman Meal Company filed a voluntary pétition in bank- 
ruptcy, and was adjudged a bankrupt April 22, 1915. At the time 
of the adjudication in bankruptcy the banknipt owed appellants as 
rent for the leased premises $750, being the stipulated rent for Feb- 
ruary, March, and April, 1915. Certain furniture and fixtures be- 
longing to the bankrupt were on the leased premises at the time of 
the adjudication, and passed to the possession of the trustée, who 
sold a portion thereof for the sum of $413.50, leaving the remainder 
unsold, of the appraised value of $629.50. 

[1 I The contention of the trustée was and is that the mortgage con- 
stituted a voidable préférence under section 60b of the Bankruptcy 
Law, for the reason that Prindle & Co., the agents of appellants, had 
reasonable cause to believe, at the time the lease was filed, that the 
mortgage clause would effect a préférence. This contention was sus- 
tained by the District Court. In so deciding we think court and 
counsel overlooked the présent state of the law ruling the question at 
issue. Under the statutes and décisions of the Suprême Court of 
Minnesota, unrecorded chattel mortgages are only void as against cred- 
itors who hâve, prior to the filing thereof, acquired a lien by attach- 
ment or exécution on the mortgaged property. Section 3461, p. 683, 
Rev. Laws Minn. 1905, and notes; St. Paul Title Ins., etc., Co. v. 
Berkev, 52 Minn. 497, 55 N. W. 60; Howe v. Cochran, 47 Minn. 
403, 5'0 N. W. 368 ; Ellingboe v. Brakken, 36 Minn. 156, 30 N. W. 659 ; 
Coykendall v. Ladd, 32 Minn. 529, 21 N. W. 733; Brayley v. Byrnes, 
20 Minn. 435 (Gil. 389). 

[2] It does not appear that any creditor whom the trustée repre- 
sents had prior to the filing of the lease acquired a lien upon the mort- 
gaged property by attachment or exécution. It was decided by the 
Suprême Court in Martin, Trustée in Bankruptcy of Virgin, v. Com- 
mercial National Bank of Maçon, Georgia, 245 U. S. 513, 38 Sup. 
Ct. 176, 62 L. Ed. 441, that in such a case as that before us the trustée 
cannot assail an unrecorded mortgage as a préférence as of the date 
of its recordation under section 60b of the Bankruptcy Act, as amend- 
ed June 25, 1910 (36 Stat. 838, 842, c. 412, § 11 [Comp. St. § 9644]), 
if he represents no lien on the property other than the lien mentioned 
in section 47a (section 9631) arising subsequently to the recordation. 
It was also decided that recordation is to be deemed "required," in 
the sensé of the amendment, when, through delay of it, a position 
superior to the challenged transfer has been gained during the period 
that the mortgage was unrecorded by some creditor whom the trus- 
tée represents, or whose place he is entitled to take. Bailey v. Baker 
Ice Machine Co., 239 U. S. 268, 36 Sup. Ct. 50, 60 L. Ed. 275, Carey 
V. Donohue, 240 U. S. 430, 36 Sup. Ct. 386, 60 L. Ed. 726, L. R. A. 
I917A, 295, and Hoshaw v. Cosgriff, 247 Fed. 22, 159 C. C. A. 240 
(Eighth Circuit), are to the same efïect. 
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Nothing appears in the record to impeach the validity and good faith 
of the mortgage clause in the lease at the time the lease was executed. 
It therefore results that the judgment below should be reversed, and 
appellants allowed to take possession of the mortgaged property still 
remaining unsold, and of so much of the proceeds of that which has 
been sold, as will satisfy the claim for rent, with interest and costs; 
and it is so ordered. 



TRELEASE v. UNITED STATES. 

(Circuit Court of Appeals, Eighth Circuit. July 2R, 1920.) 
No. 5517. 

1. Criminal law <S=5~53(3) — Sufliciency of évidence net presented, vvhere mo- 

tion for verdict not renewed at close of évidence. 

The question of the .sufflciency of the evi(lenc(^ to authorize a convic- 
tion was not raised at the trial, where the only motion for a directed 
verdict was made at the close of the évidence for the United States, and 
was not renewed at the close of ail the évidence. 

2. Army and navy ®=340 — Evidence heid to sliow intent to cause insubordina- 

tion and obstruct recruiting. 

In a prosecution for violation of Esplonage Act June 15, 1917, tit. 1, § 3 
(Comp. St. 1018, Comp. St. Ann. Supp. 1919, § 10212c), évidence heU to 
sustain charge that the language used by défendant was intended to cause 
Insubordination In the military and naval forces of the TJnlted States, and 
to obstruct recrulting and enlistment in such forces. 

3. Criminal law ®=451 (4)— Evidence of impression of speech on witness ad- 

missible. 

In a prosecution for violation of Esplonage Act June 15, 1917, tit. 1, § 3 
(Comp. St. 1918, Comp. St. Ann. Supp. 1919, § 10212c), it was not error to 
allow a witness to testify as to the impression made upon him by dé- 
fendants speech, though the witness could give only the substance of the 
speech. 

In Error to the District Court of the United States for the District 
of North Dakota ; Charles F. Amidon, Judge. 

H. J. Trelease was convicted of violating the Espionage Act. and he 
brings error. Affirmed. 

E. T. Burke, of Bismarck, N. D., and Nuchols & Kelsch, of Mandan, 
N. D., for plaintiff in error. 

Melvin A. Hildreth, U. S. Atty., of Fargo, N. D. (Phihp Elliott,. 
Asst. U. S. Atty., of Fargo, N. D., on the brief), for the United States- 

Before SANBORN and CARLAND, Circuit Judges, and TRIE- 
BER, District Judge. 

CARLAND, Circuit Judge. Plaintiff in error, hereafter défendant, 
was convicted and sentenced on counts 2 and 3 of an indictment which 
charged a violation of section 3, title 1, of the Espionage Act of June 
15, 1917. 40 Stat. 219 (Comp. St. 1918, Comp. St. Ann. Supp. 1919, 
§ 10212c). Counts 2 and 3 of the indictment under which défendant 
was convicted charged that the language set forth was uttered with 
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intent to cause insubordination, disloyalty, mutiny, and refusai of duty 
in the military and naval forces of the United States, and with in- 
tent to obstruct the recruiting and enlistment service of the United 
States to the in jury of such service. Certain errors are assigned as 
having intervened in the trial of the cause, which it is alleged re- 
quire a reversai of the judgment. 

[1] It is assigned as error that the évidence was insufficient to sus- 
tain the verdict of the jury. This question was not raised at the trial, 
as the only motion for a directed verdict was made at the close of the 
évidence for the United States and was not renewed at the close of ail 
the évidence. 

[2] The defendant's liberty, however, being involved, we hâve care- 
fully read the évidence with the view of ascertaining whether the error 
assigned has any merit. There was évidence tending to show that the 
défendant in a public address delivered in the présence of 150 to 200 
people at Strawberry Lake, N. D., on July 3, 1917, declared that the 
war with Germany was a rich man's war; that they were sending 
your boy and mine to fight to protect the moneyed interests and Wall 
Street; that the Draft Act (Comp. St. 1918, Comp. St. Ann. Supp. 
1919, §§ 2044a-2044k) was an injustice, unconstitutional, and wrong, 
and they were going to knock it out; that the draft law ought to be 
put to a vote ; that the Constitution was drawn by a bunch of cocked 
hats, in the interest of conservatives, who were looking out for their 
■own interests; that we had no business in the war; that we were 
sending our boys over to be slaughtered; that the war was wrong; 
that any young man that would enlist in the army was a f ool ; that this 
was a war to protect the moneyed interests ; that, if the United States 
had loaned money to Germany, we would be fîghting on their side, 
instead of on the side of England; that the real enemies of the people 
were the munition makers and moneyed interests ; that if ail the 
young men of draft âge would resist there would be no war; that a 
man was a damn f ool to fight for the money interests — to protect other 
men's dollars; that, if our boys who were drafted would refuse to 
sign up, there would not be any war, they could not get anybody to 
fight; that défendant was opposed to ail forms of government and 
ail officers, ail government officers; that défendant had a conversation 
with one Earnest Soderstrom, a young man who had just enlisted in the 
navy. Soderstrom told the défendant that he could not get by with 
the stufif like the talk he had given there, because he had just enlisted in 
the navy. Défendant replied: "You are a damn fool to enlist in the 
navy to fight in the interest of the rich." There was other language 
in the speech abusing and slandering the Président of the United 
States. 

There was évidence of other statements made at différent times and 
places for the purpose of showing intent. The évidence was properly 
admissible for that purpose. A mère recitation of the language 
used clearly shows that there was sufficient évidence to take the case 
to the jury, and that their verdict of guilty was fully warranted by 
the évidence. The défendant testified that he had never taken out or 
declared his intention to become a citizen of the United States; that 
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he was technically a subject of Great Britain ; that he commenced 
to talk for the Nonpartisan League in February, 1917, on a salary 
of $125 a month, and he continued in their service until July; that 
he spoke in many places, and spoke to as many as 1,500 or 2,000 peo- 
ple at one time ; that he was 22 years of âge when he came to America 
in 1899 or 1900. 

[3] It is further assigned as error that the court erred in allowing 
the witness Whipple to testify as to the impression made upon him by 
the speech of défendant, for the reason that Whipple could not give 
the exact language of the speech, but only its substance. We see no 
merit in this assignment. The évidence as shown in the record brings 
this case clearly within the décision of this court in the O'Hare Case, 
253 Fed. 539, 165 C. C. A. 208, Debs v. U. S., 249 U. S. 215, 39 Sup. 
Ct. 252, 63 Iv. Ed. 566, Abrams v. U. S., 250 U. S. 616, 40 Sup. Ct. 
17, 63 L,. Ed. 1173, and many other cases in the Suprême Court and 
this court. 

Judgment affirmed. 



CLEVELAND CLIFFS IRON CO. v. VILLAGE OF KINNEY et al. 

(Circuit Court of Appeals, Eiglitli Circuit. August 7, 1920.) 
No. 5559. 

1. Appeal and error ©=23 — Court inust consider jurisdlctioaal question, not 

presented. 

The Circuit Court of Appeals must consider the question of its jurls- 
dictlon to hear the appeal, though nothing was said concerning it in the 
briefs or oral arguments. 

2. Courts <S='405(5) — Circuit Court of Appeals lias no jnrisdiction to review 

dlecree, dismissed for want of jurlsdiction. 

Under Judicial Code, § 238 (Comp. St. § 1215), the question of the 
jurisdiction of the District Court must be certifled to Suprême Court, 
and the Circuit Court of Appeals has no jurisdiction thereof by section 
128 (section 1120) ; so that the Circuit Court of Appeals cannot hear 
an appeal from decree of District Court, dismissing a bill for want of 
jurisdiction. 

Appeal from the District Court of the United States for the District 
of Minnesota; Wilbur F. Booth, Judge. 

Suit by the Cleveland Cliffs Iron Company against the Village of 
Kinney and others. From a decree dismissing the suit for want of 
jurisdiction, plaintiff appeals. Appeal dismissed. 

See, also, 262 Fed. 980. 

W. D. Bailey, of Duluth, Minn. (Washburn, Bailey & Mitchell, of 
Duluth, Minn., on the brief), for appellant. 

Warner E. Whipple, of Duluth, Minn. (Frank E. Randall, of Duluth, 
Minn., and Luke F. Bums, of Virginia, Minn., on the brief), for ap- 
pellees. 

Before CARLAND and STONE, Circuit Judges, and JOHNSON, 
District Judge. 

@s»For other cases see same toplc &■ KBY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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CARLAND, Circuit Judge. [1] This is an appeal from a decree 
entered in the above-entitled action, reading as follows : 

"Ordered, adjudged, and decreed as follows: Tlmt the original blU and 
amended and supplemental bill are hereby dlsmissed for want of jurisdiction 
of this court." 

The case was argued and submitted to this court at the présent term 
thereof. Nothing was said in the briefs or oral arguments of counsel 
concerning the jurisdiction of the court to hear the appeal. We must, 
however, hâve jurisdiction to hear the appeal, or we can do nothing ex- 
cept to dismiss the same ; theref ore it becomes our duty to consider the 
question of jurisdiction on our own motion. 

[2] The record shows that the trial court in its opinion discussed 
two questions: (1) Whether or not the suit was one where the matter 
in controversy exceeded, exclusive of interest and costs, the sum or 
value of $3,000. This question was decided in favor of the défendant. 
(2) Whether or not the subject-matter of the suit was of équitable cog- 
nizance. This question was also decided in favor of the défendant. 
When the trial court came to enter its judgment, it did not dismiss the 
complaint for want of equity, or on the merits, but entered a decree as 
above set f orth. 

A decree dismissing the complaint for want of equity would be re- 
viewable hère, as the question of jurisdiction in such a case would not 
be a question of jurisdiction within the meaning of section 238, Judicial 
Code (Comp. St. § 1215); but such a decree was not entered. We 
must accept the decree as entered, namely, that the original bill and 
amended and supplemental bill were dismissed for want of jurisdiction 
of the trial court. In such a case, under section 238, supra, the ques- 
tion of jurisdiction alone should be certified to the Suprême Court 
from the court below for décision. Under section 128 of the Judicial 
Code (section 1120), this court has no jurisdiction in such a case. 
Great Northern Ry. Co. v. Blaine County, Nebraska, et al., 252 Fed. 
548, 164 C. C. A. 464, wherein this court decided that, where a suit was 
dismissed by the District Court solelv for want of jurisdiction over 
the subject-matter, this court was without jurisdiction to review such 
decree. Many cases are cited by this court in support of the position 
hère taken. 

Appeal dismissed. 
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DIEZ \. GBEEN et al. 

(Clrcnit Court of Appeals, First Circuit. August 30, 1020.) 
No. 1370. 

1. Appeal and «tôt ®==>23 — ^Appellate court must détermine jurisffictiooal 

question. 

The Circuit Court of Appeals must o( ita own motion Inquire as to the 
jurisdiction of the court below. 

2. Courts 'S=>438 — Aliea domiciled in Port» Rico cannot suc in the United 

Stat«s District Court. 

The United States District Court does not hâve jurisdiction of a suit 
by a citizen of Spain domiciled in Porto Kico against a défendant, also 
a résident in Porto Kico. 

Appeal from the District Couit of the United States for the District 
of Porto Rico; Peter J. Hamilton, Judge. 

Suit by Antonio Diez y Gonzalez against Enrique O. Green y Mor- 
ales and others. Decree for défendants, and plaintifï appeals. Decree 
set aside, and case remanded, with directions to dismiss the bill for 
want of jurisdiction. 

Hugh R. Francis, of San Juan, P. R. (Francis & De la Haba, of 
San Juan, P. R., on the brief), for à|)pellant. 

Philip N. Jones, of Boston, Mass. (Boyd B. Jones, of Boston, Mass.^ 
on the brief), for appellees. 

Before BINGHAM, JOHNSON, and ANDERSON, Circuit Judges. 

PER CURIAM. [1] This is a suit in equity in the District Court 
of the United States for the District of Porto Rico by a citizen of 
Spain domiciled in Porto Rico against a défendant, also résident in- 
Porto Rico. We must of our own motion inquire as to the jurisdic- 
tion. Railway Co. v. Swan, 111 U. S. 379, 4 Sup. Ct. 510, 28 L. Ed. 
462 ; Grand Trunk Railway Co. v. Twitchell, 59 Fed. 727, 8 C. C. A. 
237. 

[2] Plainly this case is governed by the décision of the Suprême 
Court in Porto Rico Railway, Light & Power Co. v. Diaz Mor, 253 U. 

S. , 40 Sup. Ct. 516, 64 L. Ed. , decided June 1, 1920. The 

case must be dismissed for want of jurisdiction. 

The decree of the District Court is set aside, and the case is remand- 
ed to that court, with directions to dismiss the bill for want of juris- 
diction, without costs, and without préjudice to either party. 

^zsFoi otber cases km same toplc £ KSY-NUMBER in ail Key-Numbered DigasU ft Indezw 
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OHIO RAKE CO. v. BlICHER & GIBBS PLOW CO. 

(Circuit Court of Appeals, Sixth Circuit. June 8, 1920.) 
No. 3349. 

1. Patents ©=»25 — Connecting disk harrows in ©ne machine iield combination, 

and not aggregation. 

ïhe eonneetlou of an in-tlirow set of dislc liarrows wltli an out-tlirow 
set in one machine, so that tliey operate togetlier to give tlie desired re- 
sults, is a combination, not a mère aggregation. 

2. Patents €=26(2) — Combination of old éléments accomplishing better resuit 

invention. 

A combination of éléments, ail of whicli were old, but which produce 
a new and better resuit, or the same resuit in a new and materially better 
way, is an invention. 

3. Patents «=328 — Reissue 13,163, for a four-gang disk harrow, held to ^- 

closc invention and to be înfringed. 

The Kiesz reissue patent. No. 13,163, for a four-gang disk harrow, cou- 
sistlng of a set of in-throw disks connected by a flexible reach bar behind 
a set of out-throw disks, so that the disks are aligned in the space between 
the disk and the end, so that the whole harrow can be turned without 
tearing up the earth, held to disclose invention and to be Infringed. 

Appeal from the District Court of the United States for the South- 
ern District of Ohio ; Howard C. HolHster, Judge. 

Suit by the Bûcher & Gibbs Plow Company against the Ohio Rake 
Company. Decree for plaintiff, and défendant appeals. Affirmed. 

Alfred M. Allen, of Cincinnati, Ohio (Allen & Allen, of Cincinnati, 
•Ohio, on the brief), for appellant. 

Harry Frease, of Cleveland, Ohio, for appellee. 
Thomas A. Banning, of Chicago, 111., amicus curise. 

Before KNAPPEN, DENISON, and DONAHUE, Circuit Judges. 

KNAPPEN, Circuit Judge. Suit for infringement of reissued pat- 
ent No. 13,163, November 1, 1910, to Niesz. Ihe device of this patent 
is a four-gang disk harrow; that is, one consisting of two sets, a 
front and a rear, each carrying two gangs of oppositely facing con- 
cavo-convex disks, the gangs of each set being adjusted angularly to 
each other. In the front set the disks face outwardly, the angle of 
the gangs extending rearwardly, thus making what is called an "out- 
throw" harrow. In the rear set the disks face inwardly, the angle of 
the two gangs extends forwardly, thus making an "in-throw" harrow. 
The front set, when connected with the tongue, forms a completely 
opérable out-throw harrow; the rear set, if its frame were similarly 
connected, would form a completely opérable in-throw harrow. In 
each case the concave face of the disks is presented to the earth. 

It is necessary to the most effective cultivation that the disks 
•carried by the rear frame track between those carried by the front 
frame, so that the soil turned by the forward disks is by the rear- 
■ward disks turned back into the trench caused by the forward disks, 
thus leaving the soil smooth and uni form. It is also essential to the 

^=»For other cases see same toplc & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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best results that the harrow be able to make short turns in the field 
without cutting into or scraping off the surface of the soil. To main- 
tain proper tracking between the front and rear gangs, and at the same 
time sufficient flexibility to enable the harrow to turn without digging 
into the ground, the inventor connects the rear disk-carrying frame 
to the front disk frame by a reach pivotally connected to the rear 
end of the tongue, thus making a central, flexible draft connection. 
Supports for the ends of the gang frame between plates secured to 
the main rear frame are provided, to prevent tilting of the gangs in 
making a turn. 

The fîrst three claims embrace the front and rear disk-carrying 
frames as described, together with the central, flexible draft con- 
nection between them. The fourth, fifth, and sixth claims include 
also the anti-tilting device. We print in the margin the first claim in 
full, together with a description of the anti-tilting device contained in 
the fourth claim.-' Both invention and infringement are denied. The 
District Judge found each of the six claims valid and infringed. 
This appeal is from the interlocutory decree awarding injunction and 
accounting. 

1. Invention. Both separate out-throw and separate in-throw har- 
rows, carrying respectively two gangs of disks diagonally disposed to 
each other, were old. The same is true of mère tandem arrangement 
of cultivating devices (as distinguished from front and rear double- 
disk gangs), as shown by Lyon's revolving harrow, Thompson's land 
relier, and Bramer's "wheel harrow." 

The tilting device of the patent in suit was disclosed by Gault & 
Tracy (1886), and substantially by Clark (1902). Dow (188S) and 
Clark (1894 and 1902) had disclosed four-gang disk harrows, but nei- 
ther had a central, flexible draft connection, but, on the contrary, each 
had a rigid connection between the two harrow frames. While 1 homp- 
son's land roller and Lyon's revolving harrow, as well as some other 
cultivating implements, had shown central, flexible draft connections 
between front and rear members, Niesz was the first to clearly dis- 
close in a four-gang disk harrow belonging to the art immediately in 
question a central, flexible draft connection between the two disk- 
carrying frames. 

In so saying we do not overlook the fact that Wildman (No. 686,- 
174, November 5, 1901) disclosed a four-gang disk harrow; its rear 
portion being divided into two separate parts, whose shafts were 
mounted in frames pivotally connected together, the forward central 

i"l. In a disk liairow, tlie combination with a front ilraft frame having 
two separate disk-enrrying shafts adjustable to assume a rearwardly eonverg- 
ing angle, and harrow disks carried by sa!d shafts, of a separate rear disk 
frame having two separate disk-carrying shafts adjustable to assume a rear- 
wardly diverging angle, harrow disks carried by the shafts, a reach bar hàVing 
its rear end connected to the rear frame and extending forward to the front 
disk frame, and a horizontally swinging pivotai connection betwf en the reach 
bar and the front frame and located in a longitudinal Une with the apex of the 
converging angle of the forward di.sk-carrying shafts." 

"And horizontal slidable engaging members between the disk frames and 
(he rear frames to prevent a tilting movement of the disk frames." 
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part being "swivelly mounted in the frame * * * ^t the butt end 
of the tongue." But Wildman's invention involved no problem of 
preserving tracking alignment between front and rear gangs, for his 
front portion was merely "adapted to cultivate the central strip of 
ground net touched by the other two parts," which were widely sep- 
arated. Moreover, it doe? not clearly appear that Wildman's rear 
frame was pivotally or flexibly connected with the front frame. Such 
connection is not disclosed in his spécification, nor is it clearly con- 
tained as an clément of either of his daims, nor clearly disclosed by 
either of the drawings. The words "pivotally mounted," found in 
the fîrst claim, seem quite as likely to refer to the pivoting of the two 
portions of the central part to prevent tilting. The Wildman référ- 
ence falls, in our opinion, within the rule referred to in Munising Pa- 
per Co. V. American Sulphite Pulp Co. (C. C. A. 6) 228 Fed. 700, 
703, 143 C. C. A. 222, and cases there cited. 

Nor do we overlook the Tschanlz disk harrow patent. No. 344,- 
293, June 22, 1886. But while in the Tschantz harrow the frame 
carrying the rear set of disks is pivotally attached to the tongue, 
Tschantz does not properly belong to the art we are considering. Not 
only are both his front and rear shafts intégral, and thus vvithout 
angular adjustability of oppositely facing disks (as expressly called for 
in the first three claims of the patent in suit, and impliedly in the re- 
maining three), but the disks are not concavo-convex, as are 
those of the patent in suit. AU three expert witnesses so treat the 
disks of the Niesz patent, as do counsel for both plaintifF and défend- 
ant. The angular arrangement of the two gangs of disks in a given 
set seems to be provided on account of the concavity of the disks. 
Certain it is that in the modem disk cultivator the disks are concave, 
and nowadays such concavity is usually implied in the term "disk 
cultivator," although, strictly speaking, a disk need not be of that form. 
Moreover, the spécification of the Tschantz patent states that "the 
clod-cutting disks are fixed rigidly on a shaft at an obliquity or incli- 
nation from a right angle, and both shaft and disks revolve. In re- 
volving, therefore, the disks hâve a wobbling motion." ^ 

[1] If Niesz's central, flexible draft connection, as applied to disk 
harrows of the type in question, involved invention, the claims are ail, 
in our opinion, valid. Each contains that élément, in some form of 
expression, and we are not impressed with the contention that the 
claims are subject to the défense of aggregation. It is not correct to 
say, as defendant's counsel says, that whatever invention there is in 
the Niesz patent must rest in "coupling an old single in-throw harrow 
in trailing or tandem relation to an old out-throw harrow." We think 
each of the claims in suit covers a true combination. 

''It is a matter of at least curious interest that in defendant's Lathrop patent 
on disk harrows, applied for July 6, 1910 (4 days before the application for 
the Niesz reissue, 24 years after Tschantz and 9 years after Wildman), it is 
said : "Heretofore in such constructions the f rames carrying the two gangs 
of disks hâve either been rigidly connected together to form a single rlgid 
frame, or the frames for the two gangs hâve been separate and merely coupled 
in tandem, by a central coupling bar." 
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"The action of one part of the entire structure modifies and affects the ac- 
tion the other part, and there Is during the active period more than that mère 
aggrcr'tion which defeats a patent." Houser v. Starr (C. C. A. 6) 203 Fed. 
264, 273, 121 C. C. A. 462 ; Mausoleum Co. v. Sievert (0. C. A. 6) 213 Fed. 225, 
129 O. C. A. 560. 

[2] Ihe défense of aggregation apart, the daims may of course 
involve invention, despite the fact that every élément is old, provided 
the combination accomplishes a materially better resuit or reaches that 
resuit in a ntw and materiallv better way. Loom Co. v. Higgins, 
105 U. S. 591, 26 L. Ed. 117/; I,oosc-leaf Co. v. Leaf-Binder Co. 
(C. C. A. 6) 230 Fed. 120, 144 C. C. A. 418; Ferro Concrète Constr. 
Co. v. Concrète Steel Co. (C. C. A. 6) 206 Fed. 666, 668, 124 C. C. A. 
466. 

[3] But, in the view we take of the case, the question, so far as 
■concerns this branch, is whether there was invention in applying to 
the four-gang disk harrow art the central, flexible draft connection 

Ïreviously used in cultivator arts not employing concavo-convex disks. 
n our opinion there was such invention. When Niesz entered the 
field, disk harrows had been in use 30 or more years. Every one knew 
that proper cultivation of the soil required that the disks be in angular 
relation to the line of draft ; also that, if ail the disks carried by a given 
frame faced in one direction, the latéral pressure of the soil and the 
diagonal inclination of the disks would tend to cause the entire séries 
to move laterally on a diagonal line, causing what is called "side 
thrust"; but that the opposite facing of the disks of the gangs in a 
given séries tends to counterbalance the side thrust of one gang with 
that developed by the opposing gang ; hence the opposite facing of the 
two gangs of disks in a given set. But while, as appears without dis- 
pute, and indeed by concession, the disk harrow art had for years 
presented the live problem of how to combine sufficient rigidity for 
ordinary forward opération with flexibility enough to permit turning 
of the machine, without tearing up the earth and materially increas- 
ing the draft, yet until Niesz it had occurred to no one to employ the 
central, flexible draft connection used in other cultivating machines. 
Whether this was because the prior art recognized that the combina- 
tion of in-throw and out-throw sets of disks had a tendency to latéral 
displacement, and so to interfère with the proper trailing of front and 
rear sets of disks (plaintiff's expert testifying, without dispute, to 
such prior art récognition), is not of controlling importance. 

The fact of real significance is that, for some reason, prior to Niesz 
it seems to hâve been the accepted view among those interested in 
developing the disk harrow art that a rigid connection between front 
and rear gangs was necessary to the preserving of proper alignment 
in the forward opération. It is not important to détermine the basis 
of that belief, nor is it necessary to invention on the part of Niesz that 
he should hâve known just why it was that through a central, flexible 
draft connection (notwithstanding, as stated, a supposed contrary ten- 
dency) the rear gang of disks would turn fully as effectively as in 
the case of an ordinary wagon wheel, or, as plaintiff's counsel con- 
tends, even more effectively. While, in the light alone of what Niesz 
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did, it would now seem that his conception ought to hâve been always 
obvious, the question of invention must be determined in the light of 
the further facts that iintil Niesz manufacturers were seeking a satis- 
factory solution of the problem before referred to, wit.iout finding it, 
and notwithstanding central, flexible draft connections as applied to 
other cultivating instruments were well known, and that Niesz's inven- 
tion was received with great public favor; a large number of manu- 
facturers, inciuding défendant itself, obtaining licenses for manufac- 
turing thereunder and operating under such licenses. The Niesz re- 
issue was sustained, and infringement found, by District Judge Day 
in 1913; the décision not being appealed from. Bûcher & Gibbs Plow 
Co. V. International Harvester Co. (D. C.) 211 Fed. 473. 

2. Infringement. The important question on this branch of the 
case is whether Niesz's invention is broad enough to cover defend- 
ant's draft connection as a substantial équivalent for the device of the 
patent. We think this question must be answered in the affirmative. 
It is true that defendant's draft connection is not in the form of a 
single reach on the médian line of the machine, but consists of two 
draft bars a short distance apart, one on each side of the médian line 
and equidistant theref rom ; each bar being pivotally and flexibly 
connected with the tongue, and at its rear end rigidly connected to a 
coupling bar, which in turn is pivotally connected at its front end tO' 
the respective gangs of the rear set. In our opinion the word "cen- 
tral," found in the fifth and sixth claims, does not necessarily mean 
"on the médian line," but may properly refer to the central location 
generally. Equally, we think, the words "reach" and "reach bar" of 
the first three claims are not necessarily limited to a "one-piece" reach. 
We think that défendant has the substantial équivalent of plaintiflf's 
central, flexible draft connection, notwithstanding the présence in de- 
fendant's machine of two draft bars which never change their rela- 
tive position, and in spite of the fact that at one point in the turning 
the pull seems to be entirely on one bar, thus making a "lopsided pull, 
while the other [Niesz's] has a straight pull." 

Defendant's circular adyertises its draft connection as "flexible tO' 
a sufficient degree to allow turns to be made without straining the 
frame," and it accomplishes this resuit in substantially the same man- 
ner as does plaintifï's draft connection, and within the meaning of 
ail the claims of the patent, unless plaintiflf is to be limited to a 
unitary reach on an absolute médian line. It is true that defendant's 
expert states that in his judgment defendant's device opérâtes in better 
alignment in straight forward work than does plaintifï's, but not so 
efifectively in the turning movement; but plaintifï's expert testifies to 
careful observation of both machines in practical field work, and that 
so far as he can see both are equally efifective and work in exactly 
the same way in both straight forward opération and in the turning 
movement. It is also not without significance that during the 5 years 
between the issue of plaintifï's patent and the issue of the patent own- 
ed by défendant, and under which it manufactures, défendant ac- 
quired three separate patents, each apparently with the hope of 
accomplishing the resuit efïected by plaintifï's patent, but without suc- 
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cess, and that the still later Imus patent, under wtiich défendant 
opérâtes, was obviously designed to accomplish the resuit found in plain- 
tiff's patent and in the same manner, so far as possible without in- 
fringing. While no criticism is intended upon this action, yet the 
history stated, in connection with the previous history of the art, 
helps to throw light upon the question of infringement. 

In our opinion plaintiff is not limited by the prior art, or by the 
ternis of his claims, or both, to the spécifie construction shovvn in his 
patent. We think défendant should be held to infringe each of the 
six claims in suit. 

The judgment of the District Court is accordingly affirmed. 



PERNA V. UNITED STATES SHIPPING BOARD EIVIERGENCÏ FLEET 

CORPORATION. 

(District Court, E. D. Pennsylvania. July 12, 1920.) 

No. 6534. 

Shipping <S=^3%, New vol. 8A Key-No. Séries — Shipping Board not immune 
from suit. 

The United States Shipping Board Emergency Fleet Corporation, a 
corporation of the District of Columbia, held not immune from suit 
because of the ownership of Its entire capital stock by the United States. 

At Law. Action by Joseph Perna against the United States Ship- 
ping Board Kmergency Fleet Corporation. On motion to set aside 
verdict and for new trial. Denied. 

Henry K. Fries, of Philadelphia, Pa., for plaintiff. 

Chas. D. McAvoy, U. S. Atty., of Philadelphia, Pa., for défendant. 

THOMPSON, District Judge. The question of immunity from suit 
of the Fleet Corporation, raised upon the présent motion, will inevita- 
bly be settled by an appellate court. This case, along with other cases 
in which the same questions are raised, will not be expedited in reach- 
ing an appellate court through the granting of a new trial. 

The décision of this court in United States v. Carlin, 259 Fed. 904, 
merely involves the question whether a fraud, the effect of which 
was to fictitiously increase the contract actual cost of the shipyard at 
Hog Island, or the vessels being constructed there, the funds for 
payment of which were supplied out of the treasury of the United 
States, and by so much to diminish the funds of the United States, 
was therefore a fraud against the United States, under section 37 of 
the Criminal Code (Comp. St. § 10201), defining conspiracies to de- 
fraud the United States. To like effect is United States v. Union Tim- 
ber Products Co. (D. C.) 259 Fed. 907. Those cases, therefore, did not 
décide the question whether the Fleet Corporation, chartered under the 
laws of the District of Columbia by authority of section 11 of the Ship- 
ping Act of September 7, 1916 (Comp. St. § 8146f), is subject to suit. 

I agrée entirely with the reasoning of Judge Learned Hand, of the 

^=aPor other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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Southern District of New York, in the cases of Gould Coupler Co. v. 
U. S. Shipping Board Emergency Fleet Corporation and Employers' 
Liability Assur. Corporation, Limited, of London, v. U. S. Shipping 
Board Emergency Fleet Corporation, 261 Fed. 716, and upon the 
grounds stated in Judge Hand's opinion the motion is denied. 



BANQUE-PT"^c:o >sT'*TT0i'F-T.O'^7>'>N v. Ttvtti=:d STATES SHIPPING 
BOABD EMERGENCY FLEET CORPORATION et al. 

THE KITTEGAUN. 

(District Court, E. D. Pennsylvania. July 13, 1920.) 

No. 24. 

Shipping <S=3Vé, New, vol. 8A Kcy-No. Séries — Suit in personam against 
Emere^pcy Fleet Corporation rot affected by statuts. 

Act March 9, 1920, §§ 1, 2, prohihitiiig the arrest or seizure of vessels 
or cargoes owned or posse.ssed by the United States, or by any corpora- 
tion in which the United Stntes owns the entire stoclc, and providing 
that, where suits in rem asainst sueh vessels or cargoes would be main- 
tainable as against private owners, svUts in personam may be brought 
against the United States or the corporation, as the case may be, has 
for its sole purpose prevonting interférence with the opération of govern- 
ment owned or controllcd vessels empToyed in commerce, by substituting 
for suits in rem authorized by Shipping Board Act Sept. 7, 1916, § 9 
(Comp. St. I 8146e), suits in personam, and it has no application to a 
suit lu personam against the United States Shipping Board Emergency 
Fleet Corporation, arising out of breach of contract. 

In Admiralty. Suit by the Banque-Russo Asiatique-London against 
the United States Shipping Board Emergency Fleet Corporation, own- 
er of the Steamship Kittegaun, with Charles Kurz & Co., Incorporated 
as garnishee. On pétition to set aside service of citation and to dis- 
solve foreign attachment. Pétition dismissed. 

Lewis, Adler & Laws, of Philadelphia, Pa., for libelant. 
Charles D. McAvoy, U. S. Atty., of Philadelphia, Pa., for respond- 
ent. 

THOMPSON, District Judge. The présent suit is upon a libel in 
personam in a cause of breach of contract, <:ivil and maritime. The 
libelant's claim is based upon a charge for demurrage alleged to be in 
violation of the bill of lading under which the steamship Kittegaun 
had carried from Batoun to Philadelphia a cargc of manganèse ore. 

It is alleged in the libel that the Kittegaun was operated by the Ex- 
port Steamship Corporation, of New York, for and on behalf of the 
United States Shipping Board Emergency Fleet Corporation, and 
employed solely as a merchant vessel, as used and contemplated in the 
Shipping Board Act of September 7, 1916, and its suppléments. Up- 
on a citation issued with a clause of foreign attachment, the marshal 
attached the crédits and eflEects of the respondent in the hands of 
Charles Kurz & Co., Incorporated, as garnishee. 

A pétition was thereupon filed by the United States attorney, "for 

or other cases see same topic & KBY-NTJMBBR in ail Key-Numbered Digests & Indexes 
266 F.— 57 
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and on behalf of the United States of America and/or the United 
States Shipping Board Emergency Fleet Corporation," praying that 
the service of the citation shall be set aside and the writ of attachment 
dissolved, and that proceedings under the Hbel shall be had in accord- 
ance with the provisions of the act of Congress approved March 9, 
1920. It is alleged that by the terms of that act an exclusive remedy 
is provided for the bringing of suits and the recovery of claims arising 
out of admiralty proceedings against the United States, or any cor- 
poration in which the United States or its représentatives shall own the 
entire outstanding capital stock. The pétition avers that the Kittegaun 
is an American vessel, and is listed in the name of the United States 
of America, and is owned by the United States, that the steamship is 
operated as averred in the libel, and that the moneys attached, in the 
hands of the garnishee, are the moneys of the United States, derived 
from the opération of the steamship. 

The practice adopted by the United States attorney is novel, and it is 
asked, upon the mère averments of the pétition, that the facts therein 
set forth be accepted as true, and that upon those facts the service of 
the citation be set aside and the writ of attachment dissolved. The 
usual course of procédure in admiralty would be through intervention 
as a claimant and proof of the facts put in issue by an answer to the 
libel. Aside from the irregularity in practice, however, I think the 
govemment has placed too broad a construction upon the act of March 
9, 1920. The Shipping Act of September 7, 1916, provides (section 9 
[Comp. St. § 8146e]) that vessels purchased, chartered, or leased from 
the United States Shipping Board — 

"while employed solely as merchant vessels shall be snbject to ail laws, régu- 
lations, and llabillties governing merchant vessels, whether the United States 
be interested therein as owner, in vphole or in part, or hold any niortgage, 
lien, or other interest therein." 

The act of March 9, 1920, in section 1, prohibits arrest or seizure 
of vessels or cargoes owned or possessed by the United States, or by 
any corporation in which the United States or its représentatives shall 
own the entire outstanding stock, or vessels operated by or for the 
United States or for such corporation. Section 2 provides that in cases 
where, if such vessel were privately owned or operated, or such cargo 
were privately owned or possessed, a proceeding in admiralty could be 
maintained, a libel in personam may be brought against the United 
States, or against such corporation, as the case may be, provided that 
such vessel is employed as a merchant vessel or is a tugboat operated 
by such corporation. Such suits shall be brought in the District Court 
of the United States for the district in which the parties so suing, or 
any of them, réside or hâve their principal place of business in the 
United States, or in which the vessel or cargo charged with liability is 
found. The section then provides for service on the United States 
and such corporation by serving a copy of the libel on the United 
States attorney for the district and the mailing of a "copy thereof by 
registered mail to the Attorney General." 

As will be seen upon examination of the statute, section 1 merely 
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prohibits the arrest or seizure of vessels and cargoes in vvhich the 
United States or a corporation described bas tbe required interest. 
There is nothing in section 1 or elsewhere in the act which prohibits 
a libel in personam against a corporation in which the LJnited States 
has the entire stock interest, for a cause of action in which a hbel in 
personam would lie against it under admiraUy and maritime law. The 
apparent intent of sections 1 and 2 of the act is to prevent interférence 
throvigh arrest and seizure with vessels and cargoes while tbe vessels 
are being operated or the cargoes are in course of transportation, and 
to substitute for an action in rem against the vessel or cargo an action 
in personam. 

Section 13 repeals the provisions of ail other acts inconsistent there- 
with. As the provisions of section 9 of the Shipping Act of Septem- 
ber 7, 1916, are broad in their terms, making such vessels while em- 
ployed solely as merchant vessels subject to ail laws, régulations, and 
liabilities governing merchant vessels, and the act of March 9, 1920, 
by sections 1 and 2, provides for the substitution of an action in per- 
sonam where an action in rem would lie, it is évident that Congress did 
not intend to repeal the pertinent part of section 9 of the act of 1916, 
so that ail suits in admiralty were to be included within the terms of 
the act of 1920, but that it was solely intended to substitute an action 
in personam for an action in rem against the vessel or the cargo, and 
the efïect was to take such cases out of the provisions of the earlier 
act. There would seem to be no sound reason for construing the act 
of 1920 as doing more than regulating such suits in admiralty as would 
interfère with the opération of vessels and the possession of cargoes, 
if brought in rem, leaving the vessel subject in other cases to the broad- 
er provisions of section 9 of the Shipping Act of 1916. 

In my opinion sections 1 and 2 of the act of 1920 must be read to- 
gether. Section 1 does not prohibit suits against corporations in whicli 
the United States has ownership of the entire outstanding stock, but 
prohibition of arrest and seizure of vessels and cargoes is the sole 
purpose of the section. It is further apparent, from the provision of 
section 2 that suits shall be brought in the district in which the parties 
réside or in which the vessel or cargo charged with liability is found, 
that the procédure was intended to apply only to proceedings in rem 
against the vessel or cargo. The présent suit is not based upon any 
liability of the vessel or cargo. It is a suit based upon a contract 
created by the terms of a bill of ladlng issued on account of the Emer- 
gency Fleet Corporation, owner of the vessel, a foreign corporation 
organized under the laws of the District of Columbia, with service 
of a foreign attachment upon the garnishee, as provided for in rule 
2 of the Suprême Court Equity Rules. 

That the Emergency Fleet Corporation is subject to suit as other 
corporations of the District of Columbia has been held by this court 
in the case of Commonwealth Finance Corporation v. Landis, 261 Fed. 
440, and Perna v. United States Shipping Board Emergency Fleet Cor- 
poration, 266 Fed. 896, in a récent opinion, and by Judge Learned 
Hand, of the Southern district of New York, in the case of Gould 
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Coupler Co. v. U. S. Shipping Board Emergency Fleet Corporation, 
261 Fed. 716. 

The pétition to set aside service and dissolve the attachment is dis- 
missed. 



In re GROCEBS' BAKING CO. 

(District Court, M. aud N. D. Alabama. Sept. 9, 1920.) 

No. 17327. 

1. Corporations '^='415 — Statiite authorizincr mortpa'res of Personal property 
by d'recfors does not for^id exécution by nia^ai^infï oflîcers. 

Code Ala. 1907, § 3481, authorizlng corporate dlrectors to exécute 
mortgages on Personal property, is simp'y deelaratory of the common 
law, and does not prohlbit tbe exécution of mortprages by officers to whom 
the management of the corporatlon's affalrs hâve been intrusted. 

3. Corporations ©=>42fi(4) — Dlrectors ratlfy mortgaïes by formai résolu- 
tion or by re^aining proeeeds. 

A mortgage executed by corporate officers was ratifled by the dlrectors, 
where they subsequently passed a formai résolution authorizing the 
exécution of a subséquent mortgage to conflrm the flrst and retalned the 
proceeds of the flrst mortgage. 

3. Corporations €=436(10) — Acceptance of bénéficiai acts of agent found 

from sli.,ht acts. 

Where the unauthorlzed acts of a corporate agent are for the beneflt 
of the corporation, Its acqulescence and acceptance of such acts wlU be 
found from slight acts on the part of the corporation, reasonably account- 
ed for only on the supposition of acceptance. 

4. Corporations ©=»426(1) — Ratifled morip-a^e as binding as one origînally 

authorized, except as to intervening rigiits. 

Except as to intervening rights of strangers, ratification by corporation 
of unauthorlzed mortgage by its officers relates back to the tlme of the 
exécution, and is équivalent to original authorlty. 

5. Mortgages "2=16 — Security for future advances is valid. 

A mortgage to secure future advances, though not so expressed on its 
face, is valid between the parties, and as agalnst subséquent purchasers 
and incumbrancei'S, at least so far as to secure advances made before the 
equlties of others attach, in the absence of fraud or bad faith. 

6. Mortgages 'S=>258 — Bona flde purchaser of negotiable paper entitled to 

security of mortgage against equlties. 

A bona flde purchaser of commercial paper secured by a mortgage is 
entitled to the beneflt of the mortgage as against equlties to the same ex- 
tent as to the negotiable paper itself. 

7. Banltruptcy €='303(1) — Creditors must prove assignnient practically ex- 

hausts assets, within statute mailing such for beneflt of creditors. 

A trustée in bankruptey, claimlng the beneflt of Code Ala. 1907, § 4295, 
making a gênerai asslgnment of substantlally ail of asslgnor's property 
an asslgnment for the beneflt of creditors, has the burden of showing that 
the mortgage attacked embraced substantlally ail the estate of the bank- 
rupt. 

8. Banliruptcy «^='178 (3) — State statute giving creditors beneflt of assignment 

of a«sets not applicat»le. 

Code Ala. 1907, g 4295, making a mortgage of substantlally ail the as- 
sets of a corporation a gênerai asslgnment for the beneflt of creditors, 
does not apply to a proceedlng Instltuted by a trustée in bankruptey. 

<S=5For other cases see same topio & KEY-NUMBBR in ail Key-Numbered Dlgests & Indexas 
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9. Fraudulent conveyances <S='3 — State statute heW enactment of common-law 

rule. 

Code Ala. 1907, § 4293, making ail instruments Intended to defraud 
creditors void as to the credltors, simply enacts the well-settlcd common- 
law nile. 

10. Courts "S^SÎZd) — State décisions not controlling on question of com- 
mercial law. 

Though décisions of state tribunals on questions of commercial juris- 
prudence are entitled to respect, they are not conclusive authority by 
whieh judgment of the fédéral courts Is to be bound. 

11. BJlls and notes <S=35fi — Banl< discounting notes is b<«ia flde purchaser, 
though deposit not exhausted. 

A bank, wliich discounts a note seeured by mortgagc and places the 
aiTiount on deposit for its customer, is a bona fide purchaser of the note, If 
some of the deposit has been withdrawn before conflicting equities attach, 
though the deposit has not been entirely exhausted. 
13. Bankruptcy <S:=303(3) — Evidence iield to show bank advauced monefy on 
mortgages, so as to be bona flde purciiaser. 

On a claim by a bank agalnst a trustée in bankruptcy for préférence 
note and niortgage, évidence that, when the bank discouuted the note se- 
eured by the mortgagc-, its customer was indebted to it in excess of the 
amount, and conteniporaneously paid more than half the amount on ac- 
oount of tlie indebteduess then matured, and thcreafter exhausted the 
wliole amount of the procoeds prior to the adjudication in bankruptcy, 
hcld to show that the bank was a bona fide purchaser of the note and 
mortgage. 

13. Banki-uptcy €='178(1) — ^Mortgage to secure supplies for eontinuing opera^ 

tions not "fraudulent conveyance." 

The giving by a corporation of a mortgage to secure payment of a note 
for supplies already furnished and those which were to be furnished for 
the purpose of enabling the ooriioration to continue its opérations is not 
a fraudulent conveyance withln Bankruptcy Act, S 67e (Comp. St. § 9651). 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Fraudulent Conveyance.] 

14. Bankruptcy 'S^'ieSd) — Paj-ments on running accounts, followed by new 

sales, not préférences. 

Payment by a bankrupt on a running account for supplies furnished, 
where new sales succeeded the payments and the net resuit was to in- 
crease the value of the estate, are not preferential transfers, under Bank- 
ruptcy Act, § 60a (Comp. St. § 9644). 

15. BUis and notes <S=>497(1) — Purchasers before maturity presumed to be 

Itv. a lide. 

The holder of negotiable paper acquired for value before its maturity Is 
presumed to be a bona fide holder, in the absence of proof to the contrary. 

In Bankruptcy. Involuntary proceedings against the Grocers' Bak- 
ing Company. From an order of the référée, sustaining the claim of 
the Birmingham Trust & Savings Company, the trustée in bankruptcy 
appeals and brings a pétition to review the same. Order confirmed. 

Wood & Pritchard, of Birmingham, Ala., for trustée. 

Cabaniss & Cabaniss, of Birmingham, Ala., for Birmingham Trust 
& Savings Co. 

CLAYTON, District Judge. The involuntary pétition was filed 
January 8, 1920, against the Grocers' Baking Company, a corporation, 
and it was adjudicated a bankrupt on the 16th day of the same month. 

<®=aPor other cases see same topic & KEY-NUMI"iER in ail Key-Numbered Digests & Indexts 
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The Birmingham Trust & Savings Company, a bankïng corporation, 
claimed a superior lien under a certain tvvo mortgages hereinafter 
described. The trustée brings this pétition for review o£ the order o£ 
the référée, sustaining the claim o£ the bank and directing that the 
trustée pay, out of the proceeds derived from the sale of the property 
o£ the bankrupt's estate, $^' 500, with interest thereon from December 
6, 1919, to the bank. 

The bankrupt was engaged in the bakery business on a large scale. 
Its prior names had been Martin Bread Bakery and Magnolia Baking 
Company. Under the latter name it came under the control of the 
Alien Property Custodian in July, 1918. On the 8th day of that month 
such custodian sold its machinery and equipment to the Grocers' Bak- 
ing Company, the bankrupt hère, for $30,000. The purchase money 
was furnished by Geo. A. Shaw and the corporation issued to him 
stock for the same. Thereafter, until he was put in jail, about De- 
cember 10, 1919, Shaw had the management and conduct of the busi- 
ness, and was ail the while président of the corporation. 

On September 11, 1919, the bankrupt owed Connell & Baldwin, 
dealers in flour, etc., $2,106.21. At this time they refused to extend 
further crédit to the bankrupt tmless secured by mortgage. On that 
day the bankrupt gave them an acceptance for $900, due November 10, 
1919; an acceptance for $1,200, due December 10, 1919; a note 
for $5,400, payable one day after date; and a mortgage to secure 
the three papers, which mortgage was filed for public record the 
next day. Thèse papers are Exhibits 1, 2, 3, and 7 CLMcC. The 
acceptances were given as substantially covering the existing account, 
and the $5,400 note for future advances in flour, etc., to be made by 
Connell & Baldwin. It was explained that the reason why the note 
was drawn as due one day after date was because the real time of 
payment would be fixed later by agreement. The mortgage did not 
cover ail of the equipment, as it was intended. The directors did not, 
in the first instance, authorize the exécution of the mortgage. Shaw, 
as président and manager of the bankrupt business, executed the mort- 
gage in its name, in order to continue the opération of the bakery. 
Shortly after thèse papers were made, Connell & Baldwin submitted 
them to their attorneys, Cabaniss & Cabaniss, for advice on the ques- 
tion of safety in making additional advances. 

Then an examination of the aflfairs of the bankrupt was made by J. 
H. Cabaniss, a member of that firm, a member of Connell & Baldwin, 
and a bookkeeper. The resuit of the examination showed that the 
machinery and equipment, carried on the books of the bankrupt at 
$45,219, were apparently worth $35,000 as a going concern. The books 
of the bankrupt had not been very well kept, but no évidence was f ound 
on this examination of any indebtedness exceeding $12,000 or $13,- 
000, including that of Connell & Baldwin. The bankrupt explained 
that its trouble was temporary, and was caused in part by shortage of 
operating capital and by stealing on the part of its subordinate em- 
ployés while baking and delivering bread, and that since the discovery 
of such stealing it had been stopped, and it was also made to appear 
that the business was then earning a fair profit. The attorney ex- 
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amined the county records, and found there no judgment or liens 
against the bankrupt, except conditional sale contracts recorded against 
automobiles used in the business and the mortgage of September 11 
to Connell & Baldwin. This investigation led Attorney Cabaniss and 
a member of the finn of Connell & Baldwin to believe that the assets 
of the baking company, as a going concern, were fairly worth about 
three times its liabilities. 

On November 8, 1919, under formai resolutions of the board of 
directors adopted November 4, 1919, the bankrupt executed to Connell 
& Baldwin the two notes, Exhibits 5 and 6 CLMcC, for $4,300 and $3,- 
200, respectively, due in 75 and 90 days, respectively, after date, and 
the mortgage securing their payment, a copy of which is Exhibit 4 
CLMcC. The mortgage was filed for public record November 13, 
1919. On November 8, 1919, the amount owing to Connell & Baldwin 
was $3,379.61. This second mortgage was given to extend the se- 
curity over the entire machinery and equipment, as well as to ratify 
and confirm the action previously taken by Shaw, and was intended 
by the parties to cover the accrued indebtedness of $3,379.61 and 
future advances to a total of $7,500. 

On November 13, 1919, the Birmingham Trust & Savings Company, 
in due course of its banking business, discounted or purchased the 
two last-named notes, deducting unearned interest, paying therefor 
$7,507.91, and still holds and owns them. At the time the notes were 
acquired by the bank, Connell & Baldwin explained to the bank that 
they were secured by a mortgage on the machinery and equipment of 
the Grocers' Baking Company, on file for record in the probate office 
of the county. The bank (claimant) knew nothing njore of the trans- 
action or of the afïairs of the bankrupt. On November 13, 1919, when 
the papers were discounted with the bank, the bemkrupt owed Con- 
nell & Baldwin $4,091.52, and on January 9, 1920, the bankrupt owed 
them $8,402.70. The ledger record of this account is Exhibit 8 
CLMcC, but involved, in that there is record of other items entered 
on each side of the ledger according to the methods of bookkeeping, 
such as crédit for checks given and débit when the checks were dis- 
honored, and charges for checks for pay roll of the bankrupt advanced 
by Connell & Baldwin, and crédit for repayment made in whole 
or in part. An analysis of the account shows that the additional ad- 
vances in fîour and other merchandise, made after November 13, 
1919, to keep the bakery in opération, and excluding cash advance, 
amounted to $4,834.14, and that the aggregate payments thereon were 
$1,300.73. 

On September 17, 1919, Connell-Baldwin Company was incorpo- 
rated, and took over the assets and assumed the liabilities of Connell 
& Baldwin, the partnership. Subséquent to that time the transactions 
with the bank were continued in the name of Connell & Baldwin, but: 
by and for the successor corporation. The bank account with the 
Birmingham Trust & Savings Company continued in the name of 
Connell & Baldwin until the middle of January, 1920, when the new 
name was given to the concern. 
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Directors of the bankrupt were called as witnesses by the trustée 
for the purpose of showing that the bankrupt, from May, 1919, was 
insolvent, and that Connell & Baldwin had notice of the same, or of 
sufficient facts to charge them with notice, and that the first mortgage 
was executed without authority of the bankrupt corporation. Their 
testimony and the other évidence tended to show that a partial audit 
made in 1919 disclosed Httle or no operating capital, embarrassment 
for lack of money to meet the weekly pay roll and other current ex- 
penses, and a loss in operating of about $4,000 per month— ail of 
which the directors thought was caused by the stealing of subordinate 
employés and Shaw's lack of watchful care. The belief of the direc- 
tors of the bankrupt's solvency and ability to continue business suc- 
cessfully was manifested by their individual advances in money and 
crédit from time to time to carry it over what they considered only 
temporary trouble. The accommodations continued until and after the 
time Shaw was incarcerated, about the middle of Décember, 1919. 
If the bankrupt was insolvent during the period of time covered by 
the transactions involved, the directors testified that they did not know 
it, and did not bclieve it was insolvent. 

The property covered by the mortgage was sold, frce of liens, by 
the trustée, under regular order of the bankrupt court, and brought 
$10,250. The référée held, in effect, that inasmuch as the property 
sold in July, 1918, for about $30,000, and afterwards, under judicial 
sale in bankruptcy, for $10,250, it was reasonable to conclude that 
Connell & Baldwin were justified in their belief that the property, as 
that of a going concern, was worth the original priée paid to the Alien 
Property Custodian, and that, with proper management, the business 
would be profitable and successful. The investigation made by At- 
torney Cabaniss, with compétent assistants, indicated to a reasonable 
extent that, at the time of the exécution of the papers now owned by 
the Birmingham Trust & Savings Company, the bankrupt owed not 
over $5,000 or $6,000 above what it owed Connell & Baldwin. 

[1] The trustée invokes section 3481 of the Code of Alabama as 
against the validity of the raortgages. This statute, in so far as it 
provides that mortgages on personal property may be executed by 
the directors, îs simply declaratory of the common law. The affairs of 
a corporation, as a gênerai proposition, are under the management 
and control of its board of directors. At common law a mortgage 
on the property of a corporation may be valid under certain cir- 
cumstances, althoup-h it may not hâve been expressly authorized by 
the directors; and there is no contrary inhibition in the Alabama stat- 
utes. It is a settled law that — 

"If the stockholders and directors turn over the management of the business 
to one or more officers or persons, and virtually abandon their functions and 
diities as directors and stockliolders, snch person or persons bave apparent 
power to do any act In the ordinary course of the business, incUiding the giv- 
ing of a mortgage, exécution of notes," etc. Fletcher, Cyc. Corp. §§ 2097, 2098. 

"If it was within the power of the corporation, as we hold it was, to create 
tlie debt through the agency of tlie managing officers vested with the ordinary 
funCtions of the board of directors, a mortgage of its property, executed in its 
behalf by such officers while exercising such authority, must be held valid alsd, 
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notwithstariding tlieve was no authority from the board o( direotovs; for it is 
an ordinary incidont to the création of a debt (Thomp. Corp. § 6133), and the 
power to give it came from tlie iiltimate constituency." Cunningham v. Ger- 
man lus. Bank, 101 Fed. 977, 41 C. C. A. (K)». 

[2] And the évidence in this case is convincing that the directors 
of the Grocers' Bakins? Company had committed the entire manage- 
ment and conduct of the affairs of the corporation to Shaw, and he 
had apparent authority to exécute the first mortgage. However, if the 
mortgage was not authorized, it was subsequently ratified (1) by the 
formai resolutions adopted by the board of directors; (2) by the giv- 
ing of the second mortgage, expressly approving the first; (3) by 
the acquiescence of the corporation in receiving and retaining the pro- 
ceeds acquired under the first mortgage; and (4) by the failure to 
disaffirm and to return such proceeds. It was held in Taylor v. A. 
& M. Ass 'n, 68 Ala. 229, that— 

"A loan ha vins been iicsotiated for a corporation, and to socure it a mortgage 
made, but defectively oxecuted, on its propcrty l)y an agent, an acoeptance 
by the corporation of tli(î bcuefits of the tran^act-'on, by receiving and ai>- 
propriatiug te its own uses the money obtaiiM-d on tlie loan constitntes a ratifi- 
cation of the asent's act ; and, although resting in paroi, the ratification, in 
equity, opérâtes as an estoppel on the corporation from dcnying the authority 
of the agent, or the exécution of the mortgage." 

[3] Acquiescence may rest on the principle of ratification or upon 
the principle of estoppel. 4 Fletcher, Cyc. Corp. 2195; Pollitz v. 
Wabash R. Co., 207 N. Y. 113, 100 N. E. 721. And it was said in 
Bank of U. S. v. Dandridge, 25 U. S. (12 Wheat.) loc. cit. 70, 6 !.. 
Ed. 552, that — ■ 

"Grants and proceedings, beuei'ieial to tho corporation, are presumed to be 
aecepted, and slight acts ou tlu-ir i^art, wbieli can be reasonably aecounted 
for only upon the supposition of such acceptance, are admitted as presump- 
tions of the fact." 

[4] The principle is laid down in 4 Fletcher, Cyc. Corp. § 2207, 
and sustained by numerous authorities cited, that — 

"Except as to intervening rights of strangers, ratification by a corporation 
of an U! fluthorized act or contract by its ofîicers or others relates back to the 
time of tlip act or contract ratified, and is équivalent to original authority. 
The corporation and the otlier party to the transaction are in preciscly the 
same position as if the act or contract had been authorized at the time." 
Fleckner v. U. S. Bank, 21 U. S. (8 Wheat.) 333, 5 L. Ed. 631. 

It was held in Foerstner v. Citizens' Sav. & T. Co., 185 Fed. 1, 108 
C. C. A. 267, that where a defectively executed mortgage under the 
local law amounts to no more than an agreement to give a lien, and tne 
property covered thereby passes into the hands of a trustée in bank- 
ruptcy before any proceedings are taken to reform the instrument, 
the trustée takes it in the plight in which it then stood, and in such 
case the title remains in the bankrupt, but there is an outstanding equity 
in the mortgage. 

[5] If not attended with fraud or bad faith, a mortgage to secure 
future advances, though not so expressed on its face, is valid, as 
between the parties and as against subséquent purchasers and incum- 
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brancers as well, so far at least in regard to advances made before tlie 
equities of subséquent purchasers or incumbrancers attached. Jones 
on Chat. Mortgages, § 9495 ; Kirby v. Raynes, 138 Ala. 194, 35 South. 
118, lOOAm. St. Rep. 39. 

[6] The second mortgage was properly executed, and was given 
to secure the commercial papers, and if they were acquired by the 
Birmingham Trust & Savings Company in due course, for value, before 
maturity, therefore as a bona fide holder, such bank is entitled to en- 
force the mortgage without regard to any défenses that might hâve 
been interposed by the mortgagor. We quote from 2 Jones on Mort- 
gages, §§ 834, 835 : 

"When, therefore, the debt secured Is in the form of a negotlable note, a légal 
transfer of thls carrles with it the mortgage security ; and inasmuch as a 
negotiable promissory note by the commercial law, when assigned for value 
before maturity, passes to the assignée free of ail équitable défenses to which 
it was subject in the hands of the payée, It does not lose this eharacter which 
it has under the commercial law when It Is secured by a mortgage. The mort- 
gage rather is regarded as fôllowing the note, and as taking the same ehar- 
acter; and it is the generally received doctrine that the assignée of a mort- 
gage seeuring a negotiable note, taking it in good faith before maturity, takes 
It free from any equities existing between the original parties. 

"Where the mortgage assigned secures a negotiable note, it does not matter 
that the considération of tlie mortgage was wholly void, as where the con- 
sidération was the price of intoxieating liquors sold in violation of law, or 
that the mortgage was originally given without considération. The negotiable 
note secured by the mortgage is valid In the hands of a bona flde indorsee for 
value without notice of the illégal considération for which It was given. When 
the mortgage is assigned at the time when the note is indorsed, there is no 
prlnciple or authority whioli makes the mortgage less valid than the note." 

The assignée for value before maturity of negotiable paper and 
the mortgage to secure it cannot be afïected by equities of which the 
assignée had no notice to which it would be subject in the hands of 
the mortgagee. Nat. Live S. Bank v. First Nat. Bank, 203 U. S. 296, 
27 Sup. Ct. 79, 51 L. Ed. 192. And this is the rule in Alabama. In 
Thompson v. Maddux, 117 Ala. 468, 23 South. 157, it was held that, 
where a note secured by a mortgage is transferred, such mortgage 
foUows the note, and is of the same eharacter and governed by the 
same rules in respect to the right of the makcr of the note and mort- 
gage to set up equities and défenses against it in the hands of the trans- 
férée as purchaser. 

[7] The trustée further insists that the mortgages constitute under 
section 4295 of the Code of Alabama a gênerai assignment, because 
he says that they convey substantially ail of the property subject to 
exécution of the now bankrupt debtor, in payment of a prior debt, and 
that by such préférence the payment was given to Connell & Bald- 
win, creditors, over the remaining creditors of the grantor, and that 
the mortgages were not given to secure a debt contracted contem- 
poraneously with their exécution. The Suprême Court of Alabama, 
in construing this section of the Code, has said : 

"The statute Is not intended to déclare conveyances fraudaient or void, but 
simply to blot out intended préférences or priorlties ; efïect Is to be given to 
the instrument or to the transaction that wûuld be given to it if the statute was 
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Incorporated In the instrument or transaction as a part of it." Dadeville O. 
M. V. Hieks, 184 Ala. 3T1, 63 South. 971. 

And undoubtedly, if uncontroUed by any statutory inhibition, a debt- 
or, though insolvent, may make préférences among his creditors, pay- 
ing one in full to the exclusion of the others; but this section of the 
Code converts such préférence into a gênerai assignment, if the con- 
veyance embraces ail or substantially ail of the debtor's property. 
Goetter v. Smith, 104 Ala. 481, 16 South. 534; Bell v. Goetter, 106 
Ala. 462, 17 South. 709. 

[8] Whether or not the mortgages embrace substantially ail of the 
debtor's property is subject to great doubt. Certainly they did not 
convey the leasehold estate in the place of business occupied by the 
bankrupt, which had several years to run, as well as the debts due 
to the bankrupt and its stock of goods on hand at the time the mort- 
gages were executed; moreover, the trustée, who assumed the burden 
of showing that the mortgages embrace substantially ail of the estate 
of the bankrupt, has not reasonably demonstrated that such was the 
case. However, this Aîabama statute in my opinion is inapplicable, 
because the trustée is only empoVï^ered by the Bankruptcy L,aw to avoid 
transfers as for f raud or as préférences ; and a proceeding under this 
statute does not contemplate an avoidance of the transfer, but an af- 
fîrmance of it, so as to make it inure to ail creditors alike. 

[9] The trustée further contends that the mortgages are void un- 
der section 4293 of the Code of Alabama, which says that ail instru- 
ments made to hinder, delay, or defraud creditors are void as to the 
creditors. Of course, this statute embraces nothing more than a well- 
settled common-law rule, established long before the Alabama enact- 
ment. In construing this statute the Suprême Court of Alabama, in 
Hall & Farley v. Ala. T. & I. Co., 143 Ala. 471, 39 South. 287, 2 L. 
R. A. (N. S.) 130, 5 Ann. Cas. 363, said that— 

"It Is of no importance to us wliether tlie statute of 13 Elizabeth was 
the ordination ot original law, or merely doclaratory of existing common 
law in England. Wliatever may be the solution of that somewhat moot- 
ed question, that euactment, antedating as it did the tirst English settle- 
ment in the territory now constituting the United States, and 'belng applica- 
ble to our situation and not inconsistent with our institutions and government,' 
became a part of the common law of this country, * * * " and that, "being 
a re-enactment of an Englisfi statute which was a part of the common law 
of this country, it has justly been held to be but declaratory of existing com- 
mon law. Anderson v. Hooks, 9 Ala. 704, 709." 

The trustée insists further that the mortgages are void under section 
67e of the Bankruptcy Act (Comp. St. § 9651), because, as he allèges, 
they were made with intent to hinder, delay, or defraud creditors, 
in violation of the above-mentioned common-law rule, recognized in 
and made a constituent part of the Bankruptcy Act. Are the mortgag- 
es such a transfer of the bankrupt property which the créditer of the 
bankrupt might hâve avoided, or did the bank become a bona fîde 
holder for value of the commercial papers, and the mortgages to secure 
their payment, on November 8, 1919, or prior to the date of the' ad- 
judication in january, 1920? If the bank is such holder, the référée 
in bankruptcy ruled correctly that it has against the trustée a superior 
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lien on the property covered by the mortgages for the sum of $7,500, 
with interest thereon. But it is urged by the trustée that the bank was 
not a bona fide purchaser for value of the commercial papers and 
mortgages, because the proceeds of the notes were discounted and 
placed to the crédit of Connell & Baldwin, and that the évidence 
failed to show that ail of such proceeds were drawn out of the bank 
by Connell & Baldwin, and cites Citizens' Nat. Bank v. Buckeit, 14 
Ala. App. 511, 71 South, 82, 89, and Tatum v. Com. Bank & T. Co., 
185 Ala. 249, 64 South. 561, where in the latter case it is said that — 
"A bank does not become a purchaser in duo c'our.se for valuo by crediting 
a note upon payec's account, if the crédit is not nbsorbed l)y antécédent in- 
debtedness or exhausted by sub.sequent withdrawals." 

[10, 11] As was said in Swift v. Tyson, 41 U. S. (16 Pet.) 1, 18 
(10 L. Ed. 865) the décisions of the local tribune upon the doctrine 
of commercial jurisprudence are entitled to the most deliberate atten- 
tion and respect, but they cannot furnish positive rules or conclusive 
authority by which the judgments of the fédéral courts are to be bound 
and governed, and the ruling of the United States Suprême Court was 
to the same effect in Presidio County v. Noel-Young B. Co., 212 U. S. 
59, 1i, 29 Sup. Ct. 237, 53 L. Ed. 402. I think that the rulings made 
in thèse Alabama cases, which are embraced in the quotation from one 
of them, is not applicable to the case at bar. In 8 Corpus Juris, 483, 
it is stated to be — 

" * * * vvell settled that a banic or a per.son, by discountlng negotiable 
pfinpr, placinp the same to tlie crédit of tlie depositor. honorins his cliecks or 
drafts, surrendering to him securitics, or in some other manner making ad- 
vances and extending its crédit on the faith of such deposlt, thereby becomes 
a holder for value." 

This proposition is supported by many authorities cited in the foot- 
note, including Amalgamated Sugar Co. v. U. S. Nat. Bank, 187 Fed. 
746, 109 C. C. A. 494, Boardman v. Hanna (C. C.) 164 Fed. 527, 
Hatch V. N. Y. City, etc., 147 N. Y. 184, 41 N. E. 403, and Elmore 
County Bank v. Avant, 189 Ala. 418, 66 South. 509 ; and in the same 
work, at page 484, it is said : 

"There is some authority, including dicta, to the effect that the crédit given 
or the tunds of the depositor on deposit in the bank, sufBcieut to pay ihe note 
on its dislionor, must hâve been exhausted ; but tliese cases and dicta are 
asrainst the weight of authority, which supports the rule that ail of the credit- 
ed deposit need not hâve been paid out, in order to make the transfer one 
for value, and also that it is immaterlal whether or not the depositor bas, or 
may bave, funds in the bank exceeding the amouut of the discounted note, pro- 
vided, of course, the bank has, on the faith of the fact of tlie proceeds of such 
discount, made some advance, extended some crédit, or done something else 
whereby it assumed a relation other than that of mère debtor and creditor." 

The text is supported by many cited authorities, and Tatum v. Com. 
Bank, supra, is referred to as one of the cases that fall under the 
author's criticism. 

[12] Connell, of the firm of Connell & Baldwin, testified that, at 
the time the notes were discounted with the bank, the indebtedness of 
his firm to the bank was something like $20,000, and that contempo- 
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raneously with the transaction, Connell & Baldwin paid to the bank, 
out of the proceeds of the discounted paper, $3,965.33 on account of 
its indebtedness to the bank which had then matured. From the évi- 
dence there can be no doubt that the whole amount of the proceeds o£ 
the discounted notes were absorbed by the bank on account of the 
indebtedness of Connell & Baldwin prior to the adjudication and were 
paid out by the bank in the many daily transactions had between it and 
Connell & Baldwin prior to the bankruptcy. In Sherrill v. Mer. & 
Mech. Trust & S. Co., 195 Ala. 175, 70 South. 723, the Suprême Court 
of Alabama said: 

"A bank does not become a bona fide purchaser for value and wlthout notice 
of a negotiable paper by simply discountlng it for one not Its debtor at the 
tlme and placlng the amount to the crédit of the holder by way of deposlt. In 
such circumstances the act of discounting and of crediting only effects to es- 
tablish the relation of debtor and crcditor between the depositor and the bank ; 
but, if the amount deposited to the checking account of the customer is ex- 
hausted before maturity, or before notice of any defect, then the bank is a 
purchaser for value." 

[13] Se that, even under the rule recognized by the Alabama déci- 
sions, the bank was a purchaser for value, since the whole amount of 
the deposit was exhausted before the bankruptcy, and before notice 
to the bank of any infirmity in the paper. It seems clear that the 
bankrupt and Connell & Baldwin did not intend to create a préférence 
discountenanced by the law, but that the real purpose in giving the 
notes and mortgages was to pay the running account for flour and 
other supplies furnished to the baking company, and to obtain addi- 
tional supplies to keep the bakery business in opération. The directors 
of the bankrupt and Connell & Baldwin believed, and had apparent 
good reason to believe, that the concern would be tided over a tem- 
porary . embarrassment, and would, by the advancement made by 
Connell & Baldwin, be able to continue business and préserve the 
estate. Connell & Baldwin subtracted nothing from the assets of the 
estate when they took the papers from the baking company. On the 
contrary, they added to the estate, by furnishing flour, lard, etc., for 
its opération, in harmony with the major purpose of making the notes 
and mortgages. To constitute a preferential transfer within the mean- 
ing of the Bankruptcy Act, there must be a parting with the bank- 
rupt's property for the benefit of the creditor and a conséquent dimi- 
nution of the bankrupt's estate. Continental & Commercial Trust & 
Savings Bank v. Chicago Title Co., 229 U. S. 435, 445, 33 Sup. Ct. 829, 
57 L. Ed. 1268. 

[14] It may be true that there was included in thèse conveyances 
a large amount of the property of the bankrupt, but the transaction 
was in good faith, with a view of preserving the estate and enabling 
it to continue as a going concern and to meet its indebtedness. Such 
conveyances were valid at common law, from which this feature of 
the act (section 67e) was taken, and, while Congress in the Bankrupt- 
cy Act strikes down preferential conveyances, where the party has 
good reason to believe that a préférence is intended, Congress has not 
declared voidable merely preferential conveyances made in good faith. 
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if the grantee, as in the présent case, was ignorant of the insolvency 
of the grantor and had no reason to believe that a préférence was in- 
tended. Coder v. Arts, 213 U. S. 223, 29 Sup. Ct. 436, 53 h. Ed. 772, 
16 Ann. Cas. 108. The notes and mortgages were given in part as pay- 
ment on a running account for supplies furnished and to be furnished 
to the bakery to keep it in opération. Payments on a running account, 
where new sales succeed payments, and the net resuit is to increase 
the value of the estate, do not constitute preferential transfers under 
section 60a (Comp. St. § 9644). Jaquith v. Alden, 189 U. S. 78, 83, 
23 Sup. Ct. 649, 47 L. Ed. 717. 

I find that, in giving the commercial papers and the mortgages to se- 
cure them, there was no intent on the part of the bankrupt or Connell 
& Baldwin to defraud the creditors of the bankrupt; also that the 
bank in purchasing the notes had no intent to defraud, and had no 
knowledge of any intent on the part of Connell & Baldwin to defraud, 
the creditors. Under the facts in this case, the mortgages ought not 
to be set aside, since the amount derived from the discount of the 
papers by the bank was used in part to pay an existing indebtedness 
due at the time to the bank, particularly as the residue of the proceeds 
were eventually checked out in the usual course of business, as above 
stated. Van Iderstine v. Nat. Discount Co., 227 U. S. 577, 583, 33 Sup. 
Ct. 343, 57 L. Ed. 652. There were no infirmities on the face of the 
papers. The bank had no knowledge of any défense thereto. There 
were no circumstances which required the bank to make inquiry, Con- 
nell & Baldwin had the right to sell and transf er the papers to the bank, 
and the bank became the holder and transférée of the notes and mort- 
gages in the usual regular course of its banking business. It is said in 
Goodman v. Simonds, 61 U. S. (20 How.) 343, 364, 365 (15 L. Ed. 
934), that— 

"A well-deflned and correct exposition of the riglits of a bona flde holder of a 
negotiable Instrument was given by this court in Swift v. Tyson, 16 Pet. 1, as 
long ago as 1842; and we addpt that exposition relative to the point under 
considération on the présent occasion, as one aecurately deflning the nature 
and character of the title to those instruments which such holder acquirer? 
when they are transferred to him for a valuaWe considération. This court 
then said, and we now repeat, that a bona flde holder of a negotiable instru- 
ment for a valuable considération, without notice of facts which impeach its 
validity between the antécédent parties, if he takes it under an indorsement 
made before the same becomes due holds the title unaiïected by thèse facts, and 
may recover tliereon, although, as between the antécédent parties, the trans- 
action may be without any légal validity. That question was not one of new 
impression at the date of that décision, nor wa.s it so regarded either by the 
court or the learned judge who gave the opinion ; on the contrary, it was de- 
dared to be a doctrine so long and so well established, and so essential to 
the security of negotiable paper, that it was laid up among the fundamentals 
of the law, and required no authority or reasoning to be brought out in its 
support ; and the opinion on that point was fully approved by every member 
of the court, and we see no reason to qualify or change it in any respect." 

[ 1 5] This court will f ollow what I think is the weight of authority, 
and déclare that the Birmingham Trust & Savings Company was a 
bona fide purchaser for value in discounting the negotiable papers and 
the mortgages to secure them, as the bank gave f ull crédit by depositing 
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to the account of such firm the face value of the papers less the small 
discount charge ; the bank paid out on checks of Connell & Baldwin 
$3,965.33 contemporaneously with the discounting of the notes and 
prior to the institution of the bankruptcy proceedings from time to time 
to Connell & Baldwin, on their daily running account, a sum greater 
than that derived from the discounted notes. And it is familiar law 
that the holder of negotiable paper acquired for value before its ma- 
turity is not bound to prove that he is a bona fîde holder vi'ithout notice, 
for the law will présume that in the absence of proof to the contrary, 
and therefore the onus is upon the défendant (hère the trustée has 
assumed such place) to establish by way of satisfactory proof the con- 
trary and thus overcome the prima facie title of the holder. Swift v. 
Tyson, supra ; Security Bank of Minn. v. Petruschke, 101 Minn. 478, 
112 N. W. 1000, 118 Am. St. Rep. 644; Dreilling v. First Nat. Bank, 
43 Kan. 197, 23 Pac. 94, 19 Am. St. Rep. 126; Amalgamated Sugar Co. 
V. U. S. Nat. Bank, 187 Fed. 746, 109 C. C. A. 494. 

After careful considération of the pleadings, the testimony, and 
the argument of the attorneys, I am of the opinion that the ascertain- 
ment of facts by the référée and his conclusions of law are correct, 
and that the Birmingham Trust & Savings Company has a superior 
lien upon the property covered by the mortgages for the sum of $7,- 
500, with interest thereon from November 6, 1919; and inasmuch as 
the property has heretofore been sold under the order of the court free 
of the mortgage lien, and produced a sum greater than the amount of 
the principal and interest, that the lien was transferred from the mort- 
gaged property to the proceeds derived from the sale thereof ; and 
therefore the trustée in bankruptcy must, out of the proceeds of such 
sale, pay the Birmingham Trust & Savings Company such principal 
sum of $7,500, with interest thereon from November 6, 1919. 

Appropriate order will be entered. 



FILBIN CORPORATION et al. v. UNITED STATES. 

(District Court, E. D. South Carolina. August 26, 1920.) 
No. 788. 

1. Eminent domain <S=>69 — Taking either by "réquisition" or by "condemnar 

tien" require» compensation. 

Any attempted distinction between réquisition or condemnation of 
property by the United States is largely technical in ordiuary parlance, 
the word "réquisition" being more often used with référence to the talcing 
of Personal property, and the word "condemnation" to the taking of real 
estate ; but, whether the taking is by réquisition or condemnation, Const. 
Amend. 5, requires just compensation to be made. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Seiies, Condemnation ; First Séries, Réquisition.] 

2. Eminent domain <S=>69 — United States lias same powers as govempient of 

England ; "sovereignty." 

The "sovereignty" of the United States consists of the powers exlsting 
in the people as a whole and the persons to whom they bave delegated 

®=3For other cases see same topio & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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It, and not as a separate personal entity, and as sueh it does not possess 
the Personal privilèges of the sovereign of England ; and the government, 
being restrained by a written Constitution, cannot take property wlthout 
compensation, as can the English government by act of king, lords, and 
Parliament. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Sovereignty.] 

3. Bminent domain i®=»166 — Exemption from suit does not permit government 

to take prop«rty wlthout legaJ procédure. 

The exemption of the United States from suit by an individual does not 
affect the rule that the United States eannot take private property from 
a citizen, except in aceordance with tlie formai rules governing pro- 
cédure in such cases. 

4. Jury ®=>19(11) — Condemnation proceeding is "proceeding at common lavv," 

in which jury trial Is guaranteed. 

A proceeding to ascertain just compensation for property taken for 
public purposes is a "proceeding at common lavr," in which the right to a 
trial by jury is guaranteed by Const. Amend. 7. 

5. Jury <S?=>19(11) — Omission from statute of provisions for jury trial does 

not deprive owner of right. 

The omission, from a statute authorizing the taking of property by the 
United States, of any provision for trial by .1ury, does not deprive the 
owner of such right, though similar statutes for the taking of property 
expressly provided for jury trial. 

6. Jury "S^lOdl) — Existence does not authorlze taking of property wlthout 

jury trial as to compensation out of hostile zone. 

The existence of a state of war does not autht>rize the United States 
tô take from a private citizen property situated outside the zone of 
hostilities, wlthout a jury trial to détermine compensation, where the civil 
laws and courts are in opération, though It might take such property 
without a jury trial, where martial law was in force. 

7. Statutes ®='237 — Rule against construction in dérogation of sovereignty 

not applicable hère. 

The ancient rule, applicable in the courts of Great Britain, that a 
statute In dérogation of sovereignty must be construed In favor of the 
sovereign and against the subject, is not applicable in the United States, 
where there is no sovereign, in a feudal or monarchical sensé, and no 
subject. 

8. Jury ®=»10 — Statute construed, so as not to defeat common-law right to 

jury tr'al. 

The construction of a statute, so as to deny the common-law right to 
trial by jury to détermine compensation for property taken by the govern- 
ment, is in dérogation of common law, and should be avoided, if it can be. 

9. Eminent demain <3='209— If compensation for requisitioned property is 

determinable in equity, damages can be submitted to jury. 

If the right to recover compensation for property reaulsitioned by the 
government during war is an equity proceeding, vi'hich may be tried by 
the court without a jury, it may a!so be submitted to the jury by the 
court for its information and guidance. 

At Law. Pétition by the Filbin Corporation and another against the 
United States to recover compensation for property taken from peti- 
tioners. On motion by the United States for rehearing, modification, 
and revocation of an order directing tlae submission of the cause to 
a jury. Motion refused. 

®:»For otber cases see eame topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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Buist & Buist and Miller, Huger, Wilbur & Miller, ail of Charles- 
ton, S. C, for petitioners. 

Francis H. Weston, U. S. Atty., of Columbia, S. C. 

SMITH, District Judge. In this cause an order was made on the 
28th May, 1920, by this court (265 Fed. 354), directing that it should 
be submitted to a jury at the next term of this court, or at any term 
thereafter, as soon as it could conveniently be tried, to détermine in 
this cause the question as to what was a fair and reasonable value 
which would constitute the just compensation to be paid for the tak- 
ing for public purposes of the lands mentioned and described in the 
pétition hereln. 

On the 18th of June, 1920, due notice of motion was eiven on be- 
half of the United States that on the 25th of June, 1920, a motion 
would be made for a rehearing, modification and revocation of the 
order just before referred to, and this motion came on to be heard, 
and was fuUy heard on argument of counsel on both sides, including 
counsel from the Attorney General's office at Washington. Thèse 
arguments hâve been most carefully considered by this court. 

[1] On behalf of the government an argument has been submitted 
at length upon what is argued to be the différence between "réquisi- 
tion" and "condemnation." By this argument it is sought to estab- 
lish that a différence exists between "réquisition" and "condemnation," 
and whatever rule of law existed as to proceedings in condemnation 
being an action at common law, it would no*" apply to a réquisition, 
which is not an action at common law, and, not being an action at 
common law, tliere was no right on the part of the ownei of the 
property requisitioned to a trial before a jury upon the question of 
the compensation. 

This argument, however, is very largely (it seems to the court) tech- 
nical. Whether you call it a "réquisition" or a "condemnation," if 
the resuit be the taking from the individual of property and subject- 
ing it to the public use, the resuit is the same, and the proceeding 
is in substance the very same. In ordinary parlance — perhaps in lé- 
gal parlance — the word "réquisition" is the more often used in référ- 
ence to the taking of personal property, and the word "condemnation" 
to the taking of real estate. This is not noted in the argument on be- 
half of the government, but it would follow therefrom, if any ar- 
gument could be made from it, that, as the présent proceeding is one 
to take real estate, it would be a proceeding in condemnation, and 
not in réquisition. 

The language of the Fifth Amendment to the Constitution of the 
United States is: 

"Nor shall private property be taken for public use without Just compen- 
sa tion." 

Nothing is said about "réquisition" or "condemnation"; the word 

used is "taken." The resuit of either condemnation or réquisition is 

a taking, and therefore, in the opinion of the court, this amendment 

applies to the taking of private property, whether it be by réquisition 

266 P.— 58 
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or by condemnation ; and both réquisition and condemnation being 
exercised by virtue of the same provision of constitutional law, com- 
monly called "eminent domain," which allows the interest of the in- 
dividual to be siibordinated to that of the public, and private property 
to be taken compulsorily for pubhc use, in the opinion of the court, 
under the Constitution of the United States, there is no difiference 
between a "réquisition" and a "condemnation," so far as the obb'ga- 
tion of the United States is concerned, to award to the owner just 
compensation. 

[2] It is argued, however, that, though this may be the case, yet 
where the word used may be "réquisition," and not "condemnation," 
it does not follow that the same rights to a trial by jury which would 
exist in a condemnation would exist under a réquisition, because the 
sovereign in England and the sovereign states of the United States 
hâve at various times exercised the right both to réquisition and to 
condemn, and to award compensation, without a trial before a jury. 

It is to be noted that statutes of Great Britain and of the several 
colonies, as well as judiciai décisions on the subject anterior to the 
American Révolution, and the adoption of written Constitutions, hâve 
little application and are of small assistance in the discussion of the 
question. In approaching this question, it is as well also to disabuse 
the mind at once that it was to be approached from the standpoint of 
what was the rule in England, from which the great body of the laws 
of this country are drawn. This has been too much lost sight of in 
the past. 

The government of Great Britain, although ordinarily termed free, 
was in one sensé (from the standpoint of this country) autocratie and 
despotic. Anything could be donc by Parliament in its threefold com- 
bination of king, lords and commons. They were bound by no re- 
strictions whatsoever. Any statute passed or law created by the con- 
sent of thèse three différent powers, so to say, in the government, was 
absolute and binding upon any and ail people. Life and property 
could be taken, and laws entirely abrogated, by the consent of thèse 
three powers. 

There was no such thing as a written Constitution in Great Britain. 
It was a government whose governing power, as represented by Parlia- 
ment, was autocratie. There were no protective provisions of a writ- 
ten Constitution to guard the people. Anything was law fui and con- 
stitutional that was donc by Parliament. It is true there came to be 
certain unwritten rules of procédure and of protection, that Parliament 
had seen fit to follow for long periods, so as that they had come to 
look upon them as established rules or principles of the government; 
but they were in no way binding as such in the sensé of the American 
Constitution. 

Parallel in the American Constitution to the English Parliament are 
the Président, the Senate, and the House of Représentatives ; but not 
even the unanimous consent of ail three co-ordinatc powers of the 
législative and executive departments can make it lawful for them to 
do anything not permitted by the express powers conf erred upon them 
by the written provisions of the Constitution of the United States. 
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This bas been too miich overlooked in analogies in the past, as also 
it bas been too frequently tbe babit to ascribe to what was called 
the sovereignty of the United States those pecuHar personal privilèges 
and immunities whicb were in Great Britain attached to the sacred 
person of the king. 

Drawing our law, as we did, from the body of English law, it was 
but natural that the vocabulary of that law, as well as its substantial 
terms, should be followed in this country ; and the "sovereign," there- 
fore, has been spoken of and declared in the law (in too many cases 
now to be subject to change) as a sacred entity, immune from ail 
possibility of suit or prosecution ; whereas in truth no such entity 
exists. The "sovereignty" consists of a power existing in the people 
as a whole and the persans to whom they bave delegated it, and not 
as a separate semi- sacred personal entity. 

Under the written provisions of the United States Constitution it is 
declared that private property shall not be taken for public purposes 
without just compensation. That is law which can be violated by no 
act of Congress, although concurred in by Président, Senate, and 
House of Représentatives. 

[3] In the discussion of the principle as affected by the différence 
between the unwritten practice of the kingdom of Great Britain and 
the written constitutional provisions of the Constitution of the United 
States, great profit can be obtained from the learned décision of Mr. 
Justice Miller in the case of United States v. L,ee, 106 U. S. 196, 1 
Sup. Ct. 240, 27 L. Ed. 171. 

As illustrating that principle may be the rule of law now adjudged, 
that the United States is exempt from suit or action, except where it 
consents to allow it. This exemption has been applied, not only to 
the United States, but to the several states. In many of the décisions 
holding it as law, it has been held se in analogy to the privilège or 
immunity which attached to the person of the sovereign in Great 
Britain. In the décisions to reject any such reasoning as existing in 
this republic it has been stated that the proper reason is that to allow 
any such action to be brought would be inconsistent with the very 
idea of a suprême executive power, and would injure the performance 
of the public duties of the government, to subject it to repeated suits 
as a matter of right, at the will of any citizen. But it appears upon 
considération of ail the authorities, while the doctrine has been en- 
forced, it has never been satisfactorily placed upon any adjudicative 
reasoning. As is said by Mr. Justice Miller, in 106 U. S- at page 
207, 1 Sup. Ct. 250: 

"While the exemption of the United States and of the several states from 
belng subjected as défendants to ordinary actions in the courts has since 
that time been repeatedly assortcU hère, the principle lias never been dlscussed 
or flie reasons for It given, but it has always been treated as an established 
doctrine." 

It is therefore established law that the United States, as represent- 
ing the government of the people of the United States, cannot be 
sued directly by original process as défendant. At the same time it 
is equally adjudicated law that no citizen of the United States can 
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have his property taken away f rom him, except in accordance with the 
formai rules governing procédure in such cases. 

[4] It is also provided by the Seventh Amendment to the United 
States Constitution that in suits at common law the right of trial by 
jury shall be preserved, and the Suprême Court of the United States 
has decided that a proceeding to ascertain just compensation to be 
made for property taken for public purposes is a proceeding at com- 
mon law. It follows, therefore, that the right of trial by jury must 
necessarily adhère to it. It is quite true that at common law there 
was no such thing as a suit to recover compensation for property taken 
by act of Parliaraent, because there was no obligation to award com- 
pensation for 80 doing. Parliament could take it without making any 
compensation ; but it became entirely otherwise under the Constitu- 
tion of the Uniled States, when the Congress of the United States was 
not endowed with the power that Parliament possessed. 

But it has been frequently decided that rights of the kind enforceable 
by actions at common law were in effect to be enforceable in such 
actions, and were actions at common law, and that would appear to 
be without doubt the meaning of the Suprême Court of the United 
States, when it decided that such a suit for the compensation to be 
paid for the taking in condemnation was in ail respects akin to a suit 
at common law. 

It would seem absurd to say that, if the United States sued a man 
on a contract or for a tort, in which it sought to make him pay more 
than the sum of $20, it could not deprive him of the right to have the 
issue tried by a jury, and then to say that, if the United States by 
virtue of any act of Congress desires to wrest from a man, under either 
réquisition or condemnation, property claimed to be worth $1,000.000, 
that on that question, as to the quantum to be paid him, he is not 
entitled to a trial by jury ! 

[5] Furthermore, great stress is laid in the argument upon the cir- 
cumstance that in many other cases in which the acts of Congress 
provided for allowing suits against the United States to recover claims 
for just compensation, such suits are expr^essly required to be tried 
by the court without a jury. Assuming this to be so, the argument 
would apparently be irrésistible that, inasmuch as it required some 
such provision to deprive the party concerned of his right to a jury 
trial, where any such provision is omitted, such right of trial exists ; 
and in the case of the statute under which thèse présent proceedings 
are brought, there is no provision that it should be tried by the court 
without a jury, or anything expressly indicating any such intention. 

Much is said on this point as to the necessity of urgent and speedy 
action in cases of réquisition, as rendering it necessary to avoid the 
delay of jury trials, which, under the argument, is more or less sought 
to be made applicable to acts donc for the purposes of war; and the 
argument is that, réquisitions being made for the purposes of war, 
the same procédure is not required in this présent case as is required 
in cases of condemnation in times of peace. 

[6] Does the fact of the mère existence of a state of war between 
two countries abrogate ail civil laws existing in either? It has never 
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been so held. The mère statement that there is a condition of war 
loses entire sight of the circumstances under which the urgency of 
war may exist. Many matters are permissible on the field of battle, 
or in the face of the enemy, or in the territory direct]y subjecl to the 
incursions of warfare, which are not permissible in the country en- 
tirely removed from it, where the population is orderly and is pursuing 
its usual avocations. In the course of an armed conflict, it may be 
entirely proper that the troops of the country, defending the country, 
take refuge from the fîre of the enemy in the private house of a citi- 
zen of the country, which may lead to its destruction; and in such 
cases the government would not be liable to condemnation, as that is 
an incident to the struggle itself. 

That would not mean, however, that 1,000 miles from the scène 
of conflict, in the midst of civil order and the enforcement of civil 
laws, the government could summarily take and destroy the house 
of a citizen without awarding him just compensation for the taking. 
Where martial law is proclaimed and enforced, the observation of 
the civil rules is for the time in abeyance. In the face of the enemy, 
it is permitted to try an alleged spy summarily before a drumhead 
court-martial, and exécute him if found guilty; but that does not 
mean that 1,000 miles away from the scène of conflict, where the 
community is still in obédience to the orderly and civil rules of law, 
that an alleged spy can be tried and summarily executed under a 
court-martial, when the civil courts are open for his trial and pun- 
ishment. 

A State of war does not sanction summary réquisitions for ail pur- 
poses everywhere, but only in those places in which, by the necessi- 
ties of the conflict, martial law is m force and civil law is suspended. 
It does not appear to the court, therefore, that there is anything in 
the argument that a state of war was existing between this country 
and Germany at the time, when the seat of conflict was 3,000 miles 
from the shores of this country ; that such extraordinary powers could 
be given to an officer of the executive department of the United States, 
that he should be enabled to take property and deprive the citizen 
whose property is taken of the ascertainment of his compensation by 
due légal process and a trial by a jury. 

[7] The argument in behalf of the government also insists that, in- 
asmuch as the construction of the statute as one refusing trial by 
jury is one in dérogation of sovereignty, it must be construed in favor 
of the sovereign and against the subject, which is nothing but a répéti- 
tion of the use of the words "sovereign" and "subject" in the ancient 
rule applicable in the courts of Great Britain. Who is the sovereign 
in the United States? and who is the subject? The United States has 
sovereignty in the sensé of a paramount government, but is not a 
sovereign in any f eudal or monarchical sensé ; and it has citizens and 
inhabitants who are not subjects in any f eudal or monarchical sensé. 
The use of the words "sovereign" and "subject" hâve been adopted 
and applied from the vocabulary of English law, but not with the 
meaning they hâve in British statutes and décisions. 



918 266 FEDERAL REPORTEE 

[8] The gênerai rule is that ail statutes in dérogation of common 
law — that is, of common right — are to be strictly construed, and, if 
such be the proper rule, any statute which is in dérogation of the com- 
mon right of trial by jury should not be given such construction if it 
can be avoided. 

It does not seem necessary hère to repeat the analogies and con- 
sidération of ail the adjudicated précédents. It is not to be denied 
that they are conflicting, and (it is not too strong to say) almost ir- 
reconcilable. The gênerai rule to be gathered from them is that there 
is no such thing as personal sovereignty in the United States, and that 
ail laws and rules of England or the kingdom of Great Britain, which 
were sustainable upon the ground that they affected the personal priv- 
ilèges, rights, and immunities of a personal sovereignty, are not of 
force. 

The rights and privilèges, as against the government of the United 
States, which are of force, are those which are baséd upon the reasons 
that they are necessary for the performance of the public duties of 
the administration for the time being, and anything that would tend 
to endanger or destroy that, by preventing the carrying on of the 
government in war and peace, according to the injunctions of the 
constitutional contract forming the basis of government and order ; and 
such are enforced, not because of any personal attribute, but as neces- 
sary for the continuation of the government and eftectuation of its 
ends and purposes. 

The statute under which this action is brought, if it does not by the 
language used expressly permit trial by jury, in no wise prohibits it; 
and it would seem that, if ordinarily the party would be entitled to a 
trial by jury, the inference would be that there should be a spécial 
prohibition to deprive him of it. 

[9] If, however, the case were one in which the court might hâve 
the option or the power to try the case without the intervention of a 
jury, because the déclaration of the statute is that the United States 
District Courts shall hâve jurisdiction to hear and détermine the con- 
troversy — if under that it be held that the proceeding is similar to an 
equity proceeding, and the matter may be tried by the court without 
the intervention of a jury, then likewise the équitable rule would corne 
in that the chancellor has a right to submit the question to a jury for 
the assistance and information of his conscience in coming to his con- 
clusions ; and in the opinion of the court the issue in this case is among 
those issues, like that of assessing damages in an equity suit, or as- 
certaining title in an equity suit — one which should be submitted to a 
jury. 

For ail thèse reasons, the court is of the opinion that its order in 
this case, filed May 28, 1920, referring the matter to a jury, was cor- 
rect and proper; and the motion to modify, change, or revoke the 
same is accordingly refused. 
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In re ST. LOUIS & TENNESSEE RIVER PACKET CO. 

(District Court, E. D. Missouri, E. D. September 9, 1920.) 

No. 4953. 

1. Shipping <&=»209(3) — ^Evidence held to show sinking of steamboat was due 
■ wto négligence of crew. 

Evidence tliat a steamboat strucli an obstruction and sanlc 50 yards 
outside of tlie channel, near a point where there had been a snag visible 
above ttie water for several montlis, held to warrant the inference tliat the 
vessel struck the snag, and that the cause of the accident vyas the négli- 
gence of the crew. 
1t. Admiralty 'S=>23— State statute, pénal only in part and allowing damages 
for death, can be enforced. 

If it be doubtful whether admiralty courts will enforce a claim on a 
pénal statute, they will enforce a claim founded on Rev. St. Mo. 1909, 
§ 5425, allowing penalty and damages for death caused by négligence of a 
steamboat crew, whlch has been held by the state court pénal to the es- 
tent of the minimum allowance, and compensatory as to any allowance 
above the minimum sum. 

3. Slupping <S=309 (2)— Insurance money need not be paid into court to 

secure limitation of liability. 

The owuers of a foundered steamboat need not, in order to secure 
limitation of liability, pay into court the Insurance money on the steam- 
boat collected by them, as part of their interest in the vessel and pend- 
ing f relght. 

4. Shipping <©=>208— Liability may be limited, where loss was due to négligence 

of crew. 

The mère fact that the loss of a vessel, shown by the évidence to hâve 
been seaworthy and manned by a compétent crew, was occasioned by nég- 
ligence of the crew in the navigation thereof, does not establish privity 
or knowledge of the owners, so as to preclude limitation of their liability. 

In Admiralty. Application by the St. L,ouis & Tennessee River 
Packet Company for limitation of its liability as owner of the steam- 
boat St. Louis. Decree entered limiting liability. 

Thomas K. Skinker, of St. Louis, Mo., and Charles K. Wheeler, of 
Paducah, Ky., for libelant. 

Douglas H. Jones and James J. Connell, both of St. Louis, Mo., for 
claimants. 

PARIS, District Judge. This is a proceeding in admiralty, by 
which petitioner, a corporation, and former owner of the foundered 
steamboat St. Louis, seeks to hâve decreed a limitation of its liability, 
under sections 4283-4287, R. S. U. S. (Comp. St. §§ 8021-8025), for 
ail damages accruing through the sinking of said steamboat, and to 
enjoin ail claimants from prosecuting actions for loss or damage, ex- 
cept in this court under the applicatory statutes and proceedings. The 
St. Louis, on its return voyage to the city of St. Louis from certain 
Tennessee river points, about 1 o'clock in the morning of September 
2, 1918, struck some unknown obstruction in the Mississippi river at a 
point 22 miles south of the city of St. Louis and sank. At the time 
she sank she was in the channel of the river. On this point the proof 

(g=»For other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & IndeieJ 
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discloses that the place at which she came in contact with the ob- 
struction, which caused her to sink, was some 150 feet east of the 
east limit of the channel. Limitation of liability is contested hère by 
one E. B. Samuels, as the guardian and curator of certain infant 
children of one Nora R. Robertson, deceased, who has corne in, pur- 
suant to process, to answer the libelant's pétition, as also by others, 
touching whose claims, however, no separate discussion need be set 
out. Décèdent, a passenger upon the St. Louis, lost her life by drown- 
ing when the boat sank, as a resuit, it is averred, of libelant's négli- 
gence. This causal négligence is averred, among numerous other 
charges thereof, which it is not necessary to mention, as consisting 
(a) in permitting the boat to get out of its course in the darkness, 
and (b) in striking a snag which had for a long time prior to the 
casualty been in the river, where it either was seen, or could easily 
hâve been seen, by the crew in charge of the boat. There are 14 
other charges of négligence. Some of thèse may, upon both the law 
and the facts, be well taken; some of them, obviously, are not well 
taken, either upon the law or the facts. Regardless of this, however, 
I deem it unnecessary to consider for the purposes of this case any 
except the 2 above referred to, and thèse I find it necessary to con- 
sider together. 

When the boat struck, she was in deep water. The évidence shows 
that the channel is at this point some 500 yards wide. She struck 
within 50 yards of the east side of the channel. At or near this 
point there had lain for a long time a snag, which at the stage of water 
prevailing was visible above the water. Numerous witnesses say that 
this snag had been so visible for many weeks; some say for many 
months. It is true that there is no direct évidence that the boat struck 
this particular snag. But she sank right near it, almost right by it. 
Her sinking is conceded to hâve been due to striking an obstruction, 
which ripped her hull open, and no other obstruction of any sort is 
shown to hâve been in the vicinity. No particular effort as disclosed 
by the évidence seems to bave been made in order to accurately déter- 
mine the précise cause of her loss, or indeed the précise facts of the 
casualty. Some excuse is found for this, in the fact that in a day or 
two after she sank the river rose rapidly and removed the snag, or 
covered it up, and also tore away and destroyed the vvreck. 

[1 ] L I find from the évidence that the fair inference of fact to be 
deduced from the circumstances is that the boat struck a snag which 
had long lain in the edge of the channel at this point, and which ei- 
ther was known to be there, and to be a menace to navigation, or ought 
to bave been so known to the crew in charge of this boat. I conclude 
from this that the sinking of the boat was due to the négligence of 
the crew in charge thereof, and that cœteris paribus libelant is liable 
for the ensuing damages. 

[2] The statutes of the state of Missouri provide that — 

"Wbenever any person • • • shall. die from any injury resultlng 
[from] or occasioned by the npffligence of any master, pilot, engineer, agent, 
or employé whilst running, conducting or managing any steamboat, or any of 
the machinery tliereof, • • * the corporation * • • in whose employ 
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any such • * * master, pilot, onglneer or driver shall be at the time 
such * * * injury Is received, resulting from or occasloned by any defect 
or insuffieiency, • * * négligence or criminal intent above declared, shall 
forfeit and pay as a penalty, for every such person * * * or passenger so 
dying, the sum of not less than two thousand dollars and not exceeding ten 
thousand dollars, in the discrétion of the jury, whlch may be sued for and 
recovered * * * by the minor child, or children of the deceased." Sec- 
tion 5425, R. S. of Mo. of 1909. 

This so-called pénal sum of the Missouri statute has been held by 
the Suprême Court of Missouri to be both pénal and compensatory. 
Boyd V. Missouri Pacific Ry. Co., 249 Mo. 110, 135 S. W. 13, Ann. 
Cas. 1914D, 37; Johnson v. Railroad, 270 Mo. 418, 193 S. W. 827. 
If it be doubtful vvhether courts of admiralty will enforce a claim 
bottomed upon a mère pénal statute, I take it that such doubt should 
be resolved in favor of the claimant, where the statute invoked is held 
to be pénal, up to the sum of $2.000, the minimum amount of recovery 
permitted, and compensatory thereafter, up to $10,000, the maximum 
amount of recovery permitted. 

So much is said upon the merits, on the theory that no claimant 
herein sought to be enioined, and against whom libelant seeks to hâve 
its liability limited, will hâve any standing to contest such limitation 
of liability, unless such claimant has a valid, or at least a colorable, 
cause of action. I conclude there is a valid claim in favor of the claim- 
ant Samuels, as guardian and curator of the minor children of the 
décèdent, which claim he is entitled to présent before the commissioner 
for allowance. 

II. Corning to the question of the right of libelant to hâve limitation 
of its liability decreed under the statutes invoked (sections 4283-4287, 
R. S. of U. S.), I am constrained to conclude that the limitation prayed 
for ought to be decreed. The évidence shows a full complément or 
crew of compétent officers, as well as the seaworthiness of the boat, 
for she was staunch, practically new, and well found. It also shows 
statutory clearances and the fact that ail statutory requirements as to 
a full crew had been complied with, and that ail requisite life-saving 
appliances were on board. I need not go further into that. 

It is contended, however, that limitation of liability ought to be de- 
nied hère, because (a) the casualty was caused by the négligence of 
the crew in charge of this boat, and (b) because the Insurance on the 
boat, amounting to $22,500, was coUected by libelant, but not turned 
over to the trustée as constituting any part of the owner's interest in 
the vessel and pending freight. 

[3] There is no sufficient évidence that, aside from the Insurance 
money coUected, the owner's interest in the vessel and ail pending 
freight hâve not been properly turned over to the trustée. I find that 
as to this libelant has in ail things complied with the requirements of 
the statute. In passing. it may be said that the contention of this 
claimant touching the alleged statutory duty of libelant to turn over 
the Insurance money coUected, as a condition précèdent to a decrec 
for limitation of liability, has already been struck out under the author- 
ity of The City of Norwich, 118 U. S. 468, 6 Sup. Ct. 1150, 30 I,. 
Ed. 134, which case I hâve felt it. my duty to follow, while taking 
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leave to doubt both its logic and conclusion. This contention is there- 
fore disallowed, solely on authority of the Case of City of Norwich, 
supra. 

[4] The question whether the fact that the crew were guilty of nég- 
ligence (which finding is at least necessary to establish the right of 
claimant to participate in the assets if a limitation shall be decreed), 
will, at the same time, preclude the granting of a limitation of lia- 
bility, seems to be equally as well settled by the authorities against 
the contentions of claimant. Deslions v. La Compagnie Générale 
Transatlantique, 210 U. S. 95, 28 Sup. Ct. 664, 52 L. Ed. 973 ; La 
Bourgogne, 139 Fed. 433, 71 C. C. A. 489. In the case of Deslions v. 
La Compagnie Générale Transatlantique, supra, 210 U. S. at page 122, 
28 Sup. Ct. at page 673, 52 L. Ed. 973, this was said by the Suprême 
Court of the United States : 

"Without seeking presently to define the exact scope of the words 'privlty' 
and 'knowledge,' it is apparent from what has been said that it has been long 
slnce settled by this court that mère négligence, pure and simple, in and et 
Itself does not necessarily establish the existence on the part of the owner of a 
vessel of privity and knowledge withln the meaning of the statute. And 
nothing to the contrary is properly to be deduced from the case of The Main, 
152 TJ. S. 122, so much relied upon in argument, for that case did not piirport 
in the slightest degree to overrule or qualify the prevlous décisions, and was 
concerned, not with the meaning of the words privity and knowledge, but wlth 
the rule to be applied in determining what constituted pending freight within 
the meaning of the law for the limitation of liability. And this is also true 
of the English cases which were cited in the opinion in that case. It may be 
that there are gênerai expressions found in some cases in the lower fédéral 
courts, decided both before and after the Hill Case, which lend color to the 
assumption that privity and knowledge as deflned in the statute is but the 
équivalent of mère négligence. Such of the cases relied upon, however, as 
were decided before the authoritative interprétation of the statute in the 
Hill Case, were necessarily overrulcd by that décision, and so far as those 
decided since may be inconsistent with the prevlous rulings of this court, they 
are clearly not entitled to weight." 

The points discussed dispose of ail the décisive questions in the case. 
I conclude (a) that the prayer for limitation of liability should be 
granted: (b) that the casualty — that is, the loss of the vessel — was 
proximately caused by the négligence of the crew in charge of her; 
(c) but that such négligence and the resuit thereby occasioned were 
not done or had with the privity or knowledge of the owner of the 
vessel; (d) that the petitioner has duly surrendered ail its interest 
in the St. Louis and her pending freight, by the transfer heretofore 
made by it to the trustée ; (e) that the claims filed in the cause, includ- 
ing that for negligently causing the death of Nora Ramer Robertson, 
be referred to the commissioner herein, to take testimony as to the 
amount of such claims, and report upon the same to this court, to- 
gether with his opinion, with ail convenient speed; and (f) that ail 
claimants who are défendants in this cause be enjoined from prosecut- 
ing claims in any court, or jurisdiction other than this court, and 
before the commissioner in this cause and in this behalf appointed and 
designated. 

Let a decree be drawn and entered accordingly. 
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THE APALACHEE. THE WABAN. THE CECELIA. 

(District Court, B. D. South Carolina. May 28, 1920.) 
No. 787.' 

1. Salvage <S^19 — Success of one of two vessels under common managonent 

in cottimon undertaking credited to both. 

Where two steam tugs under common management were engaged in a 
common undertaking ol salvage, the success of one of them after the 
otlier was dlsabled by accident is to be credited to some extent, at least, to 
tlie otlier. 

2. Salvage <&=>30 — $10,000 and damages sustained awarded for relieving vessel 

stranded on sand in no great danger. 

Where steam tugs aided in pulling ofl a vessel worth $450,000 from 
sand, where she was stranded, but it was doubtful whether the final re- 
suit was not attained by the vessel alone, and the oi>eration involved no 
great danger, $10,000 may be awarded as salvage, in addition to the 
damages sustained by the tugs. 

3. Salvage "S^SS — Apportioned between owners and crew in ratios of four- 

âfths and one-fifth. 

A salvage award of $10,000 will be distributed, 80 per cent, to the 
owners of the salvaging tugs, and 20 per cent, to the crews, in the pro- 
portion of the monthly wage of each member. 

In Admiralty. Libel by Robert H. Lockwood, manager of the steam 
tugs Waban and Cecelia, against the British tanker Apalachee, her 
«ngines, etc., for salvage. Salvage awarded libelant. 

Miller, Huger, Wilbur & Miller, of Charleston, S. C. (Alfred Huger, of 
Charleston, S. C, of counsel), for libelant. 

Kirlln, Woolsey, Campbell, Hickox & Keating, of New York City, and 
Buist & Buist, of Charleston, S. C. (Robert S. Erskine, of New York City, 
«f counsel), for respondent. 

SMITH, District Judge. This is a proceeding in rem, brought by 
the libelant against the British tank steamer Apalachee. Libel was fil- 
ed December 28, 1918; the vessel was duly arrested, and lias been 
released on stipulation. The Anglo-American Oil Company, as the 
owner of the steamship Apalachee, has appeared as claimant, and the 
steamship has been released on bond. 

The cause, being at issue, came on to be heard. Testimony has been 
taken, and the cause has been duly heard on the merits. From the 
testimony it appears that on the 24th of December, 1918, the British 
steamship Apalachee was on its way to the port of Charleston to 
receive bunker coal. The Apalachee is an iron tank steamship of 
about 4,200 tons, about 340 feet long, and with a depth of a few inches 
over 30 feet, and beam of about 44 feet. The value of the Apalachee 
was $450,000. 

Ofï the coast of South Carolina, on the morning of December 24th, 
while in a fog, the vessel lost her bearings and grounded near the en- 
trance of North Edisto Inlet at 11 a. m., on the coast near Charleston, 
about 2 miles from the shore. After she grounded, the captain at- 
tempted to extricate her, but f ound that she was unable to work, so he 
wirelessed to Lloyd's agent, in the city of Charleston, S. C, of his 
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condition, and requested that a tug or tugs be sent to his assistance. 
Upon receipt of this wireless, Mr. James H. Small, Lloyd's agent 
in Charleston, went to Capt. Robert H. Lockwood, who was the 
managing owner or agent of twb steam tugs, called the Cecelia and the 
Waban, of the port of Charleston, and occiipied in doing the usual 
business of tugs at that port. The value of each of thèse tugs was 
$65,000, and they were kept equipped, as far as tugs of that character 
can be, with the necessary apparatus for assisting vessels in distress 
off the coast and the performing of salvage services. The time of the 
notice was Christmas Eve, about 6 or 7 p. m., and with some hésitation, 
and after some discussion as to being able to go at that time and at 
that period of the year, the manager, Capt. Lockwood, finding that he 
could get no assistance from tugs at the nearest port, Savannah, start- 
ed with both his tugs to where the steamship was said to be stranded, 
to assist her. 

At the time that the steamship stranded, she was in water ballast and 
drew as her mean draft about 18 feet. When the captain found that 
his vessel was hard aground, and she could not extricate herself, he 
directed that the water ballast be pumped out of the ship, and succeed- 
ed, before the tugs came, in pumping out so much at least of the 
water ballast as would lessen his draft from 18 feet to 131/2 feet, or 
about 14 feet. At the time the vessel stranded, the water was calm ; 
but the wind thereafter rose, and when the Waban and Cecelia started 
to her assistance, it was blowing quite a stiff breeze, with an average 
velocity, according to the weather reports, of 14 miles an hour, with a 
maximum velocity of 23 miles for 5-minute periods. The direction of 
the wind was from the southwest. The sky was cloudy. 

The vessel stranded at near high water on the 24th of December, and 
the tugs arrived in her vicinity in the neighborhood of 11 p. m., about 

12 hours after the vessel had taken the ground. When the tugs ar- 
rived in the vicinity, after a little difficulty (as the night was dark), they 
located the ship, and found her lying stranded, with a considérable sea 
running. The groun'd, at that place where the vessel lay, is a sandy 
shore, shelving gradually towards high land ; and when the Cecelia 
came up to the boat, according to the testimony of the captain of the 
Cecelia, she was lying with a depth at her stern of not excceding 12 or 

13 feet. This vv^ould appear to be borne out by the circurastance that 
the Cecelia toviched ground several times in the sea, vvhilst eudcavoring 
to put a rope to the vessel and tow her off, which she would not likely 
hâve done, had the depth at that point been as great as 18 feet. It 
would appear that after the captain had pumped out his water ballast, 
so as to lessen his draft by some 5 feet or over, the vessel had gradu- 
ally drifted in nearer the shore, so that at high water she was lying 
aground with a depth at her stern of say about 13 to 14 feet. 

The Cecelia, with some difficulty, got a hawser to the ship, and 
started to tow the ship towards deep water at about 11p. m., or a little 
later. After towing a short time, say half an hour or three-quarters 
of an hour, the hawser broke. With some difficulty, the Cecelia again 
got a rope to the ship and started to tow and the hawser again broke. 
Tn the meantime the tug Waban had corne up and approached the ship 
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as near as she safely could do in the sea, so as to get a rope to the ship 
to help assist in the towing. Whilst endeavoring to do so, the sea was 
such that the Waban struck heavily on the bottom, bent and drove her 
shoe up so high that it involved her propeller, so that the propeller 
would not work, and she thereupon drifted up to the steamer, where 
she was in a position where she would in the sea be beaten 3gainst the 
side of the steamship, and as the steamship was an iron ship and the 
Waban an iron tugboat, there was some possibility, if the thumping of 
the sea continued for any time, that either the ship's plates would be 
injured or that the Waban would hâve a break in her side and possibly 
sink. 

The captain of the Waban, therefore, called to the captain of the 
Cecelia, on which tug the manager, Capt. Robert H. Lockwood, was, 
to corne and assist him. The Cecelia, whose hawser had just broken 
a second time, went to the assistance of the Waban, got a rone aboîrd, 
and then towed the helpless Waban about a mile or so out in deep 
water, where she could anchor, if necessary, and wait until she could 
be further towed by the Cecelia. The Cecelia then went bick to the 
steamship and put on another rope, which was secured to the steam- 
ship, and attempted to tow her, and the rope broke again, but was 
again made fast to the steamship. 

The position of the vessel, when the Cecelia fîrst came up to her and 
when she grounded, was that she was lying in a position about parallel 
to the line of the sliore, northeast and southwest. The Cecelia at first 
attempted to tow the steamship from her stern, attempting, as it were, 
to work the stern from side to side, ease it off from the place where it 
seemed to be aground, and pull the steamship ofï ; but the last time, 
when she towed, she put her hawser onto the head of the ship, and 
attempted to pull her head around. This she was successful in doing, 
to the extent that she pulled it around, so as to bear nearly east, instead 
of northeast, and to head directly for deeper water, instead of heading 
to the shore, or alongshore. 

The tide having fallen at this time so low that to make any further 
pulling at that time useless, the Cecelia left the boat and went to 
Charleston for supplies, so as to return to the stranded vessel upon 
the next high water; high water being the only period at which she 
could with any success attempt to extricate the steamship. On the 
way, she looked for the Waban, but, not seeing her, went on to Charles- 
ton alone, and, after staying there for a short time, she came back 
to the steamship. 

In the meantime the Waban, after some work, had forced the shoe 
down sufficiently to allow the propeller to niove slowly, and started 
to go back to Charleston slowly under her own steam. The Cecelia 
arrived at the place where the steamship was stranded next morning, 
just about high water; that is, about between 12 m. and 1 p. m. 

When she arrived, the vessel was headed straight out to sea, towards 
deeper water, and her engines were moving under her own steam. 
Whether or not she was at that time extricated and floating is a mat- 
tér of the most direct conflict of testimony between the manager of the 
Ceceha, Capt. Robert H. Lockwood, and the master of the steamship. 
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The master of the steamship says that, after her bow had been shifted 
so as to point to deep water, at high tide next morning, the morning of 
the 25th, Christmas Day, he got his engines to work and came off the 
strand; that after he was off the Cecelia came up, and they took a 
hawser from her, and the Cecelia assisted her by helping her out 
into deep water, but assisted her only in the sensé of towage, as at that 
time she was floating and wholly free of the strand. The manager of 
the Cecelia testifies that the vessel was not yet extricated ; that he heav- 
ed Ms hawser to the steamship, where it was made f ast, and then pull- 
ed her directly in line as she was going, and with the assistance of the 
Cecelia she was finally extricated from the bottom. 

The Cecelia pulled for a very short time on that occasion ; the ves- 
sel came off of the strand, and then proceeded wholly under her own 
steam to Charleston Harbor, entered the harbor, and there made f ast. 
It will be seen, therefore, that the whole question whether or not it 
was a successful salvage opération in any respect, so as that the salvors 
are entitled to rémunération, dépends upon two questions: 

First. Whether the Cecelia, in pulling the head or bow of the ship, 
so as to face eastward, or nearly so, in the early morning of the 25th of 
Decenîber, in any way rendered an assistance which contributed to 
her extrication from her position. 

Second. Whether the Cecelia, shortly after noon on the 25th, by 
her towing, assisted the vessel, then still being aground, in being ex- 
tricated from her position and being able to move out to sea under her 
own steam. 

If thèse services, one or either of them, contributed to the rescue of 
the vessel, then to the extent of that contribution the salvage service was 
successful. The position of the vessel was that of a vessel stranded in 
the face of the Atlantic Océan. She was stranded upon a shelving, 
sandy shore. The conditions of the weather were such as not to ex- 
pose her at that time to any possibility of breaking up, nor was there 
much danger of a vessel of her size and strength being broken up by 
the action of the waves on a shore of the character upon which she lay. 
Her great danger was to be so driven up towards the beach and 
buried in the surrounding sand as to be either inextricably involved, or 
so involved as not to be capable of extrication without great labor and 
expense. There was no immédiate danger, either to life or property, 
so far as the stranded vessel was concerned, except the danger that 
necessarily surrounds a stranded vessel, stranded in tiie face of the 
océan. 

So far as the salvors are concerned, the weather does not appear to 
hâve been very tempestuous, and there was no danger to life or prop- 
erty, except as involved in the chance of the tugs being injured by 
being thumped against the bottom by the seas. It was necessary for 
the tugs to approach the ship in the sea that existed, in order to 
obtain a line from her, or heave a line to her, to which a hawser could 
be attached, and then drawn in and made fast to the ship, or to the 
tug, as the case might be. To approach the ship near enough for this 
purpose, it was necessary for them to venture in such shallow water 
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that, with the sea running, there was danger of injury to property from 
the striking of the tugs upon the bottom. 

The testimony of the manager on board the tug CeceHa is that that 
tug several times struck, ahhough apparently not hard enough to do 
damage ; but in the case of the Waban she certainly struck hard enough 
to injure her shoe and put an end to ail possibility of lier propeller 
moving, and of her having any control of herself ; and then the danger 
she ran was that, if there was a collision between herself and the ship, 
she might be injured to the extent of possibly sinking. The night 
was dark. The opération was at night, and that is always an added 
danger under such circumstances. Still the danger does not seem tO' 
Kave been great, either to life or to property, of the salvors; but, if 
not great, it did resuit in injury to the Waban, amounting to some 
$1,200, and the loss from the breaking of the hawsers of the Cecelia 
was estimated at $1,000, or $2,200 altogether. 

The case, in many respects, is not unlike the case of The Peruviana, 
a salvage case in which a decree of this court was filed on the 2d day 
of August, 1912. In that case the Peruviana, a British vessel of 
4,000 tons tonnage, laden with a full cargo, went ashore on the coast 
of South Carolina, ofï the entrance of Stono Inlet, in about 16 feet of 
water, on or near the shoal constituting the sea breakers at the mouth 
of the channel entrance. She was on her way to Charleston, but at the 
time ôf the stranding was out of her proper course. The point at 
which she stranded was about 3 miles from the shore in a direct line. 
The then weather conditions were cold to an unusual severity. She 
signaled for assistance, and after some delay three tugs, the Protector, 
the Waban, and the Cecelia, went to her assistance. They pulled for 
about 4 hours on the first tide, and on the next tide towards high water 
again took hold of the ship, whose engines were started, and after some 
endeavor the ship was pulled off, was able to float, and moved under 
her own steam, but was also assisted by one of the tugs, which assisted 
her by towing until she arrived in the port of Charleston. The value of 
the Peruviana and her cargo was much less than the value of the 
Apalachee, as it was then agreed to be only $240,000; and the then 
value of the three tugs was only about $90,000, as against the présent 
value of $130,000 for the two tugs. 

The time engaged in the extrication of the vessel was in a rough way 
the same, and the circumstances very similar, except that admittedly 
the vessel in that case could not hâve extricated herself without the 
•aid and assistance of the tugs ; and in the présent case it is a question 
of strong dispute whether or not the vessel did not actually extricate 
herself, without the aid and assistance of the Cecelia. If, however, 
the vessel had already extricated herself when the Cecelia arrived, 
about noon on the 25th, it does not seem probable that the master of 
the steamship would hâve allowed the tug to put her hawser aboard and 
assist in pulling her. If he was already afloat, moving out to sea 
under his own steam, there was no necessity for himself incurring the 
obligation of a further salvage service when he was already in saf ety. 
The likelihood, therefore, is that he was not entirely free when the 
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Cecelia came, and he took her hawser aboard and allowed her to 
assist in towing him, as he was endeavoring with the steamship's own 
engines to extricate her ; but the point is not f ree f rom doubt. 

There is a différence in the cases, however, as stated before, that 
in one case the efforts of the salvors were admittedly successful, and the 
safety of the ship was entirely due to their success, while in the prés- 
ent case that resuit is involved in doubt. The work done by the Ceceha 
on the last occasion was quite limited. That does not take away from 
any meritorious service performed on the first occasion in swinging the 
head of the steamship off shore and towards deep water, thereby ena- 
bhng the steamship to work her engines and propeller to most advantage 
to extr'cate herself . The ship was stranded and in danger ; she her- 
self called for help; the salvors at once responded, and spared no ef- 
forts they could make to extricate the ship from danger. If thèse ef- 
forts in any wise contributed to the successful saving of the ship, the 
case is one for the allowing- of salvage rémunération. 

[1] Inasmuch as both tugs were under the same management, the 
same control, and went for a joint opération to effect the same resuit, 
they must be looked upon as conducting one salvage opération; and 
the success of the Cecelia must be to a certain extent at least credited 
to the Waban. The amount allowed for the total salvage in the case of 
the Peruviana was $9,000 among the three tugs, with an additional 
amount of $400, allowed to the person who procured the assistance for 
the vessel, making $9,400 in ail. At the same time, the priées of ail 
supplies and the cost of labor and the expenses of opération are much 
enhanced between the date of the salvage of the Peruviana and the date 
of the performance of the salvage in this case. 

[2] The great différence between this case and that of the Peru- 
viana is that the Peruviana was more hopelessly aground, took more ef- 
fort to extricate her, and admittedly owed her extrication to the la- 
bors of the salvors ; while hère the final extrication by the assistance 
of the tug is disputed, and at any rate involved very little effort on the 
part of the tug, as assistant only to the work done by the ship herself. 
After a careful considération of the whole case, the court is of the 
opinion that it is a case which calls for the allowance of salvage serv- 
ices, and thqt an allowance to the two tugs of $2,400, to cover the 
damages inflicted, and of $10.000, to cover the compensation to be paid 
for the strictly salvage services, or $12,400 in ail, would be a fair atid 
sufficient allowance for salvage ; and it is so decreed. 

As the two tugs appear to hâve been acting under a common manage- 
ment and for a common purpose, and ask only for a joint allowance, 
the apportionment of this salvage among them and their separate 
crews will not now be decreed, unless the two tugs are unable to ap- 
portion it among themselves, in which case the court will apportion it. 

[3] With regard to the proportion of the salvage of $10,000 al- 
lowed to be paid to the crews, under the principle adjudicated in Cone- 
kin V. Lockwood (D. C.) 231 Fed. 541, and Rivers v. Lockwood (D. C.) 
239 Fed. 380, it will be distributed 80 per cent., or four-fifths of the 
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salvage, to the owners of the tugs, and 20 per cent., or one-fifth to 
the crews of the two tugs, in the proportion of the monthly wage of 
each member of the crew. 

The costs are to be paid by the défendant. 



UNITED STATES ex rel. WEINSTKIN et al. v. UHL, Assistant and Acting 

Immigration Com'r. 

(District Court, S. D. New York. January 14, 1920.) 

No. Mr)-203. 

1. Kabfas corpus '©=33 — Ali»n, arrested for déportation and refused release 

on bail diily flxed by proper auîhoi-ity, entitled to release. 

Where a warrant issued by the Department of Labor for the arrest of 
an alien for déportation provides, in accordance with Immigration Act 
Feb. 5, 1017, § 20 (Comp. St. 1918, Comp. St. xVnn. Supp. 1919, § 4289Vil£), 
tliat p-inding further proccedings the allcn may be released from custody 
on furnishiug satisfactory bond in the sum of $10,000, the refusai of the 
immigration ofiicers to accept such bond wlion tendered renders the 
détention of the alien therrafter without authority and unlawful, and 
he is entitled to release on habeas corpus. 

2. A'i?ns ©='54 — "Hearing" and "hearings" in proceedings for release on 

bo"d in d'-portation proceedings include prelimlnary hearings. 

The Word "hearing," or "liearings." as used in Imm'gration Act Feb. 5, 
1917, § 20 (Comp. St. 1918, Comp. St. Ann. Supp. 1919, § 42S9%1î;), pro- 
viding for tlie release of aliens taken in custody on bond conditioned on 
their production when required for liearing, or hearings, in regard to 
the charges on which they were taken into custody, and for déportation 
if unlawfuUy within the United Statc^s, include any hearing, whether pre- 
liminary or otherwise. 

fEd. Note. — For othcr deiinitlons, see Words and Phrases, First and 
Second Séries, Hearing.] 

Habeas corpus, on pétition of Sarnh Weinstein, mother of Gregory 
Weinstein, and on pétitions of Max Gendlin and others, against Byron 
H. Uhl, Acting Commissioner of Immigration at Ellis Island. Writs 
granted on condition. 

Charles Recht, of New York City, for relators Weinstein and others. 

Harry Weinbérger, of New York City, for relators Gendlin and 
others. 

Francis G. Caffey, U. S. Atty., and John E. Joyce, Asst. U. S. 
Atty., both of New York City, for respondent. 

KNOX, District Judge. Upon December 30, 1919, the Acting Sec- 
retary of Labor issued a warrant of arrest for an alien named Greg- 
ory Weinstein, upon the alleged ground that said alien had been fpund 
in the United States in violation of the Immigration Act of October 
16, 1918 (Comp. St. Ann. Supp. 1919, §§ 4289%b[l]-4289i4b[3]), for 
the f ollowing among other reasons : That he is a meriiber of or af- 
filiated with an organization that entertains a belief in the overthrow 
by force or violence of the governrnent of thé United States; that he 

. pJ-l_ , . . ' ' ■ '■ : ' : • ' . — ^ ". '■ ' 1 

<S=3For other cases see same topic & KBY-NUMBBR.in ail Key-Numbered Digesta & Indexes 
266F.— 59 ' ■■ ■ . 
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is a member of or affiliated with an organization that advocates the 
ovérthrow by force or violence of ail f orms of law ; that he is a mem- 
ber of or affiliated with an organization that advocates the ovérthrow 
by force or violence of the government of the United States ; that he 
is a member of or affiliated with an organization that teaches the ovér- 
throw by force or violence of the government of the United States; 
that he is a member of or affiliated with an organization that teaches 
opposition to ail organized government; that he is a member of or 
affiliated with an organization that entertains opposition to ail organ- 
ized government. Thereupon the warrant authorized the Acting Com- 
missioner of Immigration at EUis Island, N. Y., to take the said alien 
into custody and to grant him a hearing to enable him to show cause 
why he should not be deporfed in conformity with law. After the 
récital of some further matter, not now material, the warrant contains 
this provision: 

"Pending further proceedlngs, the alien may be released f rom custody tipon 
furnlshing satisfactory bond in the sum of $10,000." 

Upon January 5, 1920, the said Weinstein was taken into custody. 
Upon January 10, Sarah Weinstein, upon behalf of her son, Gregory, 
presented to this court a pétition for a writ of habeas corpus, in which 
it was alleged upon information and belief that the relator was given 
a hearing before the inspectors of immigration upon January 8, 1920, 
and that at the conclusion of said hearing bail in the sum of $10,000 
was tendered to one of the officiais upon EUis Island, whereupon coun- 
sel was informed that the said hearing had not been satisfactory to 
the government officiais, for the reason that the relator had refused 
to answer the questions of the inspectors of immigration, upon the 
groUnd that he might be incriminated thereby. 

Attached to the pétition is an affidavit made by one Rose Weiss, an 
attomey at law, wherein the foregoing allégations are substantiated 
with considérable détail. In this affidavit the further averment is 
made that one of the officiais at EUis Island said that he did not con- 
sider the hearing a "proper hearing," and that until the said Weinstein 
answered the questions (put to him by the inspectors) his release on 
bail would not be permitted. Upon this pétition, and its supporting 
affidavits, a writ issued, and a return was made upon January 13, 1920. 

The return does not controvert the matter hereinbefore recited as 
being contained in the moving papers. It does, however, ask that the 
writ be quashed upon the ground (among a number of others) that 
the pétition does not allège facts sufficient to show that the proceed- 
ings by the Department of Labor upon its warrant of December 30, 
1919, hâve been terminated ; the theory being that until said proceed- 
ings, or at least a preliminary hearing, hâve been completed, or hâve 
been protracted over an unreasonable length of time, the writ of 
habeas corpus will not lie. 

The return then proceeds to recite the facts of the relator's arrest, 
and allèges that upon January 8, 1920, a hearing was commenced and 
the warrant ef arrest read to the relator. The hearing continued upon 
January 9, but has not, it is avérfe4 been completed. It is also stated 
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that the hearing will be speedily resumed and continued until ail tlie 
évidence in support of the charges contained in the warrant bave been 
presented, and until Gregory Weinstein shall hâve had a full and fair 
opportunity to présent such évidence as he may be advised. 

A transcript of the hearing so far had is made a part of the return, 
and from this it appears that the relator, aside from giving his name, 
âge, and country of birth, ref used to answer ail material questions put 
to him, for the alleged reason that his attorney was not présent at the 
hearing. Upon January 10 the alien was asked if he was ready to 
answer the questions, and he replied : 

"As I stated yesterday, 1 want previously to consult with my lawycr." 

The inspector then addressed the relator as foUows: 

"I will adjourn your case until 10 :30 Satnrday morning, Jannary 10, 1920. 
I liave informed you fully as to the charges upon which you are lield at 
Ellis Tsland, and also regarding the rule promulgated by the Acting Secretary 
regarding the appearances of eounsel in your behalf. Your hearing upon the 
lOth may be the last opportunity tliat will be afforded you to sliow cause, as 
directed by the Acting Secretary, why you should not be doportcd in conformi- 
ty with law." 

[1] The writ of the court having intervened upon January 10, the 
case was adjourned subject to the call of the government. The rule 
promulgated by the Acting Secretary, and referred to by the inspector, 
is as follows: 

"Preferably at the beginning of tlie hearing under tlie warrant of arrest, 
or at any rate as soon as such hearing bas proceeded sufficiently in the de- 
velopment of the facts to protect the govemment's interests, the alien .shall 
be allowed to inspect the warrant of arrest and ail the évidence on which it 
was issued, and shall be apprlsed that thereafter he may be represented by 
eounsel. The alien .shall be required then and there to state whuther he de- 
sires eounsel or waives the same, and his reply shall be eiitered on the record. 
If eounsel be selected, he shall be permitted to be présent during the further 
conduct of the hearing, to inspect and make a copy of the minutes of the 
hearing so far as it has proceeded, and to olïer évidence to meet any évi- 
dence theretofore or thereafter presented or adduced by the government." 

In passing I may say that I do not consider the validity, reasonable- 
ness, or propriety of this rule to be hère involved. The question for 
détermination is whether upon the foregoing facts the relator is now 
entitled to be released upon bail. 

In order to reach a conclusion, I do not consider it necessary to 
enter upon a discussion as to what are the constitutional rights of an 
alien arrested for déportation, which, of course, were it not for the Im- 
migration L,aw itself, would involve the alien's right to bail. I think 
the présent litigation may be decided solely upon the Immigration 
Law; that is to say, upon the warrant issued, its provision for bail, 
and the refusai of the Ellis Island officiais to abide thereby. 

[2] Section 20 of the Immigration Law (Comp. St. 1918, Comp. 
St. Ann. Supp. 1919, § 428914k) now in force provides : 

"Pending the final disposai of the case of any alien so taken Into custody, 
he may be released under a bond In the penalty of not less than $500 with 
securlty approved by the Secretary of Labor, conditioned that such alien 
shall be produced when required for a hearing or hearings In regard to the 



932 266 FEDERAL REPORTER 

Charge upon which he bas been taken into custody, and for déportation if he 
shall be found to be unlawfuUy within the United States." 

I do not question in any degree the warrant upon which this alien 
has been taken into custody, nor do I intimate that it was incumbent 
upon the authority issuing the warrant to fix bail, nor do I pass upon 
the alien's right to the présence of counsel. My inquiry is solely as 
to whether, bail having been fixed, it must, in the absence of sugges- 
tion as to its insufficiency, be taken. The urgency of the présent case 
and a number of others dépendent upon it precludes a lengthy discus- 
sion of what appear to me to be the principles of law hère applicable. 

I appreciate fully the power and authority of the executive depart- 
ments of the government in matters of déportation, and I should not 
consciously impair the lawful exercise thereof ; indeed, its mainte- 
nance is of the highest importance. Nevertheless, when the Depart- 
ment of Labor exercises its authority, and in so doing accords to an 
alien riehts and privilèges which the law says may be accorded to 
him, I fail to see why the alien is not entitled to their enjoyment. 

It is contended by the government that I hâve no jurisdiction in 
the instant case for the reason that, if the officiais of the Department 
of Labor, in whose custody the relator finds himself, act improperly, 
the relator's remedy is by appeal to a higher authority within that 
department. I think the sufficient answer to this argument is that the 
warrant of December 30, 1919, is the only authority for the arrest of 
Weinstein; that this warrant, within itself, contained a limitation of 
the power to be exercised under it ; and that to the extent that Wein- 
stein is deprived of his liberty in excess of such limitation he is un- 
lawfuUy detained, and is entitled to assert his rights by way of habeas 
corpus. 

Suppose, for instance, the proper authority at Ellis Island had, after 
hearing, found that an alien in a given case was unlawfully within the 
country and should be deported, and that the alien had exercised his 
right of appeal to the Secretary of Labor, who, upon examination of 
the record, reversed the finding of the local officiais and ordered the 
alien released. Continuing the illustration, suppose that, upon receiv- 
ing the order of the Secretary, the Commissioner of Immigration, 
either arbitrarily or otherwise, continued the alien in custody; could 
it then properly be argued that the alien should appeal for relief, not 
to the courts, but to the Secretary of Labor? I think that in such 
caSe habeas corpus would undoiibtedly lie ; and, if so, it will lie hère. 
In the case before me the Acting Secretary of Labor has directed to 
be donc a certain thing which the Commissioner has failed to do, 
and his failure so to do gives this court jurisdiction. 

It is suggested that the provision for bail contained iri the warrant 
becomes operative only when the government has completed itS pre- 
liminary examination. The section of the Immigration Law above 
quoted says that the bond shall be conditioned that thé alien shall be 
produced when required for a hearing or hearings. Thèse words, be- 
yond doubt, include any hearing, be if preliminary or otherwise, and 
I am forced to the conclusion that tîie extent of thé jurisdiction of 
the respondent over the relator was to take the latter into cu.sf ody, and, 
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pending his hearing, upon the présentation of a good and sufficient 
bond in the sum of $10,000, properly conditioned, to admit him to 
bail. This bas not been done, and the présent restraint of the relator 
is therefore unlawful. If I am correct in this conclusion my right to 
now act in the premises would seem to be supported by Gegiow v. 
Uhl. 239 U. S. 3, where at page 9 (36 Sup. Ct. 2, 3 [60 L. Ed. 114]) the 
court said : 

" * * * And when the record shows that a commissioner of immigra- 
tion is exceeding his power, the alien may be released on liabeas corpus." 

The relator hère, as was the case in Chin Yow v. United States, 208 
U. S. 8, 28 Sup. Ct. 201, 52 L. Ed. 369, was imprisoned for déporta- 
tion vvithout the process of law to which he is given a right. (True, 
Weinstein bas the right as a matter of grâce from the Department of 
Labor ; it is, notwithstanding, a right.) In "^le Greathouse, 10 Fed. Cas. 
1059, No. 5,741, the relator was imprisoned under the judgment and 
sentence of the court before which he sued out his writ, and he claim- 
ed to be entitled to his discharge by virtue of the presidential procla- 
mation of December 8, 1863. The application was resisted upon the 
ground that the court had no jurisdiction. The question was resolved 
to the contrary and the relator discharged. A right accorded by the 
executive himself was in controversy, and the court held that it had 
the right to vindicate the President's act of grâce. Why, may it be 
asked, bave I not the right hère to validate and make real a lesser act 
of grâce upon the part of an executive department? 

I sball therefore sustain the writ, unless, as directed by the warrant 
of déportation, the Commissioner of Immigration forthwith admit 
the relator to bail pending the completion of the hearings to be ac- 
corded the relator. 

The writs sued out by the relators Gendlin et al. are hereby similarly 
disposed of. 



THE PENN. 
THE LOR» BALTIMORE. 

(District Court, 10. D. l'ennsylvania. July 16, 1920.) 

Nos. 7, 8. 

1. Maritime liens ©=30 — Fumisher charged with notice of terms »f charter. 

A dry dofik Company, which furnished hibor, material, and equipment 
for makiiig stabllity tests of two steamers, ordered by government au- 
thority, but by no one authorized to represent the owner, and which had 
knov/ledge that the steamers were under cliarter, held bound by the terms 
of the charter, whicli required the charterer to pay ail expansés, and 
not entitled to a lien, either under Act June 2,3, 1910, §§ 2, 3 (Comp. 
St. §§ 7784, 7785), or under the gênerai maritime law. 
3. Maritime liens '^=>2â — "Other necessaries," in statute, construed. 

The words "other necessaries," used in Act June 23, 1910, §§ 2, 3 (Comp. 
St. §§ 7784, 7785), relating to maritime liens for repairs, supplies, and 
other neces.saries furnished to vessels, under the rule of ejusdem generis. 
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must be llmlted In their meaning to such things of the gênerai nature of 
repairs and supplies as are fit and proper for the use of the shlp. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Other.] 

•In Admiralty, Suits by the Norfolk Shipbuilding & Dry Dock 
Corporation against the Steamers Penn and Lord Baltimore. De- 
crees for respondents. 

Howard M. Long, of Philadelphia, Pa., for libelant. 
Thomas F. Cadwalader, of Baltimore, Md., and John Cadwalader, 
Jr., of Philadelphia, Pa., for respondents. 

THOMPSON, District Judge. The steamers Penn and Lord Bal- 
timore were, at the time of the matters averred in the libel, owned 
by the Baltimore & Philadelphia Steamboat Company, and were under 
charter to Charles W. Harrison and his assigns, and were being 
operated by the Washington-Southern Navigation Company, under 
assignment of the charter party, as passenger boats on the Chesa- 
peake Bay. In July, 1919, the Supervising Inspector General of the 
Steamboat Inspection Service of the Department of Commerce or- 
dered a local steamboat inspector, George L. Taylor, to make stability 
tests of both vessels. The vessels were taken to the shipyards of the 
Norfolk Shipbuilding & Dry Dock Corporation, libelant, at Norfolk, 
Va., and the stability tests were made under the supervision of In- 
spector Taylor. The purpose of the tests was to ascertain the stabil- 
ity of the steamers by determining the GM, or the height of the met- 
acenter above the center of gravity, and thereby détermine the sea- 
worthiness of the vessels for the carriage of an ascertained number 
of passengers. 

In making the tests, small narrow-gauge level tracks were installed 
on the decks of the vessels athwartships. Small trucks loaded with 
weights of given amount were placed on the tracks, which were 
moved from side to side across the vessel, in order that, when moved 
to given distances from a center, the déviation from the perpendic- 
ular caused by the listing of the vessel through the weight of the 
loaded trucks might be noted through the use of plumb Unes extend- 
ing into the hold. The trucks were loaded with junk, scrap iron, 
and any weighty material which happened to be about the shipyard. 
The tests were made at night. For the labor employed, consisting 
of carpenters, joiners, helpers, laborers, machinists, and blacksmiths, 
and for the material and equipment used, amounting in the case 
of the Penn to $1,229.35, and in the case of the Lord Baltimore to 
$1,562.82, the libelant has caused the vessels to be attached under 
libels for the furnishing of materials and repairs, claiming liens against 
the vessels by the gênerai maritime law and under the Act of June 
23, 1910. 

The Baltimore & Philadelphia Steamboat Company, as claimant, 
filed answers, denying that the materials, supplies, and repairs were 
furnished at the request of the owners of the steamers, denying that 
they were necessary and proper, denying that they were furnisherf 
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on the crédit of the vessels or of their ovvners, and averring that they 
were furnished at the sole instance and request of C. W. Harrison, 
or his assign, the Washington-Southern Navigation Company, the 
charterer of the vessels, denying that they constituted a lien on the 
vessels, whether by gênerai maritime law or by statute. 
The answers further set up : 

(1) The materials, supplies, and repairs were not furnished upon 
the order of the owner or owners of the vessels, or of a person by 
hini or them authorized ; 

(2) The libelant knew, or by the exercise of reasonable diligence 
could hâve ascertained, that because of the terms of a charter party 
the person ordering the supplies was without authority to bind the 
vessels. 

(3) That under the terms of the charter party, as the libelant, 
knew, or by the exercise of reasonable diligence could hâve ascertained, 
the charterer had agreed for himself or his assigns to provide and 
pay ail expense. 

(4) That the alleged materials, supplies, and repairs were not 
necessary, but were unusual and of such a character as to put the 
libelant upon inquiry as to the terms upon which the steamers were 
being operated. 

[1] The answers put the burden upon the libelant of proving the 
authority of the person ordering the labor and material for the sta- 
bility tests. This burden has not been met, as there has been no évi- 
dence to show upon whose order the work was done and the materials 
supplied. The Act of June 23, 1910 (Comp. St. §§ 7784, 7785), 
provides as follows: 

Section 2 : "The following persons shall be presunied to hâve authority 
from the owner or owners to procure repairs, supplies, and other necessaries 
for the vessel : The managing owner, ship's husband, master, or any person to 
whom the management of the vessel at the port of supply is intrusted. No 
person tortiously or unlawfully in possession or charge of a vessel shall hâve 
authority to bind the vessel." 

Section 3 : "The ofHcers and agents of a vessel specified in section two shall 
be taken to inelude such offlcers and agents when appointed by a charterer, by 
an owner pro bac vice, or by an agreed purchaser in possession of the ves- 
sel, but nothing in this act .shall be construed to confer a lien when the fur- 
nisher knew, or by the exercise of reasonable diligence could hâve ascertained, 
that because of the terms of a charter party, agreement for sale of the 
vessel, or for any other reason, the person ordering the repairs, supplies, or 
other necessaries was without authority to bind the vessel therefor." 

It does appear, however, that Mr. Guy, the superintendent of the 
libelant company, knew that the vessel was chartered by a company 
that was running a new line between Norfolk and Washington from 
the Chesapeake & Ohio piers. It is apparent that the work done upon 
the stability tests was not strictly included within the term "supplies, 
repairs, or necessaries." The knowledge on the part of Mr. Guy 
was sufficient to put the libelant on inquiry as to the existence ançl 
the terms of the charter party, but the libelant failed to make any 
inquiry and furnished the work and supplied the material to make 
the tests without any inquiry whatever. Having, therefore, been put 
upon inquiry, and failing to make the necessary inquiries, the libel- 
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ant did not acquire a lien against the vessels, even assuming that tlie 
labor and material furnished came within the gênerai head of "nec- 
essaries." The Valencia, 165 U. S. 264, 17 Sup. Ct. 323, 41 L. Ed. 
710. 

The services rendered in this case were not shown to hâve been 
necessary for the opération of the vessels, nor to hâve been a charge 
for which the owners would be liable under its charter party. While 
there may be a maritime lien for services rendered to a vessel, and 
there may be a presumption that such services were rendered on 
the crédit of the vessel, such as in the case of salvage or pilotage 
services, whether such presumption arises, or whether the lien ex- 
ists, dépends on the nature of the services and the circumstances un- 
der which they are rendered. The Alligator et al., 161 Fed. 27, 88 C. 
C. A. 201. In that case Judge Grey said : 

"There are maritime services which are usually rendered nnder clrcvim- 
stnnces wliicli malie them so e.ssential to tlie movement of a vessel, and to the 
performance of her primary function, as an insti'ument of commerce, that 
the admiralty law présumes they are rendered on the crédit of the vessel, iti 
the ab.sence of proof to the eontrary, and créâtes a maritime lien in their 
fàvor, independently of the question whether it be a domcstic vessel or not. 
Notable examples are the lien for pilotage services. The lien for seamen's 
wages, for towage services, and for salvage services. The reasons for the 
l'ule in thèse cases are obvions, and arise out of the necessities of the situa- 
tion. * * * xhc peculiar exigency of the situation in ail thèse cases, 
supplies the reason for the rule of presumption of lien, as It bas been long 
recognized in the administration of the gênerai admiralty law. The exigency 
for such services, as are above enumerated, so generally exists that the rule 
of presumption of lien is sometimcs dissociated from the, reason upon which 
It is founded. The service of a diver can be imagined as rendered under cir- 
cumstances so exigent as to conie within the riason of the rule of presump- 
tion of lien, as the service may liavo been necessary to prevent tlie immédiate 
ginklng of a vessel, but the service of the same diver in examining a sunken 
wreck, or the bottom of a ship lying in port, to discover whether its gênerai 
condition required that the ship should be docked, would corne within a différ- 
ent rule. So a towage service, as ordinarily performed, is a maritime service, 
which from the peculiar situation of the parties and of the circumstances of 
necessity surrounding it, and in the absence of proof to the eontrary, créâtes 
a presumption of crédit given to the vessel and a conséquent lien. But why, 
where the relation of the parties and the circumstances attending the per- 
formance of the service are différent from those ordinarily obtaining, should 
this same rule of presumption apply? If the reason ceases, why should not 
the law ceaseï" 

[2] The words "other necessaries," used in the statute, must, un- 
der the rule of ejusdem generis, be limited in their meaning to such 
things, of the gênerai nature of repairs and supplies, as are fit and 
proper for the use of a ship. The J. Doherty (D. C.) 207 Fed. 997. 
The libelant has failed to establish that the labor and material fur- 
nished were ordered by any one who under the law could bind the 
vessels by maritime lien. It has failed to show that they come within 
the terms of the Act of June 23, 1910. It does appear that the serv- 
ices vvere rendered and the supplies furnished under such circum- 
stances as to put the libelant upon inquiry which would hâve shown 
that under the charter of the vessels the repairs and supplies were 
to be at the expense of the charterer. 

The libels are dismissed. 
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PRIMOS CHEMICAL CO. v. FULTON STEEL CORPORATION. 
In re GILBERT. 

(District Court, N. D. New York. July 14, 1920.) 

1. Corporations «S^'SGSd) — Corporate offlcer's consent to receiver's appoint- 

ment does not estop him from enforoing claim for breach of employment 
contract. 

Consent by a corporate officer, who had a contract for employment by 
tlie corporation, to tlie appointment of a receiver, does not estop him from 
enforeing against the receiver tiis claim of breach of his contract. 

2. Corporations «S^^^SeSd) — Offlcer's contract of employment with receivers 

hclcl not to waive claim for breach of contract with corporation. 

Where receivers for corporation had been appointed by a court without 
jurisdiction, an officer who made a contract with the receivers for continu- 
ing his employment did not thereby waive a claim against the corporation 
for breach of his contract with the corporation, since he was only per- 
forming his duty to minimize damages. 

3. Coriiorations <Ê^=>76 — Stock subscriptions, void for want of required pay- 

nient, niay be ratified. 

A subseription for corporate stoclt, which is invalid, because not ac- 
companied by a 10 per cent, payment required by Stock Corporation Law 
N. Y. § 53, may be ratified by a subséquent payment by the subscriber. 

4. Corporations <Ê='565(5) — Evidence held to show payment by subscriber to 

corporation was not on a stock subseription. 

Evidence held not to show that a payment by claimant to the corpora- 
tion was a payment of a stock subseription, and therefore did not ratity 
the subseription, and render claimant liable for the balance. 

5. Corporations <©=»562(2) — Représentations of stock subscriptions to othere 

do not est«p attaek on validity. 

Représentations by a claimant that he had subscribed to stock of the 
corporation for whlch the receivers were appointed, made to others, who 
were thereby induced to .siibscribe for stock, do not estop the claimant 
from attacking the validity of the subseription, since the misrepresenta- 
tions resulted to the benefit of tlie corporation. 

6. Corporations <S=>308(6) — Sales manager of sted corporation held entitled 

to commissions only on steel delivered. 

Where the contract of employment of a sales manager for tlie steel cor- 
poration gave him commissions on orders which the corporation should 
fin, and which should be pa'd for, he was not entitled to commission for 
orders procured by him, which the corporation did not fiU, in tlie absence 
of fraud or bad faith by the corporation. 

7. Corporations <®=>559(1) — Appointment in valid proceedings does not tenni- 

nafe contract of employment. 

The appointment of receivers for a corporation in proceedings of a 
court which was without jurisdiction did not terminate the contract of 
employment of the sales manager of the corporation. 

8. Corporations <S=>5G5(1) — Claim for commission on prospective sales allow- 

abln, if its amount can be proved. 

The sales manager of a corporation can recover from its receivers the 
amount of prospective commissions under his contract, if he is able to 
establish such amount by proof. 

9. Corporations <S=5<)5(5) — VVide latitude granted in permittîng proof of 

Pi-ospcctive commissions. 

On the hearing of a claim against receivers by the sales manager of a 
corporation, wide latitude should be permitted to the évidence received te 

détermine the amount of prospective commissions ; but, notwithstanding 

»— , 
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such latitude, final décision is with the trier of fact whetlier the amount 
of prospective commissious liad been establisliod. 

10. C'orporatiftns ©='565(5)— Evidence held not to sustain claim for pro- 
spective commissiens. 

Evidence In support of the claim of a sales manager against the re- 
ceivers for prospective commissions, teuding to show the amount of tlie 
orders claimant could hâve procured, Is insufficient to establish the right 
to such commissions, where sales manager's contract gave hlm commis- 
sions only on orders flUed hy the corporation, and there was no proof 
that it could hâve fi.lled auy orders. 

11. Corporations <§='565(2)— Conti-act with sales manager iield to flx mini- 
mum compensation. 

A contract of employment as sales manager of a steel corporation, 
whlch provlded for payment of commissions, and guaranteeing the man- 
ager a drawing account of .$8,500 a year in addition to his expense ac- 
count, to be dediicted from the amount of his commissions, entitles him to 
a minimum compensation of that amount, so that he can recover it from 
recelvers of tlie corporation for the unexplred term of his contract. 

In Equity. Suit by the Primos Chemical Company against the 
Fulton Steel Corporation for the appointment of receiver. Report of 
spécial master, allowing claim of Joseph M. Gilbert, affirmed. 

bee, also, 254 Fed. 454; 255 Fed. 427; 266 Fed. 945. 

Bick, Godnick & Freedman, of Brooklyn, N. Y., for claimant. 
Wm. A. Mackenzie and Charles E. Spencer, both of Syracuse, N. 
Y., for receivers. 

RAY, District Judge. The spécial master has found the facts as 
f ollows : 

"First. That on or about February 19, 1918, claimant, Joseph M. Gilbert, 
and Fulton Steel Corporation, entered into a written contract, Exhlbit 1-A 
for the emploj'ment of claimant by Fulton Steel Corporation upon the terms 
and conditions and for the time as set forth in said Exhibit 1-A. 

"Second. On or about April 1, 1918, claimant entered upon his employment 
with Fulton Steel Corporation pursuant to said contract, and about one month 
thereafter was elected and became a director and the vice président of said 
Fulton Steel Corporation. 

"Thlrd. That on or about April 19, 1918, Fulton Steel Corporation duly 
ratlfled and confirmed said contract, Exhibit 1-A. 

"Fourth. That said claimant from April 1, 1918, continued to perform his 
dutles and to render work, labor, and services for Fulton Steel Corporation 
pursuant to said contract, Exhibit 1-A, until on or about November 29, 1918. 

"Fifth. On or about Oetober 14, 1918, such proceedlngs were had herein in 
the United States District Court, Southern District of New York, that a bill 
in equity praying for receivership of said Fulton Steel Corporation was iiled 
in said court, and said court appointed receivers of said Fulton Steel Corpora- 
tion. 

"Sixth. That on or about November 29, 1918, said recelvers so appointed 
by said United States District Court, Southern District of New York, en- 
tered into a contract of employment, Exhibit 1-V, under and by virtue of 
which claimant performed work, labor, and services for Fulton Steel Cor- 
poration until on or about December 20, 1918. 

"Seventh. That on or about December 17, 1918, such other proceedlngs were 
had in United States District Court, Northern District of New York, that a 
bill in equity was ftled therein, praying for a receivership of said Fulton Steel 
Corporation, aud thereupon said United States District Court, Northern Dis- 

<3=:5Por otlier cases see same topic & KBY-NUMBBR in ail Key-Numbered Digests & Indexée 
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trict of New York, appolnted receivers of said Fulton Steel Corporation, who 
ever since hâve been and now are acting as receivers of said Fulton Steel 
Corporation, and said Fulton Steel Corporation is and since December 17, 
1918, in such receivership. 

"Eighth. On or about December 20, 1918, said receivers of said Fulton Steel 
Corporation so appointed in said proceedings in the United States District 
Court, Northern District of New York, notifled claimant that his services under 
his said contract of employmcnt heretofore set forth were terminated, and 
therefore prevented said claimant from performing any work, labor, and 
services under his said contracts of employment. 

"Ninth. That claimant since December 20, 1918, bas been at ail times rcady 
and willing to perform ail tbe conditions, covenants and agreements on his 
part to be performed under and by vlrtue of said contract. 

"Tenth. That between the dates of April 1, 1918, and October 14, 1918, tho 
net sales of Fulton Steel Corporation invoiced, shipped, and paid for were 
in the amount of $138,484.70, upon which said sum claimant earned com- 
missions at the rate of 5 per cent, thereof, in the sum of $0,924.24, no part of 
which has been paid, except as hereinafter found, and which is now due and 
owing to claunant from Fulton Steel Corporation. 

"Eleventh. Between the dates of October 14, 1918, and December 17, 1918, 
the net sales of Fulton Steel Corporation, invoiced, shipped, or to be shipped, 
and paid for, or whleii will hereafter be paid for, were in the further amount 
of $80,923.70, upon which claimant has earned commissions at the rate of 5 
per cent, thereof, amounting to the sum of $4,046.18, no part of which has been 
paid, except as hereinafter found, and which now remains due and owing from 
Fulton Steel Corporation to claimant. 

"Twelfth. That the total amount received by claimant from Fulton Steel 
Corporation on account of his said services under said contract is $7,178.04. 

"Thirteenth. That since on or about December 17, 1918, claimant has been 
prevented from continiing and has been unable to continue his employment 
with Fulton Steel Corporation under and pursuant to the contract, Exhibit 
1-A, without fault on the part of claimant, and that since December 17, 1918, 
claimant has been ready and willing at ail times to perform ail of the cove- 
nants and agreements and conditions of said contract on his part to be per- 
formed. 

"Fourteenth. That prior to October 14, 1918, claimant signed and executed 
an agreement whercby claimant promised and agreed to take and pay for àt 
the rate of $100 per share 550 shares of capital stock of said Fulton Steel Cor- 
poration ; tliat at the time said claimant so signed and executed said agree- 
ment said Fulton Steel Corporation had been incorporated ; that no payment 
in any sum was ever made by claimant on account of his said subscription to 
said shares of the capital stock of said Fulton Steel Corporation ; and that 
claimant never subsequently ratified or conflrmed said attempted subscrip- 
tion so made by hini. 

"Fifteonth. That claimant has proved and has suffered prospective dam- 
ages for and on account of his being prevented from continuing his em- 
ployment under said contract, Exhibit 1-A, in the further sum of $21,250. 

"Sixteenth. That no part of the elaim of claimant herein is in any way sc- 
cured." 

And as conclusions of law the spécial master held : 

"First. That the receivership proceedings herein in United States District 
Court, Southern District of New York, were and are wholly illégal, void, 
and of no effect, and did not operate to terminale or breach the contract, Ex- 
hibit 1-A. 

"Second. That the receivership proceedings herein in United States District 
Court, Northern District of New York, breached the contract, Exhibit 1-A, on 
the part of Fulton Steel Corporation without the fault of claimant. 

"Third. That said receivership proceedings in United States District Court, 
Northern District of New York, did not so tcrminate the contract, Exhibit 1-A, 
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as to prevent daimant from recorering his provable damages for the breach of 
said contract. 

"Fourth. That the subscription of claimant attempted to be made by him 
for 530 shares of the capital of Fulton Steel Corporation was and is illégal 
and void. 

"Fifth. That claimant, Joseph M. Gilbert, has and has proved a valid claim 
and damages over and above the offsets and counterclaims against Fulton 
Steel Corporation as f ollows : 

5 per cent, on $138,4^.70 Ç 6,924.24 

6 par cent, on $ 80,923.70 4,046.18 

Damages for prospective profits for breach of contract 21,250.00 

Total $32,220.42 

"Sixth. That no part of same bas been paid, and is now wholly due and ow- 

ing from Fulton Steel Corporation to claimant, except the sum heretofore paid 

by Fulton Steel Corporation on account of said services of said claimant 

amounting to flie sum of .$7,178.04. 

"Seventh. Total claim and damages proved, $25,0.52.38, to the extent of 

which sum claimant, Joseph M. Gilbert, is entitled to share in the assets of 

Fulton Steel Corporation properly applicable thereto." 

The spécial master's mémorandum of opinion based thereon is as 
f ollows : 

"This is a claim of claimant, Joseph M. Gilbert, for damages under a con- 
tract entered into between Fulton Steel Corporation and claimant dated Feb- 
ruary 19, 1918. The contract is in évidence as Exhibit 1-A, and so far as is 
necessary to be stated in this discussion of Mr. Giibert's claim is In substance 
as follows: 

"Mr. Gilbert was to become gênerai sales manager of Fulton Steel Corpora- 
tion, In charge of the selling forces thereof. His compensation for his services 
was based upon the total annual sales made by the company, invoiced, shipped 
and paid for. T'pon such sales he was to bave a commission of 5 per cent, 
on the first $500,000 in any one year, and further commissions In varying 
amounts upon sales In excess of such sum. The contract further provided that 
the Fulton Steel Corporation guaranteed claimant $8,500 per year, to be 
paid in equal monthly Installments during the term of the agreement. This 
so-called drawing account was net for travellng expenses and selling expens- 
es, which were to be paid to Mr. Gilbert In addition to said drawing ac- 
count. The drawing account and traveling expenses were to be deducted at 
the end of the year from the commissions earned. The agreement was to 
talce effect not later than May 1, 1918, and was to continue until at least De- 
cember 30, 1920, after which It might be discontinued by either party giving 
the other a 6 months' notice in writing of such intention. The agreement 
further contemplated that Mr. Gilbert should become a member of the execu- 
tive committee, and gave him an option of subscribing to a certain amount 
of the stock of the corporation. 

"This agreement was accepted by Mr. Gilbert under date of November 19th, 
and he actually took up the duties of his position on or about the Ist of 
April, 1918. The contract was ratified and approved by the corporation on 
the 19th day of April, 1918 (Exhibit 1-B). On or about the Ist day of April, 
1918, Mr. Gilbert entered upon the duties of his office, and so continued until 
the recelvership proceedings hereln were begun. 

"October 14, 1918, the United States District Court for the Southern District 
of New York appointed recelvers of the corporation In proceedings begun In 
that district. Later a new proceeding and a new bill In equity was filed In 
the Northern district of New York on the 17th day of December, 1918, and a 
new set of recelvers were appointed by the court In said district. About 
November 29, 1918, Mr. Gilbert entered into an arrangement with the recelvers 
whereby he was to recel ve compensation at the rate of $708..S8 a month. Mr. 
Giibert's claim is based upon commissions alleged to bave been earned on 
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sales made by the company, and also upon damages for prospective profits 
which lie would hâve earned, had the company been able to carry out Its 
contract with him duriiig the time stipiilated. 

"Certain défenses, together with an alleged set-off and counterclaim, which 
are interposed by the receivers, will be flrst disposed ol. 

[1] "(1) The receivers contend that Mr. Gilbert, as an officer of Fulton Steel 
Corporation, aided in bringing about the receivership and acquiesced in It, and 
also acquiesced in the subséquent sale of the property to Ontario Steel Com- 
pany. Having done so, and so caused or aided in bringing about the condi- 
tion which made it impossible for Fulton Steel Corporation to fulfill its con- 
tract with him, that he is hère estopped from any claim for damages therefor. 
I do not agrée with this contention. No cases hâve been cited by the re- 
ceivers which sustain thoir position, and in the absence of précèdent I am 
loath to believe that such a défense is good in equity. So far as appears, Mr. 
Gilbert acted in good faith in this regard. The desperate flnancial straits of 
Fulton Steel Corporation fully justlfied him and bis brother ofïi'cers in seek- 
ing the aid of a court of equity. They would hâve been remiss in their duty 
apparently, had they not done so. At any rate, after anxious and protracted 
thought, after considering every other expédient, they came apparently to the 
honest conclusion that this was the only available resource left to their cor- 
poration. 

"If Mr. Gilbert is to be penalized for being active and diligent in conservlng 
the assets and in furthering the best interests of the corporation of which 
he was a director, the resuit will be not an équitable, but a most inéquitable, 
estoppel. The conscience of a court of equity will not, I believe, permit such 
a défense to be interposed, and I accordlngly report and find that such défense 
is not available to the receivers herein. 

[2] "(2) Nor do I think that Mr. Gilbert's contract of employment with the 
receivers was a waiver of any claim for damages. It was his duty to obtaln 
employment if lie coukl and so reduce his damages. His letter accepting the 
po.sition shows that he intended to reserve ail such rights to damages as he 
thought he had. 

[3] "(3) The receivers assert that Mr. Gilbert subscribed to $55,000 wortli 
of the stock of Fulton Steel Corporation after its incorporation, and while they 
admit that at the time of making such subscription he did not pay 10 per cent., 
or any other amount thereof, they say that subsequently he did make a pay- 
ment by check of $1,000 to apply upon said stock subscription, and that there- 
fore he ratifled the same. Mr. Gilbert, on the other h and, while admltting 
that he so subscribed, insists that the subscription is invalid, because he did 
not pay the statutory 10 per cent, thereof at the time when he made such 
subscription. He dénies ever having paid anything thereafter on account of 
said subscription, and insists that the spécial master hère is limited by the 
order appointing him to ascertaining the claim against Fulton Steel Corpora- 
tion, and cannot détermine any claim which the Fulton Steel Corporation may 
assert against claimant, whether by way of set-off or counterclaim. 

"I should be inclined to hold that, to the extent at least of a set-off, the 
spécial master has a right to make a findlng, as otherwise the court would 
get no enlightenment as to the actual amount, if any, due to claimant, and this 
apparently is the object of the référence. It is not necessary, however, for 
me to décide this proposition hère, as I bave found that the stock sub- 
scription was not valid when made, and was not subsequently ratifled by 
claimant. The Stock Corporation Law of the state of New York (Consol. 
Laws, c. 59, § 53 ) provides in regard to subscrlptions to stock as f oUows : ' At 
the time of subscribing, every subscriber, whose subscription is payable 
in money, shall pay to the directors ten per centum upon the amount sub- 
scribed by him in cash, and no such subscription shall be received or taken 
without such payment.' This provision has been many times construed by the 
courts of New York state. They hold that this provision of the section is 
mandatory, and Is not met by a payment by the subscriber of 10 per cent, by 
means of a check or a note. Harriman National Bank v. Palmer, 93 Mise. 431, 
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158 N. Y. Supp. 111; Hapgoods v. Lusch, 123 App. Dlv. 23, 107 N. Y. Siipp. 
331. 

[♦] "On the other hand, the courts hâve deelared that a subscrlption, al- 
thoiigh invalid In this regard, may be ratified by a subséquent payment of the 
subscriber. B. & J. R. E. Oo. v. Gifford, 87 N. Y. 294; Harris v. Wells, 57 
Mise. Rep. 172, 108 N. Y. Supp. 1078. Therefore, if Mr. Gilbert subsequently 
paid .'51,000 on his stock, he ratified his subscription and walved tlie initial 
illegality. But I think that the alleged payment of $1,000 Is not proved. Mr. 
Gilbert sets forth in détail the transaction in regard to the $1,000 eheck which 
the reeeivers insist was given as a part payment upon his stock. He says 
that at the time when money was due hlm on account of his salary and com- 
mission that he was in need of $1,000, and applied to the vice président, George 
Coffing Warner, for payment ; that Mr. Warner was unwilling to pay liim 
anythlng, owing to the fact that he was preparing a statement of the assets of 
the concern for the purpose of gctting further crédit or obtaining loans, and 
did not wish to deplete its apparent bank account; that finally it was agreed, 
in order to accommodate Mr. Gilbert, so that he could get the .$1,000 in cash, 
that the steel corporation should give Mr. Gilbert a check for $1,000, and that 
Mr. Gilbert should in return give his check to the corporation for a like 
amount ; that this was donc, and the check was finally paid. 

"Mr. Gilbert made a most favorable impression on me while on the stand. 
He appeared to be absolutely honest, straightforward, and frank ; nothing 
occurred or was brought ont on the trial which would justify me in holding 
that he did délibéra tely fabricate ont of whole cloth this circumstantial his- 
tory of the giving of the $1,000 check. I am strengthened in this conclu- 
sion by the significant fact that the reeeivers made no effort to impeach this 
testlmony by calling Mr. George Coffing Warner or Miss Dorn, the only other 
persons who knew of the transaction at the time It occurred. Nor did the 
reeeivers lack opportunity so to do. Both Mr. Warner and Miss Dorn were 
available, as Is proved by their being produced as witnesses in regard to other 
claims herein, The inference is strong that the reeeivers were aware that. If 
called, thèse people would bave corroborated Mr. Gilbert. It is true that 
Mr. Beaver testifled to an alleged admission by Mr. Gilbert, made subséquent 
to the event. Mr. Gilbert dénies having made any such admission, and, while 
I do not doubt the truthfulness of Mr. Beaver, I am constrained to belleve that 
he misunderstood what Mr. Gilbert said to hlm. 

[5] "One other phase of the stock subscription incident requires a brief 
comment. Two of the directors, Thomas H. Dinsmore and .lames T. McCleary, 
hâve testifled to conversations with Mr. Gilbert, In which Mr. Gilbert said to 
them that he had subscribed for $55,000 worth of stock of the corporation, and 
Mr. McCleary says that he was induced to take stock in the corporation be- 
cause of the fact that Gilbert had so subscribed. But this at worst worked 
no estoppel in favor of Fulton Steel Corporation against Mr. Gilbert. It is 
elementary that to constltute an équitable estoppel the acts or words of the 
parties sought to be estopped must hâve Induced the aggrieved party to do 
something or to refrain from doing somethlng to its détriment. 

"Hère, assuming that Mr. Gilbert was actually deceiving Mr. McCleary, the 
resuit was not a disadvantage, but a positive beneflt, to the Fulton Steel 
Corporation, because it operated to bring to It an additional subscription to 
its stock. But I prefer to belleve, and do belleve, that Mr. Gilbert was wholly 
Innocent of any déception in ail this. At the time he made thèse statements he 
doubtless thought that liis subscription was valid and enforceable. Later he 
consulted counsel, and, after then learnlng that he was not legally obligated, 
he elected to stand upon his légal rights. In this, too, I think he was morally 
justlfied, In vlew of the représentations made to him by Warner as to the 
conditional character of his stock subscription at the time he made it. 

[B] "With thèse contentions of the receiver disposed of, we corne down to a 
considération of the damages sustained and proved by claimant. Both parties 
agrée that Mr. Gilbert is entitled to recover commissions earned prior to the 
receivership in the Southern district. They differ, however, in the eomputa- 
tion. Mr. Gilbert claims commissions earned tluriug such period upon the 
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amonnl yl cont.racts for steel obtained, while thn receivers insist tliat he is en- 
tltled only to commissions on sales actually filled and paid for. In this I think 
the receivers are right. The contract explicitly so provides. Tliere is no évi- 
dence that Fulton Steel Corporation, or Its officers, willfuUy, maliciously, or in 
bad faith refused to accept and flU any of tlie orders effected through Mr. Gil- 
bert and his corps of salesmen. 

"Mr. Gilbert complains that the Company was mismanaged, and if it had been 
efBciently conducted it would hâve been able to care for ail orders; but Mr. 
Gilbert is bound by his contract. He did not bargain for commissions on ail 
orders which the Company ought to lill, but only for commissions on orders 
which it should fill, and which should be pald for. By his contract he was to 
become and did become one of the officers who were to shape its policies. He 
knew its condition, and could form his own estimate of its probable ability 
to tum out steel. He took his chances in this regard, and contracted vrith that 
in mind. In the absence of fraud or bad faith on the part of the company, 
he can recover only that for whieh he bargained. 

"The évidence shows that the gross sales of the company prier to the ap- 
I)ointment of the receivers in the Sovithern district of New York, October 14, 
1918, amounted $141,645.71. Out of thèse gross sales should be deducted the 
amount of goods returned and not pald for, amounting to $3,161.01, leaving 
net sales Ketween April 1, 1918, and October 14, 1918, of $138,484.70. Mr. Gil- 
bert is eiltitled to commissions of 5 per cent, upon this sum, and thèse amount 
to $6,924.24. 

"From the time of the reeeivership in the Southern district of New York 
to the date of the sale of the assets to the Ontario Steel Company, Fulton Steel 
Corporation filled orders which were elther paid for or are conceded to be 
good, and that they will be paid for, amounting in gross to the further sum of 
$101,732.24. From this sum should be deducted the amount of goods returned 
and not pald for, and various expenses connected therewith, amounting to 
$20,828.54, leaving net sales from October 14, 1918, to January 22, 1919, of $80,- 
923.70. Of the amounts received for sales during this period, .$19,861.51 was 
for orders taken during the reeeivership in the Southern district. 

[7] "The receivers contend that Mr. Gilbert should not hâve commissions 
upon this later sum, upon the ground that the reeeivership terminated the 
contract by opération of law, and that Mr. Gilbert can recover no damages 
accruing after that time. But, whatever was the effect of the reeeivership in 
the Northern district of New York, there can be no doubt that the reeeivership 
proceedings in the Southern district of New York were wholly invalid. This 
court bas so held, and by entertaining tlie new application for a reeeivership 
it necessarily ruled that the District Court of the Southern District of New 
York obtained no jurdisdiction in the prior proceeding. I think, therefore, that 
it is clear that Mr. Gilbert is entitled to 5 per cent, commissions on the further 
sum of $80,923.70, which amounts to $4,046.18. 

[8] " We are now brought to a considération of Mr. Gilbert's claim for prospec- 
tive profits. I think he is entitled to maintain his claim in this regard. The 
case of Pennsylvanla Steel Co. v. New York City Railway Co., 198 Fed. 735, 117 
C. C. A. 503. is one in the Second Circuit and would seem to be a compelling 
précèdent in this district. That case holds that a voluntary reeeivership does 
not operate so to dissolve the corporation as to terminate the contract, and 
déclares that under such circumstanees an existing contract which still bas 
a period to run is breached by the appointment of receivers, and the party 
contracting with such corporation has a claim for his prospective profits and 
damages. But the right to maintain such an action is one thing. Adéquate 
proof of damage justifying an award is another. The court in the above- 
cited case classifles claims as follows: '(1) Claims of which the worth or 
amount can be determined by recognlzed methods of computation at a time 
consistent with the expéditions settlement of the estâtes. (2) Claims which 
are so uncertain that their worth cannot be so ascertained. The second class 
of claims cannot be proved. They may be highly meritorious, but they cannot 
share in the esta te, because their amounts cannot be ascertained.' 

[9] "This case, together with many others cited therein, and to be found 
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elsewhere In the reports, ail agrée that in proving prospective damftges lati- 
tude must necessarily be given in the réception of évidence. Wakeman v. 
Wheeler & Wilson Mfg. Co., 101 N. Y. 205, 4 N. E. 264, 54 Am. Kep. 676. 
Proof of past earnings under the broken contract is admissible, and a certain 
amount of spéculation may be indulged in, ov/ing to the fact that often this 
Is the only évidence, and tlierefore the best évidence obtainable. 

"Applying this principle, the spécial master permitted claimant on the trial 
to enter into elaborate calculations, based on ail sorts of hypothetical condi- 
tions, past and présent, as to the amount of orders lie could hâve obtained dur- 
ing the balance of the stipulated time of his contract. Counsel for the re- 
ceivers protested vigorously that much of this évidence was merely 'dreaming' ; 
but I think, under the above rule, it was properly admitted. However, the 
same cases which déclare such évidence to be admissible ail agrée that its 
iweight and sufficiency is for the trier of the fact, and further that such 
évidence must not be whoUy spéculative and illusive, to support a verdict 
for anything more than nominal damages. It is useless to cite cases in which 
this class of évidence bas been held sufficlent or not sufflcient. Each stands by 
itself, like a négligence action in this regard. 

[10] "In the case at bar I cannot discover that necessary solid substratum 
of fact or probability which will permit me to flnd that the claimant would 
hâve been able to earn auy substantial sum as commissions under his contract. 
Even if his évidence be enough to justif.v finding that he could hâve obtained 
a certain amount of orders, yet he has wholly failed to show that Fulton Steel 
Corporation would hâve been able to flU any orders, and this he had to show 
to recover under the peculiar fonm of his contract. On the contrary, the évi- 
dence on the other case is overwhelming that, if Fulton Steel Corporation had 
not gone into the receivership, it could not hâve continued in business, and so 
could not hâve fllled any orders. Bear in mind that claimant's contract is not 
based on orders obtained, but is limited to commissions upon actual sales fiUed 
and paid for. Having so contracted, he cannot be heard to complain because 
the Company dld not meet with that degree of success which would enable it 
to fin the orders obtained by claimant. 

[11] "This would fiually dispose of ail claims for prospective profits based 
on commissions alone. But I do not think Mr. Gilbert's rémunération under 
the contract is wholly contingent upon commissions. His contract of employ- 
ment (Exhibit 1-A) starts off by saying that his compensation shall be based 
upon commissions on total sales made by the company invoiced, shipped and 
paid for, but it goes on to provide that the company guarantees Mr. Gilbert 
a drawing account of ?8,500 per year, to be paid in equal monthly installments, 
and that this sum is not for traveling or selling expenses, for which Mr. Gil- 
bert is to be reimburscd in addition to snid amount of $8,500 per annum. I 
can read this contract in no other way than that it provides for a minimum 
compensation in any event for $8,500 per annum, whether the commissions on 
sales amount to such sum or not. This is a very différent provision than the 
ordinary one for a drawing account, out of which a person is to reimburse 
himself for his expenses. 

"I do not believe that, if Mr. Gilbert had failed in any one year to earn 
commissions in the amount of $8,500 a year, the company could bave recover- 
ed from him any amount of such $8,500 which had been paid him. If this 
is so, then the real meaning and intent of the contract is that Mr. Gilbert was 
to recelve a salary of $8,500 a year, not based upon any commissions, and 
not contingent upon any commissions. I hâve found that this contract must 
be so construed. This being so, we bave a measure of damages for prospective 
profits due to the breach of the contract by the receivership, which is flxed and 
• determinable. 

"The agreement for the payment of $8,500 a year during the term of the 
contract is not contingent on the success or failure of the corporation, or upon 
anything else. It is absolute. Therefore I may find, and I do flnd, that if the 
contract had not been breached claimant would hâve been entitled to receive 
from Fulton Steel Corporation an amount equal to the sum of $8,500 per annum 
during the time when the contract would hâve run. Xhe earliest period at 
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wbicli the contract could hâve lerminated was July 1, 1921. The unexpired 
term of his contract is a few days over 2% years. I therefore fliid that he 
has and has proved that his profits iincler the unexpired term of the con- 
tract would hâve amounted to $21,230, and tliat this sum is the measure of his 
damages for such time. Mr. Gilbert is accordiugly entitled to the following 
amounts : 

5 per cent, on $138,484.70 $ 6,024.24 

5 per cent, on $ 80,923.70 4,046.18 

Damages for prospective profits 21,250.00 

Total $32,220.42 

Dednct fi-om thls sum the amomit of which is the total 
amount received by Mr. Gilbert during his entire period 
of employment as stipulated 7,178.04 

$25,0.j2.38 
— which I hâve found to be the total amount of the damages to claimant in 
this proceeding." 

I hâve arrived at the conclusion that the above findings of fact made 
by the spécial master should be approved and confirmed, and that his 
conclusions as above stated should also be confirmed, and the objec- 
tions to the confirmation overruled. 

There will be an order accordingly. 



PRIMOS CHElVnrAL CO. V. FLLTON STEEL CORPORATION. 
In re MILWAUKEE ELECTRIC CRANE & MFG. CO. 

(District Court, N. D. New York. August 9, 1920.) 

1. Contra«ts <S==>213(1) — Provision agaùist damage for delay does net extend 

time lor completing contract. 

Where a contract required the delivery of an electric crâne within 75 
days, a provision exempting manufacturer from liability for damage 
caused by delay beyond its control does not extend the term of contract, 
so as to authorize manufacturer to recover the contract price from 
buyers after delivery was delayed by prior war orders. 

2. Contvacts <S=>326 — Where loss is caused by fault of neither, the dcfsndant 

must pi-evail. 

Where neither party was to blâme for delay resulting in the loss in 
controvcrsy, défendant is in the better right, and must prevail. 

In Equity. Suit by the Primes Chemical Company against the Fui- 
ton Steel Corporation. Report of spécial master, denying a claim of 
the Milwatikee Electric Crâne & Manufacturing Company against the 
receivers confirmed. 

See, also, 266 Fed. 937. 

Joseph A. Corr, of New York City, for clrimant. 
Wm. A. Mackenzie and Chas. E. Spencer, both of Syracuse, N. Y., 
for receivers. 

^asFor other cases see Bame toplc & KBY-NUMBER In ail Key-Numbered Digests & Indexes 
260 F.— 60 
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RAY, District Judge. The spécial master has found the facts as 
follows : 

"First. That on or about July 20, 1918, claimant and Fulton Steel Corpora- 
tion made and entered into the wrltten contract, Exliibit 3 lierein, wiiereby 
claimant agreed to furnish and Fulton Steel Corporation to take an electric 
craue : that thé agreed sum to be pald by said Fulton Steel Corporation to 
said claimant for said crâne was $12,000, 50 per cent, of which was to become 
due and payable upon receipt of invoice and bill o£ ladlng by Fulton Steel 
Corporation, and the balance In cash 60 days from the day of shipment of 
said crâne to Fulton Steel Corporation ; that said contract further provided 
that shipment of said crâne by claimant should be not later than 75 days after 
receipt by claimant of complète data and O. K.'ed clearances ; that said con- 
tract further provided that claimant would use every reasonable means to 
make shipment within the time speclfled, but assume no liability for loss or 
damage arising from nonfulflllment of said contract by reason of lires, strikes, 
delays in transportation, or any cause unavoidable or beyond its control. 

"Second. That between the dates of July 20, 1918, and August 12, 1918, tne 
parties to said contract mutually agreed and did modify said contract, by 
changing certain of the spécifications for said crâne at agreed further com- 
pensation to claimant of ,$850, but not otherwise modifying the terms of said 
contract. 

"Third. That final and O. K.'ed clearances for said crâne in aecordance 
with said amended contract were mailed to claimant by Fulton Steel Cor- 
poration on or about the 18th day of August, 1918, and were received by 
claimant on the 19th day of August, 1918. 

"Fourth. That on the 19th day of August, 1918, claimant received from 
Fulton Steel Corporation a priority certiflcate from the War Industries Board 
of the United States, No. l'90820, permitting and authorizlng claimant to 
manufacture and deliver said crâne under class A-6 ; that said certiflcate is 
Exbibit 17 herein ; that on or about July 20, 1918, claimant contracted with 
the American Bridge Company for said American Bridge Company to manu- 
facture for claimant a portion of said crâne, to wit, the girder or bridge there- 
on, with certain appurtenance.s thereto, and sent to American Bridge Company 
certain drav^lngs and spécifications therefor in aecordance with the original 
spécifications of claimant's original contract with Fulton Steel Corporation. 

"Fifth. That said American Bridge Company did not deliver said girder 
and its fittings to claimant until December 11, 1918. 

"SIxth. That subséquent to July 20, 1918, and prior to the date when said 
girder was contracted to be dellvered to Fulton Steel Corporation, priority or- 
ders from the War Board of the United States government were received by 
claimant for other material and machines in process of manufacture by claim- 
ant, which priority certiflcates were of a hlgher classification than the priority 
certiflcate for the crâne to be manufactured by claimant for Fulton Steel 
Corporation. 

"Seventh. That subséquent to July 20, 1918, and before the time provided 
for the delivery of said crâne to said Fulton Steel Corporation, certain persons 
representing themselves to be officiais of the United States government visited 
the plant of claimant, and demanded and ordered that claimant proceed to 
manufacture and complète certain other crânes then in pro<;ess of manufac- 
ture by claimant, before nompleting the crâne to be manufactured and de- 
livered by claimant to Fulton Steel Corporation. 

"Eighth. That on or about December 19, 1918, at a time when claimant was 
in default in the delivery and manufacture of said crâne pursuant to its con- 
tract with Fulton Steel Corporation, said Fulton Steel Corporation, through 
its receivers, duly elected to rescind said contract, and gave due notice of such 
rescission to claimant. 

"Ninth. That claimant did not manufacture and complète said crâne until 
on or about December 24, 1918. 

"Tenth. That prior to July 20, 1918, the Fulton Steel Corporation contem- 
plated and had prepared, through the T. W. Price Engineering Company, In- 
corporated, a gênerai schome and plan for the extension of its plant. 
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"Bleventh. ïhat ttiere was comprehended In said sdieme and witliin thp 
scope of said extension a steel building ; tliat there was f urther comprehended 
in said sclieme and witliin the scope of the extension an electric erane of a 
10-ton capacity. 

"Twelfth. That said electric crâne was to be installed within and operated 
In said steel building ; that on the 15th day of August, 1918, said Fulton Steel 
Corporation entered into a contract with Levering & Garrigues Company foi 
the construction and érection of said steel building at the plant of Fulton 
Steel Corporation, Fulton, N. T. 

"Thlrteenth. That the electric crâne for which said Fulton Steel Corpora- 
tion contracted with claimant herein was the crâne which Fulton Steel Cor- 
poration contemplated installing in said steol building. 

"Fonrteenth. That said steel building referred to herein had not been com- 
pleted or erected on tlie 22(1 day of December, 1918, and bas never been com- 
pleted and erected at the plant of the Fulton Steel Corporation." 

And as conclusions of law the spécial master held: 

"First. That claimant, at and prior to December 19, 1918, had breached the 
contract for said electric crâne, by failing to complète and deliver said crâne 
to Fulton Steel (corporation within the time specified in the contract, Exhlbit 
3, as thereafter modified. 

"Second. That whilc claimant was in default, as set forth in the first find- 
ing of fact herein, Fulton Steel Corporation duly elected to and did resciud 
said contract, and gave due, timely, and suflicient notice of such rescission to 
claimant. 

"Third. That claimant bas failed to prove any just or légal claim or demand 
in any amount against Fulton Steel Corporation, which Is the subject-matter 
of Exhlbit 3 as modified. 

"Fourth. That the claim of claimant, Milwaukee Electric Crâne & Manu- 
facturing Company, herein, should be and is hereby whoUy disallowed." 

The spécial master's mémorandum of opinion based thereon is as fol- 

lows : 

"The written contract between claimant and Fulton Steel Corporation is 
dated July 20, 1918. It provides, în substance, for the manufacture of an 
electric crâne by claimant for Fulton Steel Corporation, with shipment to be 
made in from 60 to 75 days from receipt of complète data and O. K.'ed clear- 
auces from Fulton Steel Corporation. The contract also contains the foUow- 
ing clause : '"We will use ail reasonable means to make shipment within the 
time specifled, but assume no liability for loss or damage arising from non- 
fulflllment of contract by reason of lires, strikes, delays in transportation, or 
any cause unavoidable or beyond our control.' Certain modifications in the 
spécifications for the crâne were thereafter mutually agreed upon, but final 
complète specitications and O. K'ed clearances were mailed to claimant by Ful- 
ton Steel Corporation August 16, 1918, and received by it August 19, 1918. 

"Upon signing the original contract, claimant had subcontracte,d with 
American Bridge Company for the girder or bridge which formed an essential 
portion of said crâne. Correspondence ensued between American Bridge Com- 
pany, claimant, and Fulton Steel Corporation, through its engineers, as to 
modifying the spécifications for said girder. As a resuit of this correspondence 
spécifications for this girder were changed, and it was the final modifications 
of the spécifications which were received by claimant on August 19th. August 
21, 1918, claimant sent a new bill of materials to the American Bridge Com- 
pany; but it appears from the évidence that detailed drawings for the 
girder as modified were not sent by claimant to American Bridge Company 
l'or some time aftervi^ards, and the American Bridge Company protested against 
the delay. Fulton Steel Corporation had procured and sent to claimant a 
priority order from the War Board of the United States government permitting 
and authorizing the construction of the crâne under classification A-6. Claim- 
ant procured a priority certificate from the United States government per- 
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mitting American Bridge Company to construct tlie girder under classifica- 
tion A-5. 

"Tlie American Bridge Company failed to complète tliis girder, so that it 
was not received by claimant until on or abovit December lltli, and claimant 
did not finish tlie crâne until about the 23d or 24th of December, 1918. In 
the meantime Fulton Steel Corporation had gone into tbe hands of receivers, 
and on the 19th day of December, 1918, the receivers wrote the claimant, can- 
celing the contract. Xhere is notbing which shows that Fulton Steel Corpora- 
tion or the receivers extended the time for tbe completion of the contract. 
The letter signed 'S. S. Stevens,' of October 29, 1918, does not appear to bave 
been authorized by Fulton Steel Corporation or by the receivers. Even as- 
suming that it was so authorized, it was merely an ingiuiry as of that date, 
asking claimant how soon the crâne could be completed. Claimant apparently 
did not reply to this letter, and therefore did not accept the proposition there- 
in made. 

"Subséquent to the time of entering into this contract there is some évidence 
that claimant liad work on its hands covered by priority certillcates of a 
hlglier classification than that which governed the crâne in question, and there 
is some évidence that certain government officiais from the Watervllet Arsenal 
had visited claimant's plant and domanded that certain work beiug donc by it 
for the government be pushcd. It does not appear, however, that any of this 
other work for the government donc by the claimant coverod by ptiority 
certiflcates interfered with its part of completing the crâne. Conccdrdly the 
delay was occasioned by the failure of American Bridge Company to deliver 
the girder. Whetiur the American Bridge Company was delayed in furnish- 
ing the girder by orders from the Government does not appear to me to be at 
ail material. 

[1] "It will be observed that the clause in the contract, 'We will use ail rea- 
sonable means to make sbipment within the time specifled,' etc., provides 
agalnst damages to the purcbftser by reason of delay for the causes thereln 
specifled. It does not as.sume to extend the time of tbe completion of tbe 
contract because of any delays occasioned from such causes. But, even if it 
be assumed that claimant bas established tliat it was prevented from complet- 
ing the crâne witliin the time specifled in the contract by reason of the direct 
interposition of vis major, still I do not tliink it can recover herein. It is true 
that proof of such fact would protect claimant in an action brought against 
it by Fulton Steel Corporation for damag(\s due to delay (Moore & Tierney v. 
Roxford Knitting Co. [D. C] 250 Fed. 278) ; but hère the vendce attempts to 
use this principle, not as a shield, but as a sword, with which to compel de- 
fendant to accept or pay for the crâne. I know of no case which goes so far, 
nor bas one been cited to me. In the absence of procèdent, I am at a loss to 
discover on what theory défendant can be cast In damages. 

"Both parties contracted with knowledge of war conditions and of section 
120 of the National Defence Act (Comp. St. §^ 31ir>f-3115h) . Moore & Tierney 
V. Roxford Knitting Co., supra. Défendant, it is true, entered into the con- 
tract, knowing that priority orders to claimant niight render it impossible for 
claimant to deliver tlie crâne on time, and it knew, or was presumed to know, 
that in such event it could recover no damages for nondelivery. But tliis, I 
tliink, is as far as the implication goes. I can discover no légal or équitable 
principle which justifies tlie assumption that, sbould delay ensue which would 
prevent the exécution of the contract within the time limited, défendants by 
implication agreed to extend the time for delivery. Rather I think it must be 
beld that claimant, knowing the conditions, tïeliberately took its chances, and, 
despite tlie risk it knew it ran, entered into a contract of which time was of 
the essence. 

[2] "If it be argued that it is inéquitable to compel claimant to bear this 
loss, occasioned by tlie demands of the United States government, and not 
by any fault of its own, the answer is tliat it would be equally inéquitable to 
eomp'^l Fulton St(-ol Corporation to pay for a crâne which was not delivered to 
it witMn the time for which it contracted, and which would bave been of no 
use t'j it if it had talien it when it was ready for delivery. There seenis to be 
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uo reason In eqiiity or in law vvliy Fulton Stoel Corporation should be requiretl 
to bear the loss rathor tlian claimant. Assuming that neitlier was to blâme, 
the prlnciple that, as between plaintUï and défendant, défendant is in the 
better riglit, must prevail. 

"I aceordlngly fînd and report that claimant bas falled te provo a valid 
claim :r-;nnst Fnlton Steel Corporation, and that its claim should be wholly 
disallowed." 

I hâve arrived at the conclusion that the above findings of fact made 
bj' the spécial master should be approved and confirmed, and that his 
conclusions as above stated should also be approved and affirmed, and 
the objections to the confirmation overruled. 

There will be an order accordingly. 



ADAMSON V. ADAMSON. 

(District Court, E. D. Pennsylvanla. July 8, 1920.) 
No. 1973. 

1. Trusts iS^SS? — Cestuî que tnist has élection to accept or rejeet unauthoriz- 

ed investment. 

A trustée, wbo Invests money of his cestui que trust, not intrusted to 
him for the purpose of investment, asstimes the risk of proving that the 
investment was by authority ; otherwise, be makes it subject to the right 
of the cestui que trust to either take the investment or rejeet it and dé- 
nia nd the money. 

2. Principal and agent ■©==161(3) — ^Investment by agent held unauthorized and 

subject to rejection by principal. 

Défendant, who occupied a fiduciary relation to complainant and acted 
as her agent to reçoive money and propt^rty belonging to her, lield to 
ba\'e invested the same in the stock of a corporation without her au- 
thority, wbicb gave her the right at lier élection to demand repayment in 
money, of which right of élection she was not deprived by the fact that 
tbe agent acted in good faith, helieving that tbe principal approved or 
would approve of the investment made. 

In Equity. Suit by Agnes M. Adamson against William Adamson. 
Sur trial hearing on bill, answer, and proofs. Decree for complain- 
ant. 

Lester B. Johnson, of Philadelphia, Pa., for plaintiff. 

John A. Brown, of Philadelphia, Pa., for défendant. 

DICKINSON, District Judge. We dispose of this case by making 
gênerai findings, in the nature of a history of the case, covering both 
its fact and its juridical history, so far as may be necessary or helpful 
to an understanding of the application of the spécifie fact findings 
made and the conclusions of law reached with respect to the légal 
principles also applicable. We will follow this narrative statemeni 
with spécifie findings of fact and conclusions of law, and, in addition, 
will answer the requests for fact findings and conclusions of law sub- 
mitted by counsel. This gênerai history of the case will be blended 

©sjFor other cases see same topic & KSY-NUMBER in ail Key-Numbered Digests & Indexes 
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with such a discussion of the fact features as will disclose the grounds 
upon which the findings are made. 

History of the Case. 

Broadly stated, this case is an ilhistration of the disputes which al- 
most always are provoked whenever one person of business training 
and expérience undertakes, in a business transaction, to act without 
compensation for another person, who does not know his rights or 
what is for his real interests. The almost certainty of misunderstand- 
ings is emphasized when such a trustée is a man, and the cestui que 
trust is a woman, and doubly emphasized when there is a relation ei- 
ther of blood kinship or marriage between them. 

The évidence in this case would justify the finding, even if we were 
not asked by both parties to make it, that the relations between the 
plaintiff and défendant were relations of the utmost confidence and 
fullest trust, and that in addition to this a feeling of affection of one 
toward the other of such a degree that the plaintiff was in loco parentis 
and the défendant the intended récipient of the testamentary bounty 
of the plaintiff. Some sort of suspicion, it is true, is now cast upon the 
disinterestedness and the genuineness of the display of affection by 
the défendant, and some question raised of whether, in the transactions 
précèdent to those with which this cause concerns itself, and which led 
up to the latter transactions, the plaintiff had departed from the 
standard of disinterestedness in what he did; but thèse aspersions 
hâve no other purpose than to base an attitude of suspicions scrutiny 
of his actions. Ail we feel called upon to do is to meet what is in 
effect the joint request of both sides, by making the finding that this 
relation of trust and confidence did exist between the parties, and that 
the défendant, in dealing with the property of the plaintiff with which 
we are now concerned, was acting as trustée for the plaintiff. 

The plaintiff had succeeded to the ownership of shares of stock in a 
limited partnership or joint-stock company, known as M. L. Shoe- 
maker & Co., Limited, organized under the provisions of the Penn- 
sylvania act of assembly approved June 2, 1874. This concern was 
prosperous. Although it had those characteristics of a corporation 
which the law confers upon an organization of this kind, it was in real 
truth and fact a partnership or firm, and originally had been composed 
of those who were active in its business. The resuit was that the 
earnings of the business were distributed among those who managed 
its affairs in something like "just proportion to the source from which 
the profits sprang." In the course of years, however, by the death of 
.some of the members and the transfer of the shares in the joint-stock 
company, persons became entitled to a share of the earnings who con- 
tributed nothing to the success of the company beyond the use by the 
company of the capital which the share représentée. 

In conséquence of this changed relation of the partners to each 
other, the purpose came to the active partners to wind up the affairs of 
the joint-stock company and turn over its business to a new organiza- 
tion, membership in which was to be limited to those who were active 
in the management of its affairs. 
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Prelimlnary to the adoption of the liquidating resolution, and per- 
haps as preparatory to it, two policies were foUowed. One was to dé- 
clare very libéral dividends. Thèse were not limited always to the 
actual current earnings of the concern, and a draft was made upon 
the accumulated past earnings to make up the dividends wliich were 
declared. The other change of policy, and this was not adopted until 
a short time before the dissolution, was to pay what are characterized 
as unduly libéral salaries to the managing partners. The expected, if 
not unavoidable, resuit foUowed of discord among the members ; those 
who had not been brought inlo the project of the new organization 
looking upon the whole plan as a freeze-out and resenting it as such. 

We feel compelled to make the finding that the plaintiff, so far as 
she was capable of forming any definite purpose, was desirous of re- 
taining her interest in the business, and, so far as she was capable of 
an ûnderstanding of what the project on foot was, wished to be a par- 
ty to the new venture, taking in the new organization as large an 
interest as she could secure, limited only by what she was able to take, 
and this in turn being limited by what she had in the joint-stock Com- 
pany. Directly this représentée! 17 shares, subject to the payment of 
$17,000. For many reasons, one of which was her utter incapacity to 
attend to any business, and another of which was her expected absence 
on a trip to the Pacific Coast, it was arranged that her stock in the 
joint-stock company should be transferred to the défendant; she re- 
taining, however, her interest therein after payment of what was ow- 
ing thereon. There was another, and probably the controlling, purpose 
in making this arrangement, which may hâve been, and probably was, 
for obvious reasons, not disclosed to the plaintiff. This was that al- 
though, as already found, she desired to go into the proposed corpora- 
tion, which was to take over the business of the joint-stock company, 
the organizers of this second company were unwilling to hâve her with 
them. They were willing, however, and indeed desirous, of having the 
défendant with them, and having him take as large an interest in the 
new venture as he could take. This was the real inducement to the mak- 
ing of the arrangement which was made. It had as its resuit that 
with respect to the other stockholders in the new company the défend- 
ant was a joint owner with them, and the plaintiff had no concern with 
the affairs of the new company. With respect to the plaintiff and de- 
fendant, however, the défendant was the owner of that part of the 
stock which came to be issued to him, so far as the source of the money 
which paid for it came from sources other than the plaintiff; but, so 
far as the stock held by him was issued for a considération which flow- 
ed from the plaintiff of this part of the stock in his name, he was 
merely the holder of the légal title, the beneficiary interest therein being 
în the plaintiff. 

This brings us to the point of the dividing of the ways between the 
parties. The theory of the plaintiff is that the défendant was acting 
for the plaintiff in the mère capacity of an attorney in fact, clothed with 
authority and power to receive whatever the plaintiff was entitled to 
receive upon the liquidation of the affairs of the joint-stock company, 
and to account to the plaintiff for what was thus received. 
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The position of the plaintiff further is, and it may be hère fuUy 
stated, that the défendant must account to the plaintiff in money for 
what he received, and that he cannot account to her in shares of stock 
in the new company, without proof that the investment of the plaintiff's 
money in the stock of the new company was at her direction, or at 
least with her consent, and that the situation, as the défendant himself 
created it by what he did and what he failed to do, is such that the 
plaintiff has the rig-ht of élection or option to take either money or 
stock as she may choose. 

This is on the familiar doctrine that one with moneys in his hands 
belonging to another, who, without the authority of the one to whom 
ihe money belongs, invests it in a business venture, does what he does 
subject to the right of the person for whom he is acting to affirm what 
was donc and take the investment, or to disafiirm it and demand pay- 
ment of the money as if uninvested. 

The position of the défendant, on the other hand, is that a transfer 
of this stock was made to him for the express purpose and with the in- 
tent that he was thereby clothed with power to become a party to the 
reorganization scheme, investing therein for the joint-stock company 
and ail which was thus received. 

The affairs of the joint-stock company were in regular course 
wound up through liquidating trustées appointed for the purpose. A 
company was also incorporated, and the tangible assets, formerly 
belonging to the joint-stock company, together with its good will 
as a going business, were in due course sold to the corporation, who 
thereafter conducted the business. At this sale settlement was made 
by the liquidating trustées, allowing a crédit on the purchase price for 
what those of the members of the joint-stock company who were stock- 
holders in the corporation were entitled to receive ont of the assets of 
the joint-stock company, and the balance of the purchase price was re- 
ceived in cash. The liquidating trustées preserved a record of this 
settlement, by charging themselves in their account with the moneys 
thus actually received and charging themselves with what was not 
received as money, offset by a corresponding distribution crédit. There 
is, in conséquence of this, a differentiation which might be made be- 
tween what the défendant received from the liquidating trustées on be- 
half of the plaintiff in money and the amount of the crédit before men- 
tioned, which belongcd to her, not in money, but as if it were in money. 
As this crédit approximated one-half of ail to which the plaintiff 
was entitled on the dissolution of the joint-stock company, it might be 
found that the plaintiff received one-half of the fund with which he 
was chargeable in money, and the other half not in money, but as if it 
were money, and being in reality in a claim to the stock of the corpora- 
tion to a corresponding sum. 

Counsel for plaintiff and défendant, however, each and both havc 
asked us to disregard any such distinction, and each has expressed his 
willingness to stand or fall by the fînding which may be reached upon 
the whole transaction, as if the fund were ail represented by money 
dividends, which had been received by défendant from the joint-stock 
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Company and invested in stock of the new company. The practical 
situation presented is in conséquence this: 

The défendant, being called upon to account to the plaintiff, ac- 
lînowledges his HabiHty to account, and does so in effect by oflfering, to 
the défendant what we will call 660 shares of the stock of the cor- 
poration, at the par value of $100 each. This accounting the plaintiff 
rejects, by repudiating the investment of the moneys received by the 
défendant in this stock, and asserting the liability of the défendant to 
account, not in shares of stock, but in money. 

The relations of the parties are f urther complicated by another trans- 
action. As bas already been stated, the défendant was the intended tes- 
tamentary beneficiary of the plaintifif. She had made her will, by which 
she gave her holdings in the joint-stock company to the défendant upon 
the payment by him of $17,000, which was very much less than its 
estimated value. The sister of the plaintiff was then living. AU this 
was before the proposai to dissolve the joint-stock company. After 
the organization of the company, which succeeded the joint-stock com- 
pany, the plaintiff expressed her wish to change her will. This she 
did by a bequest to the défendant of stock out and ont. The sister 
was then deceased. 

There is a controversy whether what we hâve called the will of 
the plaintiff was by its terms the gift of the plaintiff's interest in the 
joint-stock company or in the corporation. This was followed or ac- 
companied by a gift inter vivos of the same interest, subject to the rés- 
ervation that the plaintiff should receive the dividends during her life 
(less the interest on the $17,000). 

There is a îike controversy over the averred and denied ambiguity 
of this gift with respect to whether it is in terms a gift of an interest 
in the joint-stock company or in the reorganization company. 

Much and practically ail of the testimony and évidence adduced on 
the part of the plaintiff has been directed to the acts and conduct of 
the défendant, in order to found an accusation that the défendant 
throughout ail his dealings with the plaintiff has confused what was 
donc for the purpose of blinding the plaintiff and hiding from any 
one who might attempt an investigation what the real trtUh of the trans- 
actions was. 

The testimony and évidence on behalf of the défendant, on the other 
hand, is directed to the showing that the défendant had acted through- 
out, not merely as a faithful trustée, but that the results of his steward- 
ship and the services rendered to the plaintiff, both in the settlement 
of her husband's estate and since, had been very much to her benefit. 
The défendant had, it was true, conducted himself in many respects as 
if the stock in this corporation had belonged to him, and not to the 
plaintiff. This, however, was only in his relations to other parties, and 
not with the plaintiff. There was good occasion for this. In the 
first place, the stock could not hâve been secured, if the plaintiff had 
:heen its avowed owner, because those who went into the new venture 
would not hâve associated themselves with the plaintiff. Another thing 
was that the défendant looked upon himself as the owner of- this stock, 
subject tQ the right of the plaintiff to receive the dividends thereon. 
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and this, under the provisions of tlie will and deed of gift, was the ac- 
tual situation. 

We deem it wholly unnecessary to go into any findings either of 
commendation or criticism of the défendant. Such findings would 
hâve no other practical resuit than either the vindication or condemna- 
tion of the défendant. The situation, as we find it to be, is this : 

[ 1 ] The défendant was and is in a fiduciary relation to the plaintiff. 
As her attorney in fact or agent he received moneys and property be- 
longing to her, which he still holds, and which he admits to hold, as 
trustée for her. It follows, as a conséquence, that he must account 
to her in money for what he has thus received, and he cannot compel 
her to accept of any investment which he may hâve made of this 
money, unless such investment was made at her direction, or with her 
knowledge and consent. A trustée who voluntarily invests the moneys 
of his cestui que trust (unless he is a trustée to invest and keep invested) 
puts himself in a position of assuming the risk of being able to show 
that the investment ^as made by authority of the principal, and if the 
investment was without authority, and a wholly voluntary one, he 
makes the investment subject to the right of the cestui que trust to 
either take the investment or reject it and demand the money. 

[2] It follows that this défendant is bound to give the plaintiff the 
option to take either the shares of stock in which her money was in- 
vested by him, or to demand the money thus so invested, unless the 
finding can be made that the investment was made by her direction, 
authority or consent. In transactions between parties who hold rela- 
tions of the character referred to, it is not enough that the trustée act- 
ed in good faith, and thought the cestui que trust was sat'sfied to hâve 
the investment made. The finding must go to the extent that the one 
to whom the money belonged directed the investment to be made, or 
authorized it, or consented to it, so far that it would be an inéquitable 
thing to repudiate the investment, and because of this the cestui que 
trust is estopped from the exercise of any choice of élection between 
the investment and the money. 

We are unable to make such finding in this case, and our conclusion 
in conséquence is that the plaintiff is not estopped from asserting the 
right of élection which she otherwise has. 

There is this further observation to be made, which brings us to the 
real kernel of this case. The défendant, as already observed, has 
made a very f rank avowal of his trust relations with the plaintiflf. He 
claims to hâve acted toward her at ail times with due fidelity, and that 
his management of her interests has been crowned with success. 
Naturally he répudiâtes the charges, both of bad faith and bad manage- 
ment. 

Whether it would be to the financial advantage of this plaintiff to 
accept of the stock which the défendant admits belongs to her, or 
whether it would be to her advantage to take her money, with the 
conséquence that the stock would belong to the défendant, freed and 
clear of ail trusts, is a question to which no clear answer can be given 
under such évidence as was presented. 

Counsel for défendant has stated, and this statement we now 
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put of record as full notice to the plaintiiï, that the stock is believed to 
hâve a greater value now than when issued. The défendant is there- 
fore perfectly free to offer to the plaintiff her choice of ownership in 
the moneys which bought the stock or in the stock itself. In answer le 
this offer, with the conséquent freedom which an élection to take the 
moneys gives to the défendant, the plaintiff has elected to take the 
money. Whether the stock or the money is the property of the plain- 
tiff, it is subject to whatever effect the deed of gift may hâve, the sub- 
stantial intendment of which was that the plaintiff should hâve a life 
interest, with remainder in the défendant. 

The conclusion reached is that, for the protection of the plaintiff, 
and of the défendant as well, a decree should be made finding défend- 
ant to hâve in his hands the moneys received by him from the liquidat- 
ing trustées of the joint-stock company, subject to whatever interest 
thereîn belongs to him under and by virtue of the agreement between 
the plaintiff and the défendant. We hâve not the figures before us 
from which the decree above suggested may be entered. We understand 
there is no controversy over thèse figures. The parties may submit 
drafts of a decree in accordance with the views above expressed, and 
the findings of fact and conclusions of law herewith submitted. We 
retain jurisdiction of the cause for the purpose of determining the 
form of this decree, in the event of the parties differing with respect 
thereto. 
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THE BISCAÏNE. 

(District Court, S. D. Florida. .Tuly 1, 1020.) 

1. Collision "S=>73 (1) —Mutual faults of dredge and tug. 

A dredge and a tug both held In fault for a collision between the tug 
and the pipe Une from the dredge to the shore, where the dredge wus 
not worklng and had notice in time to dlsconnect the pipe Une, and the 
tug, by stopping until the disconnection was made, could hâve avoided the 
injury. 

2. Collision <S=>130 — Interest not allowable for unnecessary delay in submis- 

sion of case. 

Interest on the recovery in a collision case disallowed, where the case 
had been peuding 12 years before submission. 

In Admiralty. Suit for collision by the Atlantic Coast Line Railroad 
Company against the tug Biscayne. Decree for libelant for half dam- 
ages. 

John L. Doggett, of Jacksonville, Fia., for libelant. 
N. P. Bryan, of Jacksonville, Fia., for respondent. 

CAL,L, District Judge. On September 19, 1906, a collision occurred 
between the tug Biscayne and the pipe line of the dredge Port Tampa. 
The dredge was engaged in deepening a channel in front of the docks 
of the libelant down the river from Commodore's Point, with her pipe 
running to the shore under the docks. 

On that morning the tug came down the river, passing the dredge 
to the eastward, and made fast to a three-masted schooner preparatory 
to taking her to sea. The schooner was loaded with lumber and draw- 
ing some inches over 16 feet. 

The libel was filed March 9, 1908, claiming damage to the dredge 
and pipe line by reason of the collision. There is nothing to show 
when the first testimony was taken. but additional testimony appears 
to hâve been taken on May 12, 1910, June 15, 1915, and Ôctober 8, 
1915, and déposition de bene esse of Arthur H. Hunter, in New York, 
June 1, 1915. 

Usually évidence in collision cases is contradictory and irreconcilable, 
when the testimony of the différent witnesses is taken soon after the 
accident, and the instant case is an examnle. The lanse of time be- 
tween the giving of the testimony but adds to the difficulty of arriv- 
ing at a satisfactory solution. 

The undisputed facts may be stated as follows : The suction dredge 
Port Tampa was anchored somewhere about the middle of the channel 
being dredged in front of the docks of the libelant, with her pipe line 
ont west to the land under the docks. On the morning of September 
19, 1906, the tug Biscayne came down the river from the south, passed 
on the east side of the dredge, to a dock below the dredge, for the 
purpose of taking a loaded schooner to sea. The tug made fast to the 
schooner, taking her alongside; the bow of the tug being toward the 
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stem of the schooner. She lay alongside of the schooner an hour or 
more. 

As I understand the situation, the channel to thèse docks was dredg- 
ed some 400 or 500 feet wide, with a depth of about 19 feet, although 
this depth was not continuons, and the dredge was engaged in deepen- 
ing this channel at the time of the collision. On that morning the 
dredge was not pumping, only two of her crew being aboard. The 
captain was ashore on business ; the other members of her crew were 
under the dock, making some repairs to the pipe Une. It was neces- 
sary for the tug to take the schooner up the river through this channel 
to the main channel of the river before she could go to sea. This 
could be donc, either by going to the eastward of the dredge (the way 
she came in) or through the pipe line. Recognizing the necessity for 
opening the pipe line to allow vessels to pass through, provision to do so 
was made by the dredge crew. 

The libelant claims that there was ample depth of water and width of 
channel for the tug to hâve taken the schooner to the eastward of the 
dredge. This is denied by the tug. It is also claimed by the libelant 
that the tug was négligent in not giving notice of her désire to hâve the 
pipe line opened in sufficient time to hâve this donc ; whereas, the tug 
claims to hâve given this notice on her way in by megaphoning to the 
dredge as it passed. 

I am not in position to say from the testimony before me whether 
there was sufifîcient depth and width of channel for the tug with the 
vessel to hâve passed to the eastward of the dredge ; but I think it is 
not necessary to décide this question, as the tug captain had a right to 
exercise his judgment as to the safest course to pursue, and had a 
right to hâve the pipe line opened for his passage, if in his judgment 
that was the safest. 

There are two questions to be answered in this case: First, was the 
tug négligent? and, second, if she was, was the dredge also négligent? 

[1] As to the first question, if the tug, without sufficient notice to 
the dredge to open her pipe line, ran into it in the light of day, there 
was négligence and liability for the damage occasioned ; or if she ran 
into the pipe line, even after such sufficient notice, when the same could 
hâve been avoided, there would be liability. Was sufficient notice given 
to open the pipe line? If the tug captain's testimony is true, notice was 
given in ample time, according to the testimony of ail the witnesses, 
to hâve had the pipe line opened ; but this was not done, and no at- 
tempt made to do so, until the mate heard the tug's whistle and ran 
ont on the pipe line with a wrench, but too late to accomplish his 
mission. At this time only the chief engineer and one oiler were 
aboard the dredge, and they came from the engine room to the deck, 
but made no eiïort to open the pipe line. It must be borne in mind that 
at this time the dredge was not pumping, and the pipe line was not in 
use, and obstructed navigation to the channel. 

The testimony of the respondent is to the effect that the tug and tow 
drifted into the pipe line; but it seems to me that the damage done 
by the collision, as testified to, shows that the tug and tow must hâve 
been going at a greater speed than would bave been the resuit of the 
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tide, just turned flood in that locality. It must hâve taken a very con- 
sidérable force to hâve broken the spud of the dredge. The p^osses- 
sion of the vvrench by the mate vvith which the pipe hne could be opened^ 
unaccounted for in the testimony, would seem to corroborate the testi- 
mony of the tug that notice that she expected to take the schooner 
through the pipe line was given those on the dredge. There is no 
doubt that a whistle was sounded by the tug, which is a matter of dis- 
pute. However, it seems to me that it was neghgence on the part 
of the dredge, under the circumstances, not to hâve its pipe Hne opened 
for navigation of the channel. There are no circumstances shown in 
the testimony which reheve the tug from the duty of avoidiiig the 
collision, or justifies the belief that it would be opened in time to let 
her through. Nor is any valid reason assigned why the tug did not 
reverse her engine, when it became apparent that the pipe line was in- 
tact, in time to prevent the collision. 

I am of opinion that both the tug and the dredge were guilty of nég- 
ligence contributing to the damage suffered. 

Now, as to the amount of the damage: The testimony shows that 
libelant claims the value of the timber out of which the spud was made, 
and this is allowed. It also claims wages for the crew and a carpenter 
in shaping the timber; the wages paid the carpenter is a proper élé- 
ment. It also claims an amount per day for the days the dredge 
was unable to operate, in which the wages of the crew is again consid- 
ered. It would be a double allowance of the wages for the crew of the 
dredge to allow the amount both in shaping the timber and also in 
Computing the amount lost by the dredge for the time she could not 
operate. Therefore I disallow wages to the crew in shaping the tim- 
ber, but allow $50 a day for the days the dredge could not operate ; 
the aggregate of thèse amounts to be divided by two, and a decree for 
this last amount to be entered in favor of the libelant. 

[2] Interest is asked by libelant on the amount decreed. It does not 
strike me as équitable to allow interest in a case like the présent, when 
the damage occurred in 1906, libel filed in 1908, and the case brought to 
a hearing in 1920, upon testimony taken from 1910 to 1915. 



THE CONISCLIPP 959 

(266 P.) 

THE COMSCLIFF. 

(District Court, S. D. Alabama. July 19, 1920.) 

No. 1772. 

Seamen <ê=>20 — Vessel entitled to offset against waçes cost of modical treat- 
ment for disease not eontracted în service. 

Wliere the alien mate of an American schooner, while indulging liis own 
vices on sliore, contractée! a venereal disease, and on arrivai in a port was 
sent by the médical officer to a marine hospital, the vessel, which was 
required by the government authorities to pay for his treatment, held 
entitled to ofCset such payment against wages due him. 

In Admiralty. Suit by Ernest Andersen against the American 
schooner Conischff. Decree for respondent. 

Alex T. Howard, of Mobile, Ala., for libelant. 

Stevens, McCorvey & McLeod, of Mobile, Ala., for claimant. 

ERVIN, District Judge. This is a libel filed by Ernest Anderson, 
seeking to recover $88 as wages for services rendered as mate on said 
schooner. There is no dispute about the fact that he was employed 
to serve as mate, and that he did serve in that capacity, and that the 
amount claimed was owing to him for such services. 

The vessel sets up in the answer, however, that Anderson is a citi- 
zen of Sweden, who has filed his déclaration of intention to become 
an American citizen, but has not yet been declared such ; that after 
he was employed, and entered upon the service as made, he eontracted 
a venereal disease through indulgence of his vices, and not from any 
cause or causes incident to his employment ; that when the vessel ar- 
rived at Mobile the disease had manifested itself, and the médical 
ofïicer, upon examination of libelant at Ft. Morgan, ordered him to 
be sent to the Marine Hospital îor treatment ; that he was sent there, 
and remained some time, until cured; and that the cost of his treat- 
ment at such hospital was $130.75, which the vessel was required to 
pay. 

It is well settled that, while the vessel is liable for the cure and 
maintenance of a sailor who is taken ill while serving the vessel, she 
is not liable for such maintenance and cure when the disease was eon- 
tracted from thé indulgence by the sailor in case of gross indiscrétion, 
or indulging his own vices. There is no dispute in this case about 
the fact that libelant eontracted the disease on shore in the indulgence 
of his own vices and not while in the service of the vessel. The 
question then arises whether the vessel has a right to set ofif against 
the libelant's demand for wages earned by him the amount she was 
forced to pay to the government for his maintenance and cure. The 
vessel makes no claim for anything more than the right to defeat the 
claim for wages sued on, though the amount they paid was in excess 
of the unpaid wages now due libelant. 

It is true in this case that libelant was not sent to the hospital at 
his own request, but that he protested being sent there. It is also true 
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that, under the législation by Congress in favor of sailors, he should 
hâve been entitled to treatment in the hospital free of cost; but, an 
appropriation not having been made by Congress sufficient to main- 
tain the Marine Hospital Service, it was found necessary to make 
charges for such services, and the charges, when made, were required 
to be paid by the vessel. 

In this case, Anderson not being a citizen of the United States, the 
vessel was required to send libelant to the hospital under the provi- 
sions of section 32 of the immigration laws (Comp. St. 1918, Comp. 
St. Ann. Supp. 1919, § 4289i4r), which provide: 

"That no alien, excluded from admission into the United States by any 
law, convention, or treaty of the United States, regulating the immigration 
of aliens, and employed on board of any vessel arriving in the United States 
from any foreign port or place, shall bepermitted to land in tlie United States, 
except temporarily for médical treatment, or pursuant to régulations prescrib- 
ed by the Secretary of Labor providing for the ultimate resnoval or déporta- 
tion of such alien from the United States. * * * " 

The claim of the answer for reimbursement is not based upon any 
request of libelant that he be sent to the hospital, but upon the doctrine 
of the gênerai maritime law, giving a right to deduct from the wages 
of an officer damages caused to the vessel by his wrongful act or f ailure 
to serve faithfully. Willard v. Dorr, Fed. Cas. No. 17,680; Scott v. 
Russell, Fed. Cas. No. 12,546; The T. F. Whitton, Fed. Cas. No. 13,- 
849; The Marjory Brown (D. C.) 134 Fed. 999; The Ellen Litde (D. 
C.) 246 Fed. 151. 

The vessel in this case was required under the fédéral régulations to 
send libelant to the hospital, and to pay the cost. This rèquirement 
grew out of the fact that libelant had contracted the diseasé while in- 
dulging in his own vices while ashore in Porto Rico, and this caused 
the immigration anthorities to order him sent to the hospital at the 
cost of the vessel, and it seems to me, while not being literally a fail- 
ure to serve faithfully, because in this case libelant did perform his 
services until he came hère, still it is of the same nature as a failure 
to serve, because the damages were caused to the vessel by libelant's 
wrongful indulgence in his own vices. The vessel certainly would not 
hâve been required to pay this cost, but for the wrongful act of libel- 
ant. 

The same question was presented and ruled on in the Alector (D. 
C.) 263 Fed. 1007, where Judge Waddill held, and I think correctly, 
that the ship had a right to be reimbursed the expense she had in- 
curred by deducting it from the wages due to libelant. 

A decree will therefore be entered, dismissing the libel, as the sum 
paid by the vessel exceeded the amount of the wages unpaid to the 
libelant. 
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PARKER et al. v. FIRST TRUST & SAVINGS BANK et al. 

(Circuit Court of Appeals, Ninth Circuit. September 7, 1920.) 
No. 3430. 

1. Master and servant "2=70(4)— Contraet of employment held not terminated 

by notice requesting new wage schedule. 

A contract between .an employer and a committee of employés flxing 
terms of employment, including the schedule of wages, which required 
either party desiring to change any of the régulations to give the other 
party 30 days' notice, held not terminated by a written notice by the em- 
ployés, requesting a readjustment of the wage schedule, and the employés 
are not entitled thereafter to recover for tbeir services on quantum 
meruit. 

2. Master and sen'ant ®='1C — War Labor Board's arbitrament of wage dis- 

pute held not bînding. 

An internrban railroad Company Is not bound by a décision of the War 
Labor Board, increasing the wages of its employés, where it had refused 
to submit the controversy to the board, because it had no funds with 
which to pay any increased wages, though its superintendent, in trylng 
to persuade the men to continue work, advised them to await the action 
of the War Labor Board. 

3. Master and servant 'S='16 — Submission of wage dispute to War Labor 

Board's arbitrament held not shown. 

The receiver of a railroad company Is not bound by décision of the War 
Labor Board, making an award of increased pay rétroactive, because his 
superintendent had informed the men he could do nothing towarfi increas- 
ing their pay until the War Labor Board rendered its décision, where 
thé receiver appeared before the War Labor Board and expressly declined 
to submit the matter to it. 

Appeal from the District Court of the United States for the North- 
ern Division of the Eastern District of Washington ; Frank H. Rud- 
kin, Judge. 

Suit by the First Trust & Savings Bank against the Spokane & 
Inland Empire Railroad Company, in which F. E. Connors was ap- 
pointed receiver of the défendant railroad company. A claim by 
Everett J. Parker and others against the receiver for rétroactive pay- 
ments of a wage increase was denied, and claimants appeal. Af- 
iirmed. 

Turner, Nuzu'm & Nuzum, of Spokane, Wash., for appellants. 

Silas H. Strawn and W. H. Jacobs, both of Chicago, 111., and 
Graves, Kizer & Graves and Post, Russell & Higgins, ail of Spokane, 
Wash., for appellees. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

HUNT, Circuit Judge. Claimants, appellants, are members of the 
Amalgamated Association of Street & Electric Railway Employés, a 
corporation, and worked as motormen and conductors for the Spo- 
kane & Inland Empire Railroad Company in Spokane. Claimants 
worked under an agreement made in July, 1918, between the corh- 
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pany and the executive committee of the association, wherein it was 
provided: 

"The foUowing rules and rates of pay effective February 8, 1918, will con- 
stitute an agreement between the Spokane & Inland Empire Kailroad Com- 
pany, Traction Division, and its conductors and motormen." 

After provisions for definite pay, it was agreed : 

"Either party desiring to change any of the foregoing rules or régulations 
shall give the other party 30 days' notice in writing of the change, or 
changes, so deslred." 

On July 8, 1919, the claimarits notified the défendant company that 
the men vs^ished "to reopen their agreement for further considération 
of the wage scale within the next 30 days." The company asked the 
men to submit a mémorandum of the changes desired to be made in 
the schedule then in effect. On August 5th the superintendent wrote 
to the claimants that the railway company was not in a position to 
incur additional expense at that time, and asked the men to postpone 
their demands for the présent. The claimants answered that an early 
settlement was requested "on a new agreement or offer to submit the 
proposition to the War L,abor Board for arbitration." On August 
14th, at a conférence between the company and the claimants, the 
superintendent of the company, Mr. ElHott, gave Mr. Parker, the 
président of the association of the employés, to understand that there 
would be no objection whether the claimants worked 8, 9, or 10 hours, 
but that it was entirely out of the question to grant an increase of pay 
owing to the financial condition of the company. Mr. Parker testified : 

"While he [Elliott] admitted that we should hâve more money, and he 
would like to grant it to us, that he could not do it, owing to the fact that 
he coiild not get the money. He had no way of getting the money to pay us, 
so there wasn't very mueh more said, except that he asked in what way we 
flgured we could increase the revenue of the company, and we told him that 
we had no way to increase the revenue of the company ; what we were in- 
terested in was the wages. And we proposed submitting this proposition 
to the War Labor Board. * • * A.nd Mr. Klliott partially agreed to 
that, but he asked us to defer action until he made a trip to Portiand and 
communicated with St. Paul, and that he would give us an answer when 
he returned." 

Witness said that a few days afterwards Elliott advised them that 
he had been unable to do anything with référence to the increase of 
wages at that time. The men had another conférence with the su- 
perintendent, and again proposed submitting the whole case to the 
War Labor Board for settlement ; but the company, by its agents, de- 
clined to do this, whereupon the men submitted the matter to the 
War Labor Board. This was in the latter part of August. The tes- 
timony was that at that time there was unrest among the men, and 
that further conférences were had. The superintendent of the rail- 
way company advised the men to go ahead and not delay rnatters, to 
change the runs a little, and not to discommode the company, as long, 
as their case was befof-e the War Labor Board. Witness said that 
on two prior contracts, where the men had asked new wage arrange- 
ments, the company had made the wages rétroactive to the date of 
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the expiration of the former agreement. On cross-exaitiination, Mr. 
Parker testified that the company had declined to accède to the de- 
mand in behalf of the men, and that the men had worked under the 
old wage scale, and were paid thereunder by checks in the usual f orm. 
One of the employés of the railroad company testified that the 
superintendent wanted the men to go ahead with the work, and — 

"he gave the men the impression that we were workiug under the Tacoma 
scale ; that our last agreement had heen signed under the ïacoma scale, and as 
we were working in the same district as Tacoma, and says whatever Tacoma 
was golng to get we were going to get, and as ail of our contracts were to 
be rétroactive, we were to be paid, and that the men would be taken care of, 
îï they stayed on the job." 

On January 10, 1919, suit in foreclosure of the mortgage of the 
railroad company was filed in the United States District Court by 
the First Trust & Savings Bank as trustée. Receiver of the property 
and assets of the corporation was appointed. On March 27, 1919, the 
War Labor Board made report, and after reciting that the receiver 
had declined to submit the matter, recommended that the wages of 
platform men be increased to certain specified rates and the receiver 
of the railroad company .should be permitted to charge higher fares 
on city and interurban lines. The receiver declined to act on the 
recommendation of the War Labor Board, but April 6th did make a 
horizontal increase of wage per hour for ail the men, and drew a 
contract for the men to sign, but up to the time of the hearing of the 
présent controversy the men had not signed it. The superintendent 
told the men that the proposed agreement was the best the company 
could do, but said nothing to the men about the agreement being 
rétroactive, but said he "hoped" that they would get their back pay. 

On April 7th claimants filed for unpaid wages for labor performed 
from August 8, 1918, to April 6, 1919, as recommended by the Na- 
tional War Labor Board March 27, 1919, and "agreed to in contract" 
with the company. The master disallowed the claims, and upon re- 
view the District Court held there could be no recovery upon a quan- 
tum meruit, or upon the ground that the railroad company and the 
receiver were bound by the décision of the War Labor Board. Claim- 
ants hâve appealed. 

[1] We find it impossible to arrive at the conclusion that the con- 
tract of employment between the association and the railroad company 
was terminated upon the expiration of the 30 days' notice, and that 
from the expiration of such notice the men became entitled to recover 
as upon a quantum meruit. The testimony of Mr. Parker does not 
permit of such a légal view. Even though the course pursued under 
prior similar contracts was that, when différences arose, adjustments 
of wages operated retroactively in favor of the men, the évidence as 
to this particular contract affirmatively shows that one of the parties 
positively refused to yield to any relinquishment, and stated as a ground 
inability to pay increased wages. 

[2] Nor can it be held that the railroad company was bound by the 
décision of the War Labor Board, for it is proven beyond ail ques- 
tion that the représentatives of the company always declined to sub- 
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mit the question of wages to the War Labor Board. The circumstance 
that the company refused to appear before the board, and that it re- 
frained from having any communication with it, but strangthen the 
conclusion that the railroad company did not intend to subject the 
matter to the arbitrament of that board. And as further évidence that 
the contract was kept ahve we hâve the circumstance that the men 
continued to work, accepted wages provided for vmder the scale em- 
bodied in the contract of February 10, 1918, and never made any 
agreement for increased wages with the company. It is not con- 
tended that there was a positive obligation on the part of the company 
to submit the matter to the War Labor Board, and we can deduce 
no rule of estoppel against the company because it knew that the men 
had appealed to that tribunal. We are inclined to believe that the 
représentative of the company was earnestly trying to persuade the 
men that they should keep on with their work ; but, inasmuch as the 
company had declined to submit to the War Labor Board, the advice 
to them that they should await the action of that body cannot be re- 
garded as acquiescence in any award to be made. 

Undoubtedly the first notice sent to the company was intended to 
make the question of wages the subject of conférence, with a view 
of making new agreements ; but the company made it plain that it 
would not accède to the requested increases. Afterwards the receiver 
increased the wages of the men on April 6, 1919, but declined to make 
the increase rétroactive. What we hâve said is intended to apply to 
any claims that the men might hâve for increase in wages prior 
to the date of the appointment of the receiver, or January 28, 1919, 
and leads to the conclusion that the contract obtained up to that time. 

[3] Counsel for the appellant urges that, even though the view of 
the court is against a right of recovery for time prior to the appoint- 
ment of a receiver, nevertheless there should be an award in favor 
of the employés from January, 1919, when the receiver was appointed, 
until March 28, 1919, and that such award should be at least what 
the War Board recommended, Mr. Parker testified that he conferred 
with Mr. Ganoway, super intendent, by direction of the receiver; that 
Ganoway said he could do nothing until the War Board had decided 
the matter then before it ; that in the meantime the board gave a dé- 
cision increasing the scale of pay, but not as much as the men had 
wanted; that the receiver, however, ofïered a flat raise, but not as 
much as was asked, but up to the time of trial the men had not ac- 
cepted it ; and that Ganoway did not say anything about the pay be- 
ing rétroactive, but "hoped" the men would get back pay. It is 
proven that the men were restless, and persistently sought for an 
increase of pay ; but, on the other hand, the receiver appeared before 
the War Labor Board on February 11 and 12, 1919, and expressly 
declined to submit the matter complained of by the employés to the 
board, and stated that as the receiver he was acting only with the f unds 
derived from the property in his hands, and that he would be unable to 
comply with any award made which increased expenses. 

It is apparent that, while the receiver Was trying to keep the men 
satisfied and hoped that they would get such increases as the War 
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Labor Board might advise should be paid them, still, when it came to 
action, he was explicit in stating the financial limitations which must 
control his action. Under the circumstances, a court can find no 
ground upon which to rest a décision which would ignore the terms of 
the contract or require the receiver to act otherwise than he did. 
Affirmed. 



CHICAGO GREAT WESTERN R. CO. v. BIWER. 

(Circuit Court of Appeals, EIghth Circuit. August 7, 1920.) 
No. 5548. 

Kailroads «^'SaSCg) — Automobile driver, whos« view was obstructed, held 
négligent in not stopping to listen. 

An automobile driver who approaelied a cro.ssing vvhere tlie view was 
obstructed. witliout stopping his car to li.ston, and was strucli by a train 
wliose approacli he did not hear, though its rumbliiig was heard by 
nnmerous witnesses at greater distances, was contributorily négligent as 
a matter of law. 

In Error to the District Court of the United States for the Northern 
District of lowa ; Henry T. Reed, Judge. 

Action by Léo Biwer against the Chicago Great Western Railroad 
Company. Judgment for plaintiff, and défendant brings error. Re- 
versed and remanded, with directions to grant new trial. 

Fred P. Carr, of Des Moines, lowa, George T. Lyon, of Dubuque, 
lowa, and Clifford V. Cox, of Des Moines, lowa, for plaintiff in error. 

M. E. Geiser, of New Hampton, lowa (Lee Elwood, of Elma, lowa, 
and Hurd, Lenehan, Smith & O'Connor, of Dubuque, lowa, on the 
brief), for défendant in error. 

Before CARLAND and STONE, Circuit Judges, and JOHNSON, 
District Judge. 

JOHNSON, District Judge. The plaintiff in error assigns the re- 
fusai of the trial court to direct a verdict in its favor as error, based 
upon the contention that the plaintiff below was guilty of négligence 
as a matter of law in ( 1) approaching the point of collision at a rate of 
speed of 8 to 12 miles per hour ; (2) failing to still the noise of his au- 
tomobile, so that he could hâve heard the approaching train. 

The plaintiff in error invokes the application of the familiar rule 
—stop, look, and listen before going upon a railroad track at a high- 
way crossing. The défendant in error claims the facts take the case 
out of the rule, or at least that the matter of the négligence of the 
plaintiff below was for the jury. 

The plaintiff below owned and operated a garage in the town of 
Elma, lowa. The garage was about 200 feet a little north of east of 
the railroad crossing. The garage faces west on Busti avenue. The 
line of railroad of the défendant company runs through the town 
in a slightly northwesterly and southeasterly direction. At the cross- 
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ing there is a switch track immediately east of the main Une. A few 
feet north of the crossing east of the main Une there are two switch 
tracks. Of thèse two switch tracks, the east track is called the loading 
track, and the west track is called the cut-off track. There is a plat- 
form east of the loading track, about 200 feet north of the crossing. 

At the time of the accident a freight car was standing on the eut- 
oflf track just beyond the frog of the two switch tracks, probably 
about 70 feet from the crossing. One, perhaps two, freight cars 
were standing on the loading track in the neighborhood of the plat- 
form. The exact number of cars on the switch tracks at the time of 
the accident, in the vicinity of the platform and north of the crossing, 
is in dispute. Whatever the number, they were sufîicient to eut off the 
view of the main line north of the car near the switch frog, except at 
one point referred to bj' the plaintifï in his testimony, and also by other 
witnesses in their testimony. Immediately north of the platform and 
east of the loading track were some coal sheds and a cernent hou.se, ex- 
tending north probably about 100 feet, which obstructed a view of 
the main line from the east side. 

Omitting immaterial matter and répétition, plaintifï tcstified in his 
own behalf substantially as follows : 

I lived at Elma, lowa, in April, 1917. I was doins a Uvery business at that 
time. Mr. Oldtiam came and asked me to take him ont west of town. I 
started eut witli him in an Overland car. It was in good condition. Mr. 
Oldliam got into the car, and I baclied ont of the garage to the north, and 
came around to the south, before I turned west and started to drive towards 
the railroad crossing. I loolfed to the south, to see if tliings were clear. I 
could see the traclis for half a mile or so, and there were no trains in sight. 
As I drove towards the crossing, I kept looking to the north. I paid attention 
to see whether or not a train was coming. After I had started towards the 
railroad track. there was one point where I could see between the cars across 
the track. That point was probable a couple of hundred feet north of the 
railroad crossing. There was no train on the main track at that time. As I 
drove on further, I kept watching, and when I got elose up I began to 
listen. North ot the crossing there were box cars. Before I started away 
from the garage, I didn't know that my view would be obstructed. As I was 
10 feet or so away from the main track, this train shot out from behind a 
box car. When I flrst saw it, it came shooting out from behind a box car, 
which stood on the track east of the main Une. The flrst side track is about 8 
feet east of the main line. There was no point, except the one point I bave 
testified to, where I could see the main Une north of the flrst box car. From 
the time I left the garage until I got onto the crossing I was watching ail the 
way. When I got to the main line, a train shot out from behind a box car. I 
had my foot on the clutch and brake, and reversed the car the flrst thing I 
did. When I approached the track, I dld ail I could to stop, and reversed be- 
fore I got to It. The train hit the front of the car. I didn't see the train until 
I was 8 or 10 feet from the main track. I was paylng attention, and didn't 
hear the train whistle nor the bell ring. There was no signal at ail. 

On cross-examination : 

The tracks of the défendant Company are probably 210 feet from tJie door 
of my garage. The situation bas been the same durlng the two years that I 
occupied the garage prior to the accident. During thèse years trains of the 
défendant railway frequently passed in both directions, and some of the trains, 
both passenger and freight, did not stop at Elma, and went through there 
pretty lively ; but I seldom saw them go through so fast without givlng any 
signal. I hâve at times seen both passenger and freight trains corne into Elma 
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without giving signais, and trains go through the town quite rapWly. When I 
lel't tlie garagp, I backed out ancT started— after I got turned around— np to 
the croKsing. I started in low and iiitermedlate, and went Into high when I 
was 60 or 80 feet from tlie garage. The railroad crossing is some little distancé 
elevated above the level of the road coming out of the garage, probably 41^ 
feet above the level of the road. The brakes vcere in perfect shape. After I 
got on niy way towards the crossing in high speed, I vyas going probably 
about 10 miles an liour. When I got close to the track, I was going about 8 
miles. The top was on the automobile, and it had a wind shield. The ca;' 
made sonie noise. After I left the garage I saw that there was no train froni 
the south, and was watching and paying ail my attention for a train froni 
the north, having in mind that a train might be along any time. If there arc 
no box cars in the way, you ordinarily hâve a view down the road for half a 
mile. As I approached the crossing, I saw my view was obstructed. I kept 
on driving, with the idea that I could see through. There was an openlng 
where I couUl see across the main line. It was probably 200 %et north of 
crossing. The openlng was probably 10 feet. At that time I was about 80 
feet from the crossing. I then proceeded on at 10 miles an hour, looking for 
another place where ï could see, and found no other place, until I got withln 
10 or 15 feet of the track. I found no other place I could see through, until 
I was 8 or 10 feet or so from the track, running about 10 miles an hour. I 
saw the train when I was about 10 feet from the main track. I did every- 
thing I could to stop, but was not able to stop before getting on the main line. 
At the time of the accident I did not hear the train before I saw it. I did 
not hear any one call to me to look out for the train. It was a still day as far 
as I remember ; there was no other noise about the yard as I started to cross 
rhe tracks, except the noise that the machine made and whatever noise the train 
made. I was listening as I approached the tracks, and did not hear the noise 
or rumbling of the train until it came out from the box car. As I approached 
the track I was trying ail the time to get a view of the main line, and to see 
if a train was coming. I knew that, if a through train was coming, it would 
be on the second track. I was unable at any time to get a view of the main Une 
until I was from 8 to 12 feet from the main line. 

Mr. Oldham, who was riding with the plaintiff at the time of the 
accident, was called as a witness, and corroborated the testimony of 
the plaintiff. The plaintiff called also a number of other witnesses, 
who were in the village at the time of the accident, and who observed 
the approachiiig train. None of them heard the bell ring or the whistle 
Sound. They estimated the speed of the train variously from 25 to 
35 miles per hour. Some of them saw the train approaching, and ail 
of them heard it. 

Dan Conway testified that at the time of the accident he was at 
the east end of the Chapman Lumber Company's yards, about a block 
north of the crossing. He said: 

"What attracted my attention to the train was the rumbling of it. I was 
about half a mile away from it." 

Charles Keefe, who was about 100 feet south of the crossing as the 
train approached, testified : 

"I saw the train and heard it, both." 

Henry Heinemiller was in front of Miller's store, about two blocka 
north of the garage. He testified : 

"The flrst I knew of the train was when it was up back of the stockyards 
a way, about three blocks from where I was standing. I heard it, but could 
not see it," 
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Richard Keefe, who was also at Miller's store, testified: 

"When I flrst heard the rumbling of the train, it was about half a mile 
north." 

Joe Biwer, a brother of the plaintiff, was at the garage at the time of 
the accident. He testified : 

"I saw the smoke of the train back of the cernent honse. AU I could see of 
the train was the smokestack. » * * When I flrst saw tlie train, I holler- 
ed to him [the plaintiff], 'Look out for the cars.' * * * There was no 
other noise at that tlme, besides the noise of the train." 

John Mahoney was at the garage, and he testified : 

"I heard the rumbling of the train. The flrst I could see of it was the 
smokestack^nd smoke over the cément house. * * « xt was the rumliling 
of It that artracted my attention. There was no other noise, besides the noise 
of tlie train. I suppose the automobile made a little noise. I heard the 
noise of the train above the noise that was made by the automobile. As the 
train approaçhed the crosslng, the noise of the train became louder." 

On this appeal it must be assumed that the défendant was négli- 
gent in respect to some one or more of the matters charged in the 
complaint. The sole question for otir détermination is : Was the 
plaintiff himself négligent in not having his machine under such control 
that he could hâve stopped it before reaching the main Une of de- 
fendant's railroad, and thereby hâve avoided the in jury sufïered by 
him, or was he at fault in failing to stop his car before reaching 
the main line of the railroad of the défendant company and listen 
for the oncoming train? 

The cars standing upon the side tracks were in plain view of the 
plaintiff as he approaçhed the crossing in his automobile. Except 
the one point testified to by the plaintiff, and referred to by other 
witnesses, where he caught a momentary glanée of the track of the 
main line of the railroad, the view of the main line track was ob- 
structed north of the south end of the car standing upon the cut- 
ofî track. Plaintiff did not rely upon the fleeting glance wliich he 
caught of the main line as he approaçhed the crossing, for he testi- 
fied that he continued to look, and as he drew near the crossing be- 
gan to listen for the approaching train. He says that he listened 
and did not hear. It is a significant fact that the witnesses testify- 
ing in his behalf, some located north of the crossing, one south of 
the crossing, and some east of the crossing, ail heard the approach- 
ing train, although it neither sounded its whistle nor rung the bell. 
Only the plaintiff and his companion, Oldham, failed to hear the 
rumbling of the approaching train. Assuming that they listened, as 
they testified they did, it must be that they failed to hear the ap- 
proaching train because of the noise made by the automobile in which 
they were riding. The duty of the plaintiff in the premises is not an 
open question in this jurisdiction. Davis v. Chicago, etc., Co., 159 
Fed :0, 88 C. C. A. 488, 16 L. R. A. (N. S.) 424; Chicago, M & St., 
«te, Co. v. Bennett, 181 Fed. 799, 104 C. C. A. 309. The court in the 
Davis Case, supra, said: 
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"The duty to stop is a relative one. It dépends upon the situation of the 
particular case, the knowledge the traveler has of the situation, and the 
relianee he niay reasonably place under the clrcumstances on his opportunities 
for seeing and hearing without taking the last précaution of stopping. The 
authorities are quite in accord on the proposition that, if the view is unob- 
structed, so that an approaching train, before it reaches the crossing, can be 
seen, there is no occasion for the spécial exercise of the sensé of hearing, 
listening, and therefore there is no reasou why he should stop for that purpose. 
On the other hand, if the view is obstructed, interfering with the sensé of 
sight, then he must bring into réquisition the sonse of listening carefully and 
attentively ; and if there is any noise or confusion over which he has control, 
such as that of the noise of the horses' feet, or the grinding sound of the 
wheels, or the ordinary noise of the vehicle, interfering with the acuteness of 
the sensé of hearing, it is his duty to stop such noise or interfering obstruction 
and listen for the train before going upon the track." 

This court, in the Bennett Case, supra, quoted the above language 
with approval, and continued: 

"The rule of law hère announced is just and reasonable ; it is supxwrted, as 
the quotations in the opinion in that case show, by the décisions of the 
courts in Railroad Co. v. Hogeland, 66 Md. 140, 161, 7 Atl. 105, 59 Am. Rep. 
159 ; Henze v. St. L., K. C. & N. Ry., 71 Mo. 637, 640 ; Blackburn v. Southern 
Pacifie Ry. Co., 34 Or. 215, 55 Pac. 225, 229 ; Chase v. Railroad, 167 Mass. 383, 
45 N. E. 911 ; Seefeld v. C, M. & St. P. R. Co., 70 Wis. 21G, 222, 35 N. W. 278, 
5 Am. St. Rep. 168; Shufelt v. Flint & P. M. R. Co., 96 Mich. 327, 55 N. W. 
1013 ; Stepp v. Chicago, R. I. & P. Ry. Co., 85 Mo. 235 ; Merkle v. Railway Co., 
49 N. J. Law, 473, 9 Atl. 080 ; and Denver City Tramway Co. v. Norton, 141 
Fed. 599, 607, 608, 73 C. C. A. 1, 9, 10; and we are unwilling to départ from 
or relax it. If the plaintifE had stopped his horses just before he drove them 
into their dangerous position, stilled the noise of their feet, of the wagon, and 
of the brakes, and then listened, he would probably hâve heard the approach- 
ing train and bave escaped his injury. If he had stepped ofC his wagon, and 
gone to the track before them, and looked to the east, he would certalnly hâve 
seen the coming train. Looliing where he could not see it, and listening while 
other noises preventcd his hearing it, were futile. It is no more the exercise 
of ordinary care to look and listen, when and where looking and listening are 
useless, than it is to fail to look and listen, where looking and listening would 
be effective. The évidence of the contributory négligence of the plaintiff was 
conclusive in this case, and the court below should hâve instructed the jury to 
return a verdict for the company." 

In addition to the authorities cited in the above quotation, the rule 
therein announced is supported by the following authorities: Askey 
V. C, B. & Q. Ry., 101 Neb. 266, 162 N. W. 647; Cathcart v. O. W. 
R. & Nav. Co., 86 Or. 250, 168 Pac. 308; Wash., etc., Ry. Co. v. Lacey, 
94 Va. 460, 26 S. E. 834; Wehe v. Railway Co., 97 Kan. 794, 156 
Pac. 742, L. R. A. 1916E, 455 ; Fluckey v. Southern Railway, 242 Fed. 
468, 155 C. C. A. 244; Lancaster v. Poster, 260 Fed. 5, 171 C. C. A. 
41 ; Rothrock v. Ala. G. S. Ry. Co., 201 Ala. 308, 78 South. 84; Ray- 
hill V. Southern Pacific Ry., 35 Cal. App. 231, 169 Pac. 718; Robi- 
son v.*0. W. R. & Nav. Co., 90 Or. 490, 176 Pac. 598. 

The increasing use of the automobile upon our public highways, 
and the constantly recurrii>g accounts of déplorable accidents re- 
sulting from collisions of automobiles with railroad trains upon 
public crossings, convince us that the rule of law announced hi the 
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foregoing cases is reasonable, and one which should not be departed 
from or relaxed. 

The judgment is accordingly reversed, and the case is remanded 
to the District Court, with directions to grant a new trial. 



ROBINSON V. J. R. WILLISTON & CO. 
In re ROBINSON. 

(Circuit Court of Appeals, First Circuit. August 30, 1920.) 

No. 1440. 

1. Bankruptcy <ê^=>Wl(5) — Materiaily false statement in writing, barring 
discharge, not created by infer»nce alone. 

Wliile a materiaily false statement in writing, barring banlirupt's dis- 
charge, cannot be conflned to a flnancial statement, but may include 
a statement for the purpose of obtainiug money or property on crédit, such 
false statement should not be created by inference alone from acts of the 
bankrupt. 

3. Banliruptey 'S=»4ft7(l) — Discliarge to be denied only for reasons ^pecifled 
in Bankruptcy Act. 

A discharge should not be denied a bankrupt, unless for reasons specifi- 
cally stated in Bankruptcy Act (Comp. St. §i 9585-9656). 
3. Banlsruptcy <S='40Î(5) — Giving wortliless eliecli not making "materiaily 
false statement in writing." 

The giving of a check on a bank in which the account of the bankrupt 
has been overdrawn does not constitute a "materiaily false statement in 
writing," within Bankruptcy Act (Oomp. St. §§ 9585-9656), relating to 
déniai of discharge. 

[Ed. Note. — For other définitions, seo Words and Phrases, Second 
Séries, Materiaily False Statement.] 

Appeal from District Court of the United States for the District of 
Massachusetts; James M. Morton, Jr., Judge. 

In the matter of Henry E. Robinson, bankrupt. From a decree deny- 
ing the discharge of said bankrupt, on objection of J. R. Williston & 
Co., he appeals. Reversed. 

See, also, 256 Fed. 55. 

Alvah L. Stinson, of Boston, Mass., for appellant. 

Lee M. Friedman, of Boston, Mass. (Percy A. Atherton and Fried- 
pian & Atherton, ail of Boston, Mass., and Thomas P. McKenna, of 
New York City, on the brief), for appellees. 

,' Before BINGHAM, JOHNSON, and ANDERSON, Circuit 
Judges. 

JOHNSON, Circuit Judge. The bankrupt was denied a discharge 
,on the ground that he had "obtained money or property on crédit upon 
a materiaily false statement in writing made by him" to the appellees, 
who were his creditors, for the "purpose of obtaining crédit from 
them;", . , 

<3=3For other cases see same topic & KBY-NUMBBR iû ail Key-Numberea Digests & Indexes 
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Other grounds of objection to the bankrupt's discharge were that 
he had, "with intent to conceal his financial condition, destroyed or 
concealed such records as he had, returned checks, duphcate bank 
deposit slips, receipted bills, and other books, documents, letters, papers, 
or mémorandum f rom which said condition might be ascertained," and 
that he had committed an offense punishable by imprisonment under 
the acts of Congress relating to bankruptcy. 

Both the référée and the learned judge of the District Court hâve 
found that none of thèse objections were sustained by the évidence. 
We are satisfied with thèse findings. In regard to the objection based 
upon the bankrupt having made a "materially f aise statement ' in 
writing," the référée and District Judge were not in accord, the refereé 
having found that a check given by the bankrupt to J. R. Williston & 
Co., drawn upon the International Trust Company of Boston, wheré 
he had no funds and his account was overdrawn, was not a "mar 
terially false statement in writing," contemplated by the Bankrupt- 
cy Act, and the learned judge having found that a check given un- 
der thèse conditions constitutes a "materially false statement in writ- 
ing." Both hâve found that the bankrupt obtained money or propr 
erty on crédit by means of said check, and that it was given to J. R. 
Williston & Co. for the purpose of obtaining crédit from them. 

The question presented for our considération, and the only one which 
we find it necessary to consider, is whether the giving of a check upon 
a bank in which the account of the maker has been overdrawn constir 
tûtes a "materially false statement in writing," as contemplated by the 
act, so that his dicharge should be denied him. 

The législative history of the amendment of 1910 to the Bankruptcy 
Act, by which section 14b 3 (Comp. St. § 9598), was inserted in its 
présent form, shows that Congress had in mind by a "materially false 
statement in writing" the statement of the debtor's financial condition 
which he might make for the purpose of obtaining money or property 
upon crédit. The House of Représentatives adopted in 1910 an amend;- 
ment which would make gênerai statements in writing made to mer- 
cantile agencies, if materially false, a bar to the discharge of the bank- 
rupt; but the Senate refused to concur in this amendment, and sub- 
stituted an amendment of its own, in which the House concurred, and 
which is as f ollows : 

"Or (3) obtained money or property upon crédit upon a materially fal^ 
statement in writing made by him to any person or his représentative for th<* 
purpose of obtaining crédit from such person." ; 

In its report the Senate Judiciary Committee stated that it considered 
the House amendment too harsh, and that "any tendency to make the 
Bankruptcy Act unduly harsh is to be avoided." 

[1] We agrée with the learned District Judge that a "materially 
false statement in writing" cannot be confined to a financial statement 
made by the bankrupt, or a- statement of his financial condition, and 
that it may include any "materially false statement in writing" made by 
the bankrupt for the purpose of obtaining money or property on crédit 
and by which said property or money is obtainçd; but we think such 
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false statement should not be created by inference alone from acts of 
the bankrupt. 

In re Oliner et al. (C. C. A. 2d Circuit) 262 Fed. 734, the following 
headnote is fully sustained by the opinion : 

"The provision of Bankruptcy Act, § 14b (3), Conip. St. § 9598, autliorizinsî 
refusai of discharge to a bankrupt who bas 'obtained property on crédit from 
any person upon a materially fal.^se statement in writing made to such person 
for the purpose of obtalning sucli property on crédit,' especially in view of 
its législative history, is not to be extended by construction." 

And again in the same circuit (In re Rosenfeld, 262 Fed. 876, 878) 
the court said : 

"The Bankruptcy Act Is very libéral towards the bankrupt as to bis dis- 
charge, and the act in so far as it relates to liis discliarge is to be given a 
strict construction in favor of the bankrupt. The purpose of the act is to 
release honest debtors from the burden of their debts." 

[2] We think this rule of construction is correct, and that a dis- 
charge should not be denied the bankrupt, unless for reasons specifically 
stated in the act. 

Congress was very careful to provide that the statements which 
should constitute a bar to a discharge should not only be false and 
material, but that they should hâve been made in writing, so that the 
bankrupt might not be deprived of the benefit of a discharge by évi- 
dence of any alleged oral statements. 

[3] Did the bankrupt in this case, by signing a check, which is sim- 
ply a request to a bank to pay to the payée a certain sum of money upon 
its présentation, make any "materially false statement in writing"? 
It is true that a check purports to be drawn upon a bank where the 
maker has funds or crédit, and from his act in giving the check this 
may be inferred. If the bankrupt had made an oral statement at the 
time the check was given, that it was good, or would be paid when 
presented, or that his account was overdrawn, but that he had made 
arrangements with the bank on which it was drawn by which it would 
be paid, none of thèse oral statements would bave been a bar to his 
discharge. 

We think it was the évident design of Congress to confine the ob- 
jecting creditor to the limits of a spécifie statement in writing made 
by the bankrupt, and that such statement cannot be extended beyond 
the fair and necessary meaning. This is the view taken of this section 
by the Court of Appeals for the Eighth Circuit in International Har- 
vester Co. of America v. Carlson, 217 Fed. 736, 133 C. C. A. 430. In 
this case the bankrupt had made a financial statement, and under the 
head of "assets" upon one page had listed certain property which he 
possessed and stated its value ; and upon another page, under the head- 
ing of "business liability," there were numerous subheads, such as 
"Owing for merchandise, notes, or accounts past due, owing to banks, 
borrowed money other than bank, taxes, rent, or other bills payable," 
etc., and opposite thèse varions items was a column for the insertion of 
the proper amount. He left the schedule of liabilities entirely blank in 
the statement, and it was contended that, because he had donc so> 
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he had stated that he owed nothing that could properly come under 
either of thèse heads, whereas, in fact, he was indebted in considér- 
able sums under each head; and the court said (217 Fed. at page 739, 
133 C. C. A. 432) : 

"We do not think that an omission constitutes a 'material statement,' with- 
in the meaning of section 14 of the Bankruptcy Act. There is notliing In any 
other part of the form whlch déclares that blanks unfiUed are to be construed 
as representing that nothing is owing under the heading. A 'material state- 
ment' means, not a blank, nor an inference from a blank. There must be a 
direct statement, either négative or positive, which is false, to justify the 
déniai of the bankrupt's discharge." 

We think this is the correct construction to be placed upon this 
section. In Re Rea Brothers (D. C.) 251 Fed. 431, District Judge Bour- 
quin held that a check drawn upon a bank where the maker had neither 
money nor crédit, while a false représentation, was not a false state- 
ment which will defeat the bankrupt's right to a discharge. 

While we do not fuUy concur in the distinction, which is made by 
the learned judge, between a false représentation and a false state- 
ment, we think the conclusion that he reached was right. No other 
reported case has been cited by counsel, and af ter a caref ul examination 
we hâve been unable to find one in which the exact question which 
we are considering has been before the court. 

The decree of the District Court is reversed, with costs to the appel- 
lant in this court, and the case is remanded to the District Court for 
further proceedings not inconsistent with this opinion. 



MICHIG.4N MUT. LIFE INS. CO. v. THOMPSON. 

(Circuit Court of Appeals, Second Circuit. June 9, 1920.) 
No. 214. 

1. Insurance <S=>79 — Grounds for termination, specified in agency contract, not 

exclusive. 

An agency contract, fixing no time for duration, but specifying certain 
grounds for whieli tlie company miglit termlnate the relation, did not, 
by implication, exclude any other ground for termination. 

2. Insurance <S?=>84(4) — Agent had no vested right to commissions on renewal 

premiums. 

An agency contract, specifying the amount of commissions on flrst- 
year business and on succeeding years' collections, and providing that 
the agent "wlU not collect renewal premiums, unless upon receipt fur- 
nished to him for that purpose," gave the agent no vested interest for com- 
missions on renevcal premiums, on termination of the agency by the Com- 
pany. 

3. Contracts «S^SlSd) — Terminable at will, where duration is not flxed. 

The gênerai rule is that contracts not expressly made for flxed perlod 
are terminable at the will of either party. 

In Error to the District Court of the United States for the Western 
District of New York. 

^=3For other cases see same toplc & KEY-NUMBBR in ail Key-Numbered Dlgesta & Indexes 
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Action by Albert T. Thompson against the Michigan Mutual L,ife 
Insurance Company. From a judgment for plaintiff, ■ défendant 
brings error. Reversed. 

Moot, Sprague, Brownell & Marcy, of Buffalo, N. Y. (W. V. Moot, 
of Buffalo, N. Y., and J. V. Oxtoby, of Détroit, Mich., of counsel), for 
plaintiff in error. 

Herbert J. Stull, of Rochester, N. Y., for défendant in error. 

Before WARD, HOUGH, and MANTON, Circuit Judges. 

WARD, Circuit Judge. [1,2] April 14, 1902, Thompson asrreed 
with the insurance company to take over the business of the coi^ipany 
at Rochester then conducted by one Doescher, and to pay the 
Company any indebtedness due by Doescher for advanced commis- 
sions for premiums on Provident policies due after that date not set- 
tled for by him, in considération whereof Thompson was made the 
company's gênerai agent at Rochester and vicinity, in accordance 
with a contract made between him and the company on the same day, 
the material provisions of v^^hich are as f ollowrs : 

"For and in considération of tlie services above described, and in compensa- 
tion in full therefor, the said Michigan Mutual Life Insurance Company hereby 
agrées to pay the said party of the flrst part a commission upon ail business 
taken by him and paid for in cash, according to the following schedule, which 
shall be the commission basis of this agreement." 

Then follow a table describing the varions classes of policies issued 
by the company, followed by thèse words in writing: 

" N onparticipatmg policies (regular, 65% on the first-year business and ^% 
on suceeeding years' collections. Fr'ivident policies, 75% on first twelve suc- 
cessive monthly installments of premium paid in cash and 20% on ail follow- 
ing successive installments of monthly premiums. The company wiU allow 
the sum of $25.00 per month for office expansés up to January 1, 1903. 
* • • 

"It Is further understood and agreed that ail commissions shall cease after 
the first full annual premium has been coUected, and the above-named com- 
missions shall not be allQVs'ed on the second or any subséquent annual pre- 
mium. And the said comïiany agrées to pay said party of the first part a col- 
lection fee of 7% per cent, upon ail second and subséquent years' premiums 
collected by him in cash, except on nonparticipating and provident, as above 
mentioned. » * « 

"It is further dlstlnctly understood and agreed that the party of the first 
part is not authorlzed to make, alter, or discharge contracts, waive forfeltures, 
name an extra rate for spécial risks, or bind the said company in any vfay 
vyhatever, whether in référence to policies of Insurance, or to advertlsing, 
printing, rent of office, or any other expense of business ; and the party of the 
first part hereby stipulâtes that lie will not thus undertake to act for the said 
company, or to make it responsible for any such act, and that he vAll not col- 
leot renewal premiums, unless upon recmpt furnished to him for that purpose, 
his duties belng simply such as are described In thls agreement, and in tne 
rules and instructions of the said company, and that he wlU not deliver poli- 
cies or renewal receipts, except on payment in cash of the premiums, or settle- 
tctènt, by good note as provided in hls instructions. 

"In case the party of the first part shall violate any of the provisions of this 
agreement, or fall to reasonably increase the business of the said company, the 
party of the second part may at any tlme terminate this agreement. Should 
the party of the first part, by himself, or by collusion with any médical ex- 
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amiiier, policy holder, applicant for a policy, or any otlier person, defraud the 
said Company, or wrongfuUy increase the llabilitles by any corrupt act or false 
représentation, or attempt thus to defraud, or wrongfully increase the liabili- 
ties of the said company, or should he fail to remit to the said company, as 
required by this a?reement, money collected by him, or to make every or any 
report required of him, then in every such case ail rights of the said party of 
the first part under thi.s agreement shall beeome and be forfeited to the said 
company, and the said company shall thereupon be discharged from every 
liability to the said party of the first part." (Italics ours.) 

This agency continued until January 1, 1907, at which time the com- 
pany discontinued its business in New York, and on December 31, 
1906, the company and Thompson entered into another agreement, the 
material provision of which is : 

"That the saiù party of the first part, in considération of the covenants and 
agreements of the said party of the second part herein contalned, hereby 
agrées to engage In the service of the said party of the second part in the ca- 
pacity of collecting agent of such collections of premiums of company on 
business now on the books of said company in Rochester, N. Y., and vieinlty, as 
the renewal receipts may be sent to him from time to time for that purpose, 
and to deliver said renewal receipts to the persons entitled to the same when 
said premiums are lawfuUy paid in accordance wlth the rules of said com- 
pany." 

This arrangement continued until April 20, 1918, when the com- 
pany discontinued the agency and notified ail policy holders to remit 
their premiums to the company's main office at Détroit, Mich. Thomp- 
son signed this second agreement upon the assurance of the company 
that it was terminable only upon the same conditions as was the orig- 
inal contract of 1902. Thus the question of law is presented whether 
under the original contract Thompson had, as he claims, a vested in- 
terest for commissions on renewal premiums on policies obtained by 
the Rochester agency, whether collected by him or by the company, 
or whether, as the company contends, he was only entitled to a col- 
lection fee or commission on renewal premiums collected by him in 
cash for which the company sent him its receipts to be delivered to 
the policy holders. The trial judge charged the jury that Thompson had 
such a vested interest, and left as the only question for their déter- 
mination the amount he was entitled to recover. 

If the contract of December 31, 1906, exclusively regulated the re- 
lations of the parties, it is clear that Thompson had no vested in- 
terest, but only a right to a collection fee on premiums collected by 
him in cash against receipts furnished to him by the company. How- 
ever, assuming that it was understood between the parties that the 
contract was intended to secure the same rights as did the contract of 
April 14, 1902, we think the learned judge erred in holding that 
Thompson had any vested interest under that contract. He construed 
the provision as to the termination of the contract by the company 
in certain contingencies as defining the grounds upon which the com- 
pany could terminate the contract, and by implication excluding any 
other ground. But this provision is added only out of abundant cau^ 
tion. Willcox v. Ewing, 141 U. S. 627, 12 Sup. Ct. 94, 35 L. Ed. 882 ; 
Moore v. Security Co., 168 Fed. 496, 93 C. C. A. 652. In the former 
case Mr. Justice Harlan said: 
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"If Ewîng had the privilège, upon reasonable notice, of severlng the con- 
nection between him and the Company after 1875, upon what ground could a 
llke privilège be denied the company, if it desired to dispense with his services? 
He contends that his llfe, or the continuance of the company in business, was 
the shortest duration of the eontract, consistently with Its provisions, pro- 
vlded he did his duty. This position is untenable. His appointment was made 
and accepted subject to the conditions expressed in the agreement. No one of 
those conditions Is to the effect that, so long as he devoted his time, attention, 
and abillties to the company's business, he should retaln his position as Its 
exclusive vendor, within the territory named, without regard to its wlshes. If 
the parties intended that their relations should be of that character, it wa;f 
easy to hâve so stipulated. The only part of the eontract that gives color ta 
the theory for which the plaintiff contends is the part declaring that a viola- 
tion of the spirlt of the agreement 'shall be sufflelent cause for its abrogation. 
This clause, it may be suggested, was entirely unnecessary, if the parties re- 
talned the rlght to abrogate the eontract after 1875, at pleasure, and impliea 
that It could be abrogated only for sufficlent cause, of which, in case of suit, 
the Jury, under the guidance of the court as to the law, must judge in the 
light of ail the circumstances. We cannot concur in this view. The clause 
referred to is not équivalent to a spécifie provision declaring, affirmatively, 
that the eontract should continue in force for a given number of years, oi 
without limit as to time, unless abrogated by one or the other party for suffl- 
elent cause. It was inserted by way of caution, to indicate that the parties 
were bound to observe equally the spirit and the letter of the agreement wbile 
it was in force." 

[3] The gênerai rule is that contracts not expressly made for fixed 
periods are terminable at the will of either party. This is admitted 
by the plaintiff, who only contends that the termination of the eontract 
does not terminate any existing vested right created by it. The explicit 
provisions of the eontract preclude such a construction. The trial 
judge also thought that there was an inconsistency between the writ- 
ten and the printed parts of the eontract. We discover none. The 
table of premiums and commissions must be understood as fixing com- 
missions payable in accordance with the terms of the eontract. 

We hâve no doubt whatever that the only right Thompson had 
under either eontract was a collection fee or commission upon renewal 
premiums collected by him in cash which the company employed him 
to coUect, and for that purpose sent him its receipts to be delivered to 
the policy holders. The défendant relies greatly upon Hercules Society 
V. Brinker, 77 N. Y. 435, but in it a commission was expressly given 
to the agent on renewal premiums, whether collected by him or by 
others. 

The judgment is reversed. 
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HINKHOUSE V. UNITED STATES. 

(Circuit Court of Appeals, Ninth Circuit. September 7, 1920.) 
No. 3395. 

1. Criminal la.w <S=>878(4) — Acquittai un«ter one count consistent with convic- 

tion under another containing additional élément. 

An acquittai on the second count of an Indictment for vlolating the 
Espionage Act (Comp. St. 1918, Comp. St. Ann. Supp. 1919, §§ 10212a- 
1021211) Is not Inconsislent witli a conviction under the first count, where 
the first count contaiued the élément of intent to interfère with the success 
of military service, which did not enter into the offense alleged in the 
second count. 

2. Criminal law «^='1159(4) — Where testimony of person to whora statements 

viulating Espionage Act were made supported charge, conviction not re- 
versed. 

Where there was direct testimony by the wltness to whom défendant 
was alleged to hâve made statements counseling surrender of déclaration 
of intention of citizenship to avoid sélective service, which supported the 
charge, plaintilï in error's contpution tliat conviction was not authorized 
is without merit ; the crodibility of the testimony being eutirely for the 
détermination of the jury. 

8. Criminal law «S^STld) — Evidence of other similar statements admissible 
to prove intent. 

In a prosecution for violation of the Espionage Act (Comp. St. 1918, 
Comp. St. Ann. Supp. 1919, S§ 10212a-10212h), évidence of other statements 
made by défendant similar to those chargod in the indictment is ad- 
missible, when limited by the court to the détermination whether the 
statements alleged were willfuUy made and for the purpose alleged. 

In Error to the District Court of the United States for the Northern 
Division of the Eastern District of Washington; Frank H. Rudkin, 
Judge. 

Frank Hinkhouse was convicted of violating the Espionage Act, and 
he brings error. Affirmed. 

Horatio S. Davis and McCarthy & Edge, ail of Spokane, Wash., for 
plaintiff in error. 

Francis A. Garrecht, U. S. Atty., and Charles H. Leavy, Asst. U. 
S. Atty., both of Spokane, Wash. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

ROSS, Circuit Judge. The plaintiff in error was indicted in the court 
below under the act of Congress known as the Espionage Act (Comp. 
St. 1918, Comp. St. Ann. Supp. 1919, §§ 10212a- 1 02 12h), which made 
it a crime, among other things, for any person willfully and unlawfully 
to make or convey false reports or false statements, with intent to 
interfère with the opération and success of the military anti naval 
forces of the United States, or to utter language intended to bring the 
military forces of the United States into contempt, scorn, or disrepute, 
or to willfully and unlawfully attempt to obstruct the recruiting and 
enlistment service of the United States. 

The indictment contained three counts, the first of which alleged 

<@=9For otlier cases see same topic & KEY-NUMBBR in ail Key-Numbered Digasts & Indexée 
266 F.— 62 
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in substance that on or about July 20, 1918, in the county of Grant, 
State of Washington, while the United States was at war with the Im- 
périal German Government, the plaintiff in error did willfuUy and un- 
lawfully make and convey certain specified false reports and state- 
ments to certain named persons, with intent to interfère with the 
opération and success of the military and naval forces of the United 
States ; and the second count allégea that at the same time and place 
he willfully and unlawfully made to the same named persons the same 
statements, with intent to bring the military forces of the United States 
into contempt, scorn, and disrepute. 

The third count of the indictment charged that on or about Octo- 
ber 5, 1918, at a place within the jurisdiction of the court below, 
the plaintiff in error did willfully and unlawfully attempt to obstruct 
the recruiting and enlistment service of the United States, by then 
and there advising, counseling, directing, and urging one Peter T. 
Dirks, and other persons to the grand jurors unknown, to surrender 
their déclarations of intention to become citizens of the United States, 
thereby freeing themselves from liability to induction into the mil- 
itary forces of the United States ; such persons then and there being 
maie persons between the âges of 18 and 45 years inclusive, residing 
within the United States, and having declared their intentions to 
become citizens thereof, and being subject to registration for mili- 
tary service under the act of Congress of May 18, 1917 (Comp. St. 
1918, Comp. St. Ann. Supp. 1919, §§ 2044a-2044k), entitled "An 
act to authorize the Président to increase temporarily the military 
establishment of the United States," as amended by the act of August 
31, 1918 (40 Stat. 955). 

The trial resulted in a verdict of guilty under the first and third 
counts of the indictment, and not guilty under the second. The plain- 
tiff in error contends that the verdict respecting counts 1 and 2 is in- 
consistent, and in effect that his acquittai under the second count is 
virtually an acquittai under the first also. 

[ 1 ] That is plainly not so, we think, for, as said by the court below 
in its charge to the jury, the crime charged in the first count consists 
«f four éléments, one of which is the intent to interfère with the 
opération or success of the military service of the United States, which 
élément in no wise enters into the offense charged in the second count. 

[2] In respect to the crime charged in the third couni, it is con- 
tended for the plaintiff in error that there was no sufficient proof of it, 
in answer to which contention it is sufficient to point to the testimonj 
■of the witness Dirks, who gave direct testimony tending to support the 
charge, the credibility of which testimony was, as a matter of course, 
-entirely for the détermination of the jury. 

[3] The record shows that other testimony was introduced by the 
^overnment tending to show that the défendant to the indictment had 
made similar statements and déclarations on other occasions, which 
the plaintiff in error contends was erroneously admitted ; but it was 
admitted, as the court below expressly stated, for the sole purpose of 
enabling the jury to détermine whether the statements alleged in the 
third count of the indictment to hâve been made by the défendant 



EOLZMACHKB V. UNITED STATES !)'!> 

(266 P.) 

thereto, if made, were made willfully and for the purpose charged in 
the indictment, and the court below was carefui to instruct the jury 
that beyond that such other statements could not be considered at ail. 
The judgment is affirmed. 



HOLZMACHER v. UNITED STATES. 

(Circuit Court of Appeals, Seventli Circuit. May 26, 1920.) 
No. 2768. 

1. Criminal law ®=>371(1)— Evidence »f irrelevant matters to show înt«nt 

is error, where int«iit is imiimterial. 

In cases wliei-e there are eye or ear witnesses to the happening of au 
isolated transaction, and the sole question is whether it happened or did 
not happen, it Is not proper or compétent to permit the introduction of 
évidence of other remote and dlsconnected matters, not charged in some 
good count in the indictment, to prove Intent, where the élément of intent 
is not involved in the crime charged. 

2. Criminal lawf <S=>3'Î1{1) — Evidence of prior disloyal utterances held inad- 

missible. 

In prosecutlon under Bspionage Act, tit. 1, 8 3, refusai to withdraw, 
and Instruction auowing considération of, évidence that accused, over a 
month hefore the amendment to the act by act May 16, 1918, S 1 (Comp. 
St. 1918, Comp. Ht. Ann. Supp. 1919, i 10212c), uttered disloyal language 
about the government and the flag, was error, where défendant was 
trled on a count charging him with the use of disloyal and abusive lan- 
guage about the milltary and naval forces of the government in the fall 
of 1918; there being no question of intent involved. 

In Error to the District Court of the United States for the Eastern 
Division of the Northern District of Illinois. 

Peter Holzmacher was convicted of an offense under the Espionage 
Act, and brings error. Reversed and remanded. 

Thomas H. Riley and D. B. Brillow, both of Chicago, 111., for 
plaintiff in error. 

Charles F. Clyne and John H. Lally, both of Chicago, 111., for the 
United States. 

Before BAKER, ALSCHULER, and PAGE, Circuit Judges. 

PAGE, Circuit Judge. On August 31, 1918, Holzmacher was in- 
dicted on two counts, each charging an offense punishable only under 
section 3 of the Espionage Act as amended May 16, 1918 (Comp. St. 
1918, Comp. St. Ann. Supp. 1919, § 10212c). A demurrer to the 
first count, on the ground that, at the time when it is charged the lan- 
guage was used, there was no such offense, was overruled, and a trial 
was had on both counts. A great deal of évidence was introduced un- 
der the first count, but at the close of the évidence the court took the 
first count from the jury, and this proceeding is to reverse the judg- 
ment, under which a sentence to a fédéral penitentiary was imposed 
under the second count. 

' ■ — — 1 
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The first count charged that the défendant on, to wit, April 7, 1918, 
over a month before the above amendment, uttered language about 
the form of government of the United States and the flag of the 
United States, with intent to bring them into contempt. Any language 
shown that tended to prove the first count was ail used prior to April 
7, 1918; so of course it could not violate an act passed over a month 
later, and the court was right in taking the first count from the jury. 
When the first count was taken from the jury, the évidence introduced 
under that count was not withdrawn. On the contrary, the court in- 
structed the jury that — 

"Evidence as to language used by him on other occasions was allowed to go 
in for and against, solely for tlie purpose of enabllng you to détermine the 
question of intent of the défendant, to enable you to question the spirlt and 
purpose — the tact of his being tlie kind of man, during tliat period of time, 
that would harbor such an intent." 

The question hère is as to whether the failure to withdraw the évi- 
dence introduced under the first count and the giving of the auove in- 
struction constituted harmful error. The charge in the second count 
is that the défendant did utter profane, scurrilous, and abusive lan- 
guage about the military and naval forces of the United States, in that 
he did state in substance as follows, to wit : 

"The American soldiers are ail a lot of damncd bvims, and It is a good thing 
to send them across the océan to Germauy. Then tliey won't ne ver corne 
back." 

The question of intent was in no way involved in this count of the 
indictm.ent, and the sole question was: Did the défendant use the 
above language? 

[1,2] In cases where there are eye or ear witnesses to the happen- 
ing of an isolated transaction, and the sole question is whether it hap- 
pened or did not happen, it is not proper or compétent to permit the 
introduction of évidence of other remote and disconnected matters, 
not charged in some good count in the indictment, to prove intent, 
where the élément of intent is not involved in the crime charged. 
Prettyman v. United States, 180 Fed. 36, 103 C. C. A. 384; People 
V. King, 276 111. 145, 114 N. E. 601; Fish v. United States, 215 Fed. 
549, 132 C. C. A. 56, h. R. A. 1915A, 809; Boyd v. United States, 142 
U. S. 450, 12 Sup. Ct. 292, 35 U. Ed. 1077. What the défendant said 
or did not say in April could hâve no possible bearing upon the ques- 
tion as to whether he, in the fall of that year, uttered the language 
charged in the second count ; and the admission of the évidence un- 
der the first count and the failure to withdraw it when the count was 
v/ithdrawn, and the instruction that the jury could consider it upon 
the question of intent, constituted harmful and réversible error; and 
the judgment is reversed, and the cause remanded, with instructions 
to proceed in harmony with this opinion. 
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MEDUSA CONCRETE WATERPKOOFKVG CO. v. McCORMICK WATER- 
PROOF PORTLANI) CEMENT CO. et al. 

CHICAGO BONDING & INS. CO. v. MEDUSA CONCRETE WATERPROOF- 

ING CO. 

(Circuit Court of Appoals, Scventh Circuit. May 26, 1020.) 

No. 2782. 

1. Appeal and error '®=>1237— District courts hâve power to render suinmary 
judgments on supersetteas bonds. 

District Court.s liave power to render summary judgments on superse- 
deas bonds, statutory in form, given under Comp. St. § 1660 (Kev. St. § 
KKK)), and rule 13 of the Seventh Circuit (150 Fed. xxviii, 79 O. C. A. 
xxvlii). 
3. Appeal and error «S^' 1234 (6) — Supersedeas bond in patent intringement 
apfjeal did not cover profits ascertained after appeal, but arising before 
appeal ; "damages." 

In an appeal from a decree finding infringeinent of a patent, granting 
a iiermanent Injunction, and ordering a référence to a master to talie and 
State an account of prolits, sucli profits, etc., arising before tire taliing of 
the appeal, but ascertained after and flxed by a final decree, held not 
sucli "damages" as vvere covered by tlie statutory condition of tlie super- 
sedeas bond, wliioli covers only damages for delay caused by the appeal 
and ail costs, Including the remanding order. 

[Ed. Note. — For other définitions, .see Words and Phrases, First and 
Second Séries, Damages.] 

3. Appeal and error '^=1337 — Suretîes on supersedeas bond are quasi par- 
ties. 

In an appeal from a decree finding inf rangement of a patent, granting 
a pernianeut Injunction, and ordering a référence to a master to take and 
state an account of profits, sureties on supersedeas bond become quasi 
parties, and are entitled to notice, and to an opportunity to be heard on 
matters by which tliey are to be bound. 

Appeal from the 'District Court of the United States for the Eastern 
Division of the Northern District of Illinois. 

Suit by the Médusa Concrète Waterproofing Company against the 
McCormick Waterproof Portland Cernent Company and others. From 
a decree for plaintiff, défendants appealed ; the Chicago Bonding & 
Insurance Company becoming surety on their supersedeas bond. From 
a judgment for plaintiff on the supersedeas bond, the surety appeals. 
Reversed and remanded. 

See, also, 222 Fed. 288, 138 C. C. A. 14. 

E. R. Goldsmith, of Chicago, 111., for appellant. 
Francis W. Parker, Jr., of Chicago, 111., for appellee. 

Before BAKER and PAGE, Circuit Judges, and SANBORN, Dis- 
trict Judge. 

PAGE, Circuit Judge. There are three questions raised in this case : 
[1] 1. Whether District Courts hâve power to render summary 
judgments on supersedeas bonds, statutory in form, given under sec- 
tion 1660, U. S. Compiled Statutes 1916 (R. S. § 1000), and rule 13 

©ssFor other cases see same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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of this court (150 Fed. xxviii, 79 C. C. A. xxviii). This is answered 
affirmatively, on authority of Pease v. Rathbun-Jones Eng. Co., 228 
Fed. 278, 142 C. C. A. 565 ; Id., 243 U. S. 278, 37 Sup, Ct. 283, 61 
L. Ed. 715, Ann. Cas. 1918C, 1147. 

[2] 2. In an appeal from a decree finding infringement of a pat- 
ent, granting a permanent injunction, and ordering a référence to a 
master to take and state an account of profits, etc., whether such prof- 
its, etc., ail arising before the taking of the appeal, but ascertained 
after and fixed by a final decree, were such "damages" as were cov- 
ered by the statutory condition of the bond? The bond covered only 
damages for delay caused by the appeal, and ail costs, including the 
remanding order. Pease v. Rathbun-Jones Eng. Co., 228 Fed. 278, 
142 C. C. A. 565 : Racine Engine & M. Co. v. Confectioners' M. & 
Mfg. Co., 234 Fed. 879, 148 C. C. A. 474. 

[3] 3. It is unnecessary, in view of our findings above, to answer 
the question whether the surety was entitled to notice of the hearings 
before the master on the accounting which formed the basis of the 
final decree. However, such sureties become quasi parties (Babbitt v. 
Finn, 101 U. S. 7, 25 E. Ed. 820), and are entitled to notice and an 
opportunity to be heard on matters by which they are to be bound. 

The case is reversed and remanded, with costs to appellant, but with 
direction to permit Médusa Concrète Waterproofing Company to amend 
its papers, so as to make proper showing as to damages and costs to 
the extent herein permitted. 



DOAN V. UNITED STATES. 

(Circuit Court of Appeals, Ninth Circuit. September 7, 1920.) 
No. 3404. 

1. Internai revenue <S='4Î — Acquittai of conchicting dlstillin^ business not tn- 

cons'stent with conviction for fermenting masli. 

An acquittai on two counts of the indlctment, which chargea défendant 
with earrying on the business of distilling without bond and of engaging 
in such business without notice to the collector of internai revenue, con- 
trary to Rev. St. §§ 3281, 3259 (Comp. St. §§ 6021, 5995), does not in- 
valida te a conviction under the ttiird count, which charged her with fer- 
menting a mash fit for distillation in a place not a distillery authorized by 
law, contrary to section 3282 (section 6022). 

2. Internai revenue ®=>47 — Evidence held to support conviction for fer- 

menting mash for distillation. 

Evidence by two witnesses that they were f amiliar with mashes and 
stills, and that the mash found in plaintifC's liouse was fermenting and fit 
for distillation, held fctifficient to sustain a conviction for making and 
fermenting a mash fit for distillation. 

In Error to the District Court of the United States for the North- 
ern Division of the Western District of Washington; Jeremiah Net- 
erer, Judge. 

Mrs. L. Doan was convicted of fermenting a mash for distillation 
outside a distillery, and she brings error. Afïirmed. 

<S=jFor otlier cases see same topic & KEY-NUMBER in ail Key-Numbered Digeste & Indexe» 
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William C. Keith, of Seattle, Wash., for plaintiff in error. 
Robert C. Saunders, U. S. Atty., and Charlotte Kolmitz, Asst, U. S. 
Atty., both of Seattle, Wash. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

ROSS, Circuit Judge. The indictment against the plaintiff in error 
contained three counts, the first of which charged her with having, at 
a certain stated time and place in the city of Seattle, unlawfully and 
feloniûusly carried on the business of a distiller without having given 
bond, as required by law; the second charged that at the same time 
and place she engaged in the business of a distiller, having knowingly 
and unlawfully failed to give notice in writing to the collector of in- 
ternai revenue of the collection district in which the place was at the 
time in question situated, as required by section 3259 of the Revised 
Statutes (Comp. St. § 5995) ; and the third count charged that at 
the same time and place, to wit, in her dwelling house, the same not 
being a distillery authorized by law, she unlawfully and feloniously 
made and fermented a certain mash fit for distillation, to wit, 13 
gallons of corn meal mash. She was convicted by the verdict of the 
jury under the last-mentioned count, and acquitted under the first 
two. 

[1] On her behalf it is hère contended that her acquittai under the 
first two counts was in effect an acquittai under the third. We think 
there is no merit in the contention. The first two counts related to 
the business of a distiller, régulation of which and violations thereof 
are provided for by sections 3281 and 3259 of the Revised Statutes 
(Comp. St. §§ 6021, 5995). The third count, under which the convic- 
tion was had, was for a violation of section 3282 of the Revised Stat- 
.utes (Comp. St. § 6022), which, among other things, déclares : 

"No mash, wort, or wash, fit for distillation or for the production of splr- 
its or alcohol, shall be made or fermented in any building or on any premises 
-Other than a distillery duly authorized according to law." 

[2] In response to the contention that there was a lack of évidence 
suiïicient to justify the verdict of conviction, it is enough to point 
to the testimony of the witnesses Revelle and Klein, the former of 
whom testified in effect that he was a police officer and "one of the 
raiding party," and was familiar with mashes and stills; that when 
mash begins to bubble and make a heavy foam it is used for distilling 
and that the mash found in the house of the plaintiff in error was in 
that condition ; and the other witness mentioned testified in effect that 
it was a part of his business to know what mash is, and when it is fit 
for distillation, and that the day after the raid referred to he filled 
the bottle of the mash out of a 10-gallon keg of it, and at the time 
of doing so it was fermenting and fit for distillation. 

The judgment is affirmed. 
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MANCOURT-WINTERS COAL CO. v. SILBERMAN et al. 

(Circuit Court of Appeals, Sixth Circuit. July 2S), 1920.) 
No. 3372. 

Corporations ©=='473 — Finding as to delivery of bonds sustained by evid<>nce. 

A finding by a master, coneurred in by tlie trial court, tliat bonds of 
défendant corporation were delivered to coniplainant only tentativcly in 
contemplation of an arrangement for crédit wlii(^h was never consummat- 
ed, and that the bonds remainod in fact unissued, hold sustained by tbe 
évidence, including allégations of complainaut's own pleading. 

Appeal from the District Court of the United States for the Eastern 
District of Michigan ; Arthur J. Tuttle, Judge. 

Suit by the Mancourt-Winters Coal Company against the St. Clair 
Paper Company and Samuel Silberman, its receiver. From an order 
(260 Fed. 330) denying the ownership of certain bonds of défendant 
corporation, complainant appeals. Affirmed. 

Arthur P. Hicks and Henry C. Walters, both of Détroit, Mich. 
(Walters & Hicks, of Détroit, Mich., on the brief), for appellanî. 

Wallace T. Stock, of Schenectady, N. Y. (Lewis & Kelsey, of New 
York City, on the brief), for appellees. 

Before KNAPPEN, DENISON, and DONAHUE, Circuit Judges. 

PER CURIAM. The sole question presented by this appeal is 
whether, at the time the receiver was appointed for the St. Clair Paper 
Company, its mortgage bonds, to the amount of $6,500, were lawfully 
held by the Mancourt-Winters Coal Company as security for the 
merchandise indebtedness to it, or whether the delivery of the posses- 
sion of the bonds to the coal Company had been only tentative, con- 
templating an arrangement upon which the minds of the parties never 
met, so that the bonds were, in légal effect, still in the treasury of the 
paper company. Upon this issue of fact there was conflicting testi- 
raony, and a finding by the master that there had been no effective 
delivery. This finding was confirmed by the District Court. K in 
truth, when the bonds were received by the coal company, it intended 
and determined to keep them as security for past-due debts, the proof s 
so strongly tend to show acquiescence by the paper conjpany that we 
would feel compelled, in spite of the concurrent fîndings below, to con- 
sider seriously whether the conclusion was rightful — the matter of a 
contract to be implied from acquiescence by one party in the stated 
ternis of another not having been directly considered below. 

However, the intent of the coal company to treit thèse bonds as final- 
ly issued and delivered to it is at the basis of this theory, and, under 
the pleadings, there i s no room for its maintenance. Of the $100,000 
of mortgage bonds, $87,000 had been issued and sold long before the 
controversy arose. Out of the remaining $13,000 of bonds unissued, 
the paper company undertook to use $6,500 in making a contract with 
the coal company for further crédit. It is clear that, if this contract 

^ssFor other cases see same topio & KBY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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was not thus consummated by an ef -ctive delivery and the meeting of 
minds, $87,000 still remained the total of the bonds issued, while, if 
the $6,500 of bonds had been del ered and accepted in a binding way, 
the total was $93,500. The coal company fîled the bill upon which the 
receiver was appointed, and in this bill it twice alleged that $87,000 
was the amount of the bonds which had been issued, and its own mer- 
chandise claim is appçirently includ.d in the imsecured class. When, 
several months later, the compl. ant undertook to prove its claim se- 
cured by thèse $6,500 of bonds, il -vas obhged to take the contrary nosi- 
tion to that assumed in the bill of complaint. ,\s a matter of pleading, 
it cannot be permitted to do so ; and, ns a matter of évidence, the al- 
légation of the bill is siifficient to show 'bat the ooal company had not 
received and did not then hold the bondb with the intent which it later 
claimed to hâve. 

The order below must be affirmed. 



McCL'TCHEON et al. v. TOWNLEY et al. 

(Circuit Court of Appeals, Eighth Circuit. August 23, 1920.) 

No. 5428. 

Basikirptcy 'S=>414(3) — Mere grounds for suspicion of concealment of assets 
wisi not prevent discliarge. 

Evidence tlmt tlie bankrupt liad a largo measure of control over a 
corporation wliieh owncd Uwo nnwspapers and was fornied by the Non- 
Partisan lioaguc to protect the members from individual liability, and 
wliich at most raised a suspicion tliat the banlirupt had a proprietary in- 
terest in the corpoi'ation, is insufficient to prevent his discliarge in 
bankruptcy for failure to schcdule his intorcat in the corporation as part 
of his assets. 

Appeal from the District Court of the United States for the Dis- 
trict of North Dakota; Charles F. Amidon, Judge. 

Voluntary proceedings in bankruptcy by A. C. Townley and others. 
From an order discharging the bankrupts, E. D. McCutcheon, as trus- 
tée, and a creditor, appeal. Affirmed. 

Francis Murphy, of Minot, N. D., for appellants. 
James Manahan. of St. Paul, Minn. (William Lemke, of Fargo, N. 
D., on the brief), for appellees. 

Before HOOK and STONE, Circuit Judges, and LEWIS, District 
Judge. 

HOOK, Circuit Judge. This is an appeal by a trustée in bankruptcy 
and a creditor from an order discharging a bankrupt. 

A. C. Townley and a partnership of which he was a member were 
adjudged bankrupt September 28, 1917, on their voluntary pétition. 
He scheduled individually a large amount of debts and a small amount 
of assets; the latter being claimed as exempt. Objections to his dis- 
charge were made upon the ground that he had hidden assets and had 

®=5For other cases see same topic & KBY-NU.MBER in ail Key-Numbered Digests & Indexes 
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made false oath about them. The question at the trial was whether he 
had a proprietary interest in a concern known as the Non-Partisan 
PubHshing Company, and through it of two newspapers — the Non- 
Partisan Leader and the Courier-News. The trial court found that 
the Publishing Company was an agency of the Non-Partisan League, 
established with the idea of saving the members of the League from 
individual liability for financial results, and that the bankrupt had 
no proprietary interest. 

The court was right. The issue being purely one of fact, it would 
not be useful to extend this opinion by a review of the voluminous 
record of the trial. At the most there was but a suspicion, rather 
strong, but not reaching the quality of proof, that he owned the prop- 
erties and funds. It was due to an uncommon situation and the very 
large measure of control intrusted to the bankrupt. 

The order is affirmed. 



ROBERTS CONE MFG. CO. et al. v. BKUCKMAN et al. 

(Circuit Court of Appeals, Eightli Circuit. June 12, 1920. Rehearing Denied 

October 1, 1920.) 

No. 5.310. 

1. Patents <®=>327 — Consent decree conclusive of issues between parties. 

A consent decree, adjudging tlie valldity, scope, and Infringement of a 
patent, is conclusive between the parties of such issues, and in a supple- 
mental Mil by complainant, seeking to extend the relief to another ma- 
chine, elaimed to be essentially the same as the old one, défendant is 
estopped to deny that the latter iufringed. 

2. Patents '©=»328 — 1,071,027, for machine for maldng ice cream cônes, pio- 

neer and infringed. 

The Bruckman patent, No. 1,071,027, for a machine for maklng ice 
crcam cônes, although using in the machine a number of old éléments, 
has added new essential éléments by which it effects a new and highly 
useful resuit which entitles it to construction as a pioneer ; also held 
infringed. 

Appeal from the District Court of the United States for the West- 
ern District of Missouri ; Joseph W. Woodrough, Judge. 

Suit in equity by Frederick A. Bruckman and others against the 
Roberts Cône Manufacturing Company and others. Decree for com- 
plainants, and défendants appeal. Affirmed. 

See, also, 255 Fed. 957, 167 C. C. A. 249. 

H. A. Toulmin, of Dayton, Ohio (Culver & Phillip, of St. Joseph, 
Mo., and H. A. Toulmin, Jr., of Dayton, Ohio, on the brief), for ap- 
pellants. 

Albert E. Dieterich, of Washington, D. C, for appetlees. 

Before SANBORN and STONE, Circuit Judges, and MUNGER, 
District Judge. 

STONE, Circuit Judge. Appeal from decree of infringement of 
Bruckman patent No. 1,071,027, covering a machine to manufacture 

^saFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Digeste & Indexes 
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ice cream cônes. This decree was on a supplemental bill. The original 
proceeding was for infringement of the same patent by another ma- 
chine, and resulted in a consent decree, adjudging validity and infringe- 
ment of the Erucltman patent, and enjoining use of the machine there 
involved. This consent decree was entered during the trial of the 
case as a resuit of a licensing arrangement then made. Thereafter 
appellants changed the machine being used by them and retused to 
pay royalties under the license upon the new machine, claiming that 
it was an essentially différent machine. Thereupon appellees applled 
for a contempt citation, and asked discovery of the new machine. The 
trial court ruled that there was no cause shown for such citation, al- 
lowed discovery, and stated that appellees might reform their plead- 
ings into a supplemental bill, which they did, praying injunction, ac- 
counting, and cancellation of the former license as applicable to the 
new machine, and for gênerai relief. A motion to reverse and transfer 
to the law docket of the trial court, filed in this court, was adversely 
determined. 255 Fed. 957, 167 C. C. A. 249. 

The contentions of the parties hère are most conveniently stated 
from the standpoint of the appellees, and are as foUows: (1) That 
the consent decree estops appellants from questioning, in this sup- 
plementary proceeding, the validity of the Bruckman patent and the 
infringement by the old machine used by appellants at the time of 
that decree; (2) that the construction of the Bruckman patent in 
regard to équivalents should be libéral, as that patent was a pio- 
neer in the industry of automatic cône making machines ; (3) and 
that the new machine is in essence the same as the old, ana there- 
fore an infringement. The appellants claim the contrary as to thèse 
three contentions. 

[1] 1. Consent decrees as to validity, scope, and infringement in 
patent cases are regarded as constituting no adjudication of such 
matters which will affect other than the parties consenting thereto. 
But they are intended by the parties to control their rights in re- 
spect to the matters covered thereby, and they do hâve that effect. The 
method of enforcing tliis resuit is by estopping either party from deny- 
ing the binding effect of the decree so procured. When, as hère, a 
patent is, in a consent decree, adjudged valid, and infringed by a cer- 
tain machine, that decree has, as between those parties, settled that that 
patent is valid, and that machine is an infringement. When thereafter 
complainant desires by a supplemental bill to extend the relief to anoth- 
er machine, which he claims is essentially the same as the one held to 
be an infringement, the issue thus presented is whether, in the light of 
the patent as valid, the new machine is essentially the old infringement. 

[2] 2. Such an inquiry into the similarity of the new machine and 
the old infringement must, of course, be made in the light of the 
claims, scope and character of the patent. It is therefore of importance 
to examine the contention of appellees that thèse patents should be 
liberally construed as to équivalents, because the patent is a pioneer. 
Appellants contend that this claim of pioneering is dissipated by an ex- 
amination of the prior art and the prior commercial usage in the in- 
dustry. It is therefore necessary to examine the patented machine and 
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the prior art and commercial usage. The purpose and accomplishment 
of the patented machine is to receive sweetened batter, and through a 
continuons opération, during which the product is not touched by 
hands, to bake, extract, and place upon a receiving table finished ice 
cream cônes. The method of opération is for a dipping arm to pick 
up batter from a réceptacle, deposit this batter in proper quantity in 
cone-shaped molds, to place and secure the cores in the molds for the 
purpose of properly distributing and forming the cônes, to pass this 
combination over a heating surface, where the batter is cooked, to then 
carry the cooked cône away from the baking place, to release the core 
and open the mold in such a manner that the cône will drop into a cut- 
ting tube, where surplus adhérences of cooked batter are reuiovcd, and 
to deposit the finished cône upon a conveyor, where it is carried on to 
a packing table. A prime commercial resuit accomplished by the ma- 
chine is the élimination of ail contact of hurnan hands with the cônes 
during the process of production. There is considérable beat about 
cône machines, because of the baking unit. Handling under such con- 
ditions would be highly unsanitary ; also, the sugar in the batter tends 
to cause adhérence of the cônes and the overflovv from them to the 
molds, thus necessitating much handling to detach the cônes. It is 
also claimed that it was difficult and hazardous for employés to handie 
thèse hot cônes in the hot machine. By eliminating thèse objectionable 
features this machine bas accomplished a désirable resuit in a novel 
and useful manner. 

While only 13 of the 70 claims of the patent are involved hère, yet, 
for tl->e purpose of testing the character of this j^atent as a pioneer, it 
should be considered as a whole, having in mind the entire invention, 
its purposes, and its results. The Bruckman patent was applied for 
May 11, 1910, and issued August 26, 1913. Appellants claim that at 
most it is but an assemblage of early known éléments. Appellants 
classify thèse éléments and their several anticipations as follows : The 
horizontal rotatable wheel, anticipated by Trewick, No. 967,147, ap- 
plication May 28, 1908, issued August 9, 1910; Flagstad, No. 1,200,- 
600, application March 15, 1909, issued 1916; Croskey, No. 820,479, 
issued 1906; Dennison, No. 841,644, issued 1907. A séries of sep- 
arable molds, made in halves capable of opening and closing, with lock- 
ing devices which are automatically operated to lock and unlock the 
moki halves, such mold being mounted on a horizontal rotatable table, 
Flagstad, supra; Dunn, No. 416,450, issued 1889; Croskey, supra; 
'Dennison, supra. An adjunct to the molds, consisting of an arrange- 
ment of toggle bars to form locks for locking the mold halves togeth- 
er, and opérable, at certain intervais, by cam devices by which the tog- 
gles are opened to unlock the mold halves and are closed to relock them, 
Dunn, supra; Croskey, supra; Lanier, No. 1,063,981, application 
March 21, 1908, issued june 10, 1913. A séries of radial bars or arms, 
supported on a rotatable wheel and carrying each a séries of cores, 
thèse bars being capable of extending out beyond the wheel and dip- 
ping down into a stationary batter tank standing near by, and thence 
traveling back and down to the molds, so that the cores carried by thèse 
bars will enter the molds with their adhering batter to fill the space 
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between the cores and the interior of the molds, Lanier, supra. A lock 
or latch to lock each radial core bar and its cores in the molds, and to 
unlock them, through the action of a certain cam bar or track, Lanier, 
supra. Individual ovens or casings to inclose each mold and its cores, 
to retain the heat from burners in order to bake the hatter, Lanier, 
supra; Hauge, No. 907,797, issued 1908; Flagstad, supra. A device 
to trim the ragged edges off of the large end of the cônes after or when 
Ihey are discharged from the machine, Williams, No. 740,346, issued 
1903 ; Hauge, No. 909.999, issued 1909. 

In addition to this piecemeal treatment, appellants rely upon certain 
patents as havihg anticipated, as a whole, the gênerai purpose and re- 
suit of the Bruckman patent. The patents so treated are: Aegeter 
(Swiss No. 1,443), issued 1889; Dunn, No. 416,450, issued 1889; Val- 
vona. No. 701,776, issued 1902; Baker, No. 712,473, issued 1902; 
Williams, No. 740,346, issued 1903 ; Hauge, No. 909,999, issued 1909 ; 
Marchiony, No. 746,971, issued 1903 ; Lanier and Driesbach No. 839,- 
488, issued 1906; Dennison, No. 841,644, issued 1907; Lanier, No. 
1,063,981, application 1908, issued 1913; Hauge No. 907,797, issued 
1908; Flagstad et al., No. 1.086,448, application 1909, renewal 1913, 
issued 1914; Flagstad et al. No. 1,200,600, application 1909, issued 
1916; Trewick, No. 967,147, issued 1910. Appellants also rely upon 
limitations in various interférences shown in the file wrapper. 

Appellants also claim that appellees' machine is not truly automatic, 
since it requires the constant attention of an attendant to dislodge ad- 
hering cônes. 

A considération of the patents suggested as anticipatory leads to 
the conclusions following: 

(a) There was nothing new in a horizontal mold-carrying table as 
shown by Trewick, which was a pastry machine and automatic, con- 
taining hinged pans, revolving table partially within oven, and cover- 
locking device of rollers on covers and arcuated track ; by Flagstad 
(application 1909, issued 1916), which was an automatic cône machine 
having horizontal rotatable table and mold-carrying; by Croskey, an 
automatic glass machine having a horizontal mold-carrying table; by 
Dennison, which was an automatic concrète post machine having hori- 
zontal mold-carrying table. 

(b) Molds having separable halves automatically locking and un- 
locking were not new, but are shown in Flagstad, Dunn, Croskey, and 
Dennison patents. 

(c) Mold located on a turntable, and automatically locked and un- 
locked by the opérations of a cam device, were not entirely new, as 
shown by Dunn, Croskey, and Lanier. However, the analogy of the 
Dunn and Croskey patents is not complète, as they were for métal and 
glass, respectively, which substances did not involve one important 
problem presented in the extraction of cake cônes, namely, the adhér- 
ence of the cônes to the molds. The applicability of the Lanier patent 
is weakened by the circumstance that it was yet in the Patent Office 
when the Bruckman application was filed. 

(d) The dipping device seems in principle the same as Lanier (1,- 
063,981). 



990 266 FEDERAL REPORTER 

(e) The extraction feature of partially removable cores îs only faint- 
îy, if at ail, suggested by the secondary cores in Lanier (1,063,981). 
The Bruckman method is automatic, éliminâtes need for a secondary 
set of cores, and thus reduces the opérations, mechanism, and time re- 
quired. 

(f) The individual oven feature seems new. 

(g) The trimming device is not shown in the Williams or Hauge 
■citations. 

Other earlier patents or applications, showing détails of the cores, 
separable cônes, locking devices, rotatable wheel, are Aegeter, 1889; 
Valvona, 1902 ; Baker, 1902 ; Lanier, 1906 ; Flagstad et al.. No. 1,- 
œ6,448, application 1909; and Marchiony, 1903, 

This examination of the prier art in connection with the Bruck- 
man patent résulta in the conclusion that Bruckman, though using 
several known éléments, has added other new essential éléments, has 
in a novel manner assembled and combined ail in one machine, oper- 
ated through a single transmission of power, and thereby has ac- 
complished a new and désirable resuit. Bruckman has created a 
machine which automatically takes a semifluid adhesive batter from 
a tank, carries it through ail intermediate stages of formation, bak- 
ing, trimming, and conveyance, and finally deposits it as a finished, 
fragile, commercially perfect crust cône on a table ready for packing 
into cartons. No such resuit had ever been accomplished before; it 
was a useful resuit, and accomplished in a highiy satisfactory and 
sanitary manner. This entitles his machine to be considered a pioneer 
in the field of automatic production of sanitary batter cônes. This 
conclusion has been reached on the district by a very able and careful 
judge in Bruckman et al. v. Stephens et al., 268 Fed. 374. The file 
wrapper and its limitations do not affect this conclusion, and is an- 
swered by the broad claims allowed by the Patent Office. 

The claim that the machine is not automatic, because the extraction 
of cônes must be assisted, is not impressive. This assistance seems ex- 
ceptional, and not the rule. The circumstance that an attendant must 
be présent, because it cannot be foreseen just when a cône will adhère, 
is simply the necessity which arises from the care of any machine op- 
erating with a material and under conditions which are not constant. 

3. As to the infringement, the inquiry is a comparison between 
the old and new machines in the light of the Bruckman claims found 
to hâve been infringed by the court in the consent decree. When 
so examined, the new machine reveals but one élément worthy of 
considération, namely, the endless chain conveyor, in place of the 
rotatable table. Whether or not thèse two éléments are exact me- 
chanical équivalents it is unnecessary to décide, for this one substituted 
élément cannot remove the en tire machine, which contains so inany 
infringing éléments (as found in the consent decree), from antagonism 
to appellees' machine. 

The infringement is established, and the decree should be and is 
affirmed. 
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MIAJU CÏCLE & MFG. CO. t. WALD. 

(Circuit Court of Appeals, Slxth Circuit. August 3, 1920.) 
No. 3293. 

Patents '®=>328 — Reissue 13,946, for bicycle coaster bralte, Iield net infringed. 

The Wald reissue patent, No. 13,946 (original No. 1,058,280), for a 
bicycle coaster brake, as limitecl by the prlor art, held not infringed. 

Appeal from the District Court of the United States for the West- 
ern Division of tlie Southern District of Ohio ; Howard C. HolUster, 
Judge. 

Suit in equity by Michael J. Wald against the Miami Cycle & Man- 
ufacturing Company. Decree for complainant, and défendant appeals.. 
Reversed. 

F. B. Brock, of Washington, D. C. (B. F. liarwitz, of Middletown, 
Ohio, on the brief), for appellant. 

Cari P. Goepel, of New York City, for appellee. 

Before KNAPPEN, DENISON, and DONAHUE, Circuit Judges. 

DENISON, Circuit Judge. The défendant below, the Miami Com- 
pany, appeals from a decree for tlie usual preliminary injunction and 
accounting based upon its infringement of reissue patent No. 13,946, 
to the plaintiflf, Wald, dated July 13, 1915, for an improvenient in 
bicycle coaster brakes, the original patent having been numbered 1,- 
058,280, issued April 8, 1913, upon an application filed January 28, 
1911. The appeal can rightly be disposed of upon considération of 
one matter only, which will make unnecessary detailed référence to 
many features involved. 

It was désirable for ordinary forward progress in a bicycle that the 
driving sprocket and the hub of the rear wheel should be rigidly con- 
nected, while for braking by back-pedaling pressure the sprocket should 
be disconnected from fhe hub and united to the brake member, and 
for coasting, when the pedals are to be held stationary, the three 
members — driving sprocket, hub, and brake — should be free each 
from the other. Long before Wald's application, thèse results had 
been accomplished by O'Horo, whose patent therefor had been reissued 
to him September 28, 1909, No. 13,023 ; by Townsend, whose patent 
was issued April 9, 1907, on an application filed in 1898, and was 
numbered 850,077; and by Robinson, No. 968,604, August 30, 1910 
(filed 1902). This Townsend patent was f ully considered in our opin- 
ion in Davis Co. v. New Departure Co., 217 Fed. 775, 133 C. C. A. 
505, where may be found a more complète description of the principles 
involved than is now necessary. 

Each of thèse four patents — Townsend, O'tloro, Robinson and Wald 
— employs the same gênerai f orm, having a driving sprocket, a sta- 
tionary axle, a revolving hub shell, and a brake member anchored to 
the axle. The driving sprocket, which may be thought of as at the 
right end of the hub, carries a sleeve extension surrounding the axle, 

^=3E'oi otb«r cases see same topic & KEY-NUMBBR in aU Key-Numbered Digeste & Indexes 
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and upon the external surface of this sleeve is a worm. The inner 
portion of the hub at the right carries a clutch member, and further 
to the left, midway of the hub and surrounding the axle, is a clutch 
member, connected to and operating the brake mechanism. Between 
thèse two respectively fixed clutch members is an intermediate floating 
or shiftable clutch member, in the form of a sleeve surrounding the 
worm sleeve of the drlving sprocket and having an interlor worm 
thread. When this is carried to the right by the forward rotation of 
the driving sprocket and this worm thread connection, its right end 
engages with the hub, and driving sprocket and hub are locked to- 
gether. When the rotation of the sprocket is reversed, this interme- 
diate member is carried to the left, and its left face engages with the 
brake member, and then driving sprocket and brake are firmly united. 
When this third member is in intermediate position, and neither of its 
clutch faces is in engagement, the pedals may be held stationary, the 
hub will rotate freely forward or backvvard, and the brake will re- 
main inactive. This double-acting intermediate clutch member is 
called by O'Horo a shifter, by Townsend a connector, by Robinson 
a clutch sleeve, and by Wald a sliding bur. 

Ail agreed that another élément was désirable, although, theoreti- 
cally, it was not absolutely essential. If this connector were carried 
merely by this worm sleeve engagement, it would tend to rotate in uni- 
son with that sleeve, and hence the engagement would not be certainly 
effective to cause the connector to move longitudinally upon the sleeve. 
Obviously, it should remain relatively stationary, so far as révolution 
is concerned, while the worm sleeve is turning one way or the other, 
and yet it cannot be fixcd to the stationary axle, because, after it is in 
clutching engagement upon either face, it must revolve one way or 
the other. Ail thèse patentées accomplish this resuit by a spring which 
insures friction with the connector so as to retard both its révolution 
and its longitudinal motion (at least in one direction), and yet will 
permit both when the frictional effect of the spring is overcome.-' In 
every case such retarder spring not only compels longitudinal motion 
upon the worm sleeve when the latter is rotated, but also (unless in 
Robinson) holds the shifter against such longitudinal motion when 
there is no such rotation ; in other words, during coasting, it will tend 
to hold the connector midway between the two clutch faces and out 
of engagement with either.^ 

In Robinson's form, bis clutch sleeve carried bevel gear teeth upon 
each end, and the opposing clutch faces of the hub and brake members 
had correspondingly shaped bevel gear teeth. In Townsend's con- 

^The Robinson spring seemingly must operate in tlïis way to accomplish its 
described results, but some détails are not clear. 

^In attributing to Wald this capacity to hold the shifter in intermediate 
position, we accept the statements of his eonnsel : though, since the hub and 
shifter are in constant spring frictional. contact, and this must tend to induce 
constant rotation of the shifter, it would seem that It would not stand in 
the intermediate position, but would always niake at least a dragglng con- 
tact at one end or the other. Possibly this i«i p, reason why the spécifie Wald 
form bas ncver been biiilt, even in a model for the hearing. 
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struction, the outside of his connector was largest in the center, tap- 
ering towards each end, and the corresponding interior hub and brake 
surfaces were likewise tapered; the resuit being, at either end of the 
motion, a tapered friction clutch approximating a cône clutch. O'Horo 
had a shifter, carrying at the left a positive engagement shown by 
serrations or teeth engaging with corresponding teeth upon the brake 
member clutch, and at the right a tapered or cône friction clutching 
surface, substantially like Townsend, with a similar friction clutch- 
ing surface upon the hub also substantially like Townsend. Mindful 
of that equivalency between différent common forms of clutch which, 
in this art, is illustrated by Townsend and Robinson, O'Horo said: 

"The rigî)t-liancl end of the ontor piirface of tlie shifter Is formed Into a 
eonical c-hitch surface adapted to engage the internai ccnical clntch surface 
S/f provided in the liub near its right-hand end. Positive clutch members on 
the .shifter and hub may be substituted for the frictional clutch members 
shown. The left-hand end of the shifter is provided with a clutch surface, 
in the présent exemplification consisting of corrugations or serrations SiH, 
and the adjacent end of the clutch 23 [on the brake member] bas a clutch 
surface consisting of similar corrugations or serrations ^a ; this surface some- 
times being identified, particularly in the clalms, as a 'clutch member.' The 
nature of the clutching e)igagcment between the .shifter and clutch "/iS may be 
varied. For instance, frictional engagement may take the place of the posi- 
tive engagement provided at the corrugations ^5, 'Hd." 

It would not be easy to make a statement of the equivalency of con- 
templated variations which should be broader, in this particular, or 
more clear and intelligible. O'Horo déclares that the left clutching 
surface for the brake may be either positive or frictional, and that the 
right clutching surface for the hub may be either positive or frictional. 
He does not, in so many words, say that both may be frictional, as 
Townsend made them, or both may be positive, as Robinson made 
them; and, if it may be conceivable that there would be invention in 
doing either one of thèse things, in view, alone, of O'Horo's déclara- 
tion, no such thought can be entertained as to such a step taken after 
Townsend and Robinson had donc both. Yet, as to his connector or 
sliding bur, Wald made no change from O'Horo, save to provide pos- 
itive engagement for both faces, instead of for one ; and he did not 
even provide some new form of positive engagement for the right 
end of the shifter. He used practically the same form which O'Horo 
had on the other end. It is too plain for doubt that there was no 
inventive merit in this change — made by Wald in 1911. 

As to the retarder spring, it is not clear how it may be very im- 
portant whether the retarding friction is directly between hub and 
shifter, or mediately between axle and shifter. Wald employed the 
former; O'Horo the latter. Either may insure both the longitudinal 
motion of the shifter when desired, and its stationary central holding 
when desired. Whether there is in Wald's form of spring sufïîcient 
novelty and utility to give validity to the two clàims in suit we need 
not consider, because it is not used by défendant. The Miami Com- 
pany was the owner of the O'Horo patent, ând it manufactured for 
a time a device in the spécifie form shown by the drawings of that 
patent. It finally changed its construction, so as to hâve the positive 
266 F.— 63 
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or toothed clutch action on both ends, like Wald, instead of on the 
left end only; but it did not modify its form of spring. Very possibly 
this change was made af ter the Wald patent issued ; indeed, it may be 
that the superintendant or officer who made the change got the sug- 
gestion from the Wald patent, instead of from the O'Horo patent; 
but, if so, it was because he had not read what O'Horo said. The 
owner of an earlier patent, who manufactures the device shown and 
described in bis patent, save only that he substitutes in one particular 
a form which not only is plainly a mère mechanical équivalent for 
the form in bis patent drawing, but was so declared to be by the 
spécification, certainly cannot thereby infringe upon a later patent, 
which bas emhodied and claimed that change, in connection with others. 

Claims 3 and 5 are the only ones now involved. Claim 3 is in the 
same form as in the original patent, and is plainly limited to Wald's 
spécifie type of retarder spring, in combination with his double-faced 
sliding bur ; 5 is a new claim, added in the reissue, and is broader, in 
that it claims, in the same combination, "résilient means" for hold- 
ing the shifter in intermediate position. To give to claim 3 a construc- 
tion broad enough to find infringement would make it invalid, and 
we think it should be construed more narrowly, and should be held 
not infringed. As to claim 5, it can bave no validity, unless its gên- 
erai language implies a spring of the Wald rather than of the O'Horo 
type — in which case, défendant does not infringe. Its possible valid- 
ity, thus limited, is therefore not necessary to décide. 

The decree must be reversed, and the case remanded, with instruc- 
tions to dismiss the bill. There is no occasion to consider whether 
the expansion of the reissued claim is permissible as against the al- 
leged intervening rights. 



GENERAL ELECTRIC CO. v. NITRO TUNGSTEN LAMP CO. 

(Circuit Court of Appeals, Second Circuit. June 2, 1920.) 
No. 22T. 

1. Patents "S^SSS — 1,180,159, claims 4, 5, 12, 13, for incandescent dectric lamp 

held V^id. 

Claims 4, 5, 12, and 13 of the Langmuir patent, No. 1,180,159, for In- 
candescent electric lamp having a tungsten filament of large effective 
' diameter and flUed with compressed gas, held valid, notwithstanding dis- 
closures of the prior art. 

2. Patents <S:=>165 — Limiting claims, so as not to exclude contentions at suit, 

not aJbandonment. 

The limiting of broad, gênerai claims which would cover the whole fleld 
of the art, to claims covering more speclfically the invention, but not in 
such a manner as to abandon any éléments of the invention relied on in 
the infringement suit, is not an abandonment which defeats the right to 
enjoln the infringement. 

3. Patents <S=»118 — Claims of patent of nitrogen flUed timgst^i lamp held suf- 

flciently deflnite. 

Claims in a patent for a nitrogen filled tungsten lamp, which merely 
specify that the filament shall be of large effective diameter and the 

@=9For other cases see same topic & KEY-NUMBBR In ail Key-Numbered Dlgests & Indexes 
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gag In the bulb ot greater than stated minimum pressures, are not 
too Indeflnlte to be valid, where the relative slzes and pressures of the 
éléments vary In lamps of différent slze. 

Appeal f rom the District Court of the United States for the South- 
ern District of New York. 

Suit by the General Electric Company against the Nitro Tungsten 
Lamp Company for infringement of a patent. Decree for plaintiff, and 
défendant appeals. Affirmed. 

As assignée of Langmulr's patent, No. 1,180,159, dated April 18, 1916, 
plaintiff sues on claims 4, 5, 12, and 13. The patent Is for an "incandescent 
electric lamp," and according to the speclfleation "relates to Improvements" 
whereby is produced "a lamp capable of operating at extraordinarily high 
efficiency and givlng a Ught of marked Increase In Intrinsic brlghtness and 
whiteness." 

The patentée déclares In hls spécification that it Is not "new In the art to use 
an incandescent lamp filament of tungsten," but that, though "It has been sug- 
gested in the past to Introduce into a lamp bulb a neutral atmosphère at a 
fairly high pressure, I am not aware that any such lamps bave ever been used 
commercially or bave been technically successful." That success the patentée 
déclares he has reached by the means set forth perhaps most generally in 
claim 4, viz. : 

"The combination of a lamp bulb, a fiUing thereln of dry nitrogen at a pres- 
sure materially in excess of that corresponding to 50 millimeters of mercury 
and a filament of tungsten of large effective diameter; the filament being 
thereby adapted for opération at a température higher than that which It 
would hâve if operated in a vacuum at an efficiency of one vpatt per candie." 

The fifth claim varies the fourth, by defining the pressure as one "high 
or higher than that corresponding to 300 millimeters of mercury." The 
twelfth claim deflnes the éléments of the combination In terms of relation to 
the filament température thus : 

"In an incandescent lamp, the combination of the lamp bulb, a tungsten fila- 
ment thereln, and a ga.seous filling, the effective diameter of the filament 
being sufliclently large and the beat conductivity of the flUlng being sufliciently 
poor to permit the lamp to be operated with a filament température In excess 
of that of a vacuum tungsten lamp operating at an eflîciency of one watt per 
candie and wIth a length of life not less than that of such a lamp." 

The thirteenth claim describes the style of filament vphich has gained com- 
mercial récognition and evidently seeks to enlarge the range of the patent In 
resi)ect of the gaseous bulb fiUing. It is as foUows : 

"An incandescent electric lamp havlng a closely coiled tungsten filament, 
the coil giving the effect of a filament of large diameter, an inclosing bulb, 
and a fllling of gas having a materially poorer beat conductivity than hydro- 
gen and at a pressure as high or higher than 300 millimeters of mercury, the 
filament being adapted for opération in said gaseous fllling at a température 
higher than that which it would bave if operated in a vacuum at an efiiciency 
of one watt per candie." 

Langmulr's lamps hâve achleved commercial success. It is often known 
as the "gas-fiUed" or "nitrogen" lamp, in contradistinction to the vacuum lamp 
of an art approximately 40 years old, and it Is admitted that, if the patent Is 
valid, défendant has made and sold an Infringing article. The court below 
held wIth plaintiff; défendant appealed. 

William A. Redding, William B. Greeley, and Charles J. HoUand. 
ail of New York City, for appellant. 

Frederick P. Fish and Hubert Howson, both of New York City, and 
Albert G. Davis and Alexander D. L,unt, both of Schenectady, N. Y., 
for appellee. 

Before WARD, HOUGH, and MANTON, Circuit Judges. 
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HOUGH, Circuit Judge (after stating the facts as above). [1] 
That Langmuir's lamp is in a sensé a new thing is not denied ; nor is 
it questioned that the thing has proved fit for use, especially for dis- 
play and advertising purposes, and in that field achieved a measure of 
success. But the path of invention in respect of electric lighting has 
now been trodden by the feet of so many men of talent, and research 
even into its bypaths been so thorough, that the first défense ofïered is 
that "the teachings of the prior art are such as to leave no room for the 
exercise of patentable invention on the part of Dr. Langmuir." 

As a second défense it is urged that the claims in suit are (a) too 
indefinite to be regarded as légal définitions of invention, and (b) are 
the resuit of proceedings in the Patent Office of such a nature as to 
deny the claims a construction rendering défendant an infringer. In 
one sensé the case deals with a concrète article of commerce; in anoth- 
er, it is plain that this décision may be thought to affect the rights of 
the public in respect of lighting devices quite différent from anything 
as yet constructed, so far as this record shows, under the protection of 
this patent. The field of expérimental investigation has been, we think, 
greatly enlarged by the practical success of Langmuir's tungsten nitro- 
gen lamp, and merely noting the admitted f act that the patent may pos- 
sibly hereafter be construed to cover filaments other than tungsten, and 
gaseous fillings not named in the spécification, this décision is to be 
restricted (as was done in the court below) to ascertaining whether the 
particular claims in suit confine to plaintiff the right of making, etc., 
the alleged infringing article.^ 

The subject, then, of this litigation, is what défendant has made and 
sold, viz. the "comet" or "standard multiple gas-filled tungsten" lamp, 
having (in a typical lamp) a tungsten filament .003 inch in diameter, 
helically coiled to a coil diameter of about .017 inch; dry nitrogen in 
the bulb at a pressure (cold) of about 700 mm. ; and a starting efificiency 
of .82 to .95 watt per candie. After 50O hours' opération at rated volt- 
age, the température of the filament will still be approximately 2520° 
C, or about 400° higher than that of one of same métal in a vacuum 
lamp operating at about 1 watt per candie. This is so close a copy of 
plaintiff 's lamp in the 150- watt form, and every claim before us so 
plainly reads upon it, that it states the case to ask whether the man 
who first made this thing — admittedly new to commerce when plaintiff 
offered it to the world — was an inventer. 

One basis for the answer to this question is the amount of knowledge 
imputed by law to that necessary légal fiction, the "man skilled in the 
art," when Langmuir applied for his patent in 1913. We may be brief , 
for there is little controversy over the historical facts; the inferences 
therefrom produce the conflict. The early history of incandescent 
electric lighting as revealed by évidence has been written by Wallace 
and Lacombe, JJ., in the Edison Lamp Case, 52 Fed. 300, 3 C. C. A. 

1 Plaintiff apparently sued on ail the patent claims; the trial judge rested 
décision solely on those first enumeratcd ; défendant only appealed. For 
this reason, also, we express no opinion as to any of the other claims. 
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83, affirming (C. C.) 47 Fed. 454. In that litigation Mr. Edison (testi- 
fying in May, 1890) said : 

"The (liscovery I made was that a fine filament of carbon under the coii- 
ditions I had did not disintegrate to any extent. That was the discovery as 
set forth in my patent, hut * * * it required invention to earry out 
the discovery which I made." 

The décisions referred to scarcely do more than judicially validate 
the patentee's estimate of his own performance. Edison's lamp, per- 
haps somewhat aided by success in htigation, estabHshed for many 
years as the fundamentals of incandescent electric lighting the "condi- 
tions" to which Edison referred, viz. a filament, a vacuum, and an all- 
glass inclosing globe. 

Vacuum meant a commercial vacuum as established by expérience 
and experiment, and the Edison combination was not defeated by the 
introduction into the bulb of a small quantity of bromine gas for the 
purpose of improving "the stability of the carbon and the diminution 
of the blackening of the glass of the lamp." Whether the bromine was 
serviceable or not is immaterial, for its présence, as long as a com- 
mercial vacuum was maintained, neither affected the courts (Edison, 
etc., Co. V. Waring, etc., Co. [C. C] 59 Fed. 358, afïirmed 69 Fed. 645, 
15 C. C. A. 700), nor led to essential modification in the art. By 
various subsidiary inventions, such as the "getter" devices (Malignani 
V. Jasper Marsh, etc., Co. [C. C] 180 Fed. 442), Edison's original lamp, 
with a life of 600 hours at about 6V2 watts per candie, was improved 
as time went on ; but the filament remained carbon, and that filament 
still wore out, and in wearing blackened the bulb. The improvements 
did not wholly fulfill the belief or hope expressed by Mr. Edison in his 
1890 testimony in saying : 

"I thought that perhaps, having gotten rid of ail oxygen, this disintegration 
would not be so large a iactor as to prevont the use of a lamp for commer- 
cial purposcs, and the discovery I made was that this did not take place 
under the conditions of a high, stable vacuum. Q. What causes the blackening 
of the globe in an ordiiiaiy incandescent lamp? A. I bave spent over a 
hundred thousand dollars in trying to lind out, and I don't know." 

Improvement in vacuum having apparently reached its ultimate, 
search for a new and improved filament to put into the vacuum result- 
ed in the discovery by Just and Hanaman of the tungsten filament (pat- 
ent No. 1,018,502), broadly upheld in General, etc., Co. v. Laco-Philips 
Co., 233 Fed. 96, 147 C. C. A. 166. to which may be added the im- 
provement of Coolidge in respect of preparing or treating tungsten 
(patent No. 963,872). 

Thus in 1913 the tungsten vacuum lamp (dating from about 1905) 
with a life of a thousand hours at scarcely over 1 watt per candie, with 
the filament heated to about 2,100° C, represented the last word in in- 
candescent electric lighting; and it seems to us that the situation as 
practical men viewed it was summed up, when in that year Mr. Alexan- 
der Siemens publicly said that it was — 

"very doubtful vphether it will be possible to construet a much more eeonomi- 
ca( glow lamp (than the vacuum tungsten), so that the consumer will bave to 
look for further economy to the improvement and cheapening of the electric 
supply." 



998 266 FEDERAL KEPORTEK 

The foregoing summary is the view of the practical man of skill, but 
there were other phenomena known to the scientist. In any schéma of 
incandescent Hghting, the energy supplied to the filament is subject to 
three forms of expenditure ; it radiâtes in Ught waves ; it escapes as 
heat, and is dissipated by the movement or "sweeping action" of what- 
ever gaseous material may be in contact with the incandescent sub- 
stance. Thèse forms of loss are duly set forth in the patent as ra- 
diation, conduction, and convection. The object of the vacuum was to 
do away with convection by dispensing with the gaseous surrounding. 
Yet it had long been appreciated that raising the heat of the incandes- 
cent light giver produced more light, which was, of course, désirable ; 
but, the higher the heat, the more rapid the détérioration of the incan- 
descent filament. The reasons for this détérioration were obscure. 
The "air washing" of Edison (duly carried into the opinion in the Edi- 
son Lamp Case) had become an obsolète phrase. But, passing other 
théories, we think it uncontradieted on this record that Dr. L,angmuir 
was the first to establish (so far at least as tungsten is concerned) that 
to heighten heat hastened a true evaporation of the heated substance. 
It was also known that the introduction of an inert gas, usually nitro- 
gen, into the lamp bulb, delayed what we may now call the evaporation 
of the filament ; but it brought back and accentuated convection losses, 
which the vacuum had minimized with world-famous commercial re- 
sults. 

Every design or machine is in a sensé a compromise, and it is un- 
questionably true that during the whole history of electric incandes- 
cent lighting there had been suggestions that it would be possible to 
utilize a gaseous filling (usually nitrogen) in the bulb that the life of 
the filament might be extended. Thus Prof. Anthony said before the 
American Institute of Electrical Engineers in 1894: 

"With such a gas [bromine] In the lamp and a properly proportioned fila- 
ment, the initial efficiency may be carried as high as in the vacuum lamp, and 
the eflïclency and illuminating power wiU be well preserved to the end." 

Yet he qualified the assertion by saying: 

"If we could in any way » * » further check the circulation of the gas 
within the lamp chamber, we should still further check the waste of the fila- 
ment and prolong the life of the lamp." 

But neither he nor his principals ever did it.^ When the rare and 
refractory metals, thorium et al., began to be hopefully regarded as 
possible supplanters of carbon filaments, it was suggested (as in Sand- 
er, British 14,411 of 1901) that if the lamp bulb be fiUed with "a mix- 
ture of nitrogen and carburetted hydrogen the lamp will also hâve an 
excellent lighting capacity." But it was never reduced to practice. 
This history of hopeful suggestion is sufficiently elaborated in the opin- 
ion of the District Court in this case. 261 Fed. 606. 

To us it seems f airly certain that both the commercial and the theoret- 
ic art had been put on the wrong road by Mr. Edison through the 

2 Prof. Anthony was the expert for défendant in Edison, etc., Co. v. Waring. 
etc., Co., supra, and his Institute address is substantially his évidence in 
that case. 
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disclosure of his patent No. 274,295, when, in 1883, he proposed to fill 
a Carbon filament bulb with an "inert gas," viz. nitrogen, at a pressure 
of about two-thirds of an atmosphère, and stated as one of the means 
of his hoped-for success that — 

"Tiio fllainont before carbonization niay be rcduced to a smaller cross-section 
tlian usual heretoforo in oi-der to produce réduction of radiating surface." 

This was unquestionably wrong, and we fail to fînd any suggestion 
in the évidence regarding scientific discussion and theoretic state- 
ment that, before Langmuir, any scientist disclosed to the world that in 
the nitrogen-filled bulb the loss by convection would be diminished, and 
a working compromise reached between that loss and the gain in fila- 
ment life, by increasing the "effective size" of the filament itself. 

The patentée on this record was also the fîrst to establish another 
crucial and illuminating fact, viz. that with a tungsten filament nitrogen 
of ordinary or commercial dryness was worse than useless. There is 
no évidence that any one before Langmuir had even suggested that, 
in order to prevent a bulb-blackening fatal to the success of any lamp, 
the removal of water vapor, not only from the gaseous fîlling, but from 
the bulbs and filaments themselves, must be carried to an extent there- 
tofore unused, if not undreamed of . In short, it was not through isolat- 
ed experiments, but by correlating déductions from many of them, that 
the patentée produced in 1913 a lamp which in the larger sizes can oper- 
ate on the usual 115-volt current with an efficiency as low as a half a 
watt per candie. 

This thing défendant has copied, and of it defendant's expert says : 

What "made possible the success of tlie gas-fllled lamp was the fact that 
the drawn wire tungsten filament was developcd. The gênerai design of a 
gas-fiUed lamp was well known in the art at that time (i. e., 1913). It was 
only by substituting tungsten for the materials which were not satisfactory 
that a satisfactory gas-fllled lamp was developed." 

We are compelled to think this the resuit of partisanship. It is not 
true that merely putting nitrogen in a tungsten vacuum lamp will mak» 
anything worth having; it is true that a nitrogen-filled bulb will per- 
mit the "overrunning" of even a carbon lamp for a little while, and for 
its short, but expensive, life the lamp will be brilliant. But not even as 
a laboratory experiment had a gas-filled lamp lived a commercial life 
before Langmuir. This court had no difficulty in Marconi, etc., Co. 
v. De Forest, etc., Co., 243 Fed. at page 564, 156 C. C. A. 258, in find- 
ing invention in the transference of a "laboratory problem to a new and 
very practical field of usefulness." The différence between that case 
and this is that not even the laboratory problem had been solved before 
this patentée did it, and we hold with the lower court that invention 
was présent. 

[2] The défense resting on the wording and history of the claim 
may be thus presented: 

When the application was filed, the solicitor suggested (inter alia) 
the f ollowing comprehensive claim : 

"The combinatlon of a lamp bulb, a fllling therein of dry nitrogen at a rela- 
tively high pressure, and a filament of tungsten." 
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It may be said generally that f rom daims of this breadth or simplic- 
ity the patentée was compelled to recède and accept (inter alia) the 
daims before us. A daim is both a définition and an assertion. The 
définition must be justified by the disdosure; the assertion stands 
alone. The daim as proposed would hâve found support in the dis- 
dosure, but as an assertion it said too much, in that it would hâve read 
on some of the expérimental failures of previous scientists, if only any 
known tungsten filament were substituted for carbon. But such a lamp 
would not hâve worked at ail, and it would not hâve been LaUj^muir's 
contribution to the sum of human knowledge. 

He did not invent any nitrogen-fiUed bulb with any tungsten filament 
in it, but a spécial article of spécial proportions and a carefully stated 
co-ordination of parts. We therefore think it plain that the daims 
in suit hâve been narrowed from those first propounded, and are not 
open to the familiar objections arising from abandonment under com- 
pulsion. Langmuir abandoned nothing that he is trying to get in this 
suit, and that is the commonest and best test of the rule's applicability. 

[3] Nor is it perceived that any daim before us is open to the 
charge of indefiniteness. On the contrary, if such a daim as that origi- 
nally suggested and above quoted had been allowed, it would surely 
hâve been accused of attempting "to corral the art by the use of com- 
prehensive indefinite terms," and to "foreclose broadly against the fu- 
ture." Kintner v. Atlantic, etc., Co. (D. C.) 249 Fed. at page 77. 
We reassert the statement of Eibel, etc., Co. v. Remington, etc., Co., 
234 Fed. at page 632, 148 C. C. A. 390, that it is wdl not to attempt 
définition, but to consider the alleged indefiniteness of a daim in the 
light of the facts of each particular case. On the présent facts, it is 
clear that it was (1) impossible to define the parts of Langmuir's lamp 
in millimeters or other dimensional units ; and (2) no such eflfort was 
necessary to instruct the skilled man how to make the lamp of the 
patent. 

It was impossible to give exact measurements, because the économie 
object of the lamp was to diminish the wattage per candie, and di- 
mensions must be proportioned to the designed wattage; i. e., sub- 
stantially to the size of the lamp — something to be worked out accord- 
ing to rules presumably long familiar to a compétent dectrical engineer. 
It was unnecessary to do more than state the limits of invention in 
terms of resuit, because the results desired are not functional, and do 
indicate limits in terms of lamp life and candie power which are like- 
wise presumably quite familiar to any compétent electrician. When a 
claim defines achievement in words no broader than the disdosure, and 
in phrases which, as interpreted by compétent workers in the art, tell 
one how to do what the patentée did, it can rarely be called indefinite. 

For the reasons foregoing, and confining ourselves wholly to the 
claims in suit and defendant's lamp, we are of opinion that the décision 
below was right, and it is affirmed, with costs. 



UNIÏED SÏATES V. BROCKLEY 1001 

(266 F.) 

UNITED STATES v. BROCKLEY. 

(District Court, M. D. Pennsylvania. September 14, 1920.) 
No. 1204. 

1. Intoxicating liquors ©=255 — Court can modify during term order directing 

sale ot confiscated property. 

The court, which coiidcmnod an automobile used for transporting in- 
toxicating liquor and directed its sale, can during the term at which the 
order was entered, as flxed by Act June 30, 1902, modify or vacate the 
ord(;r. 

2. Intoxicating liquors <&='255 — Retum of automobile used to transport liquors 

niay be ordered in discrétion of court. 

Under National Prohibition Act, § 26, providing that the court shall, 
unless good cause to the contrary is shown by the owner, order the sale 
of property seized, tlie question whether good cause is shown is addressed 
to the judicial discrétion of the court, and the property is not subject to 
forfeiture absolutely, if voluntarily committed to the person who used It 
unlawfully, as is the case under Rev. St. § 34r)0 (Comp. St. § 6352). 

3. Intoxicating liquors <&='255 — Car loaned to another, who transported liq- 

uor thnrein without ovvner's knowledge or suspidon, retumed to owner. 
An owner of an aiitomobile, who loaned it to another, who transported 
intoxicating liquor therein, is entitlcd to a return of the automobile, 
where he had no knovvledge of the purpose of the borrower, and no facts 
which should bave aroused bis suspicion were shown. 

William G. Brockley was convicted of transporting intoxicating liq- 
uors, and the automobile in which the liquor was found was con- 
demned and directed to be sold, and John S. Cozine and another filed 
pétition for the réclamation of the automobile, which they claimed to 
own. Pétition granted. 

R. L. Burnett, U. S. Atty., of Scranton, Pa. 

M. J. Martin and John Gunster, both of Scranton, Pa., for défend- 
ant. 

WITMER, District Judge. George Brockley was convicted, as Wil- 
liam George Brockley, at the June term of court at Williamsport, for 
transporting intoxicating liquor. He was sentenced June 7, 1920, to 
pay a fine of $500 and costs, which he paid, and the automobile in 
which the liquor was found was at the same time condemned and 
directed to be sold. Subsequently, June 15, 1920, John S. Cozine and 
William Brockley presented their pétition, to which no answer has 
been filed, representing themselves to be the owners of the automobile, 
and stating furthermore that "George J. Brockley borrowed the said 
automobile from your petitioners, without stating the purpose for 
which the same was to be used, and further, without the knowledge 
and consent of your petitioners, used the said automobile for the pur- 
pose of transporting intoxicants without first having secured a permit 
therefor," praying for an order on the person in possession for the 
return or release of the same to the petitioners. 

[ 1 ] The term of court at which the order directing the sale was en- 
tered began the second Mond ay of June and ends the third Monday of 

<S=3Por other cases see same topic & KBY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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October next, as authorized b}? the act of Congress creating the Middle 
district of Pennsylvania (Act June 30, 1902, 32 Stat. 549) ; hence there 
is nothing in the court's way, if such might hâve been otherwise so re- 
garded, of modifying or vacating the order entered. The matter will 
therefore be decided upon the admitted facts stated in the pétition. 
[2] The National Prohibition Act (41 Stat. 315, tit. 2), violated by 
George Brockley, provides that : 

"Sec. 26. The court upon conviction of the person so arrested shall order 
the lÏQUor destroyed, and uniess good cause to tlie contrary is shown by tùe 
owner, shall order a sale by public auction of the property seized," etc. 

Whether the property seized shall be confiscated and sold dépends 
upon the facts appearing, and whether the facts presented constitute 
good cause or reason to the contrary is a question addressed to the ju- 
dicial sensé and judgment of the court. This provision in the act 
is not analogous, as was contended for by the government's attorney, to 
that found in section 3450 of the Revised Statutes (Comp. St. § 6352), 
under which it has been held that the ignorance of the owner of a 
vehicle used by a third person for the removal of goods with the intent 
to defraud the United States will not save his property f rom confisca- 
tion. Logan y. United States, and Wisdom & Strickland v. United 
States (C. C. A.) 260 Fed. 746; United States v. Stowell, 133 U. S. 1, 
10 Sup. Ct. 244, 33 L. Ed. 555. From thèse cases, as well as from the 
gênerai provisions of the revenue laws therein construed, it is conclu- 
sive that personal property voluntarily committed by the owner to 
the possession of a third person, for use by him, becomes subject to 
forfeiture absolutely, whether or not good cause appears to the con- 
trary. 

[3] The admitted facts in the présent case show ownership and 
want of knowledge on the part of the vehicle's owners as to the pur- 
pose for which the vehicle was to be employed. Without any other 
attending circumstances, this is sufficient to warrant the court to order 
its return. It might be otherwise if, from the réputation of the person 
intrusted with the vehicle or other circumstances attending his occu- 
pation or employment, the inference would arise that the owners had 
reason to suspect that their property might be used for the purposes 
it was employed. 

The construction contended for by the learned représentative of the 
government would admit of no reason or cause for the return of prop- 
erty used in connection with a violation of the provisions of this 
statute, if such was intrusted to the violator of the same and used in 
connection therewith. This would work greater hardship upon inno- 
cent owners of such property than was contemplated by the legislators ; 
otherwise they would not hâve provided for the return on good cause 
shown. 

The order formerly entered is vacated, and the property seized, one 
Hudsdn touring car, No. 632 — 971, is to be delivered to the petitioners, 
when storage and charges, if any, are paid by the owners. 
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WILLIAMS V. DELAWARE, L. & W. K. CO. 

(District Court, M. D. Pennsylvania. July 23, 1920.) 
No. 280. 

1. Removal of causes 'S=>37 — ^In condemnation, owner, Joined as plaintiff, may 

remove as a défendant. 

lu a proceedins by a railroad company under tlie Pennsylvania statute 
to coiidemn land. tlie landowner, a New Jersey citizen, although made 
technically plaiiitift" by the statute, is in fact défendant, and is to bc 
so resarded for the purpose of the removal statute. 

2. Removal of causes €=89(1)— State court without jurisdiction to deny 

removal. 

IJuder Judicial Code, S 29 (Comp. St. § 1011), the flling of a sufflcient 
pétition and bond for removal ipso facto removes the cause, and deprives 
the state court of lurtlier jurisdiction ; any question of the right of re- 
moval being for tlie fédéral court. 

3. Removal of causes "S^Sl — Delay in flling pétition does not defect renioval. 

Jlere delay before filing pétition and bond lieM not to defeat the right 
of removal, wliere the case is still in the condition as to pleadings pre- 
scribed by the statute. 

At Law. Action by John W. Williams against the Delaware, 
Lackawanna & Western Railroad Company. On motion to remand to 
state court. Denied. 

H. M. Streeter and H. C. Reynolds, both of Scrantoii, Pa., for plain- 
tiflf. 
J. H. Oliver, of Scranton, Pa., for défendant. 

WITMER, District Judge. Under the right of eminent domain, the 
Delaware, Lackawanna & Western Railroad Company appropriated 
some land located in Susquehanna county, Pa., belonging to John W. 
Williams, a citizen of New Jersey. A formai pétition and bond for 
the purpose, in accordance with the Pennsylvania procédure, was 
filed in court on March 23, 1914, to No. 105, April term, 1914. Ex- 
ceptions to the bond were filed, which were afterwards dismissed, and 
the bond was approved. A bill in equity was filed by Williams after 
the land was appropriated, one day before the pétition and bond waS 
filed as indicated. The equity suit, addressed to No. 100 April term, 
1914, was tried in the lower court, and on appeal to the Suprême Court 
the bill was dismissed. 255 Pa. 133, 99 Atl. 477. 

[1] This suit was independent from the condemnation proceedings 
instituted to No. 105 of April term, and should not be confused with it. 
In the latter proceeding, the railroad company is the aggressor and 
Williams défendant; even though the Pennsylvania statute made him 
technically the plaintifï, so far as the removal statute is concerned, he 
is nevertheless to be regarded as the défendant. In condemnation pro- 
ceedings the words "plaintifï" and "défendant" can only be used in an 
uncommon and libéral sensé. Mason City R. R. Co. v. Boynton, 204 
U. S. 570 , 27 Su p. Ct. 321, 51 L. Ed. 629. 

'or other cases see same topic & KBY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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[2] Without proceedmg further, the défendant, Williams, on July 
19, 1919, presented his pétition and bond, asking for removal of the 
case to this court on the ground of diversity of citizenship. The order 
of removal was denied for the following reasons : 

(1) "Tliere was no suit or action pending at the time of tlie présentation 
of tlie pétition and bond, and tlie application was prématuré." 

(2) "Tlie petitioner, John W. Williams, is not défendant in the suit or ac- 
tion, the nature of which is an action by him, as plaintllf, against the rail- 
road Company, as défendant." 

There was no occasion for a formai order for removal, and such or- 
der is in fact of no effect. The right of removal is statutory, and is 
established immediately on the filing of a proper bond and pétition, 
showing on its face that the case is one which the défendant has a 
right to remove under the provisions of the statute. No issue of fact 
raised upon the pétition or record can be tried in the state court. Duflf 
V. Hildreth, 183 Mass. 440, 67 N. E. 356. Where jurisdictional facts 
authorizing removal of a cause from a state to a fédéral court exist and 
are properly pleaded, and ail the requirements of the law are met, the 
cause is in contemplation of law removed, and further proceedings in 
the state court are void, for the cause is ipso facto removed. Miller v. 
Soûle (D. C.) 221 Fed. 493. Under the statute (section 29 of the 
Judicial Code [Comp. St. § 1011]) it is the duty of the state court to 
accept the pétition and bond when tendered in proper form, and certify 
the case to the fédéral District Court, which will détermine for itself 
whether the case was wrongfully or improperly removed thereto. 

[3] It may be readily conceded that considérable time has elapsed 
before the défendant, Williams, filed his pétition for removal, yet there 
is nothing in the statute to deny to him the right of so doing when he 
came. The Judicial Code (section 29) provides that such pétition may 
be made and filed at "any time before the défendant is required by the 
laws of the state or the rule of the state court in which suit is brought, 
to answer or plead to the déclaration" or statement, so that, if the 
cause should be removed, the validity of any and ail of its défenses 
should be tried and determined in the District Court of the United 
States. Though tardy, this may ail as yet be accomplished in the case 
before the court. 

The information presented is sufficient to satisfy the court that the 
cause is within the jurisdiction of the court, and the motion to remand 
is denied. 
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UNITED STATES ex rél. WATTIS v. LANE, Secretary of the Interior. 

(Court of Appeals of District of Columbia. Submitted October 7, 1919. 
Decided December 1, 1919.) 

No. 3295. 

1. Public lands <S=35(1)— "Soldier's acTditional ri^t" deflned. 

A "soldier's additional right" is the riglit of a soldier, who bas re- 
ceived from the government less than 160 acres of land, to receive as 
much more land as will be necessary to make up the 160 acres, under 
Rev. St. §§ 2304, 2306, 2307 (Comp, St. SS 4592, 4594, 4602). 

2. Mandamus <S=>85 — Arbitrary refusai of Secretary of the Interior to act may 

b© remedied by mandamus. 

If the Secretary of the Interior arbitrarily refuses to give one a patent 
to land to which he is entitled under Rev. St. §§ 2304, 2306 (Comp. 
St. M 4592, 4594), mandamus will issue to eompel him to do so. 

3. Mandamus "S^SS — Ruling of Secretary of the Interior held not arbitrary, 

and reviewable by mandamus. 

There is room for the construction that, under Rev. St. §§ 2304, 2806, 
2307 (Comp. St. §i 4592, 4594, 4602), a soldier's additional right to 
receive land is not subject to tcstamentary disposition, but, when not 
exercised or transferred by the .soldier in his lifetime, passes to the 
widow or orphan children, and it camiot be said that the Secretary ol 
the Interior, In so deciding, was guilty of an arbitrary act, reviewable 
by mandamus. 

Appeal from the Suprême Court of the District of Columbia. 

Proceeding by the United States, on the relation of Edmund O. 
Wattis, to eompel Franklin K. Lane, Secretary of the Interior, to is- 
sue a patent for land. From a judgment denying a writ of mandamus, 
relator appeals. Affirmed. 

H. A. Hegarty and S. S. Ashbaugh, both of Washington, D. C, for 
appellant. 

C. E. Wright and C. D. Mahaffie, both of Washington, D. C, for 
appellee. 

SMYTH, Chief Justice, f 1 ] James H. Barnish was a soldier of the 
Civil War. According to section 2304, Revised Statutes (Comp. St. 
§ 4592), he was entitled to receive from the government 160 acres o£ 
land under certain conditions. By section 2305, Revised Statutes 
(Comp. St. § 4594), it is provided that a person so entitled, who entered 
less than 160 acres, should hâve the right to receive as much more land 
as would be necessary to make up the 160 acres. This is called a 
"soldier's additional right." Barnish entered 72.73 acres and died 
without exercising the additional right. He left a will, in which he be- 
queathed some money to a nièce, and then devised ail the rest of his 
real and personal property to his nephew, Samuel Barnish Glover. 
Through mesne assignments Wattis, appellant hère, acquired the in- 
terest, if any, in the soldier's additional right which came to Glover 
under his uncle's will. Wattis, asserting that he possesses that right, 
seeks to secure title to 78.28 acres of public lands by virtue of it. The 
Secretary of the Interior takes the position that the soldier could not 

^=»For other cases see Bame topic & KEY-NUMBBR in ail Key-NUmbered Digests & Indexes 
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dispose of the additional right by will, and hence that Wattis did not 
acquire it. Wattis' application for a mandamus to compel the Secre- 
tary to issue to him a patent for the land was denied, and he appeals. 
Sections 2306 and 2307 (sections 4594, 4602) are as follows: 

Sec. 2308. Every person entitled, under the provisions of section twenty- 
tlivee hundred and four, to enter a homestead who may liave heretofore en- 
tered, under the homestead laws, a quantity of land less than one hundred 
and slxty acres, shall be permltted to enter so much land as, when added to 
the quantity previously entered, shall not exeeed one hundred and slxty acres. 

Sec. 2307. In case of the death of any person who would be entitled to a 
homestead under the provisions of section twenty-three hundred and four, his 
vyidow, If unmarried, or in case of her death or marriage, then his minor orphan 
chlldren, by a guardian duly appointed and officially aecredited at the Depart- 
ment of the Interior, shall be entitled to ail the beneiits enumerated in tbis 
chapter, subject to ail the provisions as to settlement and improvements 
therein contained ; but if such person died duriug his term of enlistment, 
the whole term of his enlistment shall be deducted from the time heretofore 
required to perfect the title. 

[2] Appellant argues that the language of those sections is "plain 
and unmistakable," that according to them the additional right may be 
disposed of by will, that the Secretary acted arbitrarily in holding oth- 
erwise, and that, in conséquence, we hâve the power to grant the re- 
lief prayed. If the assumption that the Secretary acted arbitrarily 
be Sound, appellant is right. Roberts v. United States, 176 U. S. 221, 
231, 20 Sup. Ct. 376, 44 h. Ed. 443 ; Lane v. Hoglund, 244 U. S. 174, 
182, 37 Sup. Ct. 558, 61 h. Ed. 1066. But is it? 

[3] Looking at the statutes themselves, unaided by judicial con- 
struction, we are not able to agrée with the appellant. Section 2307 
déclares that, in case of the death of any person "who would be entitled 
to a homestead" under section 2304, his widow, if unmarried, or in case 
of her death or marriage, then his minor orphan children, "shall be 
entitled to ail the benefits enumerated in this chapter." This, of course, 
includes those given by section 2306 of the chapter. It does not say 
that the widow or the children shall be entitled to the right in the 
event the father had not willed it away, but their right to it is made 
to accrue upon his death. If it was the intention of Congress that 
the right could be disposed of by will, or, in the event of no will, 
should descend to the f ather's heirs, why the provision with respect to 
the widow and children? It seems to us that there is room for the 
construction that under thèse statutes the right is not subject to tes- 
tamentary disposition, but, when not exercised or transferred by the 
soldier in his lifetime, passes to the widow or orphan children, as the 
case may be. And, if there is, we cannot say that the Secretary was 
guilty of an arbitrary act in holding that the right could not be willed. 
United States ex rel. Ashley v. Roper, 48 App. D. C. 69, 75, and cases 
cited there ; United States ex rel. Johnson v. Lane, 48 App. D. C. 169, 
174; Sykes v. Lane, 47 Wash. Law Rep. 299. 

Counsel for appellant cites Mullen v. Wine (C. C.) 26 Fed. 206, 
Barnes v. Poirier et al., 64 Fed. 14, 12 C. C. A. 9, and Webster v. Lu- 
ther, 163 U. S. 331, 16 Sup. Ct. 963, 41 L. Ed. 179, in support of his 
contention, but we do not think they help him. In the Mullen Case 
the right was in the minor children of the soldier, and the question 
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before the court was as to whether or not the children, through their 
guardian, were authorized to sell it. It was decided that they were. 
To the same efïect is the holding in Barnes v. Poirier, where the 
only question passed upon was the power to assign the additional right 
in the Hfetime of the owner. It was urged there that the assignment 
was "in contravention of the laws of the United States, against 
public policy, and void." But the court said no, that it contravened no 
statute or public policy, and added that restraints upon aliénation 
are not favored by the law; but it did not say, because the question 
was not before it, that under section 2306, when construed as it must 
be with sections 2304 and 2307, the additional right could be devised 
by the soldier. The question passed upon by the Suprême Court in the 
Webster Case was also as to whether or not the right was assignable. 

In none of them, nor in any found by us, is there any warrant for the 
contention that the soldier may will the right, and thus defeat the in- 
terest of his widow or orphan children, given to them by section 2307. 
The expressions running through thèse opinions, that the statute places 
no restrictions on the holder of the right, must be read in the light of 
the question which the court was considering, and cannot be taken 
as a warrant for holding that the right might be willed. There is 
authority for the proposition that the right of the owner to sell his 
property rests on a différent footing from the right to make testa- 
mentary disposition of it. Wright, Tenures, 173 ; In Re Fox, 52 N. Y. 
530, 533, 11 Am. Rep. 751 ; In re Noyés' Estate, 40 Mont. 178, 187, 
105 Pac. 1013. If this be correct, and we think it is, there is a good 
reason for difïerentiating between the power to sell land and the pow- 
er to dispose of it by will. 

We hâve said this much, not for the purpose of deciding whether 
or not the right may be devised, for we are not required to do that, 
but to show that the Secretary of the Interior was acting within the 
scope of his discretionary power under the statute when he refused 
the patent. He may hâve erred, but with that we hâve nothing to do. 
AU we hold is that his action was not arbitrary, but within the domain 
of his discrétion, and therefore not subject to our review. The last 
expression of the Suprême Court of the United States upon this sub- 
ject is found in Alaska Smokeless Coal Co. v. Lane, 250 U. S. 549, 
40 Sup. Ct. 33, 63 L. Ed. 1135, decided November 10, 1919. It is 
there said, speaking of the Secretary's power in a case of this char- 
acter : 

"But where there Is discrétion, as we thinlt there is in this case, even 
though its conclusion be disputable, it is impregnable to mandamus" — clting 
United States ex rel. Riverside Oit Co. v. Hitchcocls, 190 U. S. 316, 23 Sup. 
Ct. 698, 47 L. Ed. 1074. Ness v. Ksher, 223 U. S. 683, 32 Sup. Ct 356, 56 L. Ed. 
610. 

The Judgment is affirmed, with costs. 
Affirmed. 
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HOY V. LANE, Secretary of the Interîor. 

(Court of Appeals of District of Columbia. Submitted October 7, 1919. 
Decided December 1, 1919.) 

No. 3294. 

Apiteal from the Suprême Court of the District of Columbia. 

Suit by Frank M. Hoy against Franlslin K. Lane, Secretary of the Interior. 
Decree for défendant, and plaintiff appeals. AtUrmed, 

H. A. Hegarty and S. S. Ashbaugh, both of Washington, D. C, for appellant. 
C. B. Wright and O. D. Mahallie, both of Washington, D. C, for appellee. 

SMYTH, Chief Justice. Appellant asked for an Injunction to restrain the 
Secretary of the luterior from cauceling bis entry of certain public lands and 
to conipel hiin to accept for the lands the soldier's additional right, given 
by secliou 2.'«H», Ueviscd Statutes (Comp. St. S 4.j94). ïhis right belonged 
to oue Sylvester Uamey, a soldier, was uot exercised or disposed of by hlm 
in hls lifetiine, and is elaimed by the appellant through an assignment from 
a residuary Icgatee under the will of Ramey. The injunction was denied. 

The Question presented is the .«nme as tliat this dav decidod in U. S. ex rel. 
Wattis V. I^ne, 4!) App. D. C. 3S5, 266 Fed. 100.5, namply, whether the Secre- 
tary of the Interior, in holding tlint a soldier's riglit to enter additional land 
under section 2;^0() could not be dispDscd of by the latter tliroiigh a will, acted 
arbitrarily or within the discrétion lodgcd in liim by the statute. The ruling 
in the Wnttis Case must coutrol hère. Conse(juently the decree is aifirmed, at 
àppellant's cost. 

Affiruied. 



GROOT V. REILLY. • 

(Court of Appeals of District of Columbia. Submitted October 10, 1919. De- 
cided December 1, 1919.) 

No. 3252. 

Constitutional law ®=227, 249— Eminent domain -©^îd)— War ®»10(1) 
— Saulsbiiry Résolution, protiibiting landiord from recovering possession, 
unrnnstitiitional. 

The Sîiulsbnry Résolution, prohibiting recovery of possos.slon of leased 
real estate duriiig tlic wiir, so long as the tenant continues to pay the rent 
at tlie agreed rate, is uiiconstirnliimal, as rnkiiig private propcrty witliout 
jnst compensation, and as beiiig discrimiimtory between owuers of prop- 
erty. 

Appeal from tlie Suprême Court of the District of Cohimhia. 
Action by Caroline I. Reilly against Gertrude Groot. Judginent for 
plaintiff, and défendant appeals. Affirnied. 

W. C. IVentiss, of \Vashington, D. C, for appellant. 
M. N. Kichardson and E. !.. Wilson, botii of Washington, D. C, 
for appellee. 

SMYTH, Chief Justice. Appellee brought action against appellant 
to recover possession of certain premises. She was defeated in the 
municipal court. On appeal to the Suprême Court she prevailed. 

^::^Fot tither ca^es s«e uaïue lopic & KJijY-NUMB£ïR ia ail Key-Numbered Dlgeets & Indexes 
•Writ of error dlsmissed 264 U. S. — , 41 Sup. Ct. 61. 64 L. Ed. -^. 
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It appeared from her affidavit of merit, filed under rule 19, that the 
lease under which appcllant held possession had expired and that the 
required notice to quit had been given before the institution of the ac- 
tion in the municipal court. This appeliant did not deny in her affidavit 
of défense, but she set up certain matters on the assumption that un- 
der the Saulsbury Resolution (40 Stat. 593) they justified her in re- 
taining possession. This was her only défense. As we hâve held that 
resolution to be unconstitutional (Willson v. Mc'Donnell, 49 App. D. 
C. 280, 265 Fed. 432), her position is untenable. 

The judgment is affirmed, with costs. 

Affirmed. 



8TEPHENS et àL v. DALT. 

(Court of Âppeals of District of Cohimhia. Snbmltted November 4, 1919. 
Declded January 5, 1920.) 

No. 3217. 

L Cancellation of Instruments "S^l — Equity will relieve a^nst conveyances 
for sup[H>rt on nonperformance. 

Equity wlU affoid some forra of relief from conveyances for support on 
nonperformance of the agreement. 
2. Cancellaiion of instruments ©=57 — Under bill for rescission of couveyance 
for support, lien may be impressed. 

Under a blU praj'ing rescission of a eonveyance for support on nonper- 
formance of the agreement by reason of dcath of the grantee, where 
the esta te is small and the expen.se of accounting nece.fsltated by rescission 
will be great, equity may impress a lien on the property In favor of the 
grantor for the carrying out of the contract for support. 

8. Cancellatien of instrumeats <^==57 — Liai imposed, iustead of resci.>«sion, 
gliould lie imposed only on interest conveyed. 

On the death of the grantee of an undivided half of land conveyed by 
her tenant in eommon, in considération of the grantor's support and the 
subséquent failure of such support, equity inipi-operly imposed a lien 
en the entire estate, instead of the interest conveyed. 

Appeal from the Suprême Court of the District of Columhia. 

Bill by Alice V. Daly against Francis H. Slephens, executor and 
trustée, and Dorothea Stephens, by Robert L. Williams, guardian ad 
litem. Decree for plaintiff, and défendants appeal. Plaint! tT dying 
pending the action, Cornélius T. Daly, her executor, was substiluLed 
in her place. Modified and affirmed. 

F. H. Stephens, of Washington, D. C, for appellants. 
Roger J. Whiteford, of Washington, D. C, for appellee. 

ROBB, Associate Justice. In 1890 Alice V. Daly and her dnughter, 
Ida May Daly, purchased premises No. 922 T Street, Northwest, in 
this city, as tenants in eommon. The purchase price was $6,000, of 
which $4,500 was paid in cash. For the next 19 years they shared 
equally either in the use of the property when occupied by them as a 
home or in the net rents and profits during the time it was under lease. 

<B»For other cases see same topic t KEY-NUMBER Id aU Key-Numbered DigeeU t ludezo 
266 F.— 64 
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In 1909 the mother conveyed her interest or equity to tlie daughter; 
the considération being an agreement by the daughter to provide a 
home for her mother, with her or at some other place of the mother's 
choice, and to pay the mother $20 per month for life in addition. 
This agreement was faithfully performed by the daughter up to the 
time of her death in 1912. Under the provisions of the daughter's 
will the entire estate was left in trust, the income and so much of the 
principal as in the discrétion of the executor should be necessary to 
be applied to the mother's support. Upon the death of the mother 
the residuum of the estate was to go to third parties. At the time of 
the daughter's death the property had depreciated considerably in 
value and was producing no net income. 

The bill herein, filed after the daughter's death, prayed a reconvey- 
ance to the mother "of her equity in said real estate." The decree 
impressed a lien upon the entire estate for the continued performance 
of the terms of the conveyance of the mother's one-half interest to 
the daughter, directed the payment of $2,700, representing 60 month- 
ly payments of $45 each, beginning with the daughter's death (the 
mother having testified that board furnished her by the daughter was 
équivalent to $25 per month), and also directed future payments of 
$45 per month. Trustées were appointed, who were directed to sell 
the property for the purpose of carrying out the terms of the decree, 
anything remaining to be paid to the residuary legatees mentioned in 
the daughter's will. The mother died February 17, 1918. 

[1-3] The jurisdiction of equity is not challenged, nor could it be 
successfully, for courts hâve held with substantial unanimity that 
equity will afïord relief from conveyances for support on nonperform- 
ance of the agreement, though there has been a divergence of view as 
to the grounds and form of relief. Russell v. Robbins, 247 111. 510, 93 
N. E. 324, 139 Am. St. Rep. 342; Wilson v. Wilson, 38 Me. 18, 61 
Am. Dec. 227 ; Eastman v. Batchelder and Wife, 36 N. H. 141, 72 
Am. Dec. 295 ; Morgan v. Loomis, 78 Wis. 594, 48 N. W. 109 ; Ab- 
bott V. Sanders, 80 Vt. 179, 66 Atl. 1032, 13 L. R. A. (N. S.) 725, 
130 Am. St. Rep. 974, 12 Ann. Cas. 898; Keister v. Cubine, 101 Va. 
768, 45 S. E. 285; 4 R. C. L. p. 519; 18 C. J. 380, par. 439. In 
the présent case the grantor elected to waive the provisions of the 
grantee's will and to rely upon the terms of the agreement. While 
a rescission and a restoration of the status quo was prayed, and might 
hâve been decreed upon terms, the good faith of the grantee being 
conceded (Maddox v. Maddox, 135 Ky. 403, 122 S. W". 201 ; Morgan 
v. Loomis, 78 Wis. 594, 48 N. W. 109; 6 Pom. Eq. § 688), "the power 
of a court of equity in a proper case to rescind the contract and re- 
store the property to the grantor would certainly include the power 
to afïord a less drastic relief, if the facts pointed to the latter as more 
consonant with justice" (Keister v. Cubine, 101 Va. 768, 45 S. E. 285). 
In that case rescission was prayed, but the court impressed a trust upon 
the property in favor of the grantor. That a trust may be impressed 
has been ruled in other cases. Powers v. Powers, 39 S. W. 825, 19 
Ky. Law Rep. 266; Storey-Bracher Lumber Co. v. Burnett, 61 Or. 
498, 123 Pac. 66; Price v. Hobbs, 47 Md. 359; Doescher v. Spratt, 
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61 Minn. 326, 63 N. W. 736; Childs v. Rue, 84 Minn. 323, 87 N. W. 
918; Chase v. Peck, 21 N. Y. 581. 

Should we award a rescission hère, equity would demand that the 
grantor account for the amount received by her up to the time of the 
graiitee's death, jind that the grantee account for the net income of 
the property conveyed to her by the grantor. A further accounting 
would be necessary from the date of the grantee's death. As the es- 
tate is small, and the delay and expense of such an accounting would 
be considérable, we incline to the view that in the circumstances 
justice will be done by charging the interest conveyed to the grantee 
with an équitable lien in favor of the grantor for the carrying out of 
the contract forming the real considération for the conveyance. This 
will necessitate a modification of the decree, since thè grantor in no 
cvent is entitled to more than the interest she conveyed. 

As modified, the decree is affirmed, with costs to appellant. 

M(?4ified and affirmed 



HEITMULLER v. STOKES. 

(Court of Appeals of District of Columbia. Submitted December 2, 1919. 
Decided January 5, 1920.) 

No. 3273. 

EEdsnent domain ^=2(1) — ^United States 'Ê=»69 — No împlied contra«t by 
Uniteiî States to pay for property under Saulsbury Résolution. 

There was no takiug of private property for public use under the Sauls- 
btiry Résolution, within the meaning of the Constitution, and hence there 
was no implied contract on the part of the United States to pay the value 
of the property taken, as under such resolution the landlord was de- 
prived of his property for the beneflt of the tenant. 

Appeal from Suprême Court of the District of Columbia. 
Action by Slyvanus Stokes against Anna HeitmuUer. Judgment for 
plaintiiï, and défendant appeals. Affirmed. 

Chapin Brown and C. B. Bauman, both of Washington, D. C, for 
appellant. 

W. E. Lester, of Washington, D. C, for appellee. 

ROBB, Associate Justice. Appeal from a judgment in the Suprême 
Court of the District for the plaintiff, appellee hère, under law rule 19 
of that court, in a landlord and tenant proceeding instituted in the 
municipal court. 

Appellant challenges law rule 19, and relies upon the Saulsbury 
Resolution (40 Stat. 593). Rule 19 was sustained in Borden v. Carter, 
261 Fed. 458, decided by this court on November 3, 1919 (47 Wash. 
Law Rep. 749), while the Saulsbury Resolution was declared uncon- 
stitutional in Willson v. McDonnell (D. C.) 265 Fed. 432, decided 
December 1, 1919. 

Counsel for appellant suggest that the décision in United States v. 
Lynah, 188 U. S. 455, 23 Sup. Ct. 349, 47 L. Ed. 539, may hâve some 

^=>For otb«r caie» see aam« toplc * KST-NUMBSR la ali Key-Numbersd Dlgeeta & Indue* 
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bearing upon the constitutional question. In that case it was ruied 
that — 

"When the government appropriâtes property, which it does not claim as 
its own, it does so under an implied contract tliat it will pay tlie value of 
the property it so appropriâtes." 

But it was not ruled that a statute would be constitutional that au- 
thorized the takin? of private property for pubHc use without any 
provision for compensation. In Chicago, Burlington & Q. R. Co. v. 
Chicago, 166 U. S. 226, 236, 17 Sup. Ct. 581, 584 (41 L,. Ed. 979), the 
court said: 

"The Législature may prescribe a form of procédure to be observed in the 
taking of private property for public use ; but it is not due process of law, if 
provision be not made for compensation." 

However, we need not pursue the question, for under the Saulsbury 
Resolution, as we already hâve indicated, one individual (the landlord) 
was deprived of his property for the benefit of another individual (the 
tenant), so that there has been no taking of private property for public 
use within the meaning of the Constitution. It necessarily results that 
there is no such implied contract on the part of the United States as ap- 
pellant hère invokes. 

The jud^rment is affirmed, with costs. 

Affirmed. 



FÎÎEED V. LNITED STATES. 

(Court of Appoals of District of Columhia. Submitted March 1, 1020. De- 

cided April 5, 1920.) 

No. 3314. 

1. Irf"'''inent and information ®=>110(51)— Indîctment for vioîating WTiito 

S-ave Traffic Act, paraphrasîng statute, held proper. 

Au Indictment charging that on a certain day accused transported, 
caused to be transported, and aided and assisted in transporting in In- 
terstate commerce, a certain woman for the purpose of prostitution, was 
in proper form; Act June 25, 1910 (Comp. St. §§ 8812-8819), contemplat- 
ing that the offense may be committed in varions ways, and the pleader 
merely paraphrasîng the statute. 

2. Indictment and information <S=129(1) — ^Indîctment for vioîating Wliite 

Slave Traffle Act properly included traflsportation of several vvomen. 

Where driver of an automobile, receiving a commission on its earuings 
in addition to salary, aided two women in procuring men with whom illicit 
relations were to be had, and, having brought the men and women to- 
gether, drove across the Potomac into Virginia, where tlie illicit acts 
took place, the two offenses growing out of the transaction were so con- 
nected as to be within the provision of Rev. St. § 1024 (Comp. St. S 1690), 
and were properly included in différent counts in one Indictment. 

3. Criminal law «S^SIO — Uncorroborated testimony of accomplie© sufficient 

at common law. 

At common law the uncorroborated testimony of an accomplice will 
support a verdict of conviction. 

®=»For otlier casea see same topic & KEY-NUMBER in ail Key-Numbered Digesta & Indexes 
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4. Criniinal law ^S^TSOd) — Court shoiild direct attention of jury to nature 

of accomplice évidence. 

While there is no absolute rule of law preventing convictions on the 
testlmony of an accomplice, the jury should bc instruoted and cautioned 
as to the character of such testimony, and the danger of convicting with- 
out supporting évidence. 

5. Criniinal law <S=»780(2) — Evidence held to require instruction as to whetli- 

er wonien transported to another state for prostitution were accomplices. 
In a proseciition for transporting women in Interstate commerce for 
the purpose of prostitution, held, under the évidence, that the jury might 
liave found that eacli of the women, who testified against accused, was 
an accomplice, entitling accused to an instruction concerning such évi- 
dence. 

6. Criminal law <©='Î80(3) — Instruction as to accomplice testimony held in- 

sufflcient. 

In a prosecution for transporting women in interstate commerce for 
purpose of prostitution, wlioi'e the jury niay hâve found that the women', 
who testified for the prosecution, were accomplices, and accused requested 
proper instructions concerning accomijlice testimony, an instruction by 
the coiirt concerning the witnesses : "You hâve noticed their manner of 
testifying, and you hâve heard more or less about what lànd of people 
they are. AU thèse things you sliould kecp in miud when your are 
weigliing the testimony of any witness, in order to détermine what credl- 
bility it is entitled to" — amounted to nothing more than the gênerai ad- 
monition, which it is proper for the court to give in ail cases, and fell 
far short of the requirements of the situation. 

1. Criminal law <2=>827 — Request for instruction held sufflcient to point out 
that some witnesses might be considered accomplices. 

While a request for instructions as to accomplice testimony Included 
only two of a number of witnesses, it was suflicient to bring to the atten- 
tion of the court the fact that some of the witnesses at least might be 
considered accomplices. and hence that the jury should be cautioned and 
advised concerning sucli testimony. 

Smyth, Chief .lustice, dissenting. 

Appeal froin the Suprême Court of the District of Columbia. 

David Freed wa.s convicted under an indictment charging that he 
transported and aided and assisted in transporting in interstate com- 
merce certain women for the purpose of prostitution and appeals. 
Reversed, and new trial awarded. 

J. A. O'Shea, of Washington, D. C, for appellant. 
J. E. Laskey, U. S. Atty., and T. Hardy Todd and Morgan H. Beach, 
Asst. U. S. Attys., ail of Washington, D. C. 

ROBB, Associate Justice. Appellant, défendant below, was con- 
victed in the Suprême Court of the District under two counts of an 
indictment, the first of which charged that on a certain day he trans- 
ported, caused to be transported, and aided and assisted in transporting, 
in interstate commerce for the purpose of prostitution, a woman by the 
name of Sue McDain ; the second count being a duplicata of the first, 
except that the name of the woman was Blanche Phillips. The sen- 
tence was 5 years in the penitentiary. 

The défendant was 20 years of âge and the driver of an automo- 
bile, receiving a commission on its earnings in addition to wages. The 
évidence for the government tended to show that he aided the two 

©ssFor other cases, see same topic & KBY-NUMBBR in ail Key-Numbered Dlgests & Indexe» 
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women named in procuring men with whom illicit relations were to- 
be had; that, having brought the men and women together, the party 
would be driven across the Potomac river into Virginia in defendant's 
automobile, where the illicit acts would take place (but not in the prés- 
ence of défendant), the men paying the women, and also paying de- 
fendant for transporting them. The witnesses for the government 
were the two women named in the indictment, a third woman who ac- 
companied them and participated in the occurrences upon which the 
indictment was based, and two of the men who were members of 
the party. One other witness testified to seeing défendant drive the 
party away from the place in this city where the two women were 
stopping on the night in question. 

[1,2] The indictment was in proper form. Kidwell v. U. S., 38 
App. D. C. 566; Wiborg v. U. S., 163 U. S. 632, 16 Sup. Ct. 1127, 
1197, 41 L. Ed. 289; Andersen v. U. S., 170 U. S. 481, 18 Sup. Ct. 
689, 42 L. Ed. 1116. The statute (36 Stat. 825 [Comp. St. §§ 8812- 
8819]) contemplâtes that the offense denounced therein may be com- 
mitted in various ways, and the pleader has merely paraphrased the 
statute. The two offenses, growing out of the same transaction, are 
so connected as to be within the provisions of section 1024, R. S. 
(Comp. St. § 1690), which we reviewed in the Kidwell Case. 

A more serious question is involved in the next contention of de- 
fendant, based upon his request for an instruction that, if the jury 
should find that the women named in the indictment were accom- 
plices, they then would hâve to inquire whether or not there was 
corroborating évidence, and for another instruction that the testimony 
of thèse women should not be taken as that of ordinary witnesses, 
but "ought to be received with suspicion, and with the very greatest 
care and caution." Thèse prayers were refused, and the only instruc- 
tion given in this connection was the foUowing: 

"Now a gênerai comment In regard to the witnesses. You hâve seen the 
witnesses on the stand, and you hâve heard what they hâve had to say; you 
hâve noticed their manner of testifying, and you hâve lieard more or less 
about what kind of people they are. AU tliese thlngs you should also keejv 
in mind when you are weighing the testimony of any witness, in order to dé- 
termine what credibility it is entitled to." 

[3, 4] At common law the imcorroborated testimony of an accom- 
plice will support a verdict of conviction. But the décisions ail rec- 
ognize the unsatisfactory character of such testimony, and the seri- 
ous infîrmities with which it is attended, and in many jurisdictions 
the common-law rule has been changed by statutes expressly declaring 
that the uncorroborated testimony of an accomplice cannot sustain a 
conviction. 

"Thèse statutes crystallize in a rule of positive law what was already a rule 
of practice, which to greater or less extent courts regarded themselves bound 
to observe ; for it has long been the custom, both In England and America, 
for the courts, not only to caution the jury as to the danger of acting upon the 
unsupported testimony of an accomplice, but to advise them not to convict, 
unless there Is some corroborating évidence." 1 R, C. L. p. 167. 

For more than 40 years in this jurisdiction it has been the practice 
to safeguard the interests of accused in prosecutions for serious of- 
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fenses, where the testimony of accomplices has been admitted, by 
bringing directly to the attention of the jury the nature of such évi- 
dence, and the danger of convicting unless they should find supporting 
or corroborating évidence. Thus in United States v, Neverson, 1 
Mackey (12 D. C.) 152, the court instructed the jury: 

"Tbat the testimony of accomplices Is admitted from necessity, it being 
often impossible to bring the principal offenders to justice, without havlng 
recourse to such évidence ; and the jury may, if they see fit, act upon the 
évidence of an accompllce, even In a capital case, without any confirmation of 
his statement. * • * The court advlses the jury that, if they shall be- 
lieve from the évidence that Johnson [a witness] was an accompllce in the 
murder, the jury should not convict the prisoners upon the testimony of John- 
son alone and without corroboration." 

In Maxey v. U. S., 30 App. D. C. 63, the jury had been instructed 
that— 

"The gênerai rule Is that, where an accompllce testlfles in a case, his or her 
testimony Is to be taken wlth great caution, because of the guilt whlch he 
has to admit himself as against himself. And the rule la that the jury are 
to be cautloned not to flnd défendants guilty upon the uncorroborated testi- 
mony of accomplices. They may do so, but the rule is for the court to caution 
them • * • not to do that without corroborating testimony." 

In Thompson v. U. S., 30 App. D. C. 352, 12 Ann. Cas. 1004, a 
wornan upon whom an abortion had been committed was a writness, 
and the défendant insisted that she was an accomplice. The trial court 
rejected this contention, but instructed the jury that — 

"While she is not an accompliee, gtrictly speaklng, inasmuch as, from her 
own évidence, she morally Implicates herself in the act, the jury should con- 
sider that cireumstance as bearing on her credlbility." 

This court found she was not an accomplice and that — 

"The instruction in regard to the credlbility of the witness was as much as 
the défendant had a rlght to expect." 

The latest expression of the Suprême Court of the United States 
upon this subject is to be found in Caminetti v. U. S., 242 U. S. 470, 
495, 37 Sup. Ct. 192, 61 L. Ed. 442, L. R.. A. 1917F, 502, Ann. Cas. 
1917B, 1168. There the trial court had been asked to instruct the 
jury that certain witnesses were accomplices, a controverted ques- 
tion. The court referred to its décision in Holmgren v. U. S., 217 U. 
S. 509, 30 Sup. Ct. 588, 54 L. Ed. 861, 19 Ann. Cas. 778, where the 
trial court had been asked, in eft'ect, to rule as matter of law that 
a witness was an accomplice, and the Suprême Court said : 

"The request dld not properly state the law, as It assumed that Werta [a 
witness] was an accomplice, a conclusion which was controverted, and 
against which the jury mlght hâve found In the light of the testimony. It 
is undoubtedly the better praetice for courts to caution juries against too 
much reliance upon the testimony of accomplices, and to require corroborating 
testimony before glving credenee to them. But no such charge was asked to 
be presented to the jury by any proper request in the case, and the refusai 
to grant the one asked for was not error." 

It thus will be seen that, while the Suprême Court recognizes that 
there is no absolute rule of law preventing convictions upon the testi- 
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mony of an accomplice, the jury should be instructed and cautioned as 
to the character of such testimony and the danger of convicting without 
supporting évidence. The inference is plain, we think, that the judg- 
ments were sustained m the Caminetti and Holmgren Cases because 
défendants asked too much, or, as the court said in the Hohngren 
Case, the instructions requested "did not properly state the lavv," 
in that they assumed as facts matters which were in controversy. 
Certain it is that the Suprême Court has not ruled that the refusai of 
a trial court to grant a proper instruction, in a case where there is 
little, if any, évidence other than that of accomplices, is not so prejudi- 
cial to the accused as to warrant an appellate court in awarding him 
a new trial. 

[5-7] Coming back to the présent case, unquestionably the jury 
might hâve found that each of the three vvomen who testified was 
an accomplice as to the others. Bennett v. U. S., 227 U. S. 333, 339, 
33 Sup. Ct. 288, 57 L. Ed. 531. Not only were thèse witnesses ac- 
complices as to one another, but under the évidence they might hâve 
been found guilty of conspiracy. United States v. Holte, 236 U. S- 
140, 35 Sup. Ct. 271, 59 L. Ed. 504, L. R. A. 1915D, 281. The testi- 
mony of the two maie members of the party was even more tainted, 
for unquestionably under that testimony their conduct was as culpable 
as that of défendant. The fact that they so freely implicated them- 
selves in testifying against this défendant is significant, especially 
as it does not appear that either has been prosecuted. The situation 
confronting the trial court, therefore, was unusual. There was no 
direct évidence that was untainted. While it is not improbable that 
the same resuit would hâve been reached, had the court cautioned 
and advised the jury as to the danger of convicting upon the uncor- 
roborated testimony of accomplices, it is not for us to speculate upon 
this question and l'esolve it against the accused. The charge of the 
court fell far short, in our view, of the requirements of the situation. 
It amounted to nothing more than the gênerai admonition, which 
it is proper for the court to give in ail cases. 

The question which the défendant sought to hâve brought to the 
attention of the jury, presenting a material, if not vital, issue in the 
case, was not even mentioned. Had the court defined an accomplice, 
and brought sharply to the attention of the jury the character of the 
government's testimony against the défendant, it cannot be doubted 
that his counsel would hâve been in a better position to présent his 
case to the jury, and who may say that the point of view of the jury 
might not hâve been différent. While the request included only two of 
the witnesses, it was sufhcient to bring to the attention of the court 
the fact that some of the witnesses, at least, might be considered ac- 
complices, and hence that the jury should be cautioned and advised 
concerning such testimony. When we come to consider that in many 
jurisdictions it is a positive rule of law that no conviction may be had 
upon the uncorroborated testimony of an accomplice, the importance 
of the rule in this and other jurisdictions, requiring caution and ad- 
vice in this connection, is apparent. The jury may convict without 
corroborating évidence, but in a case like the présent the accused 
is entitlcd to hâve the court first caution and advise the jury. 
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As to the failure of the défendant to include in his request ail of 
the witnesses who mig'ht hâve been regarded as accomplices, see Skuy 
V. U. S., 261 Fed. 316, where the Circuit Court of Appeals for the 
Eighth Circuit, speaking through Circuit Judge Sanborn, said: 

"The contention that proper objections were not made, antî proper excep- 
tions were not talcen, to permit the considération in this court of the issvies 
which hâve been discussed, bas not escaped attention, but it fails to con- 
-cince. Hall v. United States, 150 TJ. S, 76, 80, 82, 14 Sup. Ct. 22, 37 L. Ed. 1003 ; 
Waldron v. WaUlron, 156 U. S. 361, 380, 381, 382, 15 Sup. Ct. 383, 39 L. Ed. 
453. And even if it were tenable, this is a trial for an alleged crime, it in- 
volves the liberty of the citizen, and the fault in the trial is so radical that 
it may well be noticed and corrected by this court without objection, excep- 
tion, or assiftnment. Wiborg v. United States, 163 U. S. 632, 6.59, 16 Sup. Ct. 

1127, 1197, 41 L. Ed. 280 ; August v. United States, 257 Fed. 388, 391, 393, 

C. C. A. ." 

Believing that the défendant was not accorded the fair and impar- 
tial trial to which he was entitled, and that his interests may hâve 
been substantially afifected, we are constrained to reverse the judg- 
ment and award a new trial. Surely, if it was the duty of the trial 
court to caution and advise the jury in the respects pointed out, and 
we are certain that it was, nothing short of a reversai of the judgment 
will save the défendant from the harm that may hâve resulted from 
the want of such caution and advice. 

Judgment reversed, and case remanded, with instructions to grant a 
new trial. 

Reversed, and new trial awarded. 

SMYTH, Chief Justice (dissenting). I am constrained to dissent 
because in my judgment: 

(a) The women were not accomplices. Hays v. United States, 
231 Fed. 106, 110, 145 C. C. A. 294; Diggs v. United States, 220 Fed. 
545, 553, 136 C. C. A. 147 ; United States v. Holte, 236 U. S. 140, 35 
Sup. Ct. 271, 59 L. Ed. 504, L. R. A. 1915D, 281. And, if they were, 

(b) The refusai to give the requested instruction was not réversible 
error. Caminetti v. United States, 242 U. S. 470, 37 Sup. Ct. 192, 
61 L. Ed. 442, L. R. A. 1917F, 502, Ann. Cas. 1917B, 1168; Holmgren 
V. United States, 217 U. S. 509, 30 Sup. Ct. 588, 54 L. Ed. 861, 19 Ann. 
Cas. 778; Wallace v. United States, 243 Fed. 301, 310, 156 C. C. A. 
80. Thèse cases are ail later than United States v. Neverson, 1 Mack- 
ey (12 D. C.) 152. 
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DAVIDGE V. SIMMONS. 



(Court of Appeals of District of Columbia. Submitted February 4, 1920. 
Decided April 5, 1920.) 

No. 3293. 

1. Tender '®=»14(5) — Statement on checks that they were for "rent" for cer- 

tain period équivalent to stateinent tliat it was ail that was due. 

A statement on checks offered by a tenant, "rent" for certain periods 
named, was équivalent to saying that they represented "the sum agreed 
upon" or the "compensation," not a part, but ail, "for the use of the 
property" ; rent commonly meaning "a certain pecuniary amount, agreed 
upon between a tenant and his landlord, and pald at flxed intervais by 
the tenant to the landlord, for the use of land or its appendages." Hence 
the offers of the checks were conditional tenders, and not valid. 

[Ed. Note. — For other définitions, see Words aud Phrases, First and 
Second Séries, Kent] 

2. Tender '©^14(1) — Must be unconditionaL 

To be eiïective as such, a tender must be unconditional. 

3. Jury ®=>1'3(1) — Suprême Court ruie did not give party right to Jury trial 

on appeal in landlord and t«nant case. 

Suprême Court rule No. 19 is applicable to landlord and tenant cases, 
and on an appeal a party cannot demand a jury. 

4. Appeal and error 'Ê=>712 — Matter not in record cannot be considered. 

On appeal, the court can consider only what the record discloses. 

5. Landlord and tenant <S=»284 — Acceptance of rent does not abate action. 

Acceptance of rent already in arrears does not abate a landlord's right 
of action for possession. 

6. Appeal and error "S^ÎGÎCS) — ^Brief containing disrespectful langua^e 

stricken. 

A brief using disrespectful language with respect to opposing party 
or counsel will be stricken on motion. 

McCoy, Chief Justice of Suprême Court, dissenting. 

Appeal from the Suprême Court of the District of Columbia. 
Action by L,eo Simmons against John W. Davidge. Judgment for 
plaintiff, and défendant appeals. Affirmed. 

Julius I. Peyser and Geo. E. EdeHn, both of Washington, D. C, for 
appellant. 

Bâtes Warren, W. H. Sholes, and B. L. Simmons, ail of Washington, 
D, C, for appellee. 

SMYTH, Chief Justice. Davidge occupied an apartment belong- 
ing to Simmons under a lease which reserved a rental of $1,260 a 
year, payable monthly in installments of $105, and which expired 
September 30, 1918. After the expiration of the lease Davidge be- 
came a tenant at sufïerance for a month. Simmons refused to permit 
him to remain longer, unless he paid a rental of $1,386 a year, payable 
in installments of $115.50 a month. Davidge declined to pay the ad- 
ditional rent, and, after due notice to quit, refused to vacate the prem- 
ises, but, resting on the Saulsbury Resolution (40 Stat. 593), sent 
to Simmons each month his check for $105, the old rent. The check 
for November had written upon it thèse words, "Rent Apt. 42, 2139 

(g=>For other cases see same toplc & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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Wyo. Ave. Nov. '18," and each check thereafter had a similar state- 
ment, except the name of the month and the year which were changed 
to correspond with the period for which the rent was oiïered. Sim- 
mons refused to receive the checks and returned them to the sender. 
Davidge insists that the checks constituted a good tender, and that, in 
conséquence, he is entitled to the protection of the Saulsbury Resolu- 
tion. 

[1,2] Webster's Dictionary says that rent commonly means "a 
certain pecuniary amount agreed upon between a tenant and his land- 
lord and paid at fixed intervais by the tenant to the landlord for the 
use of land or its appendages." According to the Standard Dic- 
tionary "rent" is defined, in the popular sensé, as "the compensation 
paid for the use of any kind of property, movable or fixed." The 
statement on the several checks that they were "rent" for the periods 
named was équivalent to saying that they represented "the sum agreed 
upon" between Simmons and Davidge, or the "compensation" — not a 
part, but ail — "for the use of the property." It was so understood by 
Simmons, for that was the reason why he refused to accept the checks ; 
and Davidge says, in his affidavit of défense, that the several checks 
were "intended to be a receipt in full for the month indicated." Thus 
the parties agrée upon the interprétation to be placed on the statement. 
Taking this interprétation as correct, the statement contained a con- 
dition — made the tender a conditional one. To be effective as such, a 
tender "must be unconditional." Hepburn & Dundas v. Auld, 1 
Cranch, 321, 2 L. Ed. 122; Taylor v. Ruppert et al., 39 Wash. I^aw 
Rep. 66; Elderkin v. Fellows, 60 Wis. 339, 341, 19 N. W. 101 ; Rich- 
ardson v. Boston Chemical Laboratory, 9 Metc. (50 Mass.) 42, 52; 
Henderson v. Cass County, 107 Mo. 50, 56, 18 S. W. 992 ; Moore v. 
Norman, 52 Minn. 83, 87, 53 N. W. 809, 18 L. R. A. 359, 38 Am. 
St. Rep. 526; Tompkins v. Bâtie, 11 Neb. 147, 153, 7 N. W. 747, 38 
Am. Rep. 361 ; Holton v. Brown, 18 Vt. 224, 226, 46 Am. Dec. 148. 

"The tender," says the court in the Elderkin Case, quoting Green- 
leaf on Evidence, § 602, "must be understood as a tender, and be ab- 
solute and unconditional." In the Henderson Case it was held: 

"A tender, to be of any avall, must be unconditional. The debtor cannot in- 
sist that the créditer sball admit that no more is due in respect of the debt for 
which the tender is made." 

According to the Suprême Court of Nebraska in Tompkins v. Batle : 
"There must not be anything raising the implication that the debtor in- 
tended to eut off or bar a clalm for any amount beyond the sum tendered." 

Bowen v. Owen, 63 Eng. C. L. R. 130, 135, when considered in the 
light of its facts, may seem to be in conflict with the views expressed 
in the American décisions from which we hâve quoted, although the 
principle announced therein is in harmony with them. Mr. Justice 
Erle said that if the person who makes the tender "requires the other 
party to accept it as ail that is due, that is imposing a condition ; and, 
when the ofteris so made, the creditor may refuse to consider it as a 
tender." Davidge required Simmons to accept the checks in payment 
of "ail that was due," and this constituted a condition which, accord- 
ing to the Bowen Case, rendered the tender ineffective. If Simmons 
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had accepted the checks and cashed them, it might, in the language 
of the Tompkins Case, hâve compromised "his rights in seeking to 
recover more" ; and the law did net require him, in the circumstances, 
to do anything which would hâve that effect. The rent not having 
been paid, and a suflScient tender thereof not having been made, Da- 
vidge is not entitled to the shieid of the Saulsbury Resolution, even if 
it were vaHd. 

[3] It is urged that rule 19 of the Suprême Court, under which the 
judgment was rendered, is inapplicable to landlord and tenant cases. 
This court has recently held otherwise. Borden v. Carter, 49 App. 
D. C. 116,261 Fed. 458. 

[4, 5] We are informed in the brief for Davidge that since the dé- 
cision in the court below Simmons commenced action and recovered 
judgment in the municipal court against him for the value of the use 
and occupation of the property from the date on which the notice ex- 
pired down to the institution of the action. The judgment has been 
satisfied, and it is urged that because of this Davidge is entitled to 
hâve the case reversed. A ready answer to the claim lies in the fact 
that there is nothing in the record to that efïect, and of course, we 
can consider only what the record discloses; but, even if it was in 
the record, the resuit would be the same. Acceptance of rent already 
in arrears does not abate a landlord's right of action for possession. 
Edwards v. Totten, 48 App. D. C. 418. 

[6] Complaint is made of certain language in the brief of Simmons 
which is intended to reflect u()on Davidge. We regret to say that the 
complaint is well founded. There is nothing in the record to support 
the reproachful allusions. Davidge did nothing but what he believed, 
in good faith, he had a right to do under the law. For this he is not 
subject to criticism. Counsel should understand that language used 
in briefs or oral argument with respect to opposing party or counsel 
must be respectful. We are glad to say that infractions of this salu- 
tory rule are very rare at our bar. The motion to strike the brief is 
sustained. 

The judgment is affirmed, at the cost of the appellant. 

Affirmée!. 

Chief Justice McCOY, of the Suprême Court of the District of 
Columbia, sat in the place of Associate Justice ROBB, who took no 
part in tlie décision or considération of this case, 

McCOY, Chief Justice (dissenting). I feel obliged to dissent. It 
seems to me that the tender made by the appellant was a good one. In 
Bowen v. Owen, 63 Eng. C. L. R. 130, it appeared that the tenant sent 
the amount admitted by him to be due for rent, with a letter reading 
as follows: 

"I hâve sent witb the bearer £26, to settle one year's rent of Nant-y-Pair." 

See, also, Jones v. Bridgman, 39 Law Times Reporter, 500, which 
follows Bowen v. Owen, stating that that case overruled Hastings 
v. Thorley, cited at 38 Cyc. 153, note 59. In Robinson v. Ferreday, 
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34 Eng. C. L. R. the tender was accompanied by the words that the 
"amount was "ail that was considered to be due," and that was held to 
be a good tender. See, also, Preston v. Grant, 34 Vt. 201 ; Poster 
V. Drew, 39 Vt. 51. It is true that Davidge admits in his affidavit 
of défense that the checks were tendered in payment o£ a month's 
rent, and intended to be a receipt in f ull ; but as he did not say any- 
thing to Simmons indicating that intention, beyond the indorsements 
on the checks, the interprétation of the acts of sending the checks rests 
entirely upon what construction the law places upon tlie use of the 
words so indorsed. 

If the tender was good, it is necessary to décide whether the ap- 
pellant was protected by the Saulsbury Resolution. The question of 
the constitutionality of the resolution was not argued; counsel as- 
suming that a previous décision by this court was controlling. If the 
présent appeal had to be decided upon a considération of the Sauls- 
bury Resolution, obviously it should be passed upon by those only 
who are justices of this court, and not by one who is merely an acting 
justice ; but, as the décision is not to turn upon the validily of the 
resolution, it is probably not improper to say that, as I am not satis- 
fîed that the resolution is clearly unconstitutional, the défendant, in 
my opinion, is protected by it. 

I concur in granting the motion to strike the brief, as it is scandalous 
and impertinent. 



ATLAS PORTLAND CEMENT CO. et al. v. FOX. 

(Court of Appeals of District of Columbia. Decided AprU 5, 1920.) 

No. 3289. 
Dissenting opinion. 
For majority opinion, see 49 App. D. C. 292, 265 Fed. 444. 

SMYTH, Chief Justice. This case, as observed by the majority, 
is to be determined by a correct interprétation of section 499 of our 
Code. It présents, therefore, but very little difficulty, because the 
meaning of that section is as obvious and simple as the English lan- 
guage could well make it. It says that a deed of real estate shall 
take effect from the date of its delivery, "except that as to creditors 
and subséquent bona fidfe purchasers and mortgagees without notice 
of said deed, and others interested in said property, it shall only 
take eflfect from the time of its delivery to the recorder of deeds for 
record." The deed from Colburn to Reardon, and the one from 
her to Fox, were not delivered to the recorder of deeds for record 
until nearly 20 months after Colburn had acquired title to the prop- 
erty. During ail this time appellants' judgment against Colburn re- 
mained unsatisfied; yet the majority says that it is not entitled to pri- 
ority over the unrecorded deeds just mentioned. The section says that 
ail such deeds as to creditors and subséquent bona fide purchasers and 
mortgagees shall not take efïect until they hâve been delivered to the 
recorder for record. If they, Reardon's and Fox's deeds, did not 
take effect before that, then what, I ask, prevented the lien of the 
appellants' judgment from taking precedence of them? 
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Thé majority hold that a créditer, who reduces his claim to judg- 
ment hefore the vesting of title to a certain pièce of property in hrs 
debtor, is not entitled to the benefit of the section as to that property ; 
in other words, that the section applies only to creditors whose judg- 
ments were rendered after the acquisition of title by the debtor — that 
creditors are in the same class as bona fide purchasers and mort- 
gagees. Thus, in eft'ect, the majority amend the section by transferring 
the word "subséquent" frora the place whére Congress wrote it to a 
position immediately in front of the word "creditors," so that, as 
changed, it reads, "subséquent creditors and bona fide purchasers," 
etc. I submit that there is no légal warrant for this action. 

An extract from American Savings Bank v. Eisminger, 35 App. 
L). C. 51, 55, 21 Ann. Cas. 861, is offered by the majority in support 
of their holding, but that extract, to be properly understood, must 
be read in the light of what immediately précèdes it. The court in 
that case was combating the argument of Eisminger that the judgment 
lien was "limited to the actual, real interest of the judgment debtor in 
the land. * * * " It said that the argument was not sound, that 
the section must "be interpreted in the light of the gênerai policy in 
respect of record notice of titles and interests, expressed in preceding 
sections, the purpose and effect of which are important in its efficient 
opération." Then follows what the majority quote. The opinion 
lends no countenance to the construction now placed upon the section. 

No notice is taken by the majority of Ruppert v. Haske (decided 
by the Suprême Court of this District, sitting en banc, in 1886) 5 
Mackey, 262. The particular part of the section hère involved was 
then in force, and had been for about 8 years. The contest was be- 
tween a judgment créditer and the holder of an unrecorded équitable 
mortgage. Each claimed priority with respect to certain real prop- 
erty of the judgment debtor. The judgment was recovered in 1879, 
and the title to the property vested in the judgment creditor in 1880. 
We hâve, then, a case exactly in point. The court held that the judg- 
ment lien was entitled to precedence over the mortgage. In support 
of its conclusion it cited McCoy v. Rhodes et al., 11 How. 131, 13 L. 
Ed. 634, and Taylor v. Doe, 13 How. 287, 14 L. Ed. 149. The former 
is especially pertinent. It construes a L,ouisiana statute quite similar 
to ours. In doing so it said : 

"Tbe next ground of défense relied on Is the conveyance made by Rhodes to 
Montgomery of the 7th of December, 1839. It was recorded December 10, 
1841. Accordlng to the statute law of Loulsiana, iio notarial act [deed] con- 
cerning immovable property has effect agalnst third persons, until the same 
shall hâve been recorded in the office of the judge of the parlsh where such 
property is situated." 

Applying the statute, as thus interpreted, to the case in hand, it 
further said: 

"The deed from Rhodes to Montgomery belng a notarial act, it took efCect on 
the lOth of December, 1841, against McCoy, the judgment creditor; and as 
the lien of the judgment, or judicial mortgage, attached the 24tli of February, 
1840, when the title was in Rhodes the debtor, this deed is of no force as 
against the judgment, nor are the subséquent deeds f ounded on it ; • * *," 
(Italics mine.) 
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Looking at the instant case in the light of that décision, Fox's deed, 
in contemplation of law, "is of no force as against the judgment," be- 
cause not recorded until about 20 months after title had vested in the 
judgment debtor, Colburn. This is exactly what our section says, 
namely, that the unrecorded deed "shall only take effect from the 
time of its dehvery to the recorder of deeds for record." In principle 
this is what the Ruppert Case held, and it has stood as the law of this 
district for nearly 33 years. The majority ignore it, not making even 
a passing comment. 

It is urged by counsel for the appellee that in ail the cases cited 
by the appellants "the judgment debtor was the apparent record own- 
er at the time of crédit given or judgment entered." This is not 
strictly true, but, if it were, it would be immaterial, because it would 
only tend to show that the question now before us was not consid- 
ered by those cases. On the other hand, the appellee has not pre- 
sented any décision in which it was ruled that, under a statute like 
ours, a judgment rendered prier to the acquisition of title by the judg- 
ment debtor would not take precedence over an undisclosed deed. A 
careful search has failed to reveal to me such a case, and I should 
be very much surprised if one could be found. 

The majority say "that, since the claims of the défendants neither 
accrued nor were reduced to judgment during the period of almost 
two years, during which the record title remained in Colburn, the 
liens will not attach." No distinction is made, it will be observed, 
between a situation where the judgment debtor acquired only a dry 
légal title and one in which he acquired the bénéficiai title. Under this 
reasoning, even if Colburn had the fee simple, the lien of the judg- 
ment would not attach, since the judgment was rendered before he 
acquired title. To say so, I submit, is to fly in the face of the plain 
mandate of the section. 

Believing that the section means what it enjoins, and that the ap- 
pellants are entitled to their lien, I dissent. 
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WHITTEMORE v. CRAWFORD. * 

(Court of Appeals of District o£ Columbia. Submitted October 14, 1919. 
Decided December 1, 1919.) 

No. 3254. 

Appeal from the Suprême Court of the District of Columbia. 
Action by Maud B. Crawford against Sarab A. Wbittemore. Judgment for 
plaintlff, and défendant appeals. Afflrmed. 

J. Wm. Shea and L. A. Balley, both of Washington, D. C, for appellant. 
Thos. M. Baker, of Washington, D. C, for appellee. 

ROBB, Assoclate Justice. Thls Is an appeal from a judgment in the Su- 
prême Court of the District for the plaintiff, appellee liere, under law rule 
19 of that court, in a landlord and tenant proceeding instituted in the munici- 
pal court. 

Since appellant relies solely upon the Saulsbury Resolution (40 Stat. 593), 
this case is ruled by our décision in Willson v. McDonnell, 49 App. D. C. 280, 
265 Fed. 432. The judgment is theretore affirmed, with costs. 

Affirmed. 
♦Writ of error dismissed 254 U.S. — , 41 Sup.Ct. 5, 65 L.Ed. — . 
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